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Had the facts on which this question depends been known at New York 
and Philadelphia, as they occurred, could it have been said, that there ex-
isted a technical total loss ? After a decree of restitution, could it be said, 
that while means were taking to carry that decree into execution, while the 
mandate for restitution was passing from the court to the vessel, the assured 
had a right to elect to consider his vessel as lost, and to abandon to the 
underwriters ? To this court, it seems, that the right to make such an 
election, at such a time, would be inconsistent with the spirit of the contract, 
and that the technical total loss was terminated by the decree of restitution, 
unless something subsequent to that decree could be shown, to prove the 
continuance of the danger, or of an adversary detention.

Nothing in this opinion is intended to extend to the case where a cargo 
may be lost, without the loss of a vessel.

There is no error in the judgment of the circuit court of Pennsylvania, 
and it is to be affirmed, with costs.

Judgment affirmed.

*209] *Mo Ilva ine  v . Coxe ’s  Lessee.
Alienage.

On the 4th of October 1'7'76, the state of New Jersey was completely a sovereign and independent 
State, and had a right to compel the inhabitants of the state to become citizens thereof.

A person born in the colony of New Jersey, before the year 1775, and residing there until the year 
1777, but who then joined the British army, and ever after adhered to the British, claiming to 

i be a British subject, and demanding and receiving compensation from that government, for his 
loyalty and his sufferings as a refugee, has a right to take lands by descent, in the state of New 
Jersey.1

This  cause was now argued again by Du Ponceau and Ingersoll, for the 
plaintiff in error, and by Rawte and E. Tilghman, for the defendant.

The report of the former argument (2 Cr. 280), having been so full, it is 
deemed unnecessary to state more of the argument, at this term, than will 
be sufficient to show the points to which additional authorities were ad-
duced.

For the plaintiff in error, it was contended, 1. That Daniel Coxe was 
born an alien to the state of New Jersey ; and when the revolution com-
menced, had a right to choose his side, in a reasonable time, and could not 
be made a citizen of the new state against his will. Upon this point, were 
cited Coignet v. Pettit, 2 Dall. 234; 2 Rutherforth 30 ; 1 Bl. Com. 212 ; 
Ware v. Hylton, 3 Dall. 225 ; Plowden on Alienage, 3, 4, 7, 15, 19, 24,119 ; 

Laws of the U. S. vol. 7, p. 147 ; vol. 3, p. 165 ; vol. 6, p. 80.
2. That even if he could, contrary to his natural allegiance, be compelled 

by force to become a citizen of the new state, his consequent allegiance to 
such new state could be temporary only, and could not exist longer than 
the pressure of the force existed. He had a right to escape from that force, 
and to throw off that allegiance, if he could. Natural allegiance, i. e., the 
allegiance due from birth, is the only kind, which, by the rule of the com-
mon law, cannot be shaken off. Voluntary allegiance, by naturalization, and, 
—♦ :   

1 But see Inglis v. Sailors’ Snug Harbor, 3 Pet. 99, whereby this case is practically overruled.
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4 fortiori, allegiance imposed by force, is not perpetual. No fiction can 
make a natural-born subject. 7 Co. 13, 38, 19 ; Craw v. Ramsay, Vaugh. 
280 ; 1 Bl. Com. 369 ; Somerville n . Somerville, 5 Ves. jr. 781 ; Zouch, de 
Jure inter Gentes, 144 (ed. 1659), pars 2, § 2, n. 16.

*It was also contended, that the doctrine relied upon from Cal- r*91n 
Vin's Case was an extra-judicial dictum, and even upon the principal *- 
point of that case, the judgment of the court was influenced by the known 
wishes of King James. To shake the authority of that case, the counsel 
cited Collectanea Jurídica 16 ; 3 Biographia Brittanica, art. Cok e  ; 5 Co. 
40 5 ; Rapin’s Hist. Eng. anno 1606, 1607 ; Hume’s Hist. Eng., anno 1604 ; 
Hargrave’s Introduction to the Case of the Post-nati; 11 State Trials, 75 ; 
Id. 85 ; Lord Bacon ’s Speech ; 1 Hale H. P. C. 68 ; 11 State Trials 106, 
Lord Ellesmer e ’s  Opinion ; Sir Robert Phillips’s Speech in 2d part of Car. 
I., anno 1628 ; Stat, de prerogativa regis, anno 1324.

On the part of the defendant in error, it was contended, 1. That what-
ever might be the principles of natural law, the state of New Jersey was 
sovereign and independent, and had a right to legislate upon the subject of 
allegiance, and. to declare who were the citizens from whom it was due. 
That by the principles of the common law, Daniel Coxe had a right to in-
herit lands in New Jersey.

In support of these points, the following authorities were cited : 1 Bl. 
Com. 366, 370 ; the Laws of New Jersey of the 20th September 1777, and 
29th of December 1781 ; a manuscript opinion given by Lord Kenyon , on 
the 19th of February 1784, while he was at the bar, that the American ante-
nati were entitled to hold lands in England ; the case of Hamilton v. 
Eaton, decided by Ch. J. Ellsw orth , in North Carolina, stated in the 
printed account of the proceedings of the commissioners under the British 
treaty ; the case of Dr. Ingles, stated in the same proceedings ; Plowden on 
Alienage, 19 ; Laws of New Jersey, 28th September 1782 ; Vattel, Prelim-
inary Discourse, § 9, 21, 24, 25 ; Grotius, lib. 2, c. *5, § 24 ; 3 Dall, p* _ 
153, 162, and Browns Case, in Scotland, as stated by Mr. C. Lee. (a)

February 23d, 1808. Cush ing , J., delivered the opinion of the court, as

(a) The case was stated by Mr. Lee, as follows: Alexander Brown, born in Virginia, 
where he always lived, and where he died, on or about the year 1802, was the eldest 
brother, in the elder line, of a numerous family, some of whom always lived in Scot-
land. By the death of a collateral relation, in Scotland, since his death, the descent 
of a landed estate was cast, and the question arose, whether the eldest son of Alexan-
der Brown, born since the year 1784, or his sisters, born before the treaty of peace, or 
the eldest son of William Brown, the second brother, born before the treaty of peace, 
in Virginia, where he always has lived, or the relations of the intestate, in Scotland, 
who always lived there, and were real British subjects, or any of them, inherited the 
estate. Upon a contestation of these rights, it was determined in the court of compe-
tent jurisdiction, lately, in Scotland, that the estate descended to the eldest son of Alex-
ander Brown, under the statute of Anne, and the treaty of 1794. The cause was 
carried by appeal to the superior court, who affirmed the sentence in his favor. By 
his guardian, the young man is now in receipt of the annual income. This decision was 
made about two years ago. t

February 4th, 1808. Charl es  Lee .
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follows, (a)—The court deems it unnecessary to declare an opinion upon a 
point which was much debated in this cause, whether a real British subject, 
born before the 4th of July 1776 ; who never, from the time of his birth, 
resided within any of the American colonies or states, can, upon the princi-
ples of the common law, take lands by descent in the United States ; because 
Daniel Coxe, under whom the lessor of the plaintiff claims, was born in the 
province of New Jersey, long before the declaration of independence, and 
resided there until some time in the year 1777, when he joined the British 
forces.

Neither does this case produce the necessity of discriminating very nicely 
*9191 Prec^se point of time when *Daniel Coxe lost his right of election

J to abandon the American cause, and to adhere to his allegiance to the 
king of Great Britain ; because he remained in the state of New Jersey, not 
only after she had declared herself a sovereign state, but after she had passed 
laws by which she pronounced him to be a member of, and in allegiance to, 
the new government. The court entertains no doubt that after the 4th of 
October 1776, he became a member of the new society, entitled to the pro-
tection of its government, and bound to that government by the ties of alle-
giance.

This opinion is predicated upon a principle which is believed to be un-
deniable, that the several states which composed this Union, so far at least 
as regarded their municipal regulations, became entitled, from the time 
when they declared themselves independent, to all the rights and powers of 
sovereign states, and that they did not derive them from concessions made 
by the British king. The treaty of peace contains a recognition of their 
independence, not a grant of it. From hence, it results, that the laws of the 
several state governments were the laws of sovereign states, and as such 
were obligatory upon the people of such state, from the time they were eti- 
acted. We do not mean to intimate an opinion, that even a law of a state, 
whose form of government had been organized prior to the 4th of July 
1776, and which passed prior to that period, would not have been obligatory. 
The present case renders it unnecessary to be more precise in stating the 
principle; for although the constitution of New Jersey was formed pre-
vious to the general declaration of independence, the laws passed upon the 
subject now under consideration were posterior to it.

Having thus ascertained the situation of Daniel Coxe, on the 4th of 
October 1776, let us see, whether it was in any respect changed by his sub-
sequent conduct, in relation to the new government. Without expressing 
an opinion upon the right of expatriation, as founded on the common law, 
or upon the application of that principle to a person bom in the state of 
New Jersey, before its separation from the mother country, we think it 
*21 al conclusive upon the point, that the legislature of that state *by the

J most unequivocal declarations, asserted its right to the allegiance of 
such of its citizens as had left the state, and had not attempted to return to 
their former allegiance. The act of the 5th of June 1777, contains an ex-
press declaration, that all such persons were subjects of the state, who had 
been seduced by the enemy from their allegiance. The law speaks of them

(a) Johns on , J., did not vote upon this question; and Tod d , J., gave no opinion, 
as he had not been present at the argument.
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as fugitives, not as aliens, and they are invited, not to become subjects, but 
to return to their duty, which the legislature clearly considered as still sub-
sisting and obligatory upon them.

The inquiry which the jury is directed to make, by the act of the 18th 
of April 1778, in order to lay a foundation for the confiscation of the per-
sonal estates of these fugitives is, whether the person had, between the 4th 
of October 1776, and the 5th of June 1777, joined the armies of the King of 
Great Britain, or otherwise offended against the form of his allegiance to 
the state. The 7th section of this law is peculiarly important, because it 
provides not only for past cases, which had occurred since the 5th of June 
1777, but for all future cases, and in all of them, the inquiry is to be, 
whether the offender has joined the armies of the king, or otherwise offended 
against the form of his allegiance to the state.

During all this time, the real estates of these persons remained vested in 
them ; and when by the law of the 11th of December 1778, the legislature 
thought proper to act upon this part of their property, it was declared to be 
forfeited for their offences, not escheatable on the ground of alienage. This 
last act is particularly entitled to attention, as it contains a legislative decla-
ration of the point of time when the right of election to adhere to the old 
allegiance ceased, and the duties of allegiance to the new government com-
menced. Those who joined the enemy between the 19th of April 1775, and 
the 4th of October 1776 (when an express declaration upon the subject was 
made), and who had not since returned and become subjects in allegiance to 
the new government, by taking the oaths of abjuration and allegiance, are 
pronounced guilty of high treason, not for the purpose of affecting r^214 
them personally, which would have *been most unjust; but with a 
view to the confiscation of their estates. And consistent with this distinc-
tion, the jury are to inquire in respect to these persons, not as in the case of 
those who had left the state, after the 4th of October 1776, whether they had 
offended against the form of their allegiance, but whether they are offenders 
within this act, that is, by having joined the enemy between the 19th of 
April 1775, and the 4th of October 1776, and not having returned and be-
come subjects in allegiance to the state.

Having taken this view of the laws of New Jersey upon this subject, it 
may safely be asserted, that prior to the treaty of peace, it would not have 
been competent, even for that state to allege alienage in Daniel Coxe, in the 
face of repeated declarations of the legitimate authority of the government, 
that he continued to owe allegiance to the state, notwithstanding all his at-
tempts to throw it off. If he was an alien, he must have been so by the laws 
of New Jersey ; but those laws had uniformly asserted, that he was an of-
ender against the form of his allegiance to the state. How, then, can this 

court, acting upon the laws of New Jersey, declare him an alien ? The con- 
c usion is inevitable, that, prior to the treaty of peace, Daniel Coxe was 
entitled to hold, and had a capacity to take lands, in New Jersey by de- 
scent.

. But it is insisted, that the treaty of peace, operating upon his condition 
a t at time, or afterwards, he became an alien to the state of New Jersey 
111 2°r$equence his election, then made to become a subject of the king, 
an subsequent conduct confirming that election. In vain have we 
searc e that instrument, for some clause or expression, which by any im-.
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plication could work this effect. It contains an acknowledgment of the in-
dependence and sovereignty of the United States, in their political capacities, 
and a relinquishment on the part of his Britannic majesty, of all claim to 
the government, propriety and territorial rights of the same. These con-
cessions amounted, no doubt, to a formal renunciation of all claim to the 
allegiance of the citizens of the United States. But the question who were

_-i at that period citizens of the *United States is not decided, nor in the
J slightest degree alluded to, in this instrument ; it was left necessarily 

to depend upon the laws of the respective states, who, in their sovereign 
capacities, had acted authoritatively upon the subject. It left all such per-
sons in the situation it found them, neither making those citizens, who had 
by the laws of any of the states been declared aliens, nor releasing from 
their allegiance any who had become, and were claimed, as citizens. It re-
peals no laws of any of the states which were then in force and operating 
upon this subject, but on the contrary, it recognises their validity, by stipu-
lating that congress should recommend to the states, the reconsideration of 
such of them as had worked confiscations. If the laws relating to this sub-
ject were, at that period, in the language of one of the counsel, temporary 
and/wncii officio, they certainly were not rendered so by the terms of the 
treaty, nor by the political situation of the two nations, in consequence of it 
A contrary doctrine is not only inconsistent with the sovereignties of the 
states, anterior to, and independent of, the treaty, but its indiscriminate 
adoption might be productive of more mischief than it is possible for us 
to foresee.

If, then, at the period of the treaty, the laws of New Jersey, which had 
made Daniel Coxe a subject of that state, were in full force, and were not 
repealed, or in any manner affected, by that instrument, if, by force of these 
laws, he was incapable of throwing off his allegiance to the state, and de-
rived no right to do so, by virtue of the treaty, it follows, that he still re-
tains the capacity which he possessed before the treaty, to take lands by 
descent in New Jersey, and consequently, that the lessor of the plaintiff is 
entitled to recover.

Judgment must be affirmed, with costs.

*216] *The Beig  Unio n  et al.

Unite d  State s  v . The Bei g  Unio n , The Sloop  Sall y and cargo, and
The Sloop  Deboea h  and cargo.

Jurisdiction on appeal.
It is incumbent upon the plaintiff in error, to show that this court has jurisdiction of the case. 
This court will permit viva voce testimony to be given of the value of the matter in dispute. 
An appraisement made by order of the district judge, by three sworn appraisers, is not conclusive 

evidence of the value, but it is better evidence than the opinion of a single witness, examined 
viva voce in open court.

After deciding the question of value, upon the weight of the evidence, the court will not continue 
the cause, for the party to produce further evidence as to the value.

Thes e  were three separate libels against these three vessels, which were 
seized by the collector of the district of Delaware, for a supposed breach of
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