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Syllabus.

HENNESSY 9. SHELDON.

A judgment affirmed with ten per cent. damages in addition to interest, under
the 23d Rule of Court.

Error to the Circuit Court for the Eastern District of
Texas.

Sheldon, a citizen of New York, sued Hennessy, a citizen
ot Texas, on two notes. The defendant pleaded the general
issue and payment. Judgment was given for the plaintiff,
and the defendant took this writ of error and gave bond to
cause the writ to operate as a supersedeas. There was no bill
of exceptions.

Messrs. Albert Pike and R. W. Johnson, for the defendants in
error, asserting that the writ of error was manifestly frivo-
lous, vexatious, and for delay, asked affirmance and dam-
ages at the rate of ten per centum under the 23d Rule of
court.*

No opposing counsel.

The CHIEF JUSTICE. There is nothing in the record
which tends to show error in this judgment, or to repel the
conclusion that the writ is prosecuted merely for delay. The
judgment must, therefore, be

AFFIRMED WITH TEN PER CENT. DAMAGES.

‘WALEKER v. DREVILLE.

1. Notwithstanding the peculiarities of the Civil Code of Louisiana, the dis-
tinctions between law and equity must be preserved in the Federsl
courts in that State; and equity causes can only be brought to the Sue

preme Court for review by appeal, and cases at law by writ of error.
o R yiep,

* See this rule, supra, 166.
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Statement of the case.

2. As the pleadings in the Circuit Court for that district are by petition
and answer, both at law and in equity, the court must look at the essen-
tial nature of the proceeding to determine whether it belongs to the
one or to the other.

8. A preceeding which is in its essential nature a foreclosure of a mortgage
as a mortgage is foreclosed in a court of chancery, is a suit in equity,
by whatever name it may be called; and when brought here by writ
of error, the writ must be dismissed.

Exrror to the Circuit Court for the District of Louisiana.

Madame Dreville filed her petition in the court below
against one Walker, in which she alleged that he, Walker,
was indebted to her in the sum of $5492, and she showed how
this debt originated; how the note on which it was founded
came into her possession ; how much of it has been paid, and
how much remained due. She further set forth that a mort-
gage was given by him on certain real estate, which she de-
scribed, to secure the payment of the note, and she filed as
exhibits, with her petition, copies of the note and the credits
indorsed on it, and of the mortgage with its acknowledgment,
and certificate of its record.

She prayed that Walker might be cited to appear before
the court, and that after legal proceedings had, be con-
demned to pay the sum which she claimed with interest
and costs and five per cent. lawyers’ fees, as stipulated in the
ortgage; and that the plantation mentioned in the mort-
gage be adjudged and decreed to be subject to the payment
of said debt, interests, and costs. Then followed a separate
prayer for general relief.

There was for answer, first a short general denial of all the
allegations of the petition ; and afterwardsa longsupplemental
answer, as it was called, in the nature of a cross-bill, setting
21) usury, and a cross demand, which was called by the court

a reconvention.” This latter pleading was by order of the
court, afterwards stricken out, apparently on the ground that
1t was barred by the statute of limitations. This, however,
Wansudone after a distinet hearing on that subject.

11e tinal judgment or decree of the court was:

“That plaintiff recover of the defendant the sum claimed,
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Opinion of the court.

with interest, costs, and lawyers’ fees; with privilege and mort-
gage on the property described in the notarial act, passed before
Ad. Mazurean, notary, a certified copy of which is made part
hereof.”

‘Walker brought the case here on error.

The question considered by the court was, whether the
case was properly brought here by that means, and whether
it should not have come by appeal ?

Mr. T. J. Durant, for the plaintiff in error; Mr. Miles Taylor,
contra:

Mr. Justice MILLER, having stated the case in the way
above given, delivered the opinion of the court.

The pleading, the orders, and the decree of the court,
show, we think, so as to need no farther argument to a mind
familiar with the principles of equity jurisprudence, that the
procedure is in its essential nature a foreclosure of a mort-
gage in chancery. It has all the essential qualities of such
a suit, and it has none which is not usual and appropriate in
such a proceeding. Tt is true that there is a personal judg-
ment against defendant, but the ninety-second rule of equity
practice prescribed by this court clearly authorizes such a
judgment in foreclosure eases. Tt is the precise mode of
foreclosing mortgages adopted in many of the States under
their codes, and in all of them, when there is a separate
chancery docket, such proceedings are classed among the
chancery causes.

‘We have so often decided that notwithstanding the pecu-
liarities of the Civil Code of Louisiana, the distinctions be-
tween law and equity must be preserved in the Federal
courts, and that equity causes from that circuit must come
here by appeal, and common law causes by writ of error,
that we cannot now depart from that rule without ove_rl'lll-
ing numerous decisions and a well-settled course of practlce.’:‘

* San Pedro, 2 Wheaton, 182; McCollum v. Eager, 2 Howard, 61; Minlor
v. Tillotson, Ib. 892; Surgett v. Lapice, 8 Id. 48; Brewster v. ‘Wakefield,
22 1d. 118; Thompson v. Railroad Companies, 6 Wallace, 184.
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Statement of the case in the opinion.

The present case being a proceeding in equity brought
here by writ of error, and not by appeal, the writ must be

DismiIssED.
SWAYNE and BRADLEY, JJ., dissented.

ScorT v. UNITED STATES.

There were three points along a river course, the highest A., the next B.,
the last C. Held, that a contract to transport goods from B. to C. and
to and from all points between them, when the transportation was to
be by water, was not a contract to transport from A. to C., although
such transportation necessarily involved (as a greater includes a less) a
transportation between B. and C.

ArprAL from the Court of Claims.

Messrs. A. H. Garland, N. P. Chipman, and E. L. Stanton,
Jor the appellant ; Mr. B. H. Bristow, Solicitor- General, and
Mr. C. H, Hill, Assistant Atiorney-General, contra.

Mr. Justice SWAYNE stated the case and delivered the
opinion of the court.

This is an appeal from the judgment of the Court of
Claims. The facts of the case, so far as it is necessary to
consider them, are as follows:

On the 18th of February, 1866, Henry T. Noble, assisiant
uartermaster in the volunteer military service of the United
States, entered into a contract with the appellant, Scott,
Whereby the quartermaster ¢ agrees to furnish all the trans-
bortation the United States may require from Little Rock,
Alzkansas, to Fort Smith, Arkansas, and to and from all
pomnts between Little Rock, Arkansas, and Fort Smith, Ar-
kansaﬁf, when the same is to be furnished by river.” Trans.
Portation was called for by the United States between Little
Rock and Frt Smith, furnished by Scott, and duly paid for
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