Dec. 1870.] SMITH ». STEVENS. 821

Statement of the case.

actual delivery of possession under order of the court. To
hold them void is to overturn the uniform course of decision
in this court, to unsettle titles to vast amounts of property,
long held in reliance on those decisions, and, in our judg-
ment, would be to sacrifice sound principle to barren tech-
nicalities; and, after a careful examination of the reported
cases on this subject, we believe this to be the law, as held
by the courts of Tennessee.

JUDGMENT REVERSED, AND A NEW TRIAL ORDBRED.

Mr. Justice FIELD, dissenting.

I dissent from the judgment in this case. I am of opinion
that the State court of Tennessee never acquired jurisdia
tion in the case of Brownlow v. Reynolds.

SMITH v. STEVENS.

1. Under the act of Congress of May 26th, 1860, referring to the treaty
of June 8d, 1825, between the United States and the nation of Kansas
Indians (which reserved certain tracts of land for the benefit of par-
Ficular half-breed Kansas Indians named), and granting ¢the title,
Interest, and estate of the United States,”” to the reservees mentioned
In that treaty, and providing that the Secretary of the Interior, when
requested by any one of the Indians named, ¢is hereby authorized ”’
to se‘ll the piece reserved for such Indians; the reservees had no au-
thority to sell the lands independently of assent by the Secretary of the
Interior; and any such sale was void.

2. A statate granting pieces of lands to Indians, and prescribing a specific

mode in which they may sell, forbids by implication a sale independ-
ently of the mode.

ERRoR to the Supreme Court of the State of Kansas, the
case being thus;

By treaty of June 3d, 1825,* the United States concluded

ﬂftl‘eat:y with the Kansas Indians, containing mutual cessions
of territory, The sixth article of the treaty contained a pro-

* 7 Stat. at Large, 244, 245,
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vision that there should be reserved for the benefit of each
of the half-breeds of the Kansas Indians named in it (Vie-
toria Smith being one of them), a certain specified allotment
of land out of the quantity ceded by the nation to the United
States; to be located, &c.

By the eleventh article of the treaty it was stipulated that
“the said Kansas Nation shall never sell, relinquish, or in
any manner dispose of the lands therein reserved to any
other nation, person or persons whatever, without the per-
mission of the United States, for that purpose first had and
obtained, and shall ever remain under the protection of the
United States and in friendship with them.”

The lands were afterwards surveyed, located, and num-
bered according to the treaty, and the half-breed Indians
took possession each of his own reservation.

Subsequently to this, that is to say, May 26th, 1860,* Con-
gress passed an act which, referring to the treaty of 1825,
and reciting that the land reserved ¢ had been surveyed and
allotted to each of the said half-breeds in the order in which
they are named in, and in accordance with, the provision of
the said sixth article,” enacted :

“That all the title, interest, and estate of the United States is
hereby vested in the said reservees, who are now living on the
land reserved, set apart, and allotted to them respectively by
the said sixth article of said treaty; . . . but nothing herein
contained shall be construed to give any force,-efficacy, or bind-
ing effect to any contract in writing or otherwise, for the sale
or disposition of any lands named in this act heretofore made by
any of said reservees, or their heirs.”

The second section of this act provides that

“In case any of the reservees now living or any of the heirs
of any deceased reservees shall not desire to reside upon Or
occupy the lands to which such reservees or such heirs are eo-
titled by the provisions of this act,the Secretary of the Interior,
when requested by them or either of them so to do, is hereby

* 12 Stat. at Large, 21.
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authorized to sell such lands belonging to those so requesting
him for the benefit of such reservees or such heirs, . . . in ac-
cordance with such rules and regulations as may be prescribed
by the Commissioner of Indian Affairs and approved by the
Secretary of the Interior; and patents in the usual form shall
be issued to the purchasers of the said land, in accordance with
the provisions of this act.”

Section third provides, that the proceeds of the sales
“shall be paid to the parties entitled thereto, or applied by
the Secretary of the Interior for their benefit in such man-
ner as he may think most advantageous to the parties.”

These statutes being in force, Victoria Smith, one of the
half-breeds named in the treaty of 1825, being in possession
of her tract, executed on the 14th of August, 1860, a deed
to one Stevens, purporting to convey it to him, and Stevens
went into possession.

About two years after this deed was made, that is to say,
on the 17th of July, 1862,* Congress by joint resolution re-
pealed the above-mentioned second and third sections of the
act of 1860.

Victoria Smith now brought an action of ejectment against
Stevens in a local State court in Kansas, to recover posses-
sion of the tract. Stevens in bar of the suit offered in evi-
dence Victoria’s deed of the 14th August, 1860, for the
same land, but the court excluded the deed from the jury on
the ground that the plaintiff by virtue of the Indian treaty
of 1825 and the act of Congress on the subject, was pro-
hibited from executing the deed. The Supreme Court of
the State, on appeal, affirmed the ruling of the lower court,

and. t.he case was brought here to test the correctness of that
decision,

Messrs. Denver, Bradley, and Hughes, for the plaintiff in

error »

- 1. U_pon the survey and location of the sections of land
respectively, and the delivery of possession to the respective

* 12 Stat. at Large, 628.
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reservees, they were by the terms of the treaty of 1825, and
though there were no words of perpetuity in the reserva-
tions, respectively clothed with a fee-simple title in those
reservations. No patent was necessary to complete the
title.*

2. But if the title did not pass by the treaty, it did pass
in fee by the act of Congress, 26th May, 1860, and the reser-
vees after that act had the right to make a deed in fee. The
words of conveyance are very comprehensive. The statute
is a grant and is to be taken most favorably for the grantees.
There is nothing left in the United States which could draw
to it the reversion. Words of perpetuity in such an instru-
ment, made with such full intent, were not needed.

If they “vested” the fee in the grantees, any restraint
upon alienation would have been void. They took freed
from such condition, if there was one. And so Congress
seem to have considered it, for they do not prohibit fufure
alienation.

Since, then, to allow the second and third sections of this
act to be restraints on the disposing power of the grantees,
and to limit that power to an application to the Secretary
of the Interior, by whom the sale was authorized to be
made, would be a plain violation of one of the canons of
the law regulating real estate, no such construetion can be
given unless the intent is too clear to admit of doubt, such
construction cannot prevail.

Those two sections are susceptible of a different construc-
tion, in harmony with the counstruction already put upo!
the first section. The government had already conveyed
the lands to the Indians with an unincumbered title. 1.’>Uﬁ
they desired to protect the Indians against their own 1m-
providence, and to do so imposed this trust on the secretary,
to be exercised on the application of the owner of the land.S-
It was a new duty assigned to the secretary, but neithe.r n
terms nor by necessary intendment does it fetter the right
of the Indian to dispose of his lands as he may see fit. Thi

[

23 1d. 457,

* United States v. Brooks, 10 Howard, 442; Doe v. Wilson, 23 Id. 4
463, 464,




Dec. 1870.] SMITH v. STEVENS. 325

Opinion of the court.

view reconciles the act with the established principle of law.
And this view is strengthened by the terms of the eleventh
article of the treaty, prohibiting the sale of the lands re-
served to the nation, but not prohibiting the sale of the pri-
vate reservations.

Again. There is no prohibition in either the treaty or
the act of 1860 against future sales. The Indian had clearly
a title to the possession with an inchoate title to the fee.
Being in such possession, Victoria conveyed whatever title
she had. Congress, by the joint resolution of July 17th.
1862, repealed the second and third sections of the act of
1860. This repeal operated by relation to vest in the pur-
chaser the full title which was vested in her by the first
section of the act of 1860.

Mr. J. 8. Black, contra, citing Goodell v. Jackson, 20 John-
son, 694, 718, 733; Shawnee County v. Carter, 2 Kansas
State, 115; Hunt v. Knickerbacker, 5 Johnson, 832-84;
St. Regis Indiavs v. Drum, 19 Id. 127; Jackson v. Wood, 7
Id. 290; Pettit’s Administrators v. Pettit’s Distributees, 82
Alabama, 288; Lee v. Glover, 8 Cowen, 189.

Mr. Justice DAVIS delivered the opinion of the court.

The eleventh article of the treaty of 1825 contains a stipu-
lation, that the nation shall not sell the specified allotment
of lands reserved for the benefit of each of the half-breeds
named in it (Vietoria Smith being one of them) without the
permission of the government; and it would seem that the
flon.tracting parties intended this prohibition to apply to the
lnd.lvidual members of the tribe, for, if it were not so, the
PO}lcy which dictated the restriction would be in danger of
being defeated altogether.

It is, however, not necessary, for the purposes of this suit,
to decide this point, as the deed in question was made after
the passage of the act of Congress of the 26th day of May,
1860, which relieves the subject of all difficulty. This act
vested the title of the United States to the lands which the
treaty had set apart for the use of the half-breeds, in the
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reservees, if living, or, if dead, in their heirs, and declared
void all prior contracts for their sale, and forbade any future
disposition of them, except by the Secretary of the Interior
on the request of the party interested. There is no ambi-
guity in the act, nor is it requisite to extend the words of it
beyond their plain meaning in order to arrive at the inten-
tion of the legislature. It was considered by Congress to
be necessary, in case the reservees should be desirous of
relinquishing the occupation of their lands, that some
method of disposing of them should be adopted which would
be a safeguard against their own improvidence; and the
power of Congress to impose a restriction on the right of
alienation, in order to accomplish this object, cannot be
questioned. Without this power, it is easy to see, there
would be no way of preventing the Indians from being
wronged in contracts for the sale of their lands, and the his-
tory of our country affords abundant proof that it is at all
times difficult, by the most careful legislation, to protect
their interests against the superior capacity and adroitness
of their more civilized neighbors. It was, manifestly, the
purpose of Congress, in conferring the authority to sell on
the Secretary of the Interior, to save the lands of the reservees
from the cupidity of the white race; and, if the provisions
of the treaty were not enough for the purpose, the speedy
action of Congress was demanded by the rapid settlement
of the adjacent country. In 1825, when the treaty was
made, it was not regarded as a probable event that these
Indians, owing to the remoteness of the country to which
they were removed, would suffer from the encroachments
of our people, but in 1860 the same population that had de-
manded their removal from organized communities, followed
them to Kansas. In this condition of things Congress acted,
and the necessity for legislation on the subject, if, indeed,
there were need for any, is shown by the defence which 18
interposed to this suit.

It needs no argument or authority to show that the stat-
ute, having provided the way in which these half-breed lands
could be sold, by necessary implication, prohibited their sale

——4
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in any other way. The sale in question not only contravened
the policy and spirit of the statute, but violated its positive
provisions.

It appearing, then, that by the treaty and law in force at
the date of the deed, Victoria Smith had no capacity to
alienate her land, and the authority to sell being vested in
the Secretary of the Interior, and there being no evidence
that this officer ever authorized the sale, or in any manner
consented to it, it follows that the sale was void, and that
the deed conveys no title to the purchaser.

It is hardly necessary to say that a joint resolution passed
nearly two years after this transaction, removing the re-
striction on alienation, cannot relate back and give validity
to a conveyance which, when executed, was void, nor have
we any reason to suppose that Congress contemplated that

any such effect would be claimed for its legislation on the
subject.

JUDGMENT AFFIRMED.

JONES v. ANDREWS.

1. Allegation of citizenship is sufficiently made when it appears fairly, and
in such a way as to leave no room for reasonable doubt, from the bill
or declaration, of what States the respective parties are citizens.

2. By the Judiciary Act of 1789, in a case where jurisdiction of the Circuit
Court depended on citizenship, every defendant must have resided, or
been served with process, in the district where the suit was brought;
but by the act of 1839 this is not necessary: a non-resident defendant
may either voluntarily appear, or, if not a necessary party, his appear-
ance may be dispensed with.

8 Ap‘pe.aring by counsel and moving to dismiss the bill for want of juris-
dl?tl.on and also for want of equity, is & waiver of a non-resident’s
pr{vﬂege, and amounts to a voluntary appearance.

4, A bill for injunction to restrain proceedings of garnishment against the
complainant’s property instituted in the Circuit Court, and also praying
the bein?ﬁt of a set-off against the garnishing creditor’s demand, is not
s _On.gl.nal suit, but is a defensive or supplementary suit, in which the
Jurisdiction of the court does not depend on the citizenship of the par-

ties, but on the cognizance of the original case.
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