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Statement of the case.

TaE PORTSMOUTH.

1. A captain who, in the night and in a fog, enters a port, supposing it to
be his port of destination, enters at his peril of its being so, unless there
have been some necessity for his seeking a port. If there have been
proper ground to doubt whether the port was the one which he supposed
it to be, and he could safely wait outside till morning, or could signal a
tug-boat to pilot him in, he should not proceed till he can see or know
where he is going.

2. A loss of a part of the cargo by a jettison resorted to in order to lighten
the boat after she had run aground in consequence of violating such
a dictate of prudence, is not a loss ‘“by dangers of the navigation”
within the meaning of a bill of lading having an exception in those
terms.

8. A vessel proceeding in the night and in a fog into port, is bound to pro-
ceed at a low rate of speed.

4, If a vessel is stranded, it is the duty of the captain to take all possible
care of the cargo. If the vessel must be lightened before she can get
off, he should get lighters, if possible, and land it, not make & jettison
of it

AppEAL from the Circuit Court for the Northern District
of Tllinois; the case was this:

The Salt Company of Onondaga shipped at Buffalo, on the
propeller Portsmouth, a large quantity of salt for .Chlcago,
under a bill of lading in the usual form, but contaning it

] exception of the dangers of the navigation.

On the 9th of October, 1866, the propeller, with the galt on
board, reached Fox Island, in Lake Michigan,and about_ seven
o’clock in the evening of the same day left it, bound directly
for Chicago, using both sail and steam. The weather‘wﬂs
foggy, and the wind was blowing trom the northeast, w1th3
considerable sea. The fog continued during that night a‘i
all the next day, and the wind blew freshly, though not b(:
as to prevent the propeller’s carrying her foresail. ' Notf_m]?s
particular occurred until about sunset of the evening "f_ i
10th, when, as described by the master, the fog lifted fOLa
minute, and a loom of the land on the west sid'e of thf) la }3
was discovered, and the master, mate, and engineer ‘ t:OHId
just see a church-steeple and a house, as near 45 they cod
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caleulate.” The master did not know the distance from
Fox Island to Racine, but consulting with the engineer as
to the quantity of steam carried, and referring to his own
expectation of the time when he expected to be that far on
his course, which he had fixed at six o’clock in the evening,
he concluded that the place was Racine, in Wisconsin, Act-
ing upon that conclusion the propeller was continued on a
course generally south by east half-east, and southeast, then
south by west, and southwest, and finally west, until a whistle
was heard, which the master took to be that of a propeller
at the Chicago pier. This must have been at about three
o'clock in the morning of the 11th. Soon after a white light
was discovered, and this was assumed to be the Chicago
light; the light at port being a white one, though not the
only white one on the west coast of the lake. The sound
of cars running, and of car-whistles was also heard, which
the. master inferred to be caused by making up trains at
Chicago. Accordingly he attempted to enter the port, but
when the propeller came very near the pier it was discovered
n?t to be the pier of Chicago, and the vessel was imme-
diately backed. Tt was, however, too late. She grounded
andl held fast. According to the testimony of the second
engineer, who was in the engine-room managing the steamer,
the vessel, until three minutes before his getting the bell
t(? stop, had been running at full speed, which was between
¢ight and nine miles an hour. The captain and first engi-
neer—this last, until three minutes before the bell to stop
‘Z'as rung having been on deck with the captain—testified
i}'}ii}\_t’}}?ih\:eg;pz)ii 1;?;21'ﬁngt hs‘o fs:]st, that she was “under
than from three to four Irll?lg dtlf e*was‘n()t s et
s e e i eSj an hour, 'lhe_master testified
T A A 1er V?ﬁs Arou'gh, he nnght safely ha-ve
i i to‘t 1 atile ti : daylight, or might have sig-
gone in had ‘heb notai{ne cgzn o alfdl e WOU]d‘ il
taiuly believed that, the Pla:e)ow:/la;v%ﬁit}le Othigf()ﬁlcers, Wi
was found to be aground and fast t} ca;g(?l; L Laubalit
ashore and Bispm it L 1e clerk was at ouc'e sent

cago for a tug. Meanwhile the
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propeller remained at the place where she had taken the
bottom, which proved to be Waukegan, some thirty or forty
miles from Chicago, until the tug arrived late in the after-
noon of the 11th. No lighter was sent for, and no efforts
were made to save the cargo, but after the arrival of the tog
about one thousand barrels of the salt were thrown overboard
to lighten the propeller, though the wind had then subsided,
and she was apparently in no danger. The next morning
she was got off, and she proceeded to her port of destination,
where the residue of the salt was landed. The Salt Com-
pany now filed a libel in the District Court for the Northern
District of Illinois, for the salt that had been thrown over
board and was undelivered. The propeller set up that it had
been lost in the perils of navigation—thrown over to save
the vessel and residue—and was so a case for general aver-
age. The District Court decided otherwise, and the Circuit
Court affirmed. its decree. The owners of the propeller
now brought the case here.

Mr. Comstock, for the plaintiff in error. No opposing counsel.

Mr. Justice STRONG delivered the opinion of the court.

The contract of the appellant was to deliver the two thou-
sand barrels of salt at Chicago to the consignee named, “the
dangers of lake navigation only excepted,” and wheth'er the
failure to deliver was caused by the excepted dangers 18 uoW
the only question. A loss by a jettison occasio%led bV 2
peril of the sea is, in ordinary cases, a loss by perils of the
sea. DBut it is well settled that, if a jettison of a cargo, Or%
part of it, is rendered necessary by any fault or bl’f'?ﬂd} of
contract of the master or owners of the vessel, the jettisot
must be attributed to that fault, or breach of COI]tl“ﬂCt, I‘ﬂthell'
than to the sea peril, though that may also be present, &t
enter iuto the case.* Thisis a principle alike gPplxcable ti}
exceptions in bills of lading and in policies of 1{15111'&11(;;;
Though the peril of the sea may be nearer in time t0

i n sy ¢l

% Lawrence et al. v. Minturn, 17 Howard, 100.
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+ General Mutual Insurance Co. v. Sherwood, 14 1d. 865.
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disaster, the efficient cause, without which the peril would
not have been incurred, is regarded as the proximate cause
of the loss.  And there is, perhaps, greater reason for apply-
ing the rule to exceptions in contracts of common carriers
than to those in policies of insurance, for in general, negli-
gence of the insured does not relieve an underwriter, while
a common carrier may not, even by stipulation, relieve him-
self from the consequences of his own fault.*

In view of this recognized construction given to such
clauses in bills of lading as * perils of the sea excepted,” or,
as in this case, “the dangers of lake navigation only ex-
cepted,” it is plain that the appellant has shown no sufficient
excuse for the failure to deliver the salt to the consignee of
the libellant.

It is manifest that the master was first at fault in mis-
taking the land which he dimly saw on the evening of the
Ich for Racine. e was, in fact, then from thirty to forty
miles f'arjther from Chicago than he supposed he was. His
Supposition was unwarranted by the evidence he had. He
thought the place was Racine, not because of its appearance
Wh'en he saw the steeple and the house. His view of those
objects was very indistinct, His language is, “ We could just
see a church-steeple and a house, as near as we could calcu-
late.” The outline of the shore he does not pretend to have
seen, or anything which, by its appearance, justified his con-
CIUSIOI.l that he was opposite Racine. His sole reasons for
f_lssu.mmg that such was his position are to be found in his
z:;"mg Cfn.lsulted vs‘zith'his engin_eer about the quantity of

am carried, and in his own estimate of the time when he
:i)l;ec;ea‘i tgaZiZdL tl(l)?lt place.‘ At best, thel'.efbrfz, his conclu-
i iy il aé(}:lorzi]ecture. Conmdem‘lg that the
o atf!eavy o thqtmtl} a been through a thlffk fog, and
i ey speed’of ;he he vw?ld had not been quite steady;
s Ry propeller had ng)t b.een measured by

vations; and considering also another

which the master testifies, that he did not know the
R i e e S

fact, to

R :
Vide Propeller Niagara v. Cordes et al., 21 Howard, 29.
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distance from Fox Island to Racine, it seems to us his con-
jecture that the propeller was opposite Racine at sunset of
the 10th was no reliable guide to the subsequent conduct
of the voyage. It was, however, accepted as a guide, and it
led directly to the disastrous fault afterwards committed of
mistaking Waukegan for Chicago. The master, judging
that he had steamed far enough from Racine, readily con-
cluded that the light he saw, and the whistle and running
cars he heard were at the place of his ultimate destination,
and without any careful verification of his opinion he at:
tempted to enter the port. The light he saw, it is true, was
a white light, like that at Chicago. But there were other
white lights on the west shore of the lake. Waukegan had
one. The whistle and the running cars were not peculiar-
ities at Chicago. There was enough in his situation to
awaken doubt, and to induce caution. We think that, in
his circumstances, the attempt he made to enter the port
was inexcusably rash. It was not a necessity. His duty to
the owners, and still more to the freighters, was to exercise
the highest prudence, as well as skill, to gnard against ?oss.
According to his testimony he might safely have remained
out in the lake until morning, or he might bave signalled
for a tug to take the propeller in. It was his duty to do one
or the other. He did neither. He testifies he would have
gone out into the lake and waited until daylight had he not
supposed he had found a harbor. TIle had no right to act
upon such a supposition, which at best was no more than a
careless conjecture. He admits, what must be evident, t‘hat
he could have seen plainer had he waited till daylight before
attempting to enter, and that he might have known the LA
was Waukegan pier. He thinks a tug could have found the
propeller had he signalled, but he neglected to signal. Thf;
second engineer also testifies that the propeller attemp.te(‘
to enter the port at her usual speed of eight and a half 01‘
nine miles an hour, which, if the statement be.corr.ect, W;lj
much too great. Itis true, his statement varies from ;uf
account given by the master and chief engmneer; b‘ft' ]1:1
chief engineer and the master were both upon deck, anc
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the second engineer was in immediate charge of the engine
until within three minutes of the time when the signal was |
given to stop, and even during those three minutes the
chief engineer was outside of the engine-room. The second
engineer must, therefore, have best known at what rate of
speed the propeller was moving. In view of all this, we
have no hesitation in coming to the conclusion, that the
loss sustained by the libellants is to be attributed to the
fault of the carrier, and not to the excepted dangers of lake
navigation.

Were it necessary, it wauld be easy to show that the con-
duct of the master affer the vessel was stranded was entirely
unjustifiable. It was his duty even then to take all possible
care of the cargo. e was bound to the utmost exertion to
save it. Losses arising from dangers of navigation, within
the meaning of the exception in the bill of lading, are such
only as happen in spite of the best human exertions, which
¢annot be prevented by human skill and prudence.* But
i this case no effort was made to save the cargo. The salt
Was not thrown overboard until after the arrival of the tug.
'I.‘he fog had then lifted. The wind and the sea had sub-
suled It is evident the salt might then have been saved,
if it could not have been removed before.

DECREE AFFIRMED WITH COSTS,

Tue ProrecTOR.

1 ; )

The d.octl;rm.e declared in Hanger v. Abbott (6 Wallace, 532), that statutes
of limitations do not run durin
::;lui the rebeﬂiou.s States, so as to preclude his remedy for a debt
0..i,ﬁ.rmsll; u‘ person residing in one of them, held applicable to the Judi- |
ary Acts of 1789 and 1803, limiting the right of appeal from the infe-

rior Rederps %
e ederal courts to this court, to five years from the time when the
cree complained of was rendered.

et e B e s g i

g the rebellion against a party residing

* y
Propeller Niagara v. Cordes et al., cited supra, 685.
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