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military service of the United States, or was otherwise
honorably discharged from that service subsequent to the
time specified in the amendatory act.

By the finding in the court below it appears that the
appellee was honorably discharged from the volunteer ser-
vice; but the same finding shows that he, at the same time,
resumed his duty and rank in the regular army, which is .
totally inconsistent with the condition prescribed in the act ]
of Congress, that he must have been mustered out of the |

|
L
|

military service of the United States. IIe was honorably dis-
charged from the volunteer organization, but that discharge
did not terminate his connection with the military service {
of the country under his antecedent commission. Oun the i
contrary, he became thereby entitled to the pay and emolu- i
ments due to his rank as an officer in the regular army the I
moment his connection ceased with the volunteer organiza- :
tion. |

None of the reasons which induced Congress to make the 1
provision under consideration exist in the case of the ap- §
pellee, as he has never been out of public employment for i
4 moment since he accepted his commission in the regular i
al‘my,‘and has no occasion to desire to re-engage in business
pursuits, '

.DECREE REVERSED, and the cause remanded, with direc- i
tions to

DisMISS THE PETITION.

IrviNE ». TRVINE.

- When one makes 8 deed of land covenanting that he is the owner, and
syl?sequently acquires an outstanding and adverse title, his new acqui-

! \_;lltl.lon enures to the grantee on the principle of estoppel.

2. ere & person has bought lund and paid for it, the deed subsequently
made‘ ' consequence does not confer a new title on him: but confirms

7 mthe right which he had acquired before the deed was mad:a.

2. lee acts of September 4th, 1841, § 12 (6 Stat. at Large, 456); of May
29th, 1830 (4 1d. 420); and January 23d, 1832 (Ib. 496), relate to pre-
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emptive rights conferred upon actual settlers, and do not apply to a case
where the entry has not been made under any of them.

4. The deed of an infant purporting to convey lands operates to transmit
the title, and is voidable only, not void.

5. Although it is not necessary to the affirmation of an infant’s voidable
deed that there be an act of affirmance by him, after he comes of age,
as solemn in character as the original act itself, still mere acquiescence
without anything else, is not generally sufficient evidence of affirmance.
Any ratification or affirmance of a clear and unequivocal character,
showing an intention to affirm the deed, is, however, enough.

6. Where the infant, having come of age and entered into partnership with
third persons, took a lease for his firm of one part of the property which
as an infant he had conveyed, from the person to whom he had so con-
veyed that part with other parts, the lease is proper to go to the jury,on
a suit by the infant for these other parts alone, to show an affirmance
of his deed for the whole; and with such evidence before the jury a
court rightly refused to charge that the evidence showed o affirmance.
‘Whether it did show an affirmance or not was, with this lease before
them, matter for the jury to decide.

7. A court properly declines to give instructions on a hypothetical state of
facts.

Error to the Circuit Court for the District of Minnesota.
The case was thus:

Benjamin Irvine brought ejectment against his brother
John Irvine, to recover from the said John possession of cer-
tain lots. He put in evidence a patent (founded on a pre-
emption certificate) from the United States to him, dated
8th October, 1849, and embracing the lots in controversy.
The patent recited full payment by the said Benjamin, “ac-
cording to the provisions of an act of Congress of the 24th
of April, 1820.”

The defendant then offered in evidence a deed of convey-
ance from the plaintiff to him, dated 8th May, 1849, of the
same premises as were described in the patent. To t.hls
evidence the plaintiff objected, because the deed, havmg
been executed before the patent was issued, did not convey
the estate which the plaintift acquired by the patent.

[To understand the ground of the plaintiff’s objection here,
and particularly his first request, hereafter
instructions to the jury, it is necessary to state that the

mentioned, for
12th
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section of an act of Congress, of September 4th, 1841,* re-
ferring to pre-emptive rights conferred upon actual settlers
(and which apparently re-enacted one of May 29th, 1830,
which had been modified by one of January 23d, 1832f),
thus preseribed :

“That prior to any entries being made under and by virtue
of the provisions of this act, proof of the settlement and im-
provement thereby required shall be made to the satisfaction
of the register and receiver of the land district in which such
lands may lie, . . . and all assignments and transfers of right

hereby secured prior to the issuing of the patent shall be null
and void.”]

The court overruled the objection of the plaintiff, and
admitted the deed offered ; the plaintiff’s counsel excepting.

The defendant having further put in evidence, under ob-
jection from the plaintift’s counsel, the certificate of the
register of the contents of the records of his office, rested
his case,

The plaintiff was then himself examingd as a witness, and
stated that when he executed the deed of May 8th, 1849, he
was under 21 years of age, and that he was really forced by
his brother, the defendant, who was 16 years his senior, to
execute the instrament. There was no doubt as to the plain-
tfi”s infancy at the time when he executed this deed. It
ippeared that the plaintiff had made pre-emption of the
land; that he paid for it on the 21st of February, 1849, and
took an informal receipt for it of that date, which was sub-
sequently replaced by a formal duplicate, but of what date
did not appear.

Th.e plaintiff then rested, and the defendant putin evidence
certmn.evidenee, which tended to show that he had employed
the plaintiff as his agent to enter the land for him, and that
?le, the plaintiﬁ.', had paid for it with money of the defendant
mil‘usted‘to hm} 'for that purpose, entering it in his own
flae, and promising to convey it to the defendant.

—

b Stat._at Large, 456, T 4 1d. 420. 1 Ib. 496.
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He also put in evidence a written lease, dated 8th day of
May, 1854, from him, defendant, John Irvine, to the plaintiff
himself and two other persons doing business as a firm, of a
certain warehouse, situated on a parcel of the land described in
the patent, and in the deed of the 8th May, 1849, but not on
any part of the premises described in the declaration. There was
also evidence of the plaintiff’s having been in the neighbor-
hood of the property when valuable improvements were put
on a portion of it, though not the part for which this suit
was brought; and also some other evidence set up to show
affirmance.

The defendant then rested.

Upon the case already stated, and with the statute of Sep-
tember 4th, 1841, presented to the court, the plaintiff re-
quested the court to give to the jury the instructions as here-
inafter numbered, to wit:

1st. That the deed in evidence from the plaintiff to the de-
fendant, dated 8th May, 1849, did not pass the estate acquired
subsequently under the patent from the government to the pla'%n-
tiff, even assuming the majority of the plaintiff at the time of its
execution.

But the court declined so to instruct the jury.

2d. If the jury find that the said deed was executed by the
plaintiff while under age (and the evidence is uncontroverted on
this point), the said deed isvoid.

But the court declined so to instruct the jury.

4th. A deed of land executed by an infant may be avoided .by
the infant after he becomes of age, at any time within the Pe”(’d_
of the statute of limitations, which in this State is twenty yearsj
that is, he may in such case in this State avoid his deed at any
time within twenty years after he becomes of age.

And the court instructed the jury that such was the 1aw,
unless the infant had previously ratified the deed.

5th. Such avoidance may be by another deed of same land 10
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another grantee after the infant becomes of age, or it may be by
suit, or by other similar unequivocal act.

And the court so instructed the jury.

6th. In case of sale or deed of real estate by an infant, there
must be some act of affirmance by bim after he/becomes of age, w
as solemn in character as the original act itself; otherwise the
deed may be avoided by him at any time before the statute of
limitations bars him. Mere acquiescence, however long, if short
of the statute of limitations, is not sufficient. The act of con-
firmation must be of such solemn and undoubted nature as to
establish a clear intention to confirm the deed after a full knowl-
edge that it was avoidable.

The court declined to instruct the jury that the act of
affirmance must be as solemn in character as the original
deed itself; but stated that mere acquiescence was not of
itself sufficient evidence of afirmance, aud that the ratifica-
tion or affirmance must be of a clear and unequivocal char-

acter, showing the intention of the infant to confirm his
deed.

Tth. There is no evidence whatever of any affirmance or con- !
firmation of the deed in this case by the plaintiff after he became
of age, of the nature and character required. The evidence in

this case shows no affirmance of this deed by the plaintiff after
he became of age.

But the court declined so to instruct the jury.

8th. No agency or trust binding on the plaintiff has been
1I°.Wﬂ. 10 have been created or to have existed between the
Plamtiff and defendant during the infancy of the former. No

tontract is bindj i ‘ i
act is binding on the infant made during his infancy ex-
¢ept for necessaries.

sh

The court instr
this request w.
conld not he
Was subsequ
his infaney

ucted the jury that the latter portion of
as true, and that although an agency or trust
created binding upon the infant, still if there
ent ratification by the infant of acts done during |
he would be bound by them.
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9th. Even had the plaintiff been of full age when the defend-
ant gave him the money to enter the land, as the defendant tes-
tifies, and directed him, as the defendant testifies, to enter the
land for defendant, and the said plaintiff had entered the land
in his own name, still the defendant could not have compelled
in law or equity the plaintiff to convey the property to said de-
fendant.

The court declined to so instruct the jury upon the ground
that it was admitted by the defendant that the plaintiff was
not of full age when the money to enter land was given him,
and consequently that this request had no application to the
case in hand.

10th., No trust has been shown in.this case between the par-
ties to this suit by which the defendant could have enforced a
conveyance of the land from the plaintiff to him.

The court declined to instruct the jury as above requested,
but said that there had been evidence on the part of the
defendant going to show that the plaintiff was employed
to enter the land in question, and although an infant, as he
afterwards affirmed, his acts would be bound by it.

11th. Even if the plaintiff had entered the land as agent of
the defendant, and had entered it in his own name contrary to
instructions of his principal, yet if the defendant afterwards ap-
proved of such entry, such approval was a ratification of said
entry.

The court instructed the jury that this might be true, but
that the evidence showed that the infant had conveyed the
land after entry by him, and that it was for the jury tosay
whether he had ratified his deed.

12th. No acts of affirmance by the plaintiff have any iy
in this case, except they relate to the property described 1n tth
declaration, and all evidence on this point, except as to the ]ot?
described in the declaration, must be excluded and disregal‘ded
by the jury.

But the court declined so to instruct the _.jur_y. _
To these refusals and instructions the plamtlﬁ' excepted.
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The court then further instructed the jury as to the 4th,
5th, and 6th of the said instructions so prayed by the plain-
tift as aforesaid :

The question here is not whether there has been an avoid-
ance. The defence is that the deed has been ratified by the
plaintiff. I am of the opinion that the ratification should be,
if not equally solemn, of a clear and unequivocal character,
showing the intention of the party to confirm the deed. An
avoidance may be by a deed to a third party, or, as held in this
country, in other ways. But the deed from the plaintiff to the
defendant was not void ; it was simply voidable, and passed the
title absolutely, until by some adequate act he affirmed it. The
question is, Has it been disaffirmed or ratified by the plaintiff
since he came of age? All the facts in proof, such as leasing
part of the property, remaining in the vicinity a long time with-
out asserting his claim while valuable improvements were being
puton the property, are to be considered by the jury in deciding
whether there has been a ratification by the plaintiff; but mere
acquiescence does not amount to a ratification. The authorities
are somewhat corflicting as to what is necessary to constitute
an avoidance. Lord Lyndhurst was of opinion that a deed was
necessary to avoid a deed given while under age. I think that
th?s doctrine is perhaps sound, and ought to have becn held in
this country ; but it has been held in this country that an infant
may avoid his deed by going upon the land, or by bringing suit,
&(‘lz And with tl-';e foregoing qualification the Gth instruction
?;Qf(l]by the plaintiff’s counsel ig correct, with the exception

at the counsel has reversed the application of' the law in his
Proposition.  The act of avoidance and not the ratification is
what the law requires to be equally solemn with the conveyance.

To whi 1 s b . t
which instr uctions, in so far as they differed from, or

c.hanged or qualified the instructions prayed for by the plain-
tiff, the plaintiff excepted, ;

hoi\nn(ivtil:}e court further instructed the jury that there had
A lefl.]ee.i(i).n the part of the defendant going to show
¥ qunsﬁgsmtld was emp]oyfed'as an ageut to enter the land
& a;e;.w : ,}an although an infant, if he afterwards affirmed
i “:hicl;}{, 1e W01}ld be bom}d by the terms of such agency.

1struction the plaintiff’s counsel excepted.

|
|
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Verdict and judgment having gone for the defendant, the
plaintiff brought the case here on error.

Mr. Allis, for the plaintiff in error:

The court erred in admitting the deed from plaintiff to
defendant of 8th May, 1849. It could not convey the estate
and title subsequently acquired by the plaintiff under the
patent. If it be regarded as an attempt to convey or assign
the right secured to the plaintiff by his pre-emption of this
land, it was wvoid under the 12th section of the act of Con-
gress of September 4th, 1841, by virtue of which the pre-
emption was made. If thus void as coming within the
prohibition of this section 12, the covenants in it would be
inoperative for any purpose. A deed void in its granting
part cannot certainly be operative as a conveyance by virtue
of its covenants.

The only view in which the lease and other similar evi-
dence could have been offered, was that it tended to prove
the confirmation of the deed of the 8th May, 1849, by the
plaintiff after he became of age. But it is no evidence of
such confirmation, because—

1st. It does not affect the property described in the decla-
ration.

2d. In the case of sale or deed of real estate by an infant,
the sale is void, and the act of affirmance by him after he
becomes of age must be as solemn in character as the origi-
nal act itself.

The learned counsel then took up each of the requests &
the court, and each of the instructions refused; observing,
in conclusion, that the whole case resolved itself into two
questions.

«1, Was the deed of 8th May, 1849, void, by reason oh
contravening the 12th section of the act of Congress, of Sep-
tember 4th, 1841; oR, ineffectual to pass the subsequentl Yf(l
quired title and estate of the plaintiff under the patent of
October, 18497

«9. If the deed was merely voidable, by reason of
of the grantor, did he, after he came of age, aﬂzrm the deed ”

the im"m( ¥
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And he conceived that he had shown that the first ques-
tion should be answered in the affirmative, and the. second
in the negative.

No opposing counsel.

Mr. Justice STRONG delivered the opinion of the court.

Though the exceptions found in this record are numerous,
the questions which they present are few. If the answers
given to the requests of the plaintiff for instructions to the
jury were correct, it is certain that the objections made by
him to the admission of evidence were unfounded. Those
objections were all based upon the assumption that the evi-
dence offered was immaterial and irrelevant to the issue.
Whether the assumption was well grounded will be seen
when we consider the law of the case as expounded in the
charge to the jury.

The plaintiff' submitted twelve propositions, which he
asked should be given to the jury as instructions. The first
was in substance that the deed of May 8th, 1849, from the
plaintiff to the defendant, did not pass the estate acquired
by the plaintiff under the patent from the United States
made subsequently, to wit, on the 8th of October, A.D. 1849,
aud that it would not have passed the estate had the plaintiff
attained his majority before the deed was made. Itisa gen-
eral rule, that when one makes a deed of land, covenanting
therein that he is the owner, and subsequently acquires an
outstanding and adverse title, his new acquisition enures to
the benefit of his grantee, on the principle of estoppel. As
the deed of the plaintiff in this ease contained an assertion
that he was well seized in fee, and had good right to sell
and couvey in fee, it would not be difficult, were it necessary,
t(? show that in taking the patent he was in law acting for
h'ls grantee.  But it is not necessary to rely upon that prin-
ciple, Th‘e evidence in the case was, that prior to his deed
}to (;rhe defendant, to wit, on the 21st of February, 1849, he
1ad bought the land from the government, and had paid all

th rchs : ;
1¢ purchase-money. The patent subsequently given to him
VOL IX. 40
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was, therefore, not a new acquisition of title. It wasonlya
confirmation of the right which he had acquired before the
deed was made.

But it is argued, on behalf of the plaintiff; that the deed
was inoperative, because it was forbidden by the 12th sec-
tion of the act of Congress of September 4th, 1841, which
granted pre-emption rights, and enacted that any grant or
conveyance made before the entry of the land shall be null
and void, except in the hands of bond fide purchasers for a
valuable consideration. To this it may be answered, that
neithier that act nor the acts'of May 29th, 1830, and January
23d, 1832, have any application to the present case. They
relate to pre-emptive rights conferred upon actual settlers.
The plaintiff did not enter the land in dispute under either
of these, and no act of Congress deprived him of the power
to sell and convey afler he had made an entry and paid all
the purchase-money, though before he had received his
patent. The court could not then have afirmed the propo-
sition which the plaintiff submitted.

His second point was that the deed was void because made
by the plaintiff during his minority. This the court refused
to affirm. Whatever may have been the doubts once enter-
tained, it has long been settled that the deed of an infant,
being an executed contract, is only voidable at his election;
that it is not void. It operates to transmit the title. Am?
there are some cases, of which the present, in one aspect of
it, may possibly have been one, in which such a deed is h{%ld
to be not even voidable. They are those iy which the 1n-
fant, by making the conveyance, does only what the law
would have compelled him to do.* Whether this was such
a deed need not be considered, for conceding that it was not,
clearly it was not void. ’

The third proposition of the plaintiff does not appear 11
the record.

The fourth and fifth were affirmed, and the sixth Was
answered correctly.

e
—

* See Zouch v. Parsons, 8 Burrow, 1794.
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The minority of the plaintiff at the time when he made
his deed to the defendant was an admitted fact, and this suit
was an attempt to avoid the deed. The evidence disclosed
nothing that could amount to an avoidance of the deed be-
fore the suit was brought; nothing which the law recognizes
as an act of avoidance. The struggle at the trial was over
the question, whether the plaintiff had not confirmed the deed
after he came of age? 1le contended, and he asked the court
80 to instruct the jury, that an act of affirmance must be of
a3 solemn a character as the deed itself. This instruction
the court declined in terms, stating, however, that mere
acquiescence, however long, if short of the statutory period
of Jlimitations, is not sufficient, and that an act of confirma-
tion, if not equally solemn with the deed, must be of such a
solemn and undoubted nature, of such a clear and unequivo-
cal character, as to establish a clear intention to confirm the
deed after a full knowledge that it was voidable. Certainly
.this was all that the plaintiff had a right to demand. There
18 a well-recognized distinction between the nature of those
acts which are necessary to avoid an infant’s deed, and the
character of those that are sufficient to confirm it. The
authorities frequently assert that such a deed cannot be
ftvoided except by some act equally solemn with the deed
itself. Some assert that it cannot be done by anything short
of an entry; and this whether the deed operates by livery
of seisin, or transmits the title by virtue of the statute of
uses. Others hold that it may be avoided, without a previous
entry, by another deed made to a different grantee. But all
the' authorities recognize the doctrine, that acts which would
be msuff}cient to avoid such a deed may amount to an affirm-
anfze of it. While generally it has been held that mere ac-
mescence, though long continued, will not suffice; yet even
:zh?;:;'? cqnnection with other circumstances, may establish

lcation.* And, where an infant had sold land, and

* .
Ok Cf)ej“‘lgﬂ‘ v. The Lessee of Welch, 15 Ohio, 193; Drake v. Ramsey, 5
ctoct gy cruson v. Bell, 17 Missour, 847; Bostwick ». Atkins, 3 Com.-

) 53,
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after coming of age saw the purchaser making large expen-
ditures in valuable improvements upon the land sold, and
said nothirg in disaffirmance for four years (facts very like
those appearing in this case), it was held that the circum-
stances were not such as to excuse this long silence, and
there being evidence that after he had reached twenty-one
years of age he had said that he had sold the land, had been
paid for it, and was satisfied, and had authorized an offer to
purchase it, it was ruled, as a legal coneclusion, that he had
confirmed his deed.* So in Wallace’s Lessee v. Servis,t it was
adjudged that an infant’s acquiescence in his deed for four
years after he came of age, in view of extensive improve-
ments made upon the property, amounted to a confirma-
tion.

There is reason for this distinction between the effect of
acts in avoidance and that of acts of confirmation, We have
seen that an infant’s deed is not void; it passes the title of
the land to his grantee. Now, if the deed be avoided the
ownership of the land is retransferred. The seisin is changed.
There is fitness in a rule that title to land shall not pass by
acts less solemn than a deed; that its ownership shall not be
divested by anything inferior to that which conferred it. On
the other hand a confirmation passes no title; it eﬁ'ects‘no
change of property; it disturbs no seisin. It is therefore
itself an act of a character less solemn than is the act of
avoiding a deed, and it may well be effected in a less formal
manner, :

By the seventh proposition the court was asked to mstru¢:
the jury that there was no evidence of any confirmation of
the deed by the plaintiff after he came of age, and tl}at the
evidence showed no affirmance. Whether the evidence
showed an affirmance or not was a question for the jury and
not for the court, if there was any tending to show 1t; %”‘i
that there was is beyond doubt. IHad there been notlnn‘o
more than the lease of a part of the land conveyed, a 16ase

struct

: - tiff. with others, on the
made by the defendant to the plam_tiﬁ’ s, °
* Wheaton v. East, 5 Yerger, 41-62. i

t 4 Harrington, 75; see also Hartman v. Kendall, 4 Indiana,
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8th of May, 1854, it would have been impossible for the
court to have withheld from the jury the inquiry whether
the plaintift had not confirmed his deed, or to have declared
there was no evidence of confirmation. True the lease was
not for the particular parts of the land conveyed by the deed
which are the subjects of the present suit, but it was still
very significant. The defendant held the part demised by
the same title by which he claims the lots now in dispute, to
wit, under the plaintiff’s deed. He held by no other right.
If the deed was effective to assure to him the premises de-
mised, it was equally so to protect him in the ownership of
the lots, for it conveyed the whole property, the lots and the
demised premises. When, therefore, the plaintiff si gned and
sealed the lease, he acknowledged by a solemn act that the
defendant rightfully held under the deed. It might well
have been inferred from this that he intended to assent to
the conveyance he had made. There was other evidence of
ra.tiﬁeation, but this suflices to show that the plaintift’s prop-
osition was inadmissible.

The eighth and tenth points relate to some evidence that
had been given, tending to show an employment of the
plaintiff by the defendant to enter the land for him, and that
the plaintiff paid for it with the defendant’s money, farnished
to hi.m for that purpose. The court was asked to instruct
the jury that no trust or agency had been shown which
could have been enforced. We do not perceive how the
_cogrt could rightfully have affirmed what was asked. An
infant may undoubtedly be a trustee, and be compelled to
execute his trust. Especially, if after he came of age, he
aﬁlrms"che trust, and ratifies the acts which he did in accord-
ance with the trust, will it be out of his power to deny that
any tr‘l.]st ever existed. But we need not discuss this sub-
J‘OCt;.lt 1s of s.mall importance to the case. It is enough
:’ﬁae:,e 1};aguﬁ‘e:£1:igis, }:'was not for the court to (?en}f that
T iy ua.lngdtrustl,.?nd had they denfed it the
g g submittgdlif thno.t ing. The controlling ques-
veyod b irioron 264 e.‘]ury., was whether he had con-

» Whatever it might have been, to the de-
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fendant, and whether he had confirmed his conveyance after
he attained his majority.

The ninth request for instruction presented an abstract
question not raised by anything in the case. The court did
well to decline answering it. Certainly it should not have
been affirmed. :

The eleventh proposition was affirmed, and the twelfth
was correctly answered, as we have shown in our remarks
upon the seventh.

We have thus reviewed the entire record and have found
no error. If anything has been left unnoticed it is because
we consider it unimportant. The plaintiff has himself well
summed up the case by stating that there are but two ques-

“tions presented by it: ¢ First, was the deed of May 8th,

1849, void by reason of its contravening the act of Congress
of September 4th, 1841, or ineftectual to pass the subse-
quently acquired title and estate of the plaintiff under the
patent of October 8th, 1849? Second, if the deed was
merely voidable by reason of the infancy of the grantor, did
he, after he came of age, affirm it?”> The first we have an-
swered in the negative, and the second was properly sub-
mitted to the jury.
The judgment of the Circuit Court is
AFFIRMED, WITH COSTS.

Tue CORSICA.

g : a i lve &
1. Where two vessels, moving under steam, are crossing so s to invo

risk of collision, if the ship which has the other on her star?oar‘d doedﬂ
keep out of the way of the other, as a ship in that position 1s d.‘xrectef
to do by the Rules of Navigation adopted by Congress, by the a,Ct Ut
April 29th, 1864, and a collision occurs, from the other vessel's ]""r
having kept on her course—as under the said rules, it is impliedly ]lt‘is
duty in such a state of movements to do—the obligation rests on Q;'lh
last vessel to show sufficient causes existing in the parti.cular case wdi,]:t.e
rendered a departure from the rule necessary to avoid an imme
danger.
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