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Statement of the case.

case was dismissed for the want of jurisdiction on the face
of the pleadings, and in such cases the general rule is that
costs will not e allowed in this court.* Sometimes an ex-
ception to that rule is admitted, as where the defendant in
the court below is the defendant in this court, but inasmuch
as the costs were improperly awarded in his favor by the
Circuit Court, the better opinion is that he is not entitled to
the benefit of that exception, as the decree in his favor must
be reversed to correct that error.t

Decree rEVERSED, and cause remanded, with directions to
dismiss the bill of complaint, but /

; Wirnout cosTs.

NortE.

Soon after the preceding case was adjudged, there came
up and was adjudged another involving the same point of
Jurisdiction. It was the case of

THE AssEssors v. OSBORNES.

In whi.ch the first two points adjudged in the preceding case, and the points
%d_}udged in Insurance Company v. Ritchie (5 Wallace, 541), are aflirmed ;
IITCIEIding the point udjudged in this last case, to wit, that where juris-
diction depends wholly on a statute, suits brought during the existence
of the statute fall with its repeal.

In this case, which came on error from the Circuit Court for
the Northern District of New York, the same condition of
zzgstmf:t- and repeal of statutes presented itself as in the last
men.tal a;-St S;t }f?l‘th, supra, pp. 560-562. It makes the funda-
i she of this case.as of that. And the reader who desires

report of this case as well as the report of that, will
lﬂiﬁe to recall it thence, or refer to it there.

* Melver v. Wattles, 9 Wheaton, 650; Strader ». Graham, 18 Howard,

602; 1 i
e nglee v, Coolidge, 2 Wheaton, 863; Montalet v. Murray, 4 Cranch,
i Dradstreet v, Potter, 16 Peters, 318.

t Winchester o, Jackson, 8 Cranch, 514.
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Arguments.

In the present case, D. & J. Osborne, manufacturers, brought
suit to June Term, 1866, against one Gates, assessor of internal
revenue, to recover damages for his having illegally assessed
against them taxes upon certain articles manufactured by them.
A case was stated for the judgment of the court. In one clause
of it, it was agreed that “the plaintiffs, for several years past,
have been manufacturers of reaping and mowing machines at
the city of Auburn, and within the 24th collection district of the
State of New York;” and in another clause, that “the defendant,
as the assessor of the 24th district, did require of the plaintiffs
that they should return, &c., the number of tons,” &c.

In the declaration a similar representation was made as to the
citizenship of the parties. It alleged that the plaintiffs bring
‘“their certain declaration against Joseph Gates, the assessor of
internal revenue for the 24th district of the State of New York,
which is in and within the said Northern District of New York;”
and it thus began: “ And whereas the said D. M Osborn & Com-
pany, 8o being the exclusive manufacturers, &c., at their said
manufacturing establishment in the said city of Auburn, and
within the said 24th collection district of the said State.”

The court gave judgment for the plaintiffs, and the govern-
ment brought the case here on error.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant Attorney-
General, for the assessor.

The cases of the Insurance Company v. Ritchie, and of Ho'rn-
thall v. The Collector,* conclude this case, irrespective of merx'ts.
Any discussion of these is, therefore, irrelative. The. Pame?
were obviously all resident within and all probably citizens of
the State of New York, and it was perfectly settled by the first
of the cases cited, as it is also affirmed by the second, that
the present state of the statutory law, a Circuit Court of the
United States has no jurisdiction of a suit originally brought
there for an alleged illegal assessment of internal revenue taXes
collected or paid, unless the citizenship of the parties be such as
to give it jurisdiction, and unless, also, this citizenship be averred.

Mr. D. Wright, contra, submitted, .
1st. That it did not appear that the case had not been brougi

* 5 Wallace, 541; and supra, 560.
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originally in a State court and removed into the Cireuit Court,
as required by the statute of July 13th, 1866, to give the Circuit
Court jurisdiction under existing laws.

9d. That it did not appear that the plaintiff and defendant
were not, citizens of different States, as required to confer juris-
dietion upon the Circuit Court.

3d. That if the case was properly cognizable in the Circuit
Court at the time it was commenced, the subsequent repeal of
the provision conferring such jurisdiction would not impair the
right of the plaintiffs to maintain the suit.

Mr. Justice CLIFFORD stated the particulars of the case,
and delivered the opinion of the court.

Damages are sought to be recovered by the plaintiffs of the
defendant, as the assessor of internal revenue taxes for the
twenty-fourth district in the State of New York, because, as
they allege, he illegally assessed against them certain internal
revenue taxes upon certain articles which they manufactured
during the period specified in the declaration.

They brought their suit on the twentieth of July, 1866, and
the declaration contains forty-one counts. Twenty-eight of the
counts relate to certain internal revenue taxes alleged to have
been illegally assessed by the defendant against the plaintiffs
upon certain iron castings of two classes therein described.
0n.e class consisted of castings of iron exceeding ten pounds in
Wel.ght for each casting, and the other class consisted of castings
of iron of ten pounds weight for each casting, or less, as more
fully set forth in the first fourteen counts.

Machines, in a finished condition, for reaping and mowing,
were also manufactured by the plaintiffs during the same period,
and the remaining thirteen counts relate to assessments made
by the delfendant against the plaintiffs upon reaping and mow-
lizgthmaehmes which were in a finished condition; and the charge
t}le di‘;‘e:l(lle last-named assessments were also illegal, and that
e oflthant" as .such assessor, transmitted the lists to the col-

f: district, and that the plaintiffs paid the taxes under
f’rﬁfef?has in the'case of the assessments upon the castings of
B ich were in fact used as component parts of the finished
machines, ;
tioﬁl‘]o: Esvelra-l years prior to the assessment of the taxes in ques-
plaintitfs had been manufacturers of the Kirby Har-
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vester and Mower, at Auburn, within that collection district.
They were the exclusive licensees for the manufacture and sale
of those machines under the several patents granted for that
invention, and the agreed statement shows that they make the
castings used as parts of the machines as well as the machines
in their organized and finished condition, and it is admitted
that the castings which they make cannot be used for any
other purpose than as component parts of their machine, nor
as parts of any different machine made by any other manu-
facturers.

Castings manufactured by the plaintiffs are made from pig-
iron, upon which the internal revenue duties imposed under the
acts of Congress have been fully paid. All of the castings, after
being taken from the moulds, require to be polished, examined,
and tested, to see if they are perfect and fit for the purpose be-
fore they can be used as component parts of a reaper or mower,
and many of them have also to be painted and varnished.

Reapers and mowers, when sold by the plaintiffs, include as
parts thereof all the necessary pieces of castings and of wood-
work to constitute a complete working machine; but they do
not put all of the several parts together until the purchaser is
ready to use the machine in the field, as it is much more con-
venient to transport the several parts in their separate condition
than the embodied machine.

Prior to the year 1865 the plaintiffs had never made any re-
turns to the assessor or assistant assessor of any castings which
they manufactured, nor had they ever been required to make
any such return, either by the assessor, assistant assessor, Or
commissioner; but the commissioner, in March of that ML
directed the defendant, as such assessor, to require of the plain-
tiffs such a return, specifying the number of tons of such _cast-
ings which they had manufactured, of the two classes mentioned
in the declaration, for the six months next preceding the mo‘nth
of March of that year, and also the number of finished mach.mes
which they had manufactured and sold during the same time,
in order that the same might be separately taxed, as f"”m’“'s:
(1.) That the castings of ten pounds weight or less each caﬁfln%‘
might be taxed at the rate of five per cent. ad valorem. _(2') J hlat
the castings exceeding ten pounds in weight each casting migh
be taxed at the rate of three dollars per ton. (8.) That ghe
finished machines sold during that time might be taxed five
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per cent. ad valorem, without any deduction being made for the
castings used as component parts of the machines.

Pursuant to the divections of the commissioner the plaintiffs
made the required return, and paid the taxes to the collector,
under protest, and brought this suit to recover compensation
for the illegal acts of the defendant. Process having been served,
the defendant appeared and pleaded that he was not guilty,
which was duly joined by the plaintiffs, and the parties entered
into stipulation waiving a jury, and consenting that the cause
might be tried by the court without the intervention of a jury.*

Hearing was accordingly had before the court and judgment
wasrendered for the plaintiffs in the sum of nine thousand eight
hundred and five dollars and twelve cents, besides costs and
charges. Whereupon the defendant sued out a writ of error
and removed the cause into this court.

Besides the first assessment, which included the month of
July, 1864, and extended to February, 1865, both inclusive,
there were subsequent assessments for each month following,
up to and including May, 1866, and the agreed statement finds
that the same state of facts apply to every month thereafter
until the passage of the act of the thirteenth of July, 1866,
which transferred reapers and mowers to the free list.}

Where internal revenue taxes are illegally assessed it is well
settled that the injured party, if he complies with the conditions
specified in the act of Congress upon that subject, and pays the
taxes under protest, may maintain an action of assumpsit against
the collector to recover back the amount so paid.f

Collectors in such cases are not required to reimburse them-
s.elves for such liabilities, but the provision is, that all such
_JUdgm.euts against them shall be paid by the commissioner,
1‘101}1d1ng the costs and expenses of the suit. Such a judgment
'dga_mst the collector is in the nature of a recovery against the
United States, and consequently the amount recovered is re-
%S:Ljesd as a proper charge against the revenue collected from
touchT}lEe. G‘l’ant: all that and still the concession does not

question involved in this case, as the suit in the case

before the ¢ : :
e court i1s against the assessor to recover back taxes:-

paid to the collector, which presents a question never adjudi-

2413
. Ph‘slta;. at .Large, 5, + 14 Stat. at Large, 149.
adelphia v. The Collector, 5 Wallace, 731.
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cated in this court. Assessors may, perhaps, be liable for an
illegal assessment in cases where they have no jurisdiction to
make any assessment, but the question whether an assessor is
liable to an action of assumpsit for taxes paid to a collector is
a very different question, and it is quite certain that such a
theory finds no support in any prior decision of this court.*

Actions of the kind may, under some circumstances, undoubt-
edly be maintained against the collector, and it may be that
an assessor, acting in a case where he has no jurisdiction, may
be liable to the injured party for an illegal assessment of in-
ternal revenue taxes, but neither the collector nor the assessor
can be sued in the Circuit Court of the United States by any
party who is a citizen of the same State with such collector or
agsessor. Suits in such cases, that is, where the plaintiff and
defendant are citizens of the same State, may be brought in the
State courts, but such suits cannot be maintained in the Circuit
Courts under existing laws unless the plaintiff and defendant
are citizens of different States. Consequently, where the par-
ties are citizens of the same State, the action must be brought in
the State court, but the defendant, if he sees fit and seasonably
takes the proper steps, may remove the cause into the Circuit
Court for trial.

Cases arising under the revenue laws were declared to be cog-
nizable in the Circuit Courts by the act of the second of March,
1833, unless where it appeared that other provisions for the trial

. of the same had been previously made by law. Laws for t,lile
assessment and collection of internal revenue duties were not 1n
existence at that time, but those provisions were extended by
the fiftieth section of the act of the thirtieth of June, 1864, to
cases arising under the acts of Congress providing for thelcol-
lection of internal revenue duties, and the same section provides
that all persons authorized to assess, receive, or collect such
duties or taxes under those laws shall be entitled to all .exemp'
tions, immunities, benefits, rights, and privileges therein enu-
merated or conferred.t

* Barhyte v. Shepherd et al., 35 New York, 238; Weaver v. Devendoff,
3 Denio, 117; Swift v Poughkeepsie, 87 New York, 511; Dickinson . Bil-
lings, 4 Gray, 42; Railroad ». Charlestown, 8 Allen, 245.

1 13 Stat. at Large, 241,
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Such an action, to recover back internal revenue duties, ille-
gally assessed, and paid under protest, might undoubtedly have
heen maintained in the Circuit Courts while that provision re-
mained in force, although both parties were citizens of the same
State, as the jurisdiction was made to depend upon the subject-
matter, but the first proviso in the sixty-seventh section of the
act of the thirtieth of July, 1866, expressly enacts that the
original act, to wit, the act of the second of March, 1833, shall
not be so construed as to apply to cases “arising under any of
the internal revenue acts, nor to any case in which the validity
or interpretation of those acts shall be in issue.””*

Unquestionably the effect of that proviso was to confine the
original act to the purposes for which it was passed, and to limit
its scope and operation, standing alone and unaffected by the
fiftieth section of the subsequent act, to cases arising under the
acts of Congress providing for the collection of import duties.
But that proviso left the fiftieth section of the act of the thirtieth
of June, 1864, untouched and in full force, and if legislation had
stopped there, persons duly authorized to assess, receive, or col-
lect internal revenue duties would still have been entitled to the
same exemptions, immunities, benefits, rights, and privileges
under the original act as persons employed to assess, receive, or
colleet import duties. Legislation, however, did not stop there,
bug ’the sixty-eighth section of the act of the thirteenth of July,
1866, repealed the fiftieth section of the act of the thirtieth of
June, 1864, altogether, subject to the proviso contained in the
same repealing section, which enacts that any case removed,
fl'gm a State court, into the Circuit Court, under the former regu-
Laftltol?s upon the subject, shall be remanded, unless the justice

e Cl‘I‘CUIt Court shall be of the opinion tbat the same, if
Iéendmg in the State court, might be removed into the Circuit
ourt under the new provision contained in the sixty-seventh

section of that act.
tiosr:chett}?: i‘i‘ziagi of }That‘act 'and the repeal of t'he'ﬁft.iet‘h sec-
iy aris'ml undac ,t‘i‘ e'ClI‘Clllt Courts have no jurisdiction of
Bt 1llega%l as;r de mterr?al revenue laws to recover ba,'ck
b and defengant tﬁl!]fse .and palfl .under [?r(?test, unless the plain-
erein are citizens of different States. Such

* 14 > : :
Stat. at Large, 172; Philadelphia ». The Collector, 5 Wallace, 728;

Insurance Company v, Ritchie, Ib. 541,
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actions must be commenced in the State courts if the partics are
citizens of the same State, but the defendant may, at any time
before the trial, upon petition to the Circuit Court of the district
in which he is served with process, remove the cause, upon due
proceedings therein, into such Circuit Court, and the provision
is that the cause thereafter ghall be heard and determined as a
cause originally commenced in that court.*

Assumpsit for money had and received is the appropriate
remedy to recover back moneys paid under protest for internal
revenue duties illegally assessed; and, if commenced in a State
court, the action may be removed, on petition of the defendant,
into the Circuit Court for the district where the service was
made, and in that state of the case the jurisdiction of the Circuit
Court is clear beyond doubt, irrespective of the citizenship of
the parties, but if the action is originally commenced in the Cir-
cuit Court the cause must be dismissed for the want of jurisdic-
tion, unless it appears that the parties were citizens of different
States. ;

Three propositions are submitted by the plaintiffs as being
severally sufficient to take the case before the court out of the
operation of that rule: (1.) They contend that it does not appear
that the case was not removed from the State court into Fhe
Cireuit Court, as required to give the Circuit Court jurisdicmpn
under existing laws. (2.) That it does not appear that the plain-
tiff and defendant in the case are not citizens of different Swtes‘,
as required to confer jurisdiction upon the Circuit Court. 3.)
That the case was properly cognizable in the Circuit Court at
the time it was commenced, and that the subsequent rept?al of
the f)rovision conferring such jurisdiction does not impair the
right of the plaintiffs to maintain the suit.

Unsupported in fact as the first proposition is, it dogs not seem
to be necesgary to enter into any argument to refute it. Sufﬁ‘fe
it to say, that the record shows that the suit was commenced in
the Circuit Court, and that it was not removed into 'that court
from the State court, which is all that need be said in reply to
the first proposition. 11

When the jurisdiction of the Circuit Court depends upon %
citizenship of the parties it is not enough that 1t does appi:s‘
that they are not citizens of the same State, but the facts nec

* 14 Stat. at Large, 171, g 67.
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sary to give the Circuit Court jurisdiction must be distinetly
alleged. Circuit Courts are courts of special jurisdiction, and
therefore they cannot take jurisdiction of any case, either civil
or criminal, where they are not authorized to do so by an act of
Congress.*

Jurisdiction in such cases was conferred by an act of Congress,
and when that act of Congress was repealed the power to exer-
cise such jurisdiction was withdrawn, and inasmuch as the re-
pealing act contained no saving clause, all pending actions fell,
as the jurisdiction depended entirely upon the act of Congress.f

Applying these principles to the present case it is clear that
the Circuit Court had no jurisdiction of this case. Usually
where a court has no jurisdiction of the case the correct practice
is to dismiss the suit, but a different rule necessarily prevails in
an appellate court in cases where the subordinate court was
without jurisdiction and has improperly given judgment for the
plaintiff. In such a case the judgment in the court below must
be reversed, else the plaintiff would have the benefit of a judg-
ment rendered by a court which had no authority to hear and
determine the matter in controversy.

JUDGMENT REVERSED, and the cause remanded with directions
to dismiss the case
FOoR THE WANT OF JURISDICTION.

Lircurietp v. THE REGISTER AND RECEIVER.

1. The rule established in Gaines v. Thompson (7 Wallace, 847), that the
courts will not interfere by mandamus or injunction with the exercise
by the executive officers of duties requiring judgment or discretion, af-
firmed and applied to registers and receivers of land offices.

2. The fact that a plaintiff asserts himself to be the owner of the tract of
land, which these officers are treating as public lands, does not take the

—

Miligiled:n\;. Sill, 8 Howard, 449; Turner ». The Bank, 4 Dallas, 10;
i 00d, 7 Cranch, 506; Kendall v. United States, 12 Peters, 616.
281 -N;;rls v. Crocker, 13 Howard, 438 ; Yeaton v. United States, 6 Cranch,

i the Rachel, 6 1d. 829; The Irresistible, 7 Wheaton, 551; Maryland

t. Railroad Qom 3
pany, 8 Howard, 534 ; 35 5
Pulmer, LT, 854 Yy ward, ; 1 Kent (11th ed.), 465; Butler v.
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