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Syllabus.

United States v. DBreilling,* to charge the jury upon a sup-
posed or conjectural state of facts, of which no evidence has
been offered. Such an instruction presupposes that there is
some evidence before the jury which they may think suffi-
cient to establish the facts hypothetically assumed in the
charge of the court, and if there is no evidence which they
have a right to consider then the charge does not aid them
in coming to a correct conclusion, but its tendeney is to em-
barrass and mislead, and may induce them to indulge in
conjectures instead of weighing the testimony.

Reference is made to the fact that the word June is writ-
ten over the word August in the date of the note, showing
that the date originally was August, instead of June, as it
now is; but the conclusive answer to that suggestion is, that
the maker of the note testifies that he wrote the word June
as it now is in the date of the note before he negotiated the
note to the plaintiffs, and as he was the agent of the firm in
filling up the note, the defendant, as between him and the
plaintiffs, has no cause of complaint.

JUDGMENT REVERSED, and the cause remanded, with direc-

tions to issue
A NEW VENIRE.

U~ITED STATES ». ADAMS.

1. Where, after an appeal taken to this court from the Court of Claim:s, a
party and his counsel are aware that the finding of the Court of Claims
on a point of fact is erroneous, in time to have it corrected, before the
hearing here, by an application to this court to remit the case to that
court for correction, this court will not, after it has heard the case and
given a decree as if the finding were in all respects correct, stay the man-
date and reform their decree, so that the party alleging the error may
obtain a correction of the record from the Court of Claims, and have
the cause heard again. Y

2. And this is so, although the party and his counsel honestly entertained

" the opinion that the fact, so erroneously found and stated, was n.ot 8
material one in the case; an opinion in which they were not sustained

* 20 Howard, 2562.
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by the opinion of this court as afterwards given. This at least so held,
in a case where the action of the party himself had somewhat precluded
his allegation of the error.

Ox motion to amend a decree of this court affirming a
decree of the Court of Claims, stay, mandate, &e. The case
was thus:

Adams filed, some time since, a petition in the Court of
Claims against the United States, claiming $112,748 for cer-
tain mortar-boats, tug-boats, cabins, pilot-houses, and other
work, furnished by order of General Fremont in the West-
ern Military District, during the summer of 1861. One of
the defences relied on by the United States against it was,
that the government had appointed a board of commissioners
to hear and determine this claim among others; that in De-
cember, 1861, the petitioner had presented it before that
board, who after having heard the same, adjusted his ac-
counts, and awarded a balance due hiwm of $95,655, which
he had been paid by the government, giving a receipt for
the sum in full of all demands. It was not denied by him-
self that he had received this money ; nor by the government
that he had received it only under protest.

The Court of Claims gave a decree in favor of his claim,
and the United States appealed.

(}]j}i rl\ﬂe of tbis court regulating appeals from the Court of

ms prescribes, in respect to the way in which that court
Shall_ prepare and certify its record to this court for review,
thatilt make “a finding of the facts in the case, and the con-
c:luswns of law on the facts on which the court founds its
,]u(lgment or decree; the finding of the facts and the con-
ZLUSTOHS of law.to be stated separately, and certified to this
l'u‘t as part of the record.” In accordance with this rule
;r‘(‘:mci(;:ilte;f' C];i(rlns‘, on the appeal by the‘ United States
B :ez id find and certify as part of the record, the
pcliti(;ngr we@g d;ngng the_m 4 that. in Dec.embe'r, 1%?61, i{ze
mortar.b(fat ented to said commission his claim for said
> s, tug-boats, cabins, &e., in two accounts, setting
orth the same.”

The appeal was elaborately and ably argued at the last
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term by Mr. Hoar, Atlorney- General, and Mr. Dickey, then As-
sistant Allorney-General, for the government—they arguing
that the settlement and receipt of the money upon the basis
of a quantum meruit (which they endeavored to show was the
basis on which Adams had received his money), precluded
the assertion of the claim made in the Court of Claims—and
by Messrs. Carpenter, Carlisle, Corwine, and Wills, contra ; who
contended that the receipt which had been given, was no
bar to the claim.

This court on the appeal reversed the judgment of the
court below, giving an opinicn which can be seen in the re-
port of the case in 7th Wallace.* The main ground of that
opinion was thus presented :

“In the view we have taken of the case, the giving of this
receipt is of no legal importance. The bar to any further legal
demand against the government does not rest upon this acquit-
tance, but upon the voluntary submission of the claims to the
board ; the hearing and final decision thereon; the receipt of
the vouchers containing the sum or amount found due to the
claimant; and the acceptance of that amount under an act of
Coungress providing therefor.”

The court, in that opinion, agreed that the creditors of the
government were not bound to present their claims before
that board, but might withhold them, and, as the Secretary
of War had refused to recognize them, seek relief before
Congress or the Court of Claims.

The counsel of Adams—now filing his affidavit to the
effect that the finding of fact sent up by the Court of Claims,
as part of the case, was not true, but was erroneous ; that the
petitioner did not present his claim before that board, but, on
the contrary, that the accounts were referred to it by G«@?‘féml
Meigs, at the head of the bureau, before whom this class of ac-
counts had to be presented for adjustment ; that it was hea.rd
ex parte; and that the materiality of this fact had begu dis-
covered since the delivery of the opiniou, above mentioned,

* Page 463.
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of this court reversing the judgment of the Court of Claims—
moved to amend the decree of this court, reversing the de-
eree of the Court of Claims; and to stay the maundate, in
order to enable Adams to obtain a correction of the record
from that court, and that the cause might be again heard.

The ground of this motion was, of course, that the record
from the Court of Claims was erroneous in a material fact
stated in it, and upon which it was supposed that this court
mainly placed its judgment of reversal.

It appeared from the atlidavit of the appellee, in support
of the motion, that this error in the record was observed by
him, and known to his counsel, at the argument on the ap-
peal; but that no steps were taken to have it corrected, their
belief having been that the action of the board of commis-
sioners could have no binding effect upon the rights of the
claimant.

Such substantially, as the court regarded it, was the case
as now before it.

But there were certain other facts in the matter which it
'fhonght fit also to refer to. They were these: Accompany-
ing the petition and affidavit of Adams, was the original
record of the evidence before the Court of Claims. The
Secretary of War, in October, 1861, as it showed, suspended
the.parymeut of the present claims, among many others origi-
nating in the then Western Military District, upon charges
of fl“d}ld alleged against them, and appointed a board of
commissioners to hear and pass upon the same before pay-
njent. After the appointment of this board, and when
General Meigs was pressed to pay this claim, with others,
he constantly advised the claimants that the claims must be
heard and adjusted before the board, and, uuntil then, they
onﬂd not be recognized or paid; and, on the 4th January,
1862, thé papers upon which the claims of Adams were
fou‘nded were, by direction of the General himself, placed
before the board, with a request to hear and determine the
amount justly due.
ap';ekll;fesztue}f)(; t:aken‘ by Qene1~al M«_aigs, was well known lo the

€, was present in St. Louis at the time, where the board
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sat. It was true that there was no proof in the record to
show that %e presented his claims before the board, or that
ke procured any witnesses to appear before them in the course
of their investigations. Four witnesses were examined on
the part of the government on the subject of the reasonable-
ness of the prices charged for the mortar-boats, gun-boats,
and other work. They proved, if not mistaken, a consid-
erable overcharge in the work and materials. No witnesses
were produced on the part of the appellee, nor were those
on the part of the government cross-examined; but, on the
13th of January, 1862,* he addressed a letter to the board,
dated at St. Louis, expressing a desire to submil lo them some
Jacts in relation to the construction of the mortar-boats, which
constituted the principal item in his accounts. TIn that letter he
states the history of his communications with the Navy De-
partment and with General Meigs on the subject of his plans
for the construction of the mortar-boats, and of the adoption
of the same by General Fremont, and of the contract 1"(?1’
building the same, and closes it by saying that « when this
coutract was made, I supposed I would have to pay much
higher for materials aud labor than I have, and, therefore,
the job has been more profitable in figures than I expected.
To do this work I had to contract debts to workmen and all
classes who have furnished me materials; and claim, as I
have in no respect been remiss on my part, the government
should deal promptly and liberally with me.”

As mentioned in the earlier part of the reporter’s state-
ment, the board of commissioners adjusted Adams’s accou.nts
and allowed a balance due to him of $95,655, for \"ll}Ch
he accepted a voucher and gave a receipt in full; acceptm%
payment of the same under a resolution of Coug‘ress, passec
soon afterwards, for the payment of claims audited and al-
lowed by this board of commissioners. ;

Messrs. Wills and B. R. Curtis, in support of the motion.
The Attorney-General, Mr. Hoar, contra.

* The date as given in the record was 1861, but this manifestly was an
error.
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Mr. Justice NELSON delivered the opinion of the court.

The court is of opinion that a case has not been presented
by the appellee, which would justify it in the exercise of its
equitable powers to grant this relief.

The second rule of this court on appeals from the Court
of Claims, in respect to making up the record, is as follows:
“A finding of the facts in the case by the said Court of
Claims, and the conclusions of law on the facts on which
the court tounds its judgment or decree. The finding of
the facts and the conclusions of law to be stated separately,
and certified to this court as part of the record.”

The remedy, in case the Court of Claims falls into a mis-
take as to the finding of the fucts, is familiar. It is by an
application to this court to remit the case back for correc-
tion, if it be shown, satisfuctorily, that a mistake has been
committed.

In the case before us, it is admitted that the mistake was
known to the party and his counsel in season to have had it
corrected before hearing; but, relylng on its immateriality,
no step was taken to have the correction made. We do
not doubt but that this opinion was honestly entertained,
and .thut this motion is made in good faith; but it is im-
possible not to see that, if granted, the precedent might
16?6 to great abuse and delay in the hearing of these cases.
W ¢ sh.ould allow either party to lie by till the cause was
3?;1?(?:],122? th‘e O}pinio'n deliver'ed, and the.n to app_ly for
N nntesix?,l'asvt 16 exIgEncy .of the case might require, or

ateriality of the fact might appear from the ground
SR which the decision was placed. On an appeal, the
ﬁa}‘_ﬂes are entitled to have all the facts proved in the case
tbeu(:;l;]e tal:il c;fl:tdb?low, in the judgmen.t of the court, truly
s t(’) e d:ues m' tthe record, that either deemed matf:-
A conr‘ecion, .md', as we have seel, Fhe 1‘en'1edy.1s

L any m]s.takes committed, if applied %or
ipng L ‘t;uumg in thlS‘ court. The court are not will-
o ca.fe i:l}]elz:ﬁ(,ianddperm.lt the mmedy to be applied after
e worlan dec1de.d,‘ as we fear that su.ch & pre-

< greater injustice and hardship, 1n its
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general use and application, than that which may exist in
any particular case.

There is another view also, arising out of the facts upon
which this motion is founded, which should be stated. Al-
though it is true that the appellee did not present his claims
before the board, as stated in the finding in the record on
appeal, it canuot, in view of the facts which appear in the
original record of the evidence before the Court of Claims,*
well be denied but that he made himself a party to their
proceedings, and took the benefit of the adjustment of his
accounts by them, which brings the case within the principle

decided in 7th Wallace.
MoTION DENIED.

HorxtEALL v. THE COLLECTOR.

1. The jurisdiction of suits between citizens of the same State, in internal
revenue cases, conferred by the act of March 2d, 1833, ¢ further to pro-
vide for the collection of duties.on imports” (4 Stat. at Large, 632), and
the act of June 30th, 1864, ¢ to provide internal revenue,” &c. (13 Id.
241), was taken away by the act of July 13th, 1866, ¢ to reduce internal
taxation, and to amend an act to provide internal revenue,” &c. (14 Id.
172). Insurance Company v. Ritchie (5 Wallace, 541), affirmed.

2. Where such citizenship as is necessary to give jurisdiction to the Federal
courts is not averred, the suit cannot be maintained.

8. Where the Circuit Court dismisses a bill for want of jurisdiction appa-
rent on its face, the general rule is not to allow costs.

AppEAL from the Circuit Court for the Southern District
of Mississippi; the case being thus:

The Judiciary Act of 1789 limits the jurisdiction of tbe
Federal courts, so far as determined by citizenship, to “sulfs
between u citizen of the State in which the suit is brought
and a citizen of another State.”

An act of 1838,1 “to provide further for the collection of

* Given, supra, p. 557, in the latter part of the reporter’s statement, .begm-
ning with the sentence, ¢ Accompanying the petition,” and ending with the
words (foot of p. 558), ““allowed by this board of commissioners,”’—REP.

T 4 Stat. at Large, 632.
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