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sacked.” The shipper directed it to be carried upon deck. 
A part of it was originally placed in the hold. Upon dis-
covering this, Biessel caused it to be removed to the deck, 
and directed that no more should be put in the hold. Dur-
ing the voyage, Bush, the mate, says it became necessary for 
the boat to “ double trip it,” in order to pass a bar. A part 
of the cargo was landed below the bar and a part above it. 
This flour was landed above. All the passengers, some fifty 
in number, assisted in unloading and reloading. Some of 
them in reloading put a part of the flour in the hold without 
the knowledge of the captain or mate. The mate subse-
quently saw it there, but allowed it to remain, and did not 
advise the captain. The captain knew nothing of it until 
the vessel reached Fort Benton. That part of the flour was 
then found to be soured. Mepham says the loss to the ap-
pellants was $10 a sack upon a hundred sacks, amounting to 
$1000. It was the duty of the mate to see to the loading. 
According to the testimony, the captain was not blamable. 
There was other flour in the hold during the entire voyage, 
which arrived at Fort Benton uninjured. There is some 
reason to believe that the spoiling of the flour in question 
arose from inherent causes, and not from its being kept 
under the deck.

There is nothing in the record which would warrant us in 
holding Biessel responsible.

The decree of the Circuit Court is
Affi rme d .

Ban k  of  Wash ing ton  v . Noc k .

a?reen?en*’ tna^e by a contractor about to furnish certain manufac- 
Ure articles to the government that advances to be made by a bank 

enable him to fulfil his contract shall be a lien on the drafts to be 
rawn by him on the government for the proceeds of the articles manu- 

d c ured, does not give a lien on a judgment against the government for 
f°r v^°’a^on the contract; certain drafts having been drawn,

n eir proceeds received by the bank.
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2. A subsequent agreement that the debt due to the bank for such advances,
and also for any future ones to be made for the purpose of suing the 
government for non-fulfilment of its contract, shall be paid out of any 
receipts from the government, gives no right where a suit, though 
prosecuted, has resulted in an adverse judgment, even though a second 
suit have resulted successfully; this latter suit having been prosecuted 
under a new and special resolution of Congress, and by the aid of ad-
vances received from other parties; the bank, on the adverse judgment 
in the first suit, having refused to advance anything to prosecute the 
second.

3. A paper “ renewing and reviving ” the debt now, at the date of the paper,
barred by the statute of limitations, for the balance of all the advances 
made in such a matter, whether to fulfil the contract or to prosecute the 
claim, does nothing more than keep alive the personal obligation. It 
gives no lien.

Note .—In this case the contractor, soon after the original agreement to 
advance, and when only a part of the advances were made, assigned a 
patent-right (for the delivery of products under which to the government 
his contract with the government was made) to the bank, with power to 
sell it if the advances were not paid when due. And the present case 
was a proceeding in equity to enforce a lien on a judgment which the 
contractor had obtained against the government for its breach of con-
tract with him, the bank having kept the patent-right twenty-seven 
years, and not offering by its bill to return it.

Error  to the Supreme Court of the District of Columbia; 
where the case was thus:

The trustees of the Bank of Washington filed in May, 
1867, a bill against Nock, complaining that in 1840, he hav-
ing received a patent for a mail lock, made a contract with 
the Postmaster-General to furnish the government from time 
to time with the sort of patented lock, at a price stipulated, 
for the use of the government; that Nock, not having means 
at his command to manufacture the locks, agreed with the 
bank; if they would advance money for him, on his drafts on 
the Postmaster, or otherwise on the proceeds to arise from his 
said contract, to enable him to fulfil the same, that he would 
give them a specific lien on, and empower and authorize 
them to take out of said drafts, when paid, or proceeds, whenever 
realized, sufficient to repay to them the advances made, or 
to be made. The bill averred that under this arrangement I 
they7 did make advances, and that Nock was so enabled to I
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fulfil his contract; but that for some reason but a small 
amount of the said proceeds were ever realized by Nock 
until lately; that he still owed the bank $8078.82.

That some time after the principal part of the-advances 
were made, Nock executed an agreement, on the 2d of De-
cember, 1852, with the bank, to make to him further advances 
to prosecute his claim for payment; and that they did make 
such further advances; Nock agreeing that “the debt due 
by him to the bank for former advances, as well as the fur-
ther advances then and thereafter to be made, for the pur-
pose of prosecuting his said claim, should be first paid out of 
any receipts realized by him from the government.”

That Nock, on the 6th of January, 1865, by written obli-
gation, which was in these words, and signed by him: “ I 
hereby renew and revive my indebtedness and obligations to 
the Bank of Washington, arising out of certain advances 
made to me for drafts on the Postmaster-General of the 
United States in 1840, and all the accruing interest there-
upon, as 'well as for any other advances which have been 
made to me, or which may be made to me, on any account 
whatever, by the said Bank of Washington,” did acknowl-
edge all his said debt for the advances, and all the interest 
accruing thereon, and formally renewed his obligation to 
pay the same.

That after a long prosecution of his said claim, Nock had 
recently been awarded by the Court of Claims the sum of 
$27,000, in satisfaction of the contract to furnish locks, and 
t e same was now about to be paid, but that Nock, refusing 
to pay the bank its advances, or to recognize the specific lien 
w ich it had on the fund, or the validity of his-contracts, 
especially that of the 2d December, 1852, was about to and 
^as seeking to receive the money, and to appropriate it to 

18 own exclusive use, in contravention of equity.
8W 6 answer aud proofs, which, independently of the an- 
with’tl^61^ 8h°wed the patent-right, and the contract 
cut’ e Postnmster, as alleged; that for the purpose of exe- 
di'aw^ t 6 coutract ^ock had got the advances; that he had 

r several drafts on the Postmaster-General, in reduction
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of them; that the drafts were all paid, and that the balance 
asserted remained unpaid. They showed, also, that about 
four months after the first sum of money advanced by the 
bank, Nock having now received about $3000 of advances, 
by an instrument dated June 6th, 1840, reciting the advances 
to that date, and reciting also his desire to secure, “ by an 
assignment of the patent, in manner hereinafter expressed,” 
payment not only of those advances but of all such further 
sums as might be thereafter advanced, transferred the patent 
to the bank, upon trust, in case of his failure to pay the bank 
the money advanced or to be advanced, as it became due, to 
sell the patent after sixty days’ notice by advertisement, and 
reimburse itself.

The answer, which was not disproved on these points, 
further set forth that the government having annulled its 
contract with the respondent, he, for the purpose of pro-
curing the means necessary to sue it in the Court of Claims, 
entered into the agreement of 1852; but that that prosecu-
tion resulted, A.D. 1864, in a judgment adverse to his claim. 
That desiring to begin a new suit against the government, 
and to get from the bank money to carry it on, he signed 
the paper of 1865; but that the bank had never advanced 
under that agreement but $100 (which the respondent pro-
fessed himself ready to pay back), declaring that they had 
no confidence in his claim, and would never advance another 
cent; that the bank thus refusing to advance money to pros-
ecute the case anew, it then became necessary for the re-
spondent to make other arrangements to get money, and 
that by aid of these new arrangements with other persons, 
he procured an act of Congress referring his claim again to 
the Court of Claims, in which court, without any assistance 
from the bank, he prosecuted his claim anew, and after 
having laid out over $11,000 in doing so, got the award of 
$27,000, upon which the bank sought to fix a lien.

The answer expressly denied that the drafts which . oc 
drew were to be “any lien on the contract, though it ad 
mitted that they were founded on it, and made to enable t e 
bank to receive pay for such locks as should be delivered,
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and the testimony of the officer of the bank with whom 
Nock made his original arrangement said: “We made dif-
ferent advances at different times on drafts. The under-
standing was, that as soon as the locks were delivered we 
were to draw the money.” The bank prayed an injunction 
against Nock’s drawing the amount of the judgment from 
the treasury until it was first paid its advances.

The Supreme Court of the district at special term granted 
the injunction and directed an account; but at general term 
dismissed the bill, when the bank brought the case by appeal 
here.

Messrs. Edward Swan and W. D. Davidge^for the bank:
It is submitted that the lien of the bank upon the fund is 

too plain for controversy. Without adverting to the effect 
of the drafts and the assignment of the patent, the lien is 
expressly declared and established by the agreements of 
December 2d, 1852, and January 6th, 1865.

The lien being established, the jurisdiction of equity to 
enforce payment attached.*

Mr. Morris, contra:
The only lien really set up in the bill itself, notwithstand- 

lng its loose language—“ or otherwise on the proceeds to 
arise from said contract”—is a lien on the drafts or their pro-
ceeds. The testimony of the officer of the bank who made 
t e original arrangement, shows that this was the only lien 
t ought of. All the drafts given were paid. The whole 
case, therefore, falls.

^n<^ePeudently of this, the alleged contract was made in 
• Within four months of the first sum given, and

V a ^1G money was yet advanced, Nock as- 
j t)atent. That the patent had value is proved by 

e judgment in the Court of Claims for $27,000. It had 
a ue when assigned. This bill was filed in 1867. The 

c n as never offered to reassign. Nock could not, now, 
_ mpe a i eassignment. Had the bank sold, it could have

Wylie v. Coxe, 15 Howard, 415.
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retained the proceeds. This long retention of the patent—a 
retention for twenty-seven years—amounts to an appro-
priation of it for the advances. At all events, the bank 
should show that the security was exhausted. If it has held 
on to it till it has lost all value, it has no case for equity.

The agreement of 1852 don’t keep alive a debt not sued 
for till 1867. And as an agreement to create one by its own 
force, the sufficient answer is, that the prosecution which it 
was meant to assert ended in an adverse judgment.

As to the paper of 1865, the whole consideration for it 
fails, the bank not having advanced money for the second 
suit, it being impossible to suppose that $100, which was all 
that was advanced under it, was what was meant to be ad-
vanced to prosecute a claim whose prosecution cost $11,000. 
Under pretence of an advance, its real purpose was to get 
an acknowledgment of a debt no longer capable of being 
enforced. And to use it for any purpose, would be to use it 
fraudulently. The lien, if the bank ever had any, was lost 
by the abandonment and refusal on their part to prosecute, 
or to permit means for the prosecution of the claim. And 
when thereon, upon his own resources—the bank having 
declared themselves unwilling to further prosecute, or to 
provide means for prosecution—Nock was left to proceed in 
his own way, they virtually accepted the then condition of 
the case, with an adverse judgment ; and when thereafter 
Nock, with such assistance as was within his power, pros-
ecuted the matter, he prosecuted it for his own benefit, and 
not for the benefit of the bank.

Mr. Justice CLIFFORD delivered the opinion of the court.
Advances were made by the complainants, as they allege, 

to enable the respondent.to fulfil a certain contract which 
he had previously made with the Postmaster-General to fui- 
nish to that department a certain number of mail locks an 
keys for the postal service of the United States.

Prior to the date of the contract, to wit, on the sixteenth 
of July, 1839, the respondent had obtained letters patent or 
the lock to be furnished, as a new and useful improvement,
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with the exclusive right to make, use, and vend the same, 
for the term of fourteen years, and on the first day of August 
following he received orders from the head of that depart-
ment for two hundred locks and six hundred keys, to be 
constructed in accordance with his patent.

Before the respondent had filled that order, to wit, on the 
eighteenth of November of the same year, he received an-
other communication from the Postmaster-General, inform-
ing him that he was authorized to make mail locks and keys 
for the Post-Office Department, of certain specified descrip-
tions, and at certain specified prices, and that orders would 
be given for the quantities required from time to time, as 
they were wanted, payment to be made on the delivery of 
the articles, as ordered for the use of the government.

Wanting more means than he had at command, to enable 
him to perform his contract, the respondent applied to the 
bank for a loan, and the complainants allege that he agreed, 
in consideration that they would advance money for him on 
his drafts on the Postmaster-General, to give the bank a 
specific lien on the drafts and their proceeds, whenever the 
same should be realized, to secure and reimburse the cor-
poration for the full amount of the advances so made or to 
be made, with interest until the principal should be repaid. 
Cash advances to the respondent were accordingly made by 
the bank, under and by virtue of that agreement, and the 
complainants allege that the advances so made enabled the 
respondent to fulfil his contract, and to supply the locks and 

eys for the postal service, as ordered by the department.
Drafts were drawn on the Postmaster-General for the 

contract price of the locks delivered; but the complainants 
a ege that, for some reason unknown to them, they never 
received more than two hundred dollars of the proceeds, 
ao that there still remains due and owing to them for the 
a vances made by them, including interest, the sum of eight 

ousand and seventy-eight dollars and eighty-two cents;
ou the second of December, 1852, the respondent en- 

le into a written agreement with the corporation, that if 
ey would make him further advances to enable him to
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prosecute his claim against the government, the debt due 
by him to the bank, for the former advances, as well as the 
further advances to be made, should be first paid out of any 
sums he might realize for his claim for the breach of the 
contract, and that the whole amount of the debt due to the 
bank should be paid without any discount if the amount he 
realized of his claim exceeded by thirty-three and one-third 
per cent, the amount of his debt to the bank.

They also allege that the respondent, on the eighth of 
January, 1865, by a written instrument of that date, under 
his hand and seal, acknowledged all the advances so made 
to him, and renewed and revived his said indebtedness and 
obligations to the bank for the said advances.

Moneys were subsequently advanced by the bank for the 
respondent to the amount of one hundred dollars, and they 
allege that the Court of Claims awarded in his favor the sum 
of twenty-seven thousand dollars, in full satisfaction for the 
damages claimed by the respondent for the acts of the de-
partment in annulling his contract to furnish such locks aud 
keys for the postal service, and that he neglects and refuses 
to pay his indebtedness to the bank, or to recognize their 
specific lien on that fund, but that he is seeking to appro-
priate the same to his own exclusive use, which, as they 
allege, is contrary to equity and in fraud of their legal rights. 
Wherefore they pray that the advances they made to the 
respondent may be decreed to be a specific lien on the 
amount recovered in that judgment, and they7 also pray for 
an account and for an injunction to restrain the respondent 
from receiving this amount from the treasury of the United 
States.

Process having been issued and served, the respondent 
appeared and admitted that he was the original and first in-
ventor of the lock in question; that he received letters patent 
for the same as a new and useful improvement, and that he 
made a contract with the Postmaster-General to furnish the 
same to that department for the postal service of the Unite 
States; that he received an order under that contract for one 
thousand and forty locks and seven hundred and fifty keys;
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that he subsequently filled the order, and that the proceeds 
thereof, except the sum of one hundred and fifty dollars, 
together with the proceeds of other parcels of the same 
patented lock and key, to the amount of fifteen hundred and 
ninety-three dollars and thirty-five cents, were paid to the 
bank; that all locks and keys manufactured and delivered 
under the contract were paid for by the department, except 
twelve hundred, which the Postmaster-General refused to 
accept, and which the respondent delivered to the bank, in 
whose possession they have ever since remained, unavailable 
to the respondent.

Fearful that the proceeds of the drafts would not be suffi-
cient to satisfy the claim for the advances, the officers of the 
bank demanded further security, and the respondent alleges 
that thereupon he assigned to the corporation his whole in-
terest in the letters patent for the lock in question, and that 

. the bank continued to hold the same until the letters patent 
expired. He admits that he executed the drafts and that 
they were drawn to enable the bank to receive the pro-
ceeds of the locks and keys as manufactured and delivered 
to the department, but he expressly denies that there was 
any understanding or agreement that the drafts were to be 
a lien on the contract, as alleged in the argument of the ap-
pellants.

Separate defences are also presented to the subsequent . 
agreements set up by the appellants, and in respect to that 
of the second of December, 1852, he alleges that the ad-
vances were made to pay for the services of an agent to 
procure an extension of the patent and to prosecute his claim 
against the government for the annulment of his contract; 
that they were not made a lien on the contract, as supposed 

y the appellants, and that the application for the extension 
b t e patent was refused, and that the suit in the Court of 

aims to recover damages for a breach of the contract re-
su ted in an adverse judgment.

Apart from that defence he also alleges that the bank eni- 
P oyed the same agent and agreed to give him one-third of 

a ever sum they might receive towards their claim, in
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case the agent was successful in procuring the extension of 
the patent, or the allowance of the claim.

In his answer the respondent also admits the execution of 
the agreement of the sixth of January, 1865, but he alleges 
that he never received under it more than one hundred dol-
lars, and that when he needed funds to enable him to prose-
cute his claim to a successful result, the appellants refused 
to make him any advances, and informed him that they had 
no confidence in his claim, and that they would not advance 
him a dollar for that purpose.

By the order of the court the cause was referred to an 
auditor, and he reported that the several advances made to 
the respondent amounted to eight thousand seven hundred 
dollars and thirty-three cents, and the court, at a special 
term, on the fifth of August, 1867, entered a decree in favor 
of the complainants for that amount. But the respondent 
appealed to the full court in general term, where the decree 
was reversed and a decree entered dismissing the bill of com-
plaint. Whereupon the complainants appealed to this court, 
and still insist that their claim is a lien upon the judgment 
recovered by the respondent against the United States in 
the Court of Claims.

Liens existed at common law, and they usually arise by 
statute or by contract, or by the usages of trade or com-
merce.*  Such a contract, if alleged, must be proved, and 
when proved the rights of the parties depend upon the terms 
of the contract.!

The complainants contend that their claim is a lien upon 
the judgment recovered by the respondent, but he denies 
that proposition and insists that he never entered into any 
such contract. Before examining that question, however, 
in its general aspect, it becomes necessary7 to inquire and de-
termine whether by the terms of the original arrangement 
it was agreed and understood between the parties that the

* Addison on Contracts, 1174; 3 Parsons on Contracts, 238.
f Eandel v. Brown, 2 Howard, 406; Allen v. Ogden, 1 Washington’s 

Circuit Court, 174.
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advances made by the bank to the respondent were to be a 
lien upon the contract made by the respondent to manufac-
ture the locks and keys and deliver the same to the Post-
master-General, or whether those advances were only to be 
a lien on the drafts to be drawn by the respondent for the 
proceeds of the locks and keys so manufactured and deliv-
ered, after the proceeds became due and payable.

Evidently the views of the complainants cannot be sus-
tained by virtue of the original arrangement, unless they 
had a lien upon the contract between the government and 
the respondent, as the drafts drawn for the proceeds have all 
been paid and adjusted to the satisfaction of all concerned. 
Suffice it to say on this point that the complainants do not 
allege in the bill of complaint that they had any lien upon 
the contract; and if they had done so the allegation would 
not be of any avail, as the answer expressly denies the exist-
ence of any such lien, and there is nothing in the proofs to 
sustain any such theory.

What they do allege is, that they had a specific lien upon 
the drafts drawn for the proceeds of the locks and keys 
manufactured and delivered, but it is not alleged that there 
were any such drafts outstanding and unpaid by the govern-
ment, which were included in the judgment recovered by the 
respondent. On the contrary, it is alleged in the answer, 
and not denied by the complainants, that all the drafts drawn 
for locks and keys manufactured and delivered to the de-
partment were paid in full by the government.

Twelve hundred locks were manufactured, which were 
refused by the Postmaster-General, but the averment of the 
answer is, that they were delivered to the bank, and it does 
not appear that any draft or drafts for the contract price of 
those articles were ever drawn, presented, or refused. Such 
a vances were made by the bank at different times, and one 
of the appellants testifies that the understanding was that 
they were to draw the money as soon as the locks were de- 
ivered, and that the orders were given to enable them to 
traw the money due for locks and keys furnished to the de-
partment; and the respondent testifies that the whole amount
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due for the locks furnished was paid by the government either 
to him or to the bank.

Much of the respondent’^ indebtedness to the bank was 
contracted prior to the sixth of June, 1840, and on that day 
he assigned his whole interest in the letters patent to the 
bank, or to one of the appellants for the benefit of the bank, 
as security for such advances, with authority, in case he 

.should fail to pay the same when the advances became due, 
to sell and dispose of the patent at public or private sale, 
first giving sixty days’ public notice of such sale, as provided 
in the instrument of assignment.

Dissatisfied with the arrangement the department refused 
to give further orders for the locks and keys, and on the 
sixth of December, 1841,, the department annulled the con-
tract, and entered into a new contract with another party to 
supply the locks and keys for the postal service of the United 
States.

All the drafts drawn by the respondent for the proceeds of 
locks and keys furnished to the department had been paid, 
and he had no claim upon the United States except for the 
breach of the contract.

Suppose all these suggestions are correct, still the com-
plainants refer to the agreement of the second of December, 
1852, and insist that they are entitled to a decree by virtue 
of that instrument. Undoubtedly7 the effect of that instru-
ment was to renew and revive the original promise of the 
respondent to pay to the bank any balance which he owed 
the corporation for those prior advances, but it did not have 
the effect to renew or revive any prior lien on the con-
tract between the respondent and the government, because 
no such prior lien ever had any existence. It removed the 
bar of the statute of limitations, but its effect in all othei 
respects was only prospective.

Briefly stated, the terms of the instrument are, that the 
bank shall advance such sums of money as they may think 
proper for the necessary costs and expenses in prosecuting 
the claim of the respondent against the government, an 
that he, the respondent, agrees, in consideration thereof, t at
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their debt against him, together with the sums so advanced, 
shall first be paid out of any receipts realized from the gov-
ernment. Certain advances were accordingly made for that 
purpose, an agent was employed, a suit was instituted in the 
Court of Claims, but nothing was recovered, and the result 
was an adverse judgment against the claimant. Both the 
bank and the claimant abandoned the prosecution of the 
claim, and nothing further was done in that behalf for the 
period of twelve years. Nothing in fact was ever done by 
the bank or the respondent under that agreement after the 
suit was determined in favor of the United States.

Conditioned, as the instrument was, that the debts of the 
bank were to be paid out of the receipts which they might 
collect from the government, our conclusion is, that the 
supposed lien never attached to the claim of the respondent, 
as nothing was ever collected. Beyond doubt he owes the 
debt, as he received the advances, but the question is whether 
the bank acquired any lien by virtue of that instrument, and 
our conclusion is that no lien was created by it, because 
nothing was collected from the government.

Years elapsed before the respondent made any furthei’ 
attempt to obtain damages for the refusal of the Postmaster- 
General to fulfil the contract. Some new powers had been 
conferred upon the Court of Claims, and the respondent 
employed a new agent, who succeeded in procuring the 
passage of a resolution by Congress, referring the matter 
again to the Court of Claims for their adjudication. En-
couraged by this resolution he instituted a new suit in the 
Court of Claims, and on the sixth of January, 1865, he gave 
the bank another written agreement renewing and reviving 
his indebtedness and obligations arising out of certain ad-
vances made to him for drafts on the Postmaster-General, 
an<* for all accruing interest, as well as for any other ad-
vances which have been or may be made by the said bank.

Deference is made by the plaintiffs to this instrument as 
8 owing a lien on the judgment in question in behalf of the 
complainants, but it is quite clear that the language of the 
mstrument will not admit of any such construction. Un-

25vol . IX.
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questionably it is a new promise, but it contains no language 
whatever to support the theory that the parties intended 
that it should have the effect to create a lien in favor of the 
bank upon the claim of the respondent against the United 
States.

Special reference is made in the instrument to the ad-
vances made for the drafts drawn on the Postmaster-General, 
not as creating or recognizing any lien on the original con-
tract, but as descriptive of the indebtedness and obligations 
which it was the purpose of the respondent to renew and 
revive.

Two indorsements were made on the instrument, to wit, 
one for sixty dollars and the other for forty dollars, and it 
is true that those indorsements contain the recital that those 
sums were advanced in aid of the claim of the respondent, 
and that the appellants, as trustees of the bank, have an in-
terest in the claim, but it is not there stated, even if the in-
dorsements are competent evidence, what their interest is, 
nor that they have any other or greater interest than other 
creditors. They do not pretend that they advanced more 
than those two sums under the last agreement, and they ad-
mit that the respondent several times applied to them for 
money, and that they refused to supply his wants, which 
fully supports the allegations of the answer.

His-theory is that they agreed to advance what was neces-
sary to pay the expenses in the new prosecution of the claim, 
but the complainants deny that proposition, and insist that 
they let him have all they agreed to furnish, and if that alle-
gation is true it affords strong ground to conclude that the 
instrument under consideration never was intended to create 
any such obligations as is supposed by the appellants. But 
if it will admit of such a construction then it is clear that 
the complainants cannot recover, as they never fulfilled the 
contract. They never advanced but one hundred dollars, 
and it is past belief that either party ever supposed that the 
expenses of prosecuting the claim to a successful result won 
not exceed that sum.

Decr ee  affi rmed .
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