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such property, are those, and those only, whose property 
the President has caused to be seized. Such we think is 
the meaning of the clause barring suits.

This is all that need be said of the case. It is enough to 
show that, in our opinion, none of the errors assigned have 
any real existence. We do not care to speculate upon the 
anomalies presented by the forfeiture of lands of which the 
offender was seized in fee, during his life and no longer, 
without any corruption of his heritable blood ; or to inquire 
how, in such a case, descent can be east upon his heir, not-
withstanding he had no seizin at his death. Such specula-
tions may be curious, but they are not practical, and they 
can give no aid in ascertaining the meaning of the statute.

Judgment  aff irm ed .

Nat ion al  Bank  v . Commonw eal th .

2*  TlT States to tax the shares of the National banks reaffirmed,
e statute of Kentucky (set forth in the statement of the ease), taxing 
ank stock, levies a tax on the shares of the stockholders, as distin-

3 Th'‘1S^e<^ ^r°m th0 caP^a^ the bank invested in Federal securities.
is is true, although the tax is collected of the bank instead of the indi-

vidual stockholders.
he doctrine which exempts the instrumentalities of the Federal gov-
ernment from the influence of State legislation, is not founded on any 
xpress provision of the Constitution, but in the implied necessity for 

5 It 6 U}>e SUCh *ns^rumen^s by tbe Federal government.
not’ ere/°re’ bmited by the principle that State legislation, which does 

mpair the usefulness or capability of such instruments to serve that 
6. A StT?6111’ nOt within the rule of prohibition.

fulf i* re<1Uiring ^ati°naI banks to pay the tax which is right- 
y ai on the shares of its stock is valid under this limitation of the 

doctrine.
whink * error a State court no question will be considered here 

was not called to the attention of the State court.

being^this^ ^0Ur* -^PPeals of Kentucky; the case
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The act of Congress establishing the National banks,*  
enacts:

“ Section 40. That the president and cashier of every such as-
sociation shall cause to be kept a correct list of the names and 
residences of all the shareholders in the association, and the 
number of shares held by each, and such list shall be open to 
the inspection of the officers authorized to collect taxes under 
State authority.

“ Section 41. Provided, that nothing in this act shall be con-
strued to prevent all the shares in any of the said associations 
held by any person, from being included in the valuation of the 
personalty of such person, in the assessment of taxes imposed 
by or under State authority, at the place where such bank is 
located, and not elsewhereJ but not at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens of such State. Provided further, that the tax so imposed, 
under’ the laws of any State, upon the shares of any of the asso-
ciations authorized by this act, shall not exceed the rate imposed 
upon the shares of any of the banks organized under authority 
of the State where such association is located.”

Under the act of Congress which makes these provisions, 
the First National Bank of Louisville was established.

A statute of Kentucky,f relating to revenue and taxation, 
lays a tax as follows:

“ On bank stock, or stock in any moneyed corporation of 
loan or discount, fifty cents on each share thereof equal to one 
hundred dollars, or on each one hundred dollars of stock therein 
owned by individuals, corporations, or societies.”

And the same statute goes on to enact:
“The cashier of a bank, whose stock is taxed, shall, on the 

first day in July of each year, pay into the treasury the amount 
of tax due. If such tax be not paid, the cashier and his sureties 
shall be liable for the same, and twenty per cent, upon the

*13 Stat, at Large, 111.
f Revised Statutes of Kentucky, vol. ii, pp. 239, 266.
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amount; and the said bank or corporation shall thereby forfeit 
the privileges of its charter.”

Acting in professed pursuance of the State statute, the 
Commonwealth of Kentucky demanded payment from, the 
said bank of $4000, with interest, the sum which a tax of 
fifty cents per share on the shares of the bank gave. Pay-
ment being declined the State sued.

The suit was brought in one of the State courts, and ac-
cording to the practice of the courts of Kentucky by a peti-
tion, setting forth the amount of the tax and claiming a 
judgment for the same. The answer by the same mode of 
practice, set up four distinct defences to the action. These 
were:

1. That the bank was not organized under the law of the 
State, but under the bank act of the United States, and wras, 
therefore, not subject to State taxation.

2. That it had been selected and wTas acting as a depositary 
and financial agent of the government of the United States, 
an , therefore, was not liable to any tax whatever, either on 
the bank, its capital, or its shares.

• That its entire capital was invested in securities of the 
government of the United States, and that its shares of stock 
represented but an interest in the said securities, and were 
t eiefore not subject to State taxation.
• ^he shares of the stock were the property of the

ividual shareholders, and that the bank could not be 
a e responsible for a tax levied on those shares, and could

e compelled to collect and pay such tax to the State.
a inc]6 Cornn]on.wea^hi demurred; and the case resulting in 

gment 'n favor in the Court of Appeals, this writ of 
r°rwas Prosecuted by the bank.

a britf °f Messrs. Pirtle and Caruth, for the pmnlij} in error.

shares in un(^er recent decisions of this court
ational banks may be taxed in the hands of the
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stockholders.*  But this tax is laid, not on shares in the 
hands of stockholders, but on the capital of the bank itself.

Under the statute of Kentucky the amount of the tax is cal-
culated by charging fifty cents on each one hundred dollars of 
stock, exacted in solido from the bank itself, under penalty of 
twenty per cent, damages in addition against the cashier and 
forfeiture of the charter. This is not a tax upon the shares 
but on the bank. The shareholder is neither named nor 
known in the transaction. It is a matter between the State 
and the bank. The shares of one hundred dollars are used 
simply as a means of computing the amount of tax on the 
capital stock. Without this, or some similar contrivance for 
estimating, a tax could not be levied on capital stock. There 
is not a word said about requiring the bank to pay for the 
shareholder as a convenience, but it directly, in terms, ap-
plies to stock of the banks. What stock does the bank own 
except the capital stock, which is identical with itself? The 
law requires the cashier of a bank whose stock is taxed, on 
the first day in July in each year, to pay the amount due. The 
amount due upon what? Clearly upon the capital stock. 
The capital of State banks in Kentucky is not always divided 
into shares of one hundred dollars each; on the contrary, 
some of the State banks now in operation, as ex. gr., The 
Merchants’ Bank of Kentucky, are divided into shares of 
only twenty-five dollars each, and one, The Western Finan-
cial Corporation, into shares of five hundred dollars each.

Now, these two banks are taxed annually under the statute, 
because in Kentucky there are no other laws upon the sub-
ject. The language is “fifty cents on each share thereof 
equal to one hundred dollars of stock.” If that means a tax 
upon the share, as the Court of Appeals holds, the shares in 
the said banks being respectively twenty-five and five hun 
dred dollars, and the law providing only for a tax on shares 
equal to one hundred dollars, nothing can be clearer than 
that no tax at all is levied on their shares.

* Van Allen v. The Assessors, 3 Wallace, 578; Bradley v. The People, 4 

Id. 459.
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II. A lax on the capital stock of the bank cannot be collected.
1. Because of its investment in government bonds.*
2. Because of its character as an agency and instrument 

of the powers of the Federal government.! If there be any 
one principle of constitutional law now universally acquiesced 
in, it is that the powers, agents, and means employed by Con-
gress to carry into effect the powers vested by the Constitu-
tion in the Federal government must be free from State 
taxation and control. Taxation would impede, burden, and 
perhaps destroy the constitutional laws of Congress, and hos-
tile legislation revolutionize our National economy. Such 
protection is necessary to uphold the nation’s credit and pre-
serve the nation’s life. The tax imposed in this case upon 
the plaintiff in error is, in substance and in fact, a tax upon 
the operations of the bank itself.

III. Can the law be enforced as a tax on shares ?
The shares in the hands of the shareholders are, under the 

act of Congress, to be included in the assessment of their 
personal estate ; and, in order that the State officers may 

ave every facility to arrive at the exact number of shares 
held by each person, the bank is required to keep, at all 
tunes, a list of names of stockholder!’, number of shares 

e d by each, &c. If the means of collecting the tax be 
nothing, why is Congress careful to insert the foregoing pro-
vision ? If the States can coerce the bank itself to pay the 
tax in solido for its stockholders, whence the necessity of the 
ist of stockholders to be open for the inspection of the tax-
ing officers of the State? It was with a view to jprevent 

ings such as this one that Congress particularly pre- 
was t ^ie m0<^ collecti™ as well as the extent of it. It 
va ° these organizations from being made the ser- 

n s an agents of the States in the collection of taxes; to

Commissi^ V Charleston, 2 Peters, 449 ; Bank of Commerce ».
t McCull^h 2 QlaCk’ 620 ’ The PeoPle v- Commissioners, 4 Wallace, 244. 

the United St ^ar^an<^> 4 Wheaton, 316 ; Osborn v. Bank of
485. eS’ 9 Wheaton, 738 ; Dobbins v. Commissioners, 16 Peters,
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do which would be to clothe the State with an authority not 
justified by the constitution, and denied by this court. With-
out remuneration, and without right, the commonwealth of 
Kentucky is undertaking to force the plaintiff in error, in its 
corporate capacity, to collect this tax from its shareholders, 
and pay the same into the State treasury. Not only so, but 
penalties of a grave and serious character are imposed upon 
the bank and its officers in the event of neglect or refusal. 
Can this burden be imposed ? Is it in accordance with the 
provisions of the act of Congress and the decisions of this 
court ? With great propriety the bank may say to the State: 
“You have your assessing officers; send them to the bank; 
they will there find a list of all stockholders, let them assess 
for themselves the shares of stock for taxation; but you 
shall not transform our National agency into a State servant, 
and compel it to perform a burdensome duty, not enjoined 
by its charter.”

IV. A concession of the right as claimed carries with it means 
for its enforcement.

This right, if conceded, may, and actually does, involve 
the destruction of these National agencies.

“ If such tax be ftot paid,” says the statute, “ the cashier 
and his securities shall be liable for the same, and twenty 
per cent, upon the amount; and the said bank or corporation 
shall thereby forfeit the privileges of its charter.” Such is the law 
upon which this proceeding is based.

V. The rate of taxation is higher than allowed by Congress.
[The learned counsel then went into an exhibition of facts 

and figures to show this.]

Mr. Albert Pike, contra.

Mr. Justice MILLER delivered the opinion of the court.
In the several recent decisions concerning the taxation 

the shares of the National banks, as regulated by reetion« 
forty and forty-one of the act of Congress of June dd,
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it has been established as the law governing this court that 
the property or interest of a stockholder in an incorporated 
bank, commonly called a share, the shares in their aggregate 
totality being called sometimes the capital stock of the bank, 
is a different thing from the moneyed capital of the hank 
held and owned by the corporation. This capital may con-
sist of cash, or of bills and notes discounted, or of real estate 
combined with these. The whole of it may be invested in 
bonds of the government, or in bonds of the States, or in 
bonds and mortgages. In whatever it may be invested it is 
owned by the bank as a corporate entity, and not by the 
stockholders. A tax upon this capital is a tax upon the 
bank, and we have held that when that capital was invested 
m the securities of the government it could not be taxed, 
nor could the corporation be taxed as the owner of such 
securities.

On, the other hand, we have held that the shareholders, or 
stockholders, by which is meant the same thing, may be 
taxed by the States on stock or shares so held by them, al-
though all the capital of the bank be invested in Federal 
securities, provided the taxation does not violate the rule 
prescribed by the act of 1864.

It is not intended, here to enter again into the argument 
y which this distinction is maintained, but to give a clear 

s atement of the prepositions that w’e have decided, that we 
ni&y apply them to the case before us.

h then, the tax for which the State of Kentucky recov- 
judgment in this case is a tax upon the shares of the 

oc of the bank, and is not a tax upon the capital of the 
an owne(l by the corporation, the first, second, and third 

grounds of defence must fail.
here are, then, but two questions to be considered in the 

case before us:

clai*  Kentucky> nn<ler which this tax is
lmP°se a tax upon the shares of the bank, or upon 

bonds?1^ bank> which is all invested in government

2 If *t  ‘ #1 is found to be a tax on the shares, can the bank 
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be compelled to pay the tax thus levied on the shares by the 
State ?

The revenue law of Kentucky imposes a tax “ on bank 
stock, or stock in any moneyed corporation of loan and dis-
count, of fifty cents on each share thereof, equal to one hun-
dred dollars of stock therein, owned by individuals, corpo-
rations, or societies.”

We entertain no doubt that this provision was intended to 
tax the shares of the stockholders, and that if no other provi-
sion had been made, the amount of the tax would have been 
primarily collectible of the individual or corporation owning 
such shares, in the same manner as other taxes are collected 
from individuals. It is clear that it is the shares owned or 
held by individuals in the banking corporation which are to 
be taxed, and the measure of the tax is fifty cents per share 
of one hundred dollars. These shares may, in the market, 
be worth a great deal more or a great deal less than, their 
par or nominal value, as its capital may have been increased 
or diminished by gains or losses, but the tax is the same in 
each case. This shows that it is the share which is intended 
to be taxed, and not the cash or other actual capital of the 
bank.

It is said that there may be, or that there really are, banks 
in Kentucky whose stock is not divided into shares of one 
hundred dollars each, but into shares of fifty dollars or other 
amounts, and that this shows that the legislature did not in-
tend a tax of fifty cents on the share, but a tax on the capital. 
But the argument is of little weight. What the legislature 
intended to say was, that we impose a.tax on the shares held 
by individuals or other corporations in banks in this State. 
The tax shall be at the rate of fifty cents per share ot stock 
equal to one hundred dollars. If the shares are only equa 
to fifty dollars it will be twenty-five cents on each of sue 
shares. If they are equal to five hundred dollars it will e 
two dollars and fifty cents per share. The rate is regulate 
so as to be equal to fifty cents on each share of one bundie 
dollars.

But it is strongly urged that it is to be deemed a tax on
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the capital of the bank, because the law requires the officers 
of the bank to pay this tax on the shares of its stockholders. 
Whether the State has the right to do this we will presently 
consider, but the fact that it has attempted to do it does not 
prove that the tax is anything else than a tax on these shares. 
It has been the practice of many of the States for a long time 
to require of its corporations, thus to pay the tax levied on 
their shareholders. It is the common, if not the only, mode 
of doing this in all the New England States, and in several 
of them the portion of this tax which should properly go as 
the shareholder’s contribution to local or municipal taxation 
is thus collected by the State of the bank and paid over to 
the local municipal authorities. In the case of shareholders 
not residing in the State, it is the only mode in which the 
State can reach their shares for taxation. We are, there-
fore, of opinion that the law of Kentucky is a tax upon the 
shares of the stockholder. If the State cannot require of 
the bank to pay the tax on the shares of its stock it must 
be because the Constitution of the United States, or some 
act of Congress, forbids it. There is certainly no express 
provision of the Constitution on the subject.

But it is argued that the banks, being instrumentalities 
of the Federal government, by which some of its important 
operations are conducted, cannot be subjected to such State 
legislation. It is certainly true that the Bank of the United 
States and its capital were held to be exempt from State 
taxation on the ground here stated, and this principle, laid 
own in the case of McCulloch v. The State of Maryland, has 
een repeatedly affirmed by the court. But the doctrine has 

its foundation in the proposition, that the right of taxation 
be so used in such cases as to destroy the instrumen- 

ta ities by which the government proposes to effect its lawful 
purposes in the States, and it certainly cannot be maintained 

at banks or other corporations or instrumentalities of the 
government are to be wholly withdrawn from the operation 
P ta^e legislation. The most important agents of the 

^overnnaen^ are if® officers, but no one will contend 
a when a man becomes an officer of the government he
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ceases to be subject to the laws of the State. The principle 
we are discussing has its limitation, a limitation growing out 
of the necessity on which the principle itself is founded. 
That limitation is, that the agencies of the Federal govern-
ment are only exempted from State legislation, so far as that 
legislation may interfere with, or impair their efficiency in 
performing the functions by which they are designed to serve 
that government. Any other rule would convert a principle 
founded alone in the necessity of securing to the government 
of the United States the means of exercising its legitimate 
powers, into an unauthorized and unjustifiable invasion of 
the rights of the States. The salary of a Federal officer may 
not be taxed; he may be exempted from any personal ser-
vice which interferes with the discharge of his official duties, 
because those exemptions are essential to enable him to per-
form those duties. But he is subject to all the laws of the 
State which affect his family or social relations, or his prop-
erty, and he is liable to punishment for crime, though that 
punishment be imprisonment or death. So of the banks. 
They are subject to the laws of the State, and are governed 
in their daily course of business far more by the laws of the 
State than of the nation. All their contracts are governed 
and construed by State laws. Their acquisition and transfer 
of property, their right to collect their debts, and their lia-
bility to be sued for debts, are all based on State law. It is 
only when the State law incapacitates the banks from dis-
charging their duties to the government that it becomes un-
constitutional. We do not see the remotest probability of 
this, in their being required to pay the tax which their stock-
holders owe to the State for the shares of their capital stock, 
when the law of the Federal government authorizes the tax.

If the State of Kentucky had a claim against a stockholder 
of the bank who was a non-resident of the State, it coul 
undoubtedly collect the claim by legal proceeding, in whic 
the bank could be attached or garnisheed, and made to paj 
the debt out of the means of its shareholder under its coy 
trol. This is, in effect, what the law of Kentucky does in 
regard to the tax of the State on the bank shares. It ig n0
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greater interference with the functions of the bank than any 
other legal proceeding to which its business operations may 
subject it, and it in no manner hinders it from performing 
all the duties of financial agent of the government.

A very nice criticism of the proviso to the 41st section of 
the National Bank Act, which permits the States to tax the 
shares of such bank, is made to us to show that the tax must 
be collected of the shareholder directly, and that the mode 
we have been considering is by implication forbidden. But 
we are of opinion that while Congress intended to limit State 
taxation to the shares of the bank, as distinguished from its 
Capital, and to provide against a discrimination in taxing 
such bank shares unfavorable to them, as compared with the 
shares of other corporations, and with other moneyed capital, 
it did not intend to prescribe to the States the mode in which 
the tax should be collected. The mode under consideration 
is the one which Congress itself has adopted in collecting its 
tax on dividends, and on the income arising from bonds of 
corporations. It is the only mode which, certainly and with-
out loss, secures the payment of the tax on all. the shares, 
resident or non-resident ; and, as we have already stated, it 
is the mode which experience has justified in the New Eng-
land States as the most convenient and proper, in regard to 
the numerous wealthy corporations of those States. It is 
not to be readily inferred, therefore, that Congress intended 
to prohibit this mode of collecting a tax which they expressly 
permitted the States to levy.

It is said here in argument that the tax is void because it 
is greater than the tax laid by the State of Kentucky on 
other moneyed capital in that State. This proposition is not 
raised among the very distinct and separate grounds of de- 
enee set up by the bank in the pleading. Nor is there any 

icason to suppose that it was ever called to the attention of 
e Court of Appeals, whose judgment we are reviewing, 
e have so often of late decided, that when a case is brought 

efore us by writ of error to a State court, we can only con- 
81 er such alleged errors as are involved in the record, and 
ac ually received the consideration of the State court, that



364 Jone s v . Bol le s . [Sup. Ct.

Statement of the case.

it is only necessary to state the proposition now. As the 
question thus sought to be raised here was not raised in the 
Court of Appeals of Kentucky, we cannot consider it.

Judg me nt  affir med .

Jon es  v . Bol le s .

1. Equity has always jurisdiction of fraud, misrepresentation, and conceal-
ment, and this does not depend on discovery.

2. Where an agreement against which a complainant in equity asks to have
relief, is perpetual in its nature, and the keeping of it on foot is a fraud 
against the party complaining, so that the only effectual relief against 
it is to have it annulled, the case is one for equity, not for law.

3. Where a bill is filed by stockholders to enjoin the setting up of a claim 
■■ for purchase-money, against the lands of a company whose capital stock

is divided into shares, the ground of the bill being that the party now 
setting up the claim, induced the complainants to buy their shares by 
fraudulently representing that the property sold to the company was 
unincumbered, and that he had no interest in it—the agents of tbe 
company also joining in such misrepresentations—the company may be 
properly made a defendant, though no relief is prayed for against it, 
but rather relief in its favor.

4. A sufficient interest in the stock of a company will in such case be in-
ferred, where the bill expressly states that the complainant purchased 
on his own account and in trust for other parties a large number of shares, 
and paid therefor upwards of $25,000; and then afterwards states that 
the defendant threatened to bring an action against the company to en-
force the pretended claim, whereby the stock of the company, which the 
complainant alleges he purchased in good faith, and which he still held, 
was liable to become greatly depreciated in value; this statement being 
nowhere denied in the answer—the defendant averring only bis ignor-
ance on the subject—and the allegation being fully corroborated by the 
proof, at least so far forth as relates to the purchase of stock by the com-
plainant; and no question having been made’ on the examination as to 
the complainants’ still holding the stock.

Appeal  from the Circuit Court for the District of Wis-
consin ; the case being thus:

Bolles, a citizen of Massachusetts, on behalf of himself 
and all other stockholders of the Mineral Point Mining Com-
pany, filed his bill of complaint in the court below against
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