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of action the estate of the minor, but, should such be the
case, the corrective cannot be applied by this court.

By the statute in question, which was intended to benefit
the minor children of Robb, and was an indirect mode of
investing their means, under legislative direction, a change
of security has been effected, and nothing more, and we
cannot see how these minors, in the proper sense of the
term, have been divested of any right in consequence of this
change. Be this as it may, the legislature never contracted
with them, or with any one in their behalf, not to use its
power in this regard, and there being no contract to violate,
there is no question in this case which this court can review.

JUDGMENT AFFIRMED.

THE SECRETARY v. MCGARRAHAN,

1. The Commissioner of the Land Office cannot properly grant a patef\t
under the 7th section of the act of July, 1866, “ to quiet land titles in
California,”” unless the purchaser bring himself by affirmative proofs
within the terms of the section.

2. The granting of a patent for lands in cases where proofs, hearingZ and fie'
cision are required, and where the exercise of judgment and discretion
is thus necessary, is not a matter wherein the action of the Department
of the Interior is subject to re-examination by the Supreme Court of the
District. i

3. A judgment in mandamus ordering the performance of an official d;lty
against an officer, as if yet in office, when in fact he had gone out a tez
service of the writ, and before the judgment is void. Such a judgmen
cannot be executed against his successor.

4. Mandamus to compel either the Commissioner e
or the Secretary of the Interior, to issue a patent, cannot be sustal
under statutes as now existing.

of the General Land Office,
ned

ERROR to the Supreme Court of the Distriet of Columbia.

On the 3d of December, 1868, one McGarrahan, the.ak
leged purchaser of the claim of a certain Gomyez, to :1'ltlgt‘
of land in California, known as the Panoche Grande, fi eb'fl
petition in the Supreme Court of the District of Columbia

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




Dec. 1869.] THE SECRETARY v. MCGARRAHAN. 299

Statement of the case

praying that a writ of mandamus might be issued, command-
ing the Hon. O. H. Browning, Secretary of the Interior, to
issue, or cause to be issued, to him, McGarrahan, a patent
for the land alleged to be embraced by that claim.

The claim of Gomez to this land had been decided in
this court to be signally fraudulent and void.* The right of
McGarrahan to demand and receive such a patent as he
asked the Supreme Court of the District to order, was placed
in his petition upon the provisions of the act of July 23d,
1866, entitled ¢ An act to quiet land titles in California.”{

“Bection 7. That where persons,in good faith and for a valuable
consideration, have purchased lands of Mexican grantees or as-
signs, which grants have subsequently been rejected, or where
the lands so purchased have been excluded from the final survey
of any Mexican grant, and have used, improved, and continued in
the actual possession of the same, according to the lines of their
original purchase, and where no adverse right or title (except of
the United States) exists, such purchaser may purchase the
same, after having such land surveyed under existing laws, at
the minimum price established by law, upon first making proof
01." the facts required in this section, under regulations to be pro-
vided by the Commissioner of the General Land Office, &c. : Provided,
ﬂlé.lt 'the right to purchase herein given shall not extend to lands con-
taining mines of gold, silver, copper, or cinnabar.”

.A- subsequent act disposes, in a different way, of lands con-
talrnmg mines of gold, silver, copper, or cinnabar.

The petition of McGarrahan, not averring that proof of
thf) f:acts had been made under the regulations of the Com-
missioner of the General Land Office, and without averring
th_at the lands in question were not mineral lands, containing
Ty icif alleged simply that the facts stated in his appli-
i ‘bl(} p}l;oved, b:y the relator, to Mr. Browning, the
o t})m(; t}t, e Interl(?r, and thz},t he had found, from the
idor t’ e relator, in good faith and for a valuable con-

aton, purchased the lands from Gomez. Upon the

-
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Howard, 826; 1 Wallace, 698; 8 Id. 752. + 14 Stat. at Large, 220.
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showing made in this petition, the Supreme Court of this
District, without notice to Mr. Browning, the Secretary of the
Interior, ordered, on the 7th of December, a rule to issue,
commanding him to show cause, on the 3d Monday of Jan-
uary, 1869, before the court sitting in general term, why the
writ of mandamus prayed for should not issue. On the 26th
of Janunary, Mr. Browning filed a return, in the nature of a
plea to the jurisdiction of the court, submitting that the
court had not jurisdiction of the subject-matter of the case,
and could not grant the writ prayed for:

1st. Because the subject-matter was of purely executive
cognizance, resting in the judgment and discretion of execu-
tive officers, in the ordinary discharge of their official duties.

2d. Because the subject-matter was one in which judg-
ment and discretion were to be exercised; and

3d. Because the issuing of patents for lands was, by statute,
the duty of the President of the United States.

On the 8th of July a writ of mandamus was issued, di-
rected to Mr. Browning, or to his successor in office, com-
manding him to convey to McGarrahan the land in question.
Four months before, Mr. Browning had retired from the
office of Secretary of the Interior, and had been succeeded
by the now present incumbent, the Hon. J. D. Cox. And
on the same day, the 8th of July, this writ was served upod
Mr. Cox, as one of the parties named in the alternative judg:
ment. No proceedings of any kind were taken upon thle
retirement of Mr. Browning, to revive the suit against his
successor, Mr. Cox, or to make him a party, and no notice
of the pendency of the case was given to him by the relator
or by the court, or any requirement made of him to answer
the application on its merits.

Myr. Hoar, Attorney-General, and Mr. Ashion, special counsel,
Jor the Secretary :

The case presented by the record, is:

1st. A peremptory mandamus issued against the head (()?lf
cessor,

a department, in a suit instituted against his prede
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to which the incumbent had never been made, or become, a
party.

2d. A peremptory mandamus awarded against the head
of a department, in a case arising under laws which it is Ais
duty to administer and execute, upon an ex parte statement
of a claimant before his department, without any exhibition,
on the part of the government he represents, of the truth of
the matter in controversy, and without any opportunity being
afforded by the court for such exhibition of the matter thus
sought to be subjected to judicial determination; and

3d. A judicial order to the head of a department to issue
apatent for lands, which the facts officially known to him
might show to be lands that Congress had expressly excepted
from the grant made in the 4th section of the act of July
23d, 1866, under which the relator claimed.

No instance of judicial usurpation of authority, so palpa-
ble, has been brought to the attention of this court.

In Gaines v. Thompson,* Miller, J., in delivering the opinion
O.f the court, took occasion to review the previous adjudica-
tlons upon this subject, and to expound, in terms even clearer
tl_lan had been before employed, the doctrine they all enun-
ciate, that « an officer to whom public duties are confided by
law is not subject to the control of the courts in the exercise
of the judgment and discretion which the law reposes in him
as part of his official functions.”

Th?j reports of the decisions of this court contain eight
cases n all, in which heads of departments and other execu-
tive Oﬂ}cel‘s were sought to be controlled by this preroga-
tve writ of mandamus; but in only onet was the attempted
:ﬁ:tg?;t:izr;ctioged by this court. These cases came up from
W mi 1 n two of them only, tl.xe court below issued
judwmem-anc gn}us. In the ﬁ_rst, this court afﬁrr‘n'ed the
ﬂlebeourt }; 1au in the othe}'s it reversed the de01_s1on of
POStmastereG?w. Of these eight cases, one was against the
Q_H‘-‘eneral i§ two were against the Secretary of

] Wallace, 352,

T : t Kendall v. United States, 12 Peters, 618,
“ Supra ; Commissioner of Patents v. Whiteley, 4 Wallace, 522,
upra.

¢ Kendalrs Case, s
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the Treasury;* two against the Secretary of the Navy;t one
against the Public Printer;} one against the Commissioner
of Patents;§ and one against the Commissioner of the Land
Office.||

In all of these cases the doctrine is enforced, as a funda-
mental principle of our political system, that the Judiciary
13 forbidden to interfere with the exercise of executive dis-
cretion; or, as the court expresses it,¥ the writ of mandamus
lies only where there is a refusal to perform a ministerial
act involving no exercise of judgment or discretion.

2. Itis indisputable that the duty imposed upon the execu-
tive officers who may be charged with the execution of the
statute, under which the relator claims, is not ministerial in
its character, within the meaning of these authorities, bat
is in the highest degree executive, as that term is defined in
Mississippi v. Johnson.,**

In the case of United States v. The Commissioner of the Land
Office,t1 where the application was for a mandamus to compel
the issuing of a patent, Nelson, J., said, the case *calls for
the exercise of the judicial functions of the officer, and thesc
of no ordinary character.  The duty is not merely ministe-
rial, but involves judgment and discretion, which cannot be
controlled by this court.”

The right of pre-emption given to the assignees of rejected
Mexican grants plainly depends upon a variety of facts an(!
conditions, which must be established to the satisfaction of
and according to the rules provided by the Commissioner
of the Land Office; whether they purchased in good fu%th,
and for valuable consideration; whether they have used, im-
proved, and continued in the possession of the land in the

* Reeside v. Walker, 11 Howard, 272; United States v. Guthrie, 17 Id.
284.

+ Decatur v. Paulding, 14 Peters, 497; Brashear v. Mason, 6 Howard, 92.

1 United States ». Seaman, 17 Howard, 230.

4 Commissioner v. Whiteley, 4 Wallace, 522.

|| United States v. Commissioner, 5 Id. 563.

Y Commissioner of Patents ». Whitcley, 4 1d. 522.
++ 5 Wallace, 563; and see United States v. Seaman, 17 Howar
Gaines v. Thompson, 7 Wallace, 353.

*% 4 1d. 498.
d, 230;
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manuer prescribed by the statute ; whether any valid adverse
title or right exists; whether the land has been properly sar-
veyed; whether the facts have been proved  under the regu-
lations of the Commissioner of the General Land Office;”
whether the lands are within the excepted locality; and,
finally, whether the lands contain mines of gold, silver, cop-
per, or cinnabar.

8. Mr. Browning’s return was intended to raise a simple
question of jurisdiction upon the face of the act of July 23d,
1866. The facts of the case of the relator were not disclosed.
Upon that return the court awarded a peremptory manda-
mus—a final judgment upon a plea in abatement. The court,
without being informed, or requiring or desiring informa-
tion, as to the actual situation of the land, assumed not only
that the facts were as the statute required, in order to give
aright under it, but that upon those facts nothing was left
jto the judgment of the Land Department, and a mere min-
isterial duty devolved upon it to issue a patent to the re-
lator. Tt is plain that such a judgment is without warrant
of law, and void.

4. Great as was the error of the court below in rendering
afinal judgment in this proceeding as against the defend-
8ty Mr. Browning, its error in rendering such a judgment
agalust.his successor, Mr. Cox, was still more flagrant.

_The imperative rule of the law of mandamus is that, pre-
jv]fi:s'gg’ to the making of the application to thfa court for a
eXpressczmdmg'ud' the performance of any partlcular' act, an
b l;ee:] 1dst1nct demand or request to perform it must
i hav; m:; e by the prosecgtor to the d,efenda??t, wk}o
g re ‘used to comp'ly \Vlth.such de.mand, either in
: s or by conduet from which a refusal can be con-

clusively implied.*
I)O{:,]era;l;.htt;;;n" th? doct!‘ine of .this .com't has limited the
St u)lmts 'to }saj;ue this writ, to cases of acts re-
Y 1aw of the individual rather than of the officer—a

doctri 5o 3
) ;?me explained by the court in United States v. Guthrie,
A Kendall’s Cugse,

* Tupping on Mandamus, 283.
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It might well be in any case, that while a particular in-
cumbent had refused to perform an act required by law, his
successor would not refuse, upon proper demand being
made. The law, therefore, entitles the successor to the same
opportunity to comply or refuse, as was given to the incum-
bent against whom the suit is brought.

5. This court has, in effect, determined that the duty and
power of issning patents does not devolve upon the Land
Department, or upon the Secretary of the Interior, who is
vested with supervisory and appellate anthority over that
department, in such a sense as to render the Commissioner
of the Land Office, or the Secretary of the Interior, liable
in any case to be proceeded against in this form of action.
In United States v. Commissioner of Land Office,* Nelson, J.,
in delivering the opinion of the court, took occasion to say,
that « patents are to be signed by the President in person, or
in his name by a secretary under his direction, and counter-
signed by the Recorder of the General Land Office.”t

Mr. Merriman, contra :

The petition sets forth the facts entitling the relator to a
patent for the land claimed, and that these facts had been
proven to the satisfaction of the Secretary of the Interior;
that those facts had been determined by him, but that the
secretary refused to issue the patent without any just cause.
This was not denied by the secretary, but he simply inter-
posed a denial of the jurisdiction of the court in the matter.

Was the denial well founded? The General Land Office
is a part and parcel of the Department of the Interior, auc!
its officers are subject to the directions of the secretary of
that department. It is his duty to see that they perform
their duties. It is their duty to issue patents for lands to
persons by law entitled to them. To one officer is deleguF611
the duty of engrossing, recording, certifying, and aflixing

* Act March 2d, 1833, 4 Stat, at Large, 663; Act March 3d, 1841, 5 1d.
£ gy,
1 6 Wallace, 563.
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the seal of the Land Office, and issuing such patents; to
another the duty of signing the name of the President.

The entire duties of issuing patents are performed by cer-
tain specified officers. The President is required to perform
no personal act in the matter, and indeed the same language
of the statute is used in reference to the commissioner as to
the secretary for signing patents, each to act under the di-
rection of the President of the United States. The rule
being held that the commissioner is subject to the super-
vision of the head of the department, the same reason will
apply to the application of the rule to the subordinate and
strictly ministerial officer who affixes the signature to the
patent.

In this case the secretary, instead of directing his subor-
dinates to perform the duty of issuing the patents to which
the relator is entitled by law, refuses entirely to do so.

Mr. Justice CLIFFORD delivered the opinion of the court.

.Land grants purchased of Mexican grantees or their as-
8igus, in good faith and for a valuable consideration, where
such grants have subsequently been rejected or where the
lands so purchased have been excluded from the final survey
Of.the grant, may be purchased of the United States by such
Prior purchasers, after the same are surveyed under existing
laws, at the minimum price established by law, in cases
::ilel:e there is. no valid adverse private right or title; and
iLiere s.uch prior purchasers have used, improved, and con-
E:le“;f m~ the actual Possession of the premises according to
p ﬂm:é)lfto.f their orl.gmal. purchase, they ﬁrsﬂt making proof
quiet‘ th@d:? as required in the seventh sectllon of the act to
i > title to such‘g{‘ants, under regulations to be pre-

ed by the Commissioner of the General Land Office, as

Provided in the same section of that act.*
Annexed to th

tons, one of w
are lu the form
the rigl
——

na right, however, are three other condi-
hich it becomes important to notice. They
2 of provisos, .and t'he one to be noticed is that
't 10 purchase, as given in the body of the section,

* 14 Stat. at Large, 220.

YOL, 1x,
G 20
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“shall not extend to lands containing mines of gold, silver,
copper, or cinnabar.”

By the record it appears that the relator, on the fifth of
October, 1858, addressed a communication to O. H. Brown-
ing, Secretary of the Interior, in which he represented that
he, the relator, on the twenty-second of December, 1857,
purchased of Vincente P. Gomez the rancho situated in
California and known as Panoche Grande, and that the
claim to the same had since been rejected by the decree
of the Supreme Court reversing the decree of the District
Court confirming the claim, and prayed that he, by virtue
of the provision contained in the seventh section of that act,
might be allowed to purchase the same of the United States,
supporting his alleged right to do so by the following repre-
sentations:

That the land embraced in the claim was a Mexican grant;
that he purchased it of the original donee in good faith and
for a valuable consideration ; that the land, since the claim
was rejected, has been regularly surveyed under existing
laws; that there is no valid adverse private right or title to
the same, and that he has continued in the actual possession
of the tract since the claim was rejected, as required by law;
but he did not allege that the land did not contain mines of
gold, silver, copper, or cinnabar, nor did he offer any other
proof of the facts set forth than what is contained in the ex-
hibits annexed to the communication.

Prior to the date of that paper, to wit, on the fourteenth
of August preceding, the Secretary of the Interior addl-e§sed
an oflicial letter upon the subject to the Commissioner of the
General Land Office, in which he adverted to the fact thata
bill was pending in the Senate relating to the claim, and
stated that in his judgment it would be highly improper for
the department to do anything to affect the title to the land
until Congress should dispose of the claim. Pl}rs‘uant to
that view he, at the same time, directed the commissioner to
instruct the loeal officers to suspend action in all such cases
until they should receive further orders. Corl‘"espondence
ensued between the secretary and the counsel of the relator,
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but the secretary, on the twenty-eighth of November follow-
ing, informed the counsel that he adhered to the views ex-
pressed in the directions which he gave to the Commissioner
of the General Land Office.

Dissatisfied with the decision of the secretary, the relator,
on the third of December, of the same year, presented a peti-
tion to the Supreme Court of this district, in which he prayed
that a mandamus might issue directing ¢ O. . Browning,
Secretary of the Interior,” to issue or cause to be issued a
patent for the land described in the petition, and for such
other or further relief as may seem meet and proper. Ser-
vice was duly made, and on the eighth of the same month a
rule was issued commanding the secretary to show cause, on
the third Monday of January following, why the writ of
mandamus should not be issued as prayed in the petition.
He appeared, as commanded, and pleaded that the court had
no jurisdiction to grant the writ, for the following reasons:
(1) Because the subject-matter of the petition is purely of
executive cognizance, resting in the judgment and discretion
of executive officers in the ordinary discharge of their official
duties. (2.) Because the subject-matter is one in which judg-
lent and discretion are to be exercised. (8.) Because the
issung of patents for lands is, by the act of Congress, the
duty of the President.

] QH t}le fifth of February following the parties filed a stipu-
tizocno:rltthe case, agreeing that the cause ¢ be submitted to
Soh rend:rp'otn pr;efs and fxrgumel?ts, and that the said court
ahEior s dl;,Juf gmf]nt in v?ca‘»tlor’l, as of th.e_ present term
s i .‘)N;)s ;:13 sxiibr%nsdm?n. Subm.ltted, as afore-
R hun er a v1sen?ent'unt11. thg eighth of
s determig, 3 16n the court, tw9 ‘]ustlce.s signing the de-
N ,that : Wlsiet ;zat the prayer of thef petition be gragted,
Bl S0 m‘a‘ndamus 1ssue,.d1rected to.the said O.
i office Cofr,naei:;etaly of the Interior, or to his successor
Speciﬁe(’i el nding him, upon payment of the sum therein

» 1O 1850€ or cause to be issued to the relator a patent

fro .
e the United States of the tract of land described in his
petition,
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Four months before that judgment was rendered, the Sec-
retary of the Interior, who was the party respondent in the
litigation, resigned his office, and J. D. Cox, the present
Secretary of the Interior, had not only been appointed his
successor, but was in the regular discharge of all its duties.

Although none of these facts are disputed, still the record
shows that the writ of mandamus was addressed to the pre-
decessor of the present incumbent, or his successor in office,
and that the writ, on the eighth of July in the same year,.
was served on the present secretary, who was not named in
the writ, was never a party to the suit, and never had any
notice of the proceedings. Judgment having been rendered
without notice to the present secretary, and without a hear-
ing on his part, or any opportunity to be heard, he sued out
a writ of error and removed the cause into this court.

Founded, as the proceeding in this case is, upon a claim
to land which has been three times under examination in
this court before the present writ of error was sued out, it 13
deemed necessary and proper to advert to the views ex-
pressed by the court on those occasions in respect to the
validity of the claim and the means adopted to procure its
confirmation. Reference to the docket entries will show
that the case was first presented here at the December TerII},
1858, by the claimant, as an appeal not prosecuted; and it
also appears that a copy of the record having been produced
by him, and the certificate of the clerk that the appeal had
been duly prayed and allowed, the case on his motion was
docketed and dismissed, in conformity to the ninth rale of
the court, for want of prosecution. Such a proceeding when
bond fide has the effect to vacate the appeal and leave the de-
eree of the subordinate court in full force, and the docket
entries also show that the mandate was issued in pursuance
of that order, and that it was subsequently delivered to the
assignee of the claimant. )

Nothing further was done in the cause during t.hat term,
but at the succeeding term the Attorney—(}eneral h}ed fi f'n(”
tion to rescind the decree of the preceding term dismissing

the case, and to revoke the mandate, alleging for cause that
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the decree and mandate had both been procured by misrep-
resentations and fraud. Affidavits were filed by the Attorney-
General showing that the cause was still pending in the Dis-
trict Court, that no appeal had been granted, that the cause,
when the claimant made his motion to docket and dismiss
it, was not legally before this court. Pending that motion
three motions for mandamus were filed by the claimant:
First, to compel the District Court to file the mandate and
to execute their decree. Second, to compel the District
Court to dismiss the application of the United States to open
the decree and grant a new trial. Third, to compel the
Surveyor-General to survey the Jand confirmed to the claim-
ant by the decree of the District Court.

Both parties were heard, and the court overruled the sev-

eral motions filed by the claimant, but granted the motion
of the Attorney-General, upon the ground that the allega-
tions of the motion were fully proved.*
' 'Attempts were subsequently made by the claimant to en-
Jomn the clerk and district attorney trom furnishing a certi-
fied copy of the record to enable the United States to appeal,
but the injunction was refused, and the appeal was perfected
and duly entered here; and the next step of the claimant
was to file a motion to dismiss the appeal, alleging that the
court had no jurisdiction of the case, but the court unani-
m(.>u§]y overruled the motion for the reasons expressed in the
oplon.t

Subsequently the cause was heard upon the merits, and the
court held that the claim was invalid and fraudulent, and
reversed the decree of the District Court, and remanded the
cause, with directions to dismiss the petition.}

Wig]rilrlxestsﬁ thterefore, the claim of the petitioner is br(.)ugY.lt
¥ vy hz herms of' the act of Congress referred to in h.ls

as no right whatever to a patent for the land in
controversy, 3

Suppose everything which he alleges in his petition is

—

Ly
y gumted Swtates v. Gomez, 23 Howard, 330.
me v. Same, 1 Wallace, 690, i Same v. Gomez, 3 1d. 766.
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true, still it does not bring his case within the act of Con-
gress, as the petition does not allege that the land does not
contain mines of gold, silver, copper, or cinnabar; and the
record furnishes evidence tending strongly to the conclusion
that such an averment, if made, could not be supported, as
the statement of the land commissioner is that the land
embraced in the claim does contain ¢ valuable quicksilver
mines.” :

Mere allegation, however, is not sufficient, but the condi-
tion is that the claimant shall make proof of the facts re-
quired under regulations to be provided by the Commissioner
of the General Land Office. His application to be allowed
to purchase the land was made to the Secretary of the Inte-
rior, and he was as much bound to prove that the land did
not contain mines of the description mentioned as he was to
show that his purchase of the donee of the tract was made
in good faith and for a valuable consideration, as he was not
entitled to a patent if the lands contained mines of gold,
silver, copper, or cinnabar, any more than if he had made
the purchase in bad faith and without consideration. s

Argument to show that he did not bring his case within
that condition is unnecessary, as the point is clear to a d‘e-
monstration. He did allege that he purchased the lands in
question of the donee in good faith and for a valuable con-
sideration, but he offered no proof of the alleged fact, e{«.rept
what may be inferred from the deed annexed to the petition,
bearing date December 22d, 1857, and which purports to
have been executed by the original claimant.

Special reference is made in the petition to the deed of
release given by the occupants of the land to t%le re]'a‘ror as
supporting the allegation of good faith, but 1t 1s entitled to
very little weight, if any, as it bears date six years subse-
quent to the alleged purchase of the grant.

Evidence was exhibited in the case tending toshow that the
lands were surveyed subsequent to the decree of the cou;t.rf-
jecting the claim, but it is not proved that theva present ¢ ?mi-
ant thereafter continued in the actual possession of the ]o}m 5
por that it was free from any adverse private right or title.
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Such allegations are set forth in the petition, but the record
contains no proof to support the first allegation, and nothing
to support the second, except what is derived from the state-
ment of the Commissioner of the General Land Office, that
no report of any individual adverse interests was found on
the files of his office. Tested solely by the merits, therefore,
it is quite clear that the application of the relator could not
have been properly granted, as the proofs before the depart-
ment were not sufficient to warrant a decision in his favor.

Adjudged invalid and fraudulent, as the claim had been
by the unanimous decision of this court, it was quite proper
that the secretary should require satisfactory proof that the
case as presented came within the terms of the act of Congress
relied on before consenting to give the claimant the benefit
of its provision ; and when it appeared that the petition ad-
dressed to him was deficient in allegation, and that the proofs
were insufficient in all particulars, except, perhaps, one, he
was entirely justified in rejecting the application.

Evidently the case, if examined upon the merits, was not
made out by the claimant, but the more decisive objection
to the judgment of the court below is that the case, from its
very nature, is one which was exclusively within the juris-
fhcnon of the executive officers of the government, because
1t was one requiring proofs, hearing, and decision, and in-
volved the exercise of judicial judgment and discretion, and
consequently was not one where the action of the Depart-
ment of the Interior is subject to re-examination by the Su-
preme Court of this district.

Since ‘the decision of this court in the case of McIntire v.
tg’;’t‘)"i,}j‘eltcgl?s peez‘l regard.ed as thfa settled laxzv of the court
i nO(tzmt ourts of the Um.ted Stat'es in the several
i possess .the power to issue writs of mandamus,

Xcep 10 cases In which it may be necessary to the exercise
of their Jurisdietion.t

Authority to that effect might doubtless be given to those

courts by an act of Congress; but the insuperable difficulty
T e T

BT 2
Cranch, 504, t Riggs v. Johnson Co., 6 Wallace, 198.
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at present is, that neither the Judiciary Act nor any other
act of Congress has conferred upon them any such power.
Antecedent to the decision of this court in the case of Ken-
dall v. The United States,* grave doubts were entertained
whether any court established by an act of Congress pos-
sessed any such jurisdiction; but the majority of this court
came to the conclusion in that case, that the Circuit Court
of this district might issue the writ of mandamus to an ex-
ecutive officer residing here, commanding him to perform a
ministerial act required of him by law, and it is not denied
that the court below possesses all the power in that behalf
which the Circuit Court of the district possessed at that
time. Subsequent decisions of this court have affirmed the
same principle; but in all of the subsequent cases the prin-
ciple is strictly limited' to the enforcement of mere minis-
terial acts not involving the necessity of taking proofs, and
it has never been extended to cases where controverted mat-
ters were to be judicially heard and decided by the officer
to whom the writ is required to be addressed.t

Though mandamus may sometimes lie against an execu-
tive officer to compel him to perform a mere ministerial act
required of him by law, yet such an officer, to whom public
duties are confided by law, is not subject to the control of Fhe
courts in the exercise of the judgment and discretion Whlch
the law reposes in him as part of his official functions.f

Discussion of the principle, however, seems to be unneces-
sary, as all of the cases appear to affirm the same rule, that
the writ cannot issue where discretion and judgment are to
be exercised by the officer, and only in cases where the act
required to Le done is merely ministerial, and where the
relator is without any other adequate remedy.§

Even if it could be shown that the court below possessed

* 12 Peters, 608.

+ Decatur ». Paulding, 14 Peters, 497 ; Brashear ». Mason, 6

1 Gaines v. Thompson, 7 Wallace, 868 ; Reeside v. Walker,
289. '

¢ United States v. Seaman, 17 Howard, 230; Unite i
804; Commissioner of Patents v. ‘Whiteley, 4 Wallace, H2Zamunl
v. Commissioner, 5 1d. 563.

Howard, 99.
11 Howard,

d States v. Guthrie, Ib.
d States
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the power to issue the writ in such a case, still it is clear that
the judgment in this case would be erroneous, as the case
upon the merits was not submitted to the court under the
stipulation. Undoubtedly the appearance of the respondent
was general, but he pleaded only to the jurisdiction of the
court, and it appears that the question of jurisdiction was
the only point argued and submitted for decision. But the
court decided the whole case without proofs, and without
any further hearing. Taking the record as it is exhibited,
such certainly is the clear inference from it, and it is not
suggested that it does not correctly represent what occurred.
Assuming the record to be eorrect, comment upon the pro-
ceeding is unnecessary, as, in the view of this eourt, it is
clearly erroneous,

Several other objections are also taken to the proceedings
by the Attorney-General, which are equally decisive that the
Judgment of the court below must be reversed, one or two
of which will be briefly noticed.

Service was made upon O. H. Browning, Secretary of the
Int.erior; but the fact is conceded, or not denied, that he had
resigned and gone out of office four months before the de-
asion of the court was announced. When he resigned, of
course the suit abated, but the court gave judgment against
him as if he were still in office, and decreed that the writ
?f mandamus should be directed to him and to his'successor
m the office, Complaint may well be made by that party
that he no longer possesses the power to execute the com-
“:3;1(18 1Of the x;vrit, :imd the present secretary may well com-
E‘;ﬁ:;esltﬂt hl;a 18 adjudged to be in default though he never
the jud r(r)la Ovsi the relator to purcha'se th.e land, ar.ld that
Withoutgment was ren.dered against him without notice and

Nof any opportunity to be heard.

i t}:’?“_i lth (;?le'defendant, actual or constructive, is gs'senti.al
o ‘a j]ud sdiction of all cou.rts, and the better opinion is,
gment rendered without notice may be shown to

; void, when brought collaterally before the court as evi-
ence, *

______—_‘——_

* Nations v. Johnson, 24 Howard, 208.
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Patents for land are required to be signed by the President
in person, or in his name by a secretary under his direction,
and they are to be countersigned by the Recorder of the
General Land Office.*

Such patents cannot be issued and delivered to any party
without the signature of the President, and no proceeding
to compel either the Commissioner of the General Land
Office or the Secretary of the Interior to issue such a patent
can be sustained while that provision of law remains un-
repealed.

Congress may so provide, and in that event it would be the
duty of the secretary to carry the provision into effect; but
the act of Congress referred to in the petition as the source
of power in this case gives the Secretary of the Interior no
authority upon the subject. On the contrary, the express
provision is, that the regulations for executing the law shall
be provided by the Commissioner of the General Land Office,
and the better opinion is, that the application to be allowed
to purchase the land embraced in such rejected claim should
be made to the Commissioner, and not to the Secretary of
the Interior, as the right to purchase of the United Sta'tes
will never vest until the land is surveyed under existing
laws.

It appears by the record in this case that a survey of some
kind wag' presented to the secretary, but whether it was one
made under existing laws or not is not sufficiently shown.

Viewed in any light, the Secretary of the Inte?ri(.n" has no
original cognizance of applications of this description. He
may, perhaps, as the head of the department, exercise an
appellate and supervisory power over the doings of the
Commissioner, but the original application should ha:ve been
made to the Commissioner of the General Land Office.f

Mr. Justice MILLER: I agree to the judgment of th?
court on the ground set forth by this court in the case 0

* 4 Stat. at Large, 663; 5 1d. 417. X
+ United States v. Land Commissioner, 5 Wallace, 563.

1 9 Stat. at Large, 895,
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Gaines v. Thompson,* that the courts have no jurisdiction to
control the actions of the departments in such cases.

I do uot think that the merits of the present claim were
before the court, and I decline to express any opinion
upon it.

JUDGMENT REVERSED, and the cause remanded with direc-
tions to DISMISS THE PETITION.

LyNcH ET AL. v. BERNAL ET AL.

1. The Board of Commissioners created under the act of Congress, entitled
“An act to ascertain and settle private land claims in the State of Cali-
fornia,”” passed March 8d, 1851, had jurisdiction of a claim made under
a grant of a lot by a Mexican governor within the limits of the pueblo
of San Francisco; and such claim was not required to be presented in
the name of the corporate authorities of the city.

2. The fﬂghth section of that act requires every person claiming lands in
Cahflornia by virtue of any right or title derived from the Spanish or
1\.Iex1can government, to present his claims to the Board of Commis-
sloners for examination. The fourteenth section qualifies this general
language, and declares that the provisions of the act shall not extend
;(;‘llztsb held under grants from any corporation or town to which lands
MeXicae:n granted for the establishment of a town by the Spanish or
- t0Wiovermfxent; nor o any city, or town, or village lot, which
videys i ,t};)r vlll.lage existed on the Tth of July, 1846;” and pro-
iyl fe zalms for suc.h lots shall be presented by the corporate
2 si:u.t ; town ; Ll if the land, upon v‘vhich_the town, city, or
sentet(,l i d. ed, was or\gl.mll.ly- granted to an individual, shall be pre-
o Secﬁe na:]ne of such individual: Held, 1st, that the second clause
ity téw:n DEs not 8pp1.y to cfll lots situated y:ithin the limits of
o uy) o l,Otor village, whlc'h existed on the 7th of July, 1846, but
b oL jf(;;med (?r claimed by such city, town,'m: vill.age; 2d,
TR Source_?rsecml)ln was to give to lotholders deriving title from
T = OI.n t ¢ authorities of a pueblo or town, or flrom an
S haior Gt a8 originally the grantee of the land upon which the
o, 15 sltuated-t%le benefit of the examination by the board

general title under which they hold, and relieve the commission-

ers fr

om t ; oo dar :
& he necessity of considering a multitude of separate claims for
.

* 7 Wallace, 347.
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