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an officer who has no control of the evidences of claims filed
with the recorder of land titles.

Being an officer of the government, it is possible that this
certificate of a survey, which he is authorized to make, may
bind the United States, but we cannot see how it can deter-
mine, conclusively, the rights of private persons, which are
not considered by him, and still less the rightfulness of a
claim submitted by Congress to other tribunals for inves-
tigation, and reserved to itself for final approval or rejec-
tion.

The case of Kissell v. Public Schools, is very much relied
on to establish the conclusiveness of this certificate. That
was a contest between the public schools and a person claim-
ing under the pre-emption laws. The court, in discussing
the effect of a certificate of survey in favor of the schools,
precisely like the one in the present case, said that, as to the
public schools, they were bound by it, and so was the gov-
ernment. ¢ The parties interested,” says the court, « have
agreed that this land was a school lot, and here the m.atter
must rest, nnless some third person can show a better title.”
The court held, in that case, that Kissell did not show a
better title, by a common entry and purchase as pre-empfot,
because the land, being within the limits of the tow"n of St.
Louis, was reserved from sale. The clear implication here
is, that when there is a better title, the certificate of survey

is not conclusive against that title.
JUDGMENT AFFIRMED.
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2. In ejectment brought under such circumstaneces an inquiry of the de-
fendant, when examined as a witness, what he gave for the property,
how much he had paid, in what manner he had paid, and whether he
had paid a valuable consideration, is irrelative.

Brror to the District Court for the Northern Distriet of
Georgia, the case being this:

In 1850, one Rogers being in possession of certain prem-
ises for some years, sold them to persons from whom they
passed to the Rome Female College. And this college exe-
cuted a somewhat peculiar deed conveying them to Cald-
well,  Caldwell being thus in possession and claiming title,
S(.)ld them in January, 1864, to a certain Vliet. Vliet paid
him $4000, and gave him two promissory notes, each for
$§7000, payable iu the course of the vear at dates fixed. Cald-
well at the same time executed to Vliet a title bond in the
penal sum of $26,000, reciting the payment of the $4000 and
the delivery of the notes, and conditioned that if Vliet should
Pay the notes at maturity and Caldwell should thereupon
make- to him “a good warranty title in fee simple”” for the
pl‘ennse.s, the bond should be void. The bond was silent as
to the. rlght of Vliet to occupy the premises, but Caldwell
{)ut him in pos.session. Vliet transferred the bond and de-
t;]‘s“sgtgsszs]s(sllop tf) Burnett. Nothing haying bee.n pai(.l on
ihe matu;it , fr?lme than three years having expired since
5 )t(;B ie one last payable, Caldwell brought eject-
T d@ ..U'Sr urnett to recover possession of the property.

A ¢ hgm?n him no notice to quit.

: Iclofl'mesglal,‘ Burnett the de'fendant being on the stand,
gk hog}oposed to ask hln.rl what he had given for the
ity ’he hac;nuc'}(l} he had paid anfl in w.hat manner, and
ot abjestion ovegflrlul frl Vahluszle consideration. The court,

In additio’n t l'e t - 111tel‘P0ga}tOl‘y.

Muebhiaiii \(;hteltlls, Vzgmus questions were made .bef.ore
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The court (Erskine, J.) gave instructions on all those
points, but in addition instructed the jury that «if a pur-
chaser failed to comply with the terms of a contract under
which he obtained possession, the vendor was at liberty to
treat the contract as rescinded, and regain the possession by
an action of ejectment; that in such case neither a demand of
possession nor a notice to quit was necessary; that the eject-
ment here was not brought to enforce the contract of sale,
but to regain possession of the land acquired under it.”

Verdict and judgment went for the plaintiff, Caldwell;
and the defendant, Burnett, brought the case here.

Mr. T hompson, for the plaintiff in error, went into argument
to show that the instructions as to the statute of limitations
—as to Caldwell’s paper title, and the deed executed by the
trustees of the Rome Female College—were erroneous; and
particularly to show that the instructions above quoted, as to
the right to bring ejectment and this without notice, were so.

Myr. J. E. Brown submitted an able brief contra, along with a
MS. report of a late case, McHan v. Stansel, in the Supreme
Court of Georgia, deciding that, in a case like the pyesent,
ejectment might be brought without any notice to quit.

Mr. Justice SWAYNE delivered the opinion of the court.

This is a writ of error to the District Court of the United
States for the Northern District of Georgia. The sult was
an action of ejectment, prosecuted by the defend.ant.m error
to recover possession of the premises described in his declé.t-
ration. The view which we take of the case ren'ders it
unnecessary to consider several of the exceptions which are
found in the record. The facts as they appear, and which
are undisputed, are as follows:

Caldwe};l wa; in possession, claiming title. On the 26t3
of January, 1864, he sold to Vliet, who paid him $4000, zfn
executed to him two promissory notes, each for $7000, pd%"
able, respectively, on the 1st of April and the lsthof Jl:ni:
following, with interest from date. Caldwell at the sa f—
time executed to Vliet a title bond in the penal sum 0




Dec. 1869.] BurNETT v. CALDWELL. 293

Opinion of the court.

$36,000. It recited the payment of the $4000 and the exe-
cution of the notes, and was conditioned that if Vliet should
pay the notes at maturity, and Caldwell should thereupon
make to him “a good warranty title in fee simple” for the
premises, the bond should be void. The bond was silent as
to the right of Vliet to occupy the premises, but Caldwell
put him in possession. Vliet transferred the bond and de-
livered possession to Burnett. Nothing having been paid
of the notes, and more than three years having expired
since the maturity of the one last payable, Caldwell insti-
tuted this suit to oust Burnett and recover back possession
of the property.

The legal prineiples which must govern the determination
of t}}e case are all well settled. If the contract in such cases
be silent as to possession by the vendee, he is not entitled to
1t* If the contract stipulates for possession by the vendee,
or the vendor puts him in possession, he holds as a licensee.
i relajfi()n of landlord and tenant does not subsist between
the parties. The characteristic feature of that relation is
:’;:gltll‘lg- The vendee pays nothing for the enjoyment of
licenl;;o?er;y. The case comes within the.category O.f a
pron ‘-76 : n‘ such cases the vendee cannot d1spu.te the t}tle
ahis leSY; (‘)1 alrly more than the lessee can question the title
by e esi(;)l.I The assignee of thfa vendee is as much bom}d
phstient O?Ppel as the vendee himself.§ Upon default in
ity Becofmy mstz.mlment of the purchase-money, the pos-
Gectment,| I;;s tortious, and the vendor may at once bring

I fjectment may sometimes be maintained when

Cov
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———
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In England it is necessary to give notice to quit before
bringing ejectment.* In this country, generally, the rule is
otherwise.t In the case before us, the question must be
decided according to the local law of Georgia. The author-
ities upon the subject, cited in the brief for the defendant
in error, and especially the manuscript case of McHan v.
Stansel, decided by the Supreme Court of that State, at the
June Term, 1869, and not yet reported, establish the propo-
sition that such notice in this case was not necessary.

The plaintift’s lessor was clearly entitled to recover upon
these grounds. This renders it immaterial whether Rogers
had or had not a valid title by virtue of the statute of limi-
tations, whether Caldwell had or had not a valid title under
the same statute, or a perfect paper title, and whether the
deed executed by the trustees of the Rome Female College
was valid or not. Resolving all these questions in the nega-
tive, the right of the plaintift’s lessor to recover was not
affected. The instructions relating to these subjects may,
therefore, be laid out of view. Iu any just view of the su})-
ject they could have worked no injury to the plaintiff in
error.

The testimony offered as to the amount paid by Burnett
to Vliet for the property was irrelevant, and was properly
excluded.

In Marlin v. Willink,} where the leading facts were 'sub-
stantially identical with those upon which the questions
before us have arisen, Judge Duncan said: This is the
plainest case in the world.” Ejectment was held to hane‘
been properly brought by the vendor, and a judgment i his
favor was sustained. W hatever relief the plaintiff in error
may be entitled to must be sought in equity. He can have

noue at law,
JUDGMENT AFFIRMED.
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