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Syllabus.

the plaintiff, if established, could in no wise affect the legal

liability of the defendants; nor could the fact be received in
mitigation of damages. It is well settled, that proof of the
bad character of the plaintiff is inadmissible for any purpose
in actions for malicious prosecution.* All the evidence upon
this subject disclosed in the bill of exceptions was incom-
petent, and should have been excluded from going to the
jury. This instruction also was erroneous.

Judgment REVERSED, and the cause remanded to the court
below, with an order to issue a venire de novo.

StAR oF HopE.

1. To constitute a voluntary stranding of a vessel it is not necessary that
there should have been a previous intention to destroy or injure the
vessel, nor is such intention supposed to exist. It is sufficient that the
vessel was selected to suffer the common peril in the place of the whole
of the associated interests, in order that the remainder might be saved.

2. The stranding is voluntary whenever the will of man does in some degree
contribute thereto, though the existence of the particular reef or bank
on which the vessel grounds was not before known to the master, and
though he did not intend to strand the vessel ihereon ; provided it suffi-
clently appear that in making the exposure of the vessel he was aware
that stranding was the chief risk incurred by him, and that it was not
Wholly unexpected by him.

8. These principles applied to the facts of this case, and the stranding held
to be voluntary, so as to render the damage to the ship thereby caused,
and all costs and expenses consequent thereon, a subject of general
average contribution,

4 As 4 general rule the contributory value of the ship, when she has re-
Celve;d no extraordinary injuries during the voyage, and has not been
repalred on that account, is her value at the time of her arrival at the
te?mmation of the voyage. But where, as in this case, the ship has sus-
tained injuries during the voyage and undergone repairs, her contribu-
‘w‘ry value is her worth before such repairs were made. In the absence
& Ou‘e}' proof on this point, her value in the policy of insurance at the
Emt of departure is competent evidence. From this, however, should

¢ made a just and reasonable deduction for deterioration.

* 1 Greenleaf’s Evidence, ¢ 55.
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5. The expenses of an ez parte adjustment made by the chartercrs of a ship
at the port of delivery are not chargeable in admiralty on the ship or
freight, unless the results were adopted and used in the court below by
the commissioner who stated the adjustment made under order of the
court.

6. Repairs cannot be made by the master unless he has means or credit; and
if he has neither, and his situation is such that he cannot communicate
with the owners, he may sell a part of the cargo for that purpose if it is
necessary for him to do so in order to raise the means to make the re-
pairs. Sacrifices made to raise such means are the subject of general
average, and the rule is the same whether the sacrifice was made by &
sale of a part of the cargo or by the payment of marine interest.

ArpeaL from the Circuit Court for California; the case
arising upon an agreed statement of facts, in substance thus:

In November, 1855, the firm of Annan, Talmage & Em-
bury, chartered at New York the ship Star of Iope, the
master, officers, and crew being all employed by the owners.
They received on board of her, at the port just named, 2
large quantity of merchandise on freight deliverable at San
Francisco, and also merchandise their own property. They
received also, on freight, payable to them for and on aC_CO‘lnt
of the owners, two hundred and forty-four tons of coal.
Among the merchandise shipped by the charterers and the
other shippers (not the owners), were five hundred casks and
packages of brandy and other spirituous liquors, stowed next
the coal, and one barrel and forty-eight kegs of gunpowde,
prepared as ¢ patent safety fusees.”

With this cargo on board, the ship sailed fr _
in February, 1856, for San Francisco, being in all respfcr.s
during the voyage kept tight, staunch, well-fitted, tack.ef:],
and provided with every requisite, and with neceSSﬁ‘"y'":em
and provisions—all which the charter-party bound the 0¥ier
that she should be—except as hereinafter set for-th- o e

During the voyage, about the middle of April, 183q’ h
ship being then on the east side of the southern end of ;_0111 e
America, and in about latitude 46° 8., longitude 58° W., b
weather squally and the sea rough, great quan
and vapor were observed issuing from the
hatches. After as full an examination as was PO

om New York

tities of smoke
fore and after
ssible be-
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tween decks and otherwise, all on board had every reason to
believe the ship on fire below, originating as was supposed
in the coal by spontaneous combustion. The hatches were
immediately fastened down and everything made tight, in
order to check as much as possible the progress of the fire,
at least until a port of succor could be reached. It was
known that among the cargo were large quantities of spirit-
uous liquors, and of the prepared gunpowder already de-
scribed, all which were believed by every one on board to be
highly inflammable and explosive. Great alarm was felt in
consequence, and the destruction of the ship, officers, and
trew was apprehended by all.

The crew refused to continue the voyage, and the captain
determined properly to make for the Bay of San Antonio, on
the southeast coast of Patagonia, as the nearest anchorage.
In _about four days, during which the signs of fire continued
to increase, she arrived off that bay, and set the usual signal
Jor a pilot.
~In making ready the anchors and getting up the chains
f‘_'om below, these were found quite hot, and there were other
signs of .ﬁre which greatly heightened the general alarm.
bMe?.mtlme the weather was such, the wind blowing the
ioltp}flg?t on shore, with a h?avy sea running, that she could
i coz?:ld()ﬁ: hThe shore being very rocky am.i precipitous,
Sl }10tf ave gone on there without certain and almo.st

i VQFS7S o v.es_sel, eargo,'aud all on board. The captmn
¥ pilgot w)_tll;wllhng to run into a bay unknown to him without
s ’it ;2 e a;l?oul three hour.? Jor one, but none came. The
of hm’?um l;: eV;Slerl‘t,.vva.s a wild and des'ola/le bay, without sign
bt W hl this t1r}1e the indications of fire below, as
o determine(;at eri, contmue'd to grow worse. At length
SHiitintionie, = ;clle pest thing to be .done for the general
o (;f those}())ecls y for the preservation of the cargo fmd
ot a pilot reffé oard, to .make the attempt torun in with-
Wi ettt al% risks to be thereby incurred rather

main outside in the mowentary apprehension of

destruet
Was T t? all. Under all the circurnstances, the captain
Sully Justified in this.
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In attempting to enter the bay the lead was kept going,
showing successively 8,7, 6, 5, 4%, and 4 fathoms, and inme
diately afterwards the ship grounded, and after striking heavily
remained fast. The reef or bank on which she grounded
was not visible at the time, and the captain was not aware of
its existence, though her stranding was one of the chief risks he
had assumed in undertaking to run in. The result of the at-
tempt was, that before the ship could be got to sea again
she sprunk aleak, and sustained other very serious injuries
in her bottom.

These were such as to fully justify the captain in tarning
back with her to Montevideo (as the nearest port) for exami-
nation and repairs, there being no inhabitants at San Anto-
nio, and no sign of human life, and the water taken in by
the ship having apparently extinguished the fire below.

He arrived at Montevideo in the end of April, 1856, and
on removing the cargo found marks of fire on various por
tions.  The necessary expenses incurred by the ship at this port to
enable her lo resume her voyage, including repairs, unloading,
warehousing, and reloading of cargo, &c., were $100,000.

To defray these, the captain, being without credit or means,
either of his own or his owners (and there being 4t Monte—
video very little market for such goods and merchandise a3
the ship had aboard), necessarily sold a considerable portion
of the cargo. This sale, both as to the mode and the cargo
selected, was managed with all due care for the interest of
all concerned. Of the cargo thus sold portions belonged t0
different parties shipping. 5980

About the 11th September, 1856, the ship left Montev1'de‘-{
no unnecessary delay having been made there, and arrives
at San Francisco on December 7th, 1856. :

The goods and merchandise of the several shippers 11‘0
maining on board were in due time and in good order (¢
livered to them.

Upon her arrival at San Francisco the
Ewbury, and one George Hazzard, who ba
signees of Annan, Talmage & Embury, both
party and as to their portion of the cargo, an

gaid Annan and
d become the a5
as to the charter-
d in all respects
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the successors in interest of Annan, Talmage & Embury,
claimed and obtained the control of the ship and her cargo
until the delivery of the latter was completed, and they alone
collected and received of the several consignees the freight
therefor. Messrs. Annan, Embury & Hazzard delivered to
the several owners the goods and merchandise respectively,
first obtaining from them the amount of their several con-
tributions to the general average, and they also received so
much of the cargo as was deliverable to themselves.

Of $36,000, the price and hire fixed in the charter-party,
$9822.20 was paid either by the charterers or their as-
signees.

The expenses properly and necessarily incurred by the
ship, from the day when her course was first changed for
San Antonio, until the day she resumed her voyage; the
freight due at San Francisco on the several portions of the
cargo not delivered there to the several owners; the value
at San Francisco of the ship and of the entire cargo, as well
as of the portion delivered there, were matters which were
all agreed upon by the parties; though the value of the ship
at Montevideo was not known. i

In this state of facts, Annan et al., the charterers, and four-
teen other parties, shippers, and a sixteenth party, Embury
e.t al., filed, in March and April, 1857, in the District Court,
libels against the ship, then in the port of San Francisco.
An?an & Co. for $44,700, and Embury & Co. for $10,115.

flhe‘ libels, except the last, were in the same form, and
Z‘;‘:’E;?P the non-delivery at Sz}n Francisco, by the-ship, of
Yol f:)luﬁnhdh? of merchandise shipped upon her at New
ﬁbe”;nts ‘e © 1Yere(1, at the. former port, t.o the several
o ;iSPsCthe]y, but which were sold in the course
e ere ydthe master at Mon‘(evuieoZ to pay for repairs
o, i » » hade necessary by the stranding of the ship at

24y of San Autonio.
CO{h;;:muswembto all' the libels, except to -that of Embury &
San Antoﬁiosut Stzntmlly that the' stranding at th.e Bay of
the da 00k place under circumstances which made
age, and all expenses consequent thereon, a subject
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of general average contribution by the ship, freight, and
cargo.

The libel of Embury et al. was for the alleged amount
paid by them as the consignees of the ship at San Francisco,
as the expenses of an average adjustment, made or attempted
to be made by them at that port after Ler arrival, and of an
attempted collection of the same.

To this last libel the claimant of the vessel demurred, on the
ground that the matters alleged did not constitute a cause of
contract within the admiralty jurisdiction. Ile thenproceeded
to deny the principal allegations of the libel, and set up that
the adjustment in question was made by the libellants, on
their own account, as the assignees of the charterers of the
ship (Annan & Co.), and not on account of the ship or her
owners, and was defective, erroneous, and worthless; that
at all events the cost of the adjustment should come into tbe
general average, and the ship be liable only for her share 1
the contribution. That the libellants having, as charterers
and consignees of the ship, delivered the cargo to the several
consignees thereof without collecting the average thereon,
should bear the loss. That the average actually collecté?d
by them, and the sum of $30,000 balance remaining unpaid
ou the charter of the ship, should be set-off.

The court referred the case to a commissioner t0 rép
an adjustment, upon the assumption that the loss and ex
penses caused by the stranding of the ship were general
average. He did so report. DBut in his report—

1. e charged the ship or freight with the expenses o
adjustment made at San Francisco, by Annan, Embur
Hazzard. d :

2. ITe assumed as the basis of his estimate of the.contmhu:
tory value of the ship her valuation in the policy o'f insuranct
at Boston, deducting what the repairs at Monte\?deo COSt-'] i

8. He brought into particular average, or subject s Lf(
duction of * one-third new for old,” certain exPexls§St1'=e
Montevideo, which, though incidental to the repairs O ].c'l‘
ship, were either not themselves a permanent benetit to Dt
or were not incurred for that purpose. Such as exp

ort

f the

enses of
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1. Sarveys, orders, estimates, reports, &e.

2. Preparations for making the repairs; labor in heaving
her down ; wear and tear of materials used therein; anchors,
cordage, blocks, &c.; boat hire, &e.

3. Building staging and use of materials therein, &e.

4. Expenses of raising funds (0. ., loss on sale of cargo), &c.

Upon the coming in of the report, exceptions were filed
by both parties. By the libellants, on the ground mainly
that the loss and expenses were not general average; by the
claimant, upon grounds affecting the details, just mentioned,
of the report,

Upon these exceptions and the case stated, the matter was
argued before the District Court, which decided that the
damage caused by the stranding of the ship, and the loss and
Xpenses consequent thereon (including the cost of the re-
pairs at Montevideo), was a subject of particular average,
atlfl not of general average, as contended on behalf of the
Shlp;. and held her liable, as contended for by the libellants.
Its view apparently was, that to make the case one for gene-
}'al average, the stranding should have been the result of an
Intention to effect that particular object. That court also
held the ship lable under the last of the libels, namely, that
of Embury et al., for the expenses of the adjustment made
l()‘y ﬂfe C?nsignees; and decreed accordingly. The Circuit

ourt affirmed the decree of the Distriet Court.
dii‘(‘)::‘i‘l‘l‘emly, and }oefore the appeal to this court, it was
ﬂmounAtei(y t}fut a serlous error had been com'mitted in the
s bélfelte'.(l in the decree upon the 1:11'st libel, $26,469.
& fouml“(ll S:Upulated. between the parties, tpat fl'.om'any
Pt be’d,ulc to the libellants, Annan et al., in their libel,
the Cl‘mrt‘ercf uct;ed 396,}77.80, the balance due by them as
‘iiﬁ'erenee. elﬁ of the ship, al']d the decree entered for the
B -SO 1}u’c a small pom(?n of this bal.anee was in fact
e n;ve | 1at the ‘decree, instead of being for $26,469,
g een but 'for $4291.18.
chalf of the ship a motion was made to correct this

OETOT of fioyped!” ¢
gures. The court, however, refused to correct the
VOL. 1x, 14 .
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decree, on the ground of the great lapse of time since the
entry of the decree in the District Court, and because the
alleged error, if it existed, might be corrected on appeal in
this court.

It appeared also that another large sum, about $14,000,
which should have been deducted from the same judgment
for averages received by the same libellants, was never de-
ducted.

Both these errors of figures were attributable to the ad-
juster who made up the adjustment for Embury et al., and
to whom the casting up of the amounts awarded in the de-
cree had been subsequently committed by the ship’s agent
at San Francisco.

The case was now brought to this court on these grounds:

1. That the damage to the ship, caused by her stranding
at the Bay of San Antonio, and the loss and expense COl-
sequent thereon, were a subject of general average, and not
of particular average, as decided by the court below.

2. That even if this were not so, and they were a subl]e;ct
of particular average, then the exceptions to the commis-
sioner’s report should have been sustained.

8. That the error of figures in entering the decre
of Annan et al. should be corrected, by reducing the same
to $4291.18.

e in favor

Mr. E. Casserly, for the appellant: o
The conditions which must concur to stamp on @ marltlrlﬂ]e
loss the character of a general average may be stated a8 e
lows :
1. The danger must be imminent, and common to the
ship, cargo, and the lives of those on board. _

2. To avert this danger from the whole, the ship o Ci”}'“;{’
either entirely or in part, must be purposely exposed to 118
in lieu of the whole. !

8. By the loss incurred, the safety of the other intere
involved must, at least for the time, be accomplished.

sts

seconil

: ; e
The ouly controversy here is, whether or no th 5
. o o 5 . W 2]
essential condition is found in the case.

In other
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whether, to avert the danger impending over the whole, the
ship was purposely put at risk in lieu of the whole, so as to
make the damage afterwards incurred by her (and, of course,
the consequent expenses) matter of general average con-
tribution.

The facts are agreed on. The question is as to the legal
effect of them.

The two following propositions contain, we suppose, a just
statement of the law which governs this case:

1. Whenever, to avoid an imminent danger, common to

the ship, cargo, and the lives of those on board, the ship is
voluntarily or purposely exposed to a distinet and extraor-
dinary peril, out of the usual course of navigation, and of
the ship’s duties as a carrier for the voyage, any loss or
damage to the ship consequent thereon is a subject of gene-
ral average contribution.
_ 2 Itis immaterial though this loss or damage to the ship
18 other or greater than was expected, or whether it was
wrought directly and immediately by the act of exposure, or
mC}denta.lIy by reason of the ship being placed in a situation
“'ll{l‘eh made her liable to the injury.

The two propositions may be discussed together.

T.h.e whole law of general average is a series of analogous
fquities drawn out from an original principle. There being
22”(]§01ded case precisely the same with this in its facts, it

¢ hecessary to deduce the law of this case by the same
Pﬂr;zess, aided by the decisions in analogous cases.
Sitio}ll]z 2105;5 <t>bx;ious general. analog:y to sustain.both propo-
s 0&1';3;0 an l§oods put into a lighter to rellev"e .the ship
of genel‘al,averaa t?r“7gr(1.s lost or dagxaged. This is a case
ihoatts o ge a.s’an(nent as t.he Digest, and so by all the

Rl hi(rle]’ without exception. :
thip o ghly analogous case of goods hg'htered out of a

pelled to tuke refuge in a port to which she was not

destine : ;
i 1, and which she cannot enter without being relieved
a part of hep cargo. °

'J.‘ hl‘lS ]attel‘ cag

e k] € presents pointedly the feature which con-
erts a logg Oflig

htered goods into a general average, namely,
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that the lightering is out of the usual course of navigation
for the voyage. Where it is not so, as when the lightering
is in the common course of navigation or business, the loss
is particular average. The exception is fully recognized,*
and confirms the rule, and both clearly establish our two
propositions.

In all such cases the decisive fact is, that there is a volun-
tary exposure of the goods to a distinet and extraordinary
peril, out of the common course of navigation. The inten-
tion in putting the goods into the lighters is not to destroy
them. Very generally the expectation is that they will be
saved. The loss, howsoever it occurs, is incidental to the
exposure, and is general average.

Following out the same principle of an extraordinary espo-
sure, Magenst mentions the case of goods put out of a leaky
ship on board of another, which was afterwards captured,
where the goods were contributed for in general average.

Besides lightered goods, Emerigon} mentions the cas
of boats launched from a ship for the common safety and
afterwards lost, coming into general average. As when 2
ship chased by hostile cruisers put out a boat with a lantert
into the sea at night, by which the enemy was misled, and
the ship escaped.

And see the cases of extraordinary exposure ot lo§s, :
of the common course, in 2 Phillips on Insurance: shppmg
the cable to run out to sea to escape going ashore;§ Sm_ls fet
go to right the ship when on her beam-ends;|| a}"P’)"”’gf‘t
portion of the ship’s tackle or equipment to an extraordinary
use; ¥ cutting a cable to keep with convoy or escape fromat
enemy;** expense of putting into a port out of the coursé
of the voyage, to refit, &c., &e. 11

Finally, in Dupont v. Vance,]} this court has stat &l
tinetive features of a general averaée sacrifice in these worts:

out

ed the dis-

MO P IEEIS

* Bmerigon, 474; 2 Phillips on Insurance, 4 1288, and note 3; Steven®
and Benecke, 134; Lewis v. Williams, 1 Hall, 437, 438.
+ 1 Magens, 160, case ix, quoted by Stevens and Beneke,
1 Pp. 480, 481. 3 41295, | 1298
** 44 1308, 1309. ++ % 1820. 1 19 Howard, 162.

134, note a-
i Y] 1299.
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“If it be made to relieve the adventure from a peril which
has fallen on all the subjects engaged in it, the risk of which
peril was vot assumed by the carrier, the charge is to be borne
proportionably by all the interests,” &ec.

The doctrine which prevailed below seems to have been
that, to entitle a loss to come into general average, it must
be not only the direct, but the immediate result of the act
and will of man; so that, if the loss be by stranding, strand-
ing must have been the very form of injury premeditated in
making the exposure or sacrifice. But this doctrine is at
war with the first principles of general average; with many
of the oldest and most widely acknowledged cases of general
average; and with several decisions of recognized authority
lu the Federal courts. The vital principle of general aver-
age .is the motive of the act of sacrifice or exposure. That
motive must be the common safety of the other interests
concerned. It is that which gives its character to the act;
not the fact that any particular damage was intended, or
form of damage or injury * premeditated.”

The doctrine is moreover in conflict with the principle
and reason of the oldest and clearest cases of general aver-
age. Such are: goods put into lighters to relieve the ship;
goods lightered to enable the ship to enter a port not her
port of destination; goods put out of a leaky ship into an-
S}'ﬂlze;‘. \thch jis? :.Lft;erwards captured, &c. In all these cases
powe:lglsf of injury are manifold, and beyond all human
e gorehal?d to particularize. Thus, lightered goods
s oml?a%‘ed by water from the sea or the sky, by cold
ing 01"'e:t' y lightning; may be los.t by strarildmg or fo.under-
sib!’e tOJsza ‘;0“, o by capture. It is, therefore,.qmte impos-
N imﬂ-le)&ia(iw f'ar the,e’damage done the googs is “the direct
Loy b e.zlesu]t of .the exposure, or is me‘rfaly a con-
ety el le.znt of Fhelr belpg placed in a position wl}lch
lar'form of g:i“ ;al‘ly hable to injury. Or, t.hat the particu-
of the ])istrictl%e f101‘1‘e could have bee{x (in t.he language
that particular l;’.‘“t)” the result of an intention to effect

object.” That would be to require of every




214 Star or Hopk. [Sup. Ct.

Argument for the shipowners.

master of a ship, besides being a mariner, to be also a
prophet.

The doctrine is equally opposed to all the most authorita-
tive cases in the United States.

In Caze v. Reilly,* a case the reasoning of which has twice
received “the unqualified assent” of the Supreme Court of
the United States,t the master of a schooner, hard pressed
by British eruisers, ran her upon the beach at Long Branch.
The enemy, landing in boats, set fire to the vessel and burned
her to the water’s edge. The hulk floated ashore and was
lost. About half of the cargo was saved, part before she was
set on fire, and part after the fire was extinguished. Two
questions were raised as to the liability of the goods saved
to a general average. First, for the value of the vessel; and,
second, for that of the freight and cargo lost. The first—
which, in fact, involves the other—was the only one argued
and decided. The court held in favor of the general average
for the value of the vessel.

So in Sims v. Gurney,t a case which, like Caze v. Reilly, has
twice received the approval of the Supreme Court of the
United States.t From the violence of the storm in the
Delaware Bay the ship, in this case, had to go ashore some-
where, and was in danger, if left to herself, of going upon
certain flats, where her situation would have been extremely
perilous. The subsequent facts are stated by the court:
(p. 527.)

“To prevent that, the course was altered, and they stood for
Cape May, the most desirable place to run on shore. The cap-
tain wished to get to Cape May, and the pilot said he would try
for it, although he did not expect to effect it, but supposed they
would stick on a ridge about four miles from the Cape: On this
ridge the ship struck, according to the pilot’s expectations. e
lost her rudder and labored very hard on the ridge ; the mizzen
and mainmast were cut away to save her, and at length, con-

* 8 Washington’s Circuit Court, 298.

+ Columbian Insurance Company v. Ashby, 18 Peters,
Adams, 10 Howard, 302

1 4 Binney, 513.

343; Barnard #
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trm;y to expectation, shé beat over and got into deep water
between the ridge and the Jersey shore. Being then quite un-
governable, she was at the mercy of the winds and currents,
which, most fortunately and unaccountably, brought her on the
shore near to Cape May, the object of their wishes. The damn-
age was very considerable, both on the ridge and at the Cape,
and in the course of the argument the damage at these two
places has been the subject of separate consideration.”

It was held a case of general average, both as to the dam-
age from striking on the ridge and as to that from stranding
on the beach at Cape May.

“‘Because,’ says the court, ‘the damage at Cape May was the
necessary result of running on the ridge. The ship lost her
rudder and masts on the ridge, in consequence of which she was
driven by the winds and waves on the shore near the cape. The
same reasoning applies to the boats. For it was left to the jury
to decide whether the damage done to them was in consequence
of running on the ridge.’”

| The first damage was by striking on the ridge four miles-
from Cape May, and was expected. The subsequent damage
done by the loss of her boats and her stranding on Cape
May Was not only not expected, nor the result of an inten-
tion to effect that particular object, but was contrary to the
expectations of the ship’s officers. It was, however, a con-
Squence of the original act of exposure, and partook of its
Charfleter, because it was produced subsequently, by placing
her in a situation which made her peculiarly liable to dam-
age: namely, running her on the ridge, where she beat till
she lost two of her masts and her rudder, and became un-
Mmanageable, *

The better doctrine is to treat all the facts connected with

or ¢ . . 5
onsequent upon the original fact of exposure as one se-
L SRR

Su:arﬁz(i}zee;;ur-gess v. Cary, 2 Curtis, 59, 66, 87 ; Reynolds ». Ocean In-
Maggrath 1;’ ChP‘Ckermg,'IQI; Gray v. Waln, 2 Sergeant & Ruwlg, 2295
inng, 449 '] urch, 1 Caines, 196; Hennen v. Munro, 16 Martin’s Louis-
i . 150 & case in the French Court of Aix Code de Commerce, Ro-
8TON’s edition, note to Article 403,
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ries: by reason of what a late writer calls the “oneness”
of an act of general average.*

II. Was the stranding of the ship such as to make the loss
occasioned thereby a subject of general average, within the
rule laid down ?

That this inquiry must be answered in the aflirmative
seems sufficiently clear.

How is it possible, on the case stated, to deny that there
was an exposure, by the master, of his ship, to a distinet and
extraordinary peril, purposely made by him, as the only
escape from the instant destruction impending over ship,
cargo, and crew ?

The stranding is voluntary whenever the act of man in
any degree concurs with the vis major to produce the result.t

The statement is, that “stranding was one of the chief
risks he had assumed in attempting to run in.” The other
facts show counclusively that he realized this danger fully.
They show that with his ship surrounded by the most press-
ing dangers, so thoroughly did he appreciate the perils of
entering, and so reluctant was he to encounter them, that
for three hours he held on outside, waiting for a pilot. A
more pregnant fact it would be difficplt to imagine. When,
at last, he made up his mind to attempt to run in at all
hazards, it was not because he overlooked or underrated the
perils of the enterprise; but because it offered the only
chance of escape from the far greater dangers that sur-
rounded him, and which had become too pressing for further
delay; and because, as the agreed statement says, “.he ek
ferred all the risks of running in to those of remaining out-
side.”” So stern was the necessity, that even though he
knew the water was shoaling rapidly under him, the lead
showing successively eight, seven, six, five, four and a half,
and four fathoms, he dared not desist from the attempt t0
make his way in. The next moment, as must have been

S

* Hopkins’s Average, 82, and cases cited.
+ Bmerigon (Meredith), 324, 4756; Arnold on Insurance,
1866), and note 1, p. 786; 4 Boulay Paty, 455, 457, 478.

785-6 (Eng. ed.
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expected, the ship grounded, and after striking heavily, re-
mained fast.®

In the face of these facts it seems little to the purpose to
urge that the particular reef on which the ship struck was
unknown to the master, that he endeavored to get a pilot,
or even that he hoped or expected to take her safely in,

The theory of the court below was that to constitute a
general average loss there must be an intent recklessly to
destroy the thing selected for the exposure; a determination
to sacrifice it at all events, without regard to the ordinary
means of safety.

In truth, the intention to injure the jactus, as distinguished
from the intention to put it in a situation of exposure out of
the usual course, much less to injure it in any particular
manner, or by any particular rock or shoal, cannot be an
element of general average. Otherwise, goods lightered
would never be entitled to contribution; because, as to them
(as already remarked), so far from there being any intention
to injure them, the expectation commonly is that they will
be saved.*

So there is nothing in the fact that the captain tried to
ge'ta pilot. Having determined on the effort to take his
ship in, it was his duty to do so, safely, if he could; and
the law of general average neither requires nor allows any
Wanton exposure of property, or reckless disregard of the
ordinary precautions. Neither does it object that the mas-
ter obtains safety for the rest, at the least possible risk to
the tbing exposed.t

Lt 1s sufficient if there is a purpose to subject the jactus to
a distinet and extraordinary exposure in lieu of the rest.
That }.wwing been the master’s purpose in this case, it is im-
Mmaterial how far he hoped or endeavored to take his ship in

thout serious injury. His purpose and intention were to
___—\

* Caze ». Reilly, supra, 214.
511 ]s:;nm-d v. Adams, 10 Howard, 270; Sims v. Gurney, 4 Binney, 518,
1 919, 5195 Mutual Insurance Co. v, Cargo of Ship George, Olcott, 89, 91,

92; Columbia Insur '
(ch. 12, § 13), ance Company v. Ashby, 13 Peters, 342; Emerigon, 324

IR R
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attempt to take her in at all hazards; and this purpose and
intention embraced all the consequences of the attempt. He
may have hoped they would not be serious, and may have
taken every precaution to that end; and he may not have
had beforehand a very definite idea of their precise character.
But, whatever they might be, he deliberately exposed his
ship to them. When one of them proved to be stranding,
that result took its character from the act whence it flowed.
That having been voluntary and with a purpose, the strand-
ing was, in the eye of the law, voluntary also. The master’s
efforts, or even his hopes to take his ship in safely, as they
could not control the event, da not affect its character.

The only remaining inquiry is—

III. Was the risk taken in this case out of the usual course
of navigation and of the ship’s duties as a carrier for the
voyage, so as to entitle the loss consequent thereon to come
into general average?

The place into which the master of the Star of Hope was
obliged to venture with her, as his only chance of escape,
was not his destined or any port, but a wild and desolate
bay, far from the paths of commerce and forsaken by man,
with a depth of water palpably dangerous and insufficient.
The attempt to take her into such a place at all was not only
beyond his duty, but could not be justified except by circum-
stances so desperate as to leave no alternative between that
and destruction. The same circumstances inspired the mo-
tive which gives to the attempt, and to its consequences, the
character which we claim for them. ;

The circumstances of the present case illustrate forcibly
this important distinction between it and the cases put by
the district judge.

If, after the deviation of the ship, while maki.ng for a port
of refuge, she had encountered an ordinary peril of the se?lS,
or one which, however extraordinary, was casual and who i
unanticipated, and without the choice or agency of mau, i1u ;
neither instance would the loss be general average. In the
former instance the loss is one of the ordinary incldent; of
navigation; in the latter it lacks the essential element of a1l
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exposure made or a risk run by man’s agency with a pur-
pose, and that purpose the common safety from a known
danger.

But in the moment when the determination to take his
ship into an unknown bay, at whatever risk, was acted on
by the master, a new exposure of the ship was made, wholly
different in its character; an exposure to distinet perils,
made with a purpose of rescuing all the interests from a
common danger; an exposure which was the voluntary sacri-
fice of the ship, so far as the mind and agency of man were

concerned, or as respected any consequences that might
ensue.*

IV. [The counsel then directed his argument to the ex-

ceptions to the commissioner’s report.]

Mr. Donahue, contra :

To make a loss or damage by stranding a subject of gen-
(elral average, the stranding must be voluntarily or purposely

one,

The question then presented, as applied to the circum-
stances of the case at bar, is this: Is the accidental strand-
Ing of a vessel to be deemed a voluntary or intentional
stranding within the meaning of the law, when 1t appears
tbat the stranding was either directly or incidentally occa-
sloned by the intentional exposure of the vessel to extraordi-
nary perils, out of the usual course of navigation and of the
ship’s duties as a common carrier ?

The principles established by different cases cited on
the other side, such as Caze v. Reilly,t Columbian Insurance
g)‘”{)’f“"y v. Ashby,p Sims v. Gurney,§ Gray v. Waln,||' seem
' 1. That the intention to consign to inevitable loss the ob-
ﬂzztrst(}whether the-goodis or the ship) which are selected to
COnt"l:e ?urder:‘of the .rlsl.{ forms no element of the right to

rbution.  This principle is expressly declared by the

—

* Lee v, Grinnell, 5 Duer, 415, 416.
’g igashmgton’s Circuit Court, 298. 1 13 Peters, 331.
inney, 513. || 2 Sergeant & Rawle, 229.
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Supreme Court in Barnard v. Adams,* and will not be de-
nied in the present case.

2. It is also decided in these cases, that where a ship has
been voluntarily stranded, the circumstance that she is thereby
lost strengthens rather than destroys her claim for contribu-
tion against the cargo saved by the sacrifice.

8. That though the vessel may have been in the most im-
minent danger of being stranded by the force of the ele-
ments, yet, if the actual stranding is the immediate result of
human agency, and is different from the one impending, and
effected for the common safety, the case is one for general

average.
But in all these cases the actual stranding as it occurred
“was intentional. The doubt arose from the fact that a strand-
ing of some kind was imminent, if not inevitable, and that
the volition of the master was exercised merely in the selec-
tion of a less dangerous part of the shore whereon to strand

his ship.

But in the case at bar it was no part of the master’s in-
tention to strand the vessel. The stranding was not only
involuntary but unexpected, except so far as he was aware
that in attempting to run into an unknown harbor he in:
curred that risk, amongst others, and that it was the chief
risk he encountered. That he voluntarily subjected the
vessel and cargo to whatever risks such a course involved
cannot be doubted, but it is equally clear that he did not
voluntarily and intentionally strand his vessel, that is, that
the stranding was not the immediate and direct result of an
intention to effect that particular object. y

It may be said that the whole deviation to a port of dis-
tress, and especially the entering this port, was a sacrifice for
the common safety. DBut if an accidental dam?ge of this
kind is to be allowed in general average, because 1t occurrefi
during a voluntary deviation, rendered necessary 'by a W‘
major, and therefore is the effect and consequence of a sacrl-
fice for the common safety, the same principle would require

* 10 Howard, 804.
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that every loss incurred during such a deviation should be
contributed for.

Every peril encountered during a deviation is encountered
out of the usnal course of navigation for the voyage, and
might, in a certain sense, be said to be the consequence and
effect of a sacrifice made for the common safety. Thus, if

the damage consequent upon the voluntary exposure to the

dangers of entering an unknown harbor be general average,
by parity of reasoning losses arising from directing the ship
to parts of the seas where the chances of collision are greatly
lucreased, or to high latitudes, where the risks of damage
from icebergs are enhanced, or to stormy and inhospitable
coasts, where the damages of shipwreck might be far greater
than if the regular and usual course of the voyage had been
pursued, might also be contributed ; for the practical results
of the principle contended for would be, that in all cases of
deviation all the interests would be bound to contribute, or
would become the insurers against any accidental damage
sustained by any one of them.

If it be said that the risk incurred in entering an unknown
and unfrequented harbor was extraordinary, we answer:

.1. That in the cases supposed, and in many others, the
risks incarred in consequence of a deviation may be quite as
great and as much out of the usual course of navigation for
the voyage as those incurred by the Star of Hope.

2. Tbat ‘it would be impracticable for courts to make the
d-eter.xm‘natl.on of the right to contribution depend upon nice
diseriminations between different degrees of peril, or to at-
fempt to decide in each case whether the carrier was or was
32;::;“(‘)}(17 by his contract, to expose his vessel to the precise

risk he encountered ; and,

ﬂlli‘w’l;}lllz.l:{;fti isdbfatter to esta.blish on such a sul'wjecjc a clear
i el ge _1.u1e, susceptible of generzfl app}lcatlon, than
Sl riSkemsmn depend upon uncer.tam ‘estmmtes of the
by Claimsenc(c;unt?red, and ‘fh.us g1ve rise to many un-

I“dependentlzfnf tohmcessant lxtxgat.xon.’ :
ment of 4 ¥ of what precedes, w.hlch is in fact .the argu-

¢ court below, we su})mxt that the ship should
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bear the loss, because by an express contract,—that namely,

of the charter-party,—the owner of the vessel expressly un-

dertook to keep the vessel at his own expense in the condition

in which she ought to be. The charter made no exception,
On the whole case the ship should bear the loss.

Reply: To the point, taken here for the first time, that
the charter-party bound the owners to keep the ship staunch,
well-fitted, &c., for the voyage, the answeris: That this cove-
nant is no more than the law would imply without express
words, and is subject to the understood exception of the
perils of the seas.*

Mr. Justice CLIFFORD delivered the opinion of the court.

These are appeals in admiralty, brought here by the
claimants of the ship Star of Hope, from a decree of the
Cireuit Court, rendered on appeal from a decree of the Dis-
trict Court, in four suits in rem instituted against the ship in
the latter court, three being for the non-performance of a
contract of aflreightment, and the other for services ren-
dered, and liabilities and expenses incurred, as consignees
of the vessel. Twelve other suits were also instituted against
the ship by other shippers for the non-delivery of their re-
spective shipments, in which no appeals were taken, as the
amount in controversy in the several cases was less than two
thousand dollars.

1. Reference to one of the libels for the non-performance
of the aflreightment contract will be sufficient, as theyiall
contain substantially the same allegations. Take the first
one, for example, which was filed by the charterers. Tlley
describe the intended voyage as one from the port of New
York to the port of San Franeisco; they also allege that tl.le
goods were shipped on board the vessel; that sh.e sz.uled m?
the tenth of February, 1856, from the port of s}upment,‘
that on the eighteenth of April following, in entering ot

attempting to enter the port of San Antonio, she accidentally
Sl =

§ 8 518,
% The Casco, Davies, 185, 186, 187; Ames v. Belden, 17 Barbour, 1
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grounded or stranded upon a bank or shoal there situated;
that she thereby received such injuries that she was obliged,
in order that she might be able to continue the voyage, to
put back to Montevideo for repairs; that the master, after
the vessel arrived there, being without money, credit, or
other means to execute the repairs, sold a valuable portion
of the goods shipped by and belonging to the libellants, of
the value of forty-four thousand seven hundred dollars, and
with the proceeds thereof paid for the said repairs; that the
repairs having been thus made the ship resumed her voyage,
and arrived safely at her port of destination; that by reason
of the sale of their goods the libellants lost the whole amount
sold, and that the master and owners of the ship neglect and
refuse to make restitution.

2. Prior to the filing of the answer the fifteen affreight-
ment suits were consolidated, and leave was given to the
c‘laimants of the ship to file one general answer to all those
]1b§18, and also to file one general stipulation therein for costs
ana expeuses.

}?ursu:mt to that leave the claimauts filed their answer, in
g};lgla;}ffysaillleiinigzg thta i‘njflry a‘nd damage to the ship at

i a o were incurred by the master volun-
t'arlly and deliberately for the general safety, and especially
for the safety of the cargo and the lives of those on board,
anfi that consequently all loss and damage sustained by the
ship at that bay, and all costs and expenses of the subsequent
i:l'l:;lers,tarll\g all ot.her necessary costs and expenses incurred
e tl?e (;ntemdeo and in getting to sea again, together
oy 0::? s and eXpefisgs incurred for the wages and pro-
S msle n(liaiter, officers, and crew, to the tlme.when
L Sub'elfinef er voyage, are, of rlght z.md according to
by ’the sh{ )b }:) ge‘n_eral average contribution, to be borue
owners tl’lelf;,ofe'r ﬂf]]g:ht? amlgher oarg9, fadoaleophivtip
Wil S Ifntht Tll just propo.rtlons. They also allege
AR thleo e 1bellnnts'hz'wmg been s?ld by necessity
Benetal nocsn eretpa]rs’ are, ‘of right, to be included in the
et age, together with all loss and damagfz to the

consequence of the sale at the port of distress.
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8. Brief reference must also be made to the libel filed by
the consignees of the ship, as the fourth appeal under con-
sideration is from that part of the decree relating to that
suit. Annexed to the libel is a schedule setting forth the
particular expenses and liabilities incurred for which the
suit is brought, and the appellants, in response to that claim,
allege, in the answer, that if any such disbursements were
made, or any such expenses or liabilities were incurred, as
is therein supposed, the same are a portion of the general
average upon the ship, her freight, and cargo, to be borne
by them all ratably, as alleged in the answer to the other
libels.

Both parties consenting, the cause was referred to a com-
missioner to take and state an account and adjustment, upon
the basis that the damage, loss, and expenses incurred by
the ship are a subject of general average contribution, a3
contended by the claimants. Subsequent to that order, and
before the hearing, the parties filed the agreed statement of
facts set forth in the record. Although filed subsequent to
the order of reference, still it is quite evident that it was
drawn up and agreed to prior to the order, as one of the
conditions of the order is that it shall not affect prejudicially
the agreements of the parties as contained in the agreed
statement. ¢

Other evidence was introduced in addition to what is con-
tained in the agreed statement, and the commissioner having
heard the parties reported his conclusions in writing to the
court, as directed iu the order of reference. Ixceptions to
the report were duly taken by both parties, and the)f yers
again heard in support of the same; but the court being of
the opinion that the damage, loss, and expenses incurred by
the ship, as described in the answer and in the agreed staté-
ment, are not the proper subject of general average con‘trl‘-
bution, sustained the exceptions filed by the libellants, 0"9?;
ruled those filed by the claimants, and entered the degree S:'
forth in the transeript. Appeal was taken by the clmman;
from that decree to the Circuit Court, where the flecrfée.od
the District Court was in all things affirmed. Dissatistie
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with the decree as affirmed, the claimants appealed to this
court, and still insist that the damage, loss, and expenses
incurred by the ship are the proper subject of general aver-
age between the ship, her cargo, and freight, as alleged in
the answer, which is the principal question presented for
decision.

4. Much less difficulty will attend the solution of the ques-
tion than is usual in cases of this description, as all the facts
material to be considered in deciding the case are set forth
in the agreed statement signed by the counsel of the respec-
tive parties.

Part of the cargo was furnished by the charterers, but large
quantities of goods were also shipped by the libellants in the
other libels, numbered from two to fifteen inclusive, and the
owners of the ship also, by the consent of the charterers,
shipped two hundred and forty-four and a half tons of coal
on their own account. They were not interested in the other
shipments, nor is it necessary to describe the goods compos-
ing the residue of the cargo, except to say that among the
mercbandise shipped were five hundred casks and packages
of spirituous liquors, and forty or fifty kegs of gunpowder,
Prepared as  patent safety fuses,”” and the agreed statement
shows that the spirituous liquors were stowed next to the
00?}} §hipped by the owners.

W’lth. a full cargo on board, the ship sailed for her port
of destination on the day alleged in the pleadings, and dur-
;:%Vlthed\"oyuge, to wit, on the fourteenth of April following,
. “18. IS_COVeljed that great quantities of smoke and vapor
S}ele ssulng from the fore and after hatches of the ship.
w:: gzzgl‘f)cied.iug on her voyage, at the time the. discoY(?ry
i dew;;n atitude forty-six degrees south, longitude fifty-
iy m-u:h e;Yvest, put the weather was squally and the.r sea
e imbm;zdi LeleaUUOnS, such as are usual on s.uch occasions,
wE 3 evex-ytl?inegy a({l(;pte'd: tl’l,e.hatches were fastened down,
B bl 1o 1)1‘021‘2;:(0(; gght', in order to <-:heck as n.]uch as
L o s 1e fire, at least until a port of succor

e reached.
Great alarm wag felt, and the fears of all were much in-

15
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creased by the fact, well known to all, that the cargo con-
tained prepared gunpowder and large quantities of spirituous
liquors. Under the circumstances the crew refused to con-
tinue the voyage, and the master determined, very properly,
as the parties agree, t6 make for the Bay of San Antonio,on
the southeast coast of Patagonia, as the nearest anchorage,
and at the end of four days the ship arrived off that bay, and
set the usual signal for a pilot.

Throughout that period the signs of fire continued to in-
crease, and in getting up the chains, so as to be ready to cast
anchor without delay, they were found to be quite hot, and
there were other indications of fire, which greatly heightened
the general alarm. Unwilling to run into a bay, unknown
to him, without a pilot, the master set his signal as aforesaid
and waited three hours for one, but no one came, and it be-
came evident that none could be expected, as the coast was
wild and desolate.

Something must be done, as the alarm increased as the
impending peril became more imminent. Iaul off the mas-
ter could not, as the wind and waves were against any such
movement. He could not resume the voyage for the same
reason, and also because the crew utterly refused their co-
operation; nor could he with safety any longer attempt to
“lie to,” as the ship was gradually approaching the shore,
and because she was exposed both to the impending peril
of fire on board, and to the danger, scarcely less imminent,
of shipwreck from the wind and waves. Nothing, tl?erefore,
remained for the master to do, which it was within 1{1S POWET
to accomplish, but to run the vessel ashore, whie.h it is agreetl
by the parties would have resulted in the “certam and aIm(I{S
instant loss of vessel, cargo, and all on board,”'ol‘ to make
the attempt to run into the bay without the assistance Of. a
pilot. Evidently he would have been faithless to every “;'
terest committed to his charge if he had attempted to beach
the vessel at that time and place, as the agreed stzltem'?n}t-
shows that the weather was rough, that the wind was hlz;gl
and blowing towards the land with a heavy sea, and that the
ghore was rocky and precipitous.

3
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What the master did on the occasion is well described by
the parties in the agreed statement, in which they say he at
length determined, as the best thing to be done for the gen-
eral safety, and especially for the preservation of the cargo
and the lives of those on board, to make the attempt to
run in without a pilot, preferring all risks to be thereby in-
curred rather than to remain outside in the momentary ap-
prehension of destruction to all, and the parties agree that
he was fully justified in his decision as tested by all the
circumstances, although the ship in attempting to enter the
bay grounded on a reef, and before she could be got to sea
again sprung aleak and sustained very serious injuries in
her bottom.

Great success, however, attended the movement, notwith-
standing those injuries, as the water taken in by the ship
extinguished the fire, and the ship remained fast and secure
from shipwreck until the winds subsided and the sea became
calm. .

Repairs could not be made at that place, and the parties
agree that the injuries to the ship were such as fully justified
the master in returning to Montevideo for that purpose, as
that was the nearest port where the repairs could be made.
He a'rrived there on the twenty-seventh of the same month,
and it appears by the agreed statement that the just and
leécessary expenses incurred by the ship at that port to
enable her to resume the voyage were one hundred thou-
sand dollars, including repairs, unloading, warehousing, and
reloading of the cargo, and that the master, being without
funds or credit, was obliged to sell a considerable portion of
the Cal‘go to defray those expenses.

Bepalred and rendered seaworthy by those means the
Z};{E;gl;} the eleventh of September, in the same year, re-
It S'eve::h\’oiy:age and arr}ved at her port of destmati.on on
P s ’0 Deceml')er followmg,.and the maste.zr, mthom

tcessary delay, delivered the residue of the shipments in

ood or. g i i !
i{ order to the respective consignees, as required by the
ontract of affreightment.
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5. General average contribution is defined to be a contri-
bution by all the parties in a sea adventure to make good
the loss sustained by one of their number on account of sacri-
fices voluntarily made of part of the ship or cargo to save
the residue and the lives of those on board from an impend-
ing peril, or for extraordinary expenses necessarily incurred
by one or more of the parties for the general benefit of all
the interests embarked in the enterprise. Losses which give
a claim to general average are usually divided into two
great classes: (1.) Those which arise from sacrifices of part
of the ship or part ot the cargo, purposely made in order to
save the whole adventure from perishing. (2.) Those which
arise out of extraordinary expenses incurred for the joint
benefit of ship and cargo.*

Common justice dictates that where two or more parties
are engaged in the same sea risk, and one of them, in a mo-
ment of imminent peril, makes a sacrifice to avoid the im-
pending danger or incurs extraordinary expenses to promote
the general safety, the loss or expenses so incurred shall be
assessed upon all in proportion to the share of each in the
adventure.t

Where expenses are incurred or sacrifices made on ac-
count of the ship, freight, and cargo, by the owner of eithexr,
the owners of the other interests are bound to make contrl-
bution in the proportion of the value of their several interests,
but in order to constitute a basis for such a claim it must
appear that the expenses or sacrifices were occasioned by an
apparently imminent peril; that they were of an ext.ra()l‘-
dinary character; that they were voluntarily made with a
view to the general safety; and that they accomphs'hed or
aided at least in the accomplishment of that purpose.f

Anuthorities may be found which attempt to quah'fy this
rule, and assert that where the situation of the ship was
such that the whole adventure would eef'tainly and unavmi-

* 2 Arnould on Insurance, 770; McAndrews v. Thatcher, 3 Wal.lace, 35?:

+ 2 Parsons on Insurance, 210; Ib. 277; 1 Parsons on Shipping, 346
McAndrews v. Thatcher, 8 Wallace, 366.

1 2 Phillips on Insurance, 61.
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ably have been lost if the sacrifice in question had not been
made, the party making it cannot claim to be compensated
by the other interests, because it is said that a thing cannot
be regarded as having been sacrificed which had already
ceased to have any value, but the correctness of the position
cannot be admitted unless it appears that the thing itself for
which contribution is claimed was so situated that it could
not possibly have been saved, and that its sacrifice did not
contribute to the safety of the crew, ship, or cargo. Sacri-
fices, where there is no peril, present no claim for contribu-
tion, but the greater and more imminent the peril the more
meritorious the claim for such contribution, if the sacrifice
was voluntary and contributed to save the associated inter-
ests from the impending danger to which the same were ex-
posed.*

Such claims have their foundation in equity, and rest upon
the doctrine that whatever is sacrificed for the common ben-
feﬁt of the associated interests shall be made good by all the
Interests which were exposed to the common peril and which
were saved from the common danger by the sacrifice. Much
18 (lieferred in such an emergency to the judgment and de-
asion of the master; but the authorities, everywhere, agree
tha.t three things must concur in order to constitute a valid
claim for general average contribution : First, there must be
a common danger to which the ship, cargo, and crew were all
?Xpo.sed, and that danger must be imminent and apparently
Ievitable, except by incurring a loss of a portion of the
associated interests to save the remainder. Secondly, there
Hlllust be the voluntary sacrifice of a part for the benefit of
;‘:a;’(})lfoli,mzs for'example a volpntary Jjettison or casting

1¢ portion of the associated interests for the pur-
Egsfhzfcz:;?ldmg th’e common peril, or a voluntary transfer
W e inrtr;iz tpenlfl‘f}l;(')m the whole to a particular porti(?n
e s i ll:dly, the atte.mpt 80 made to avoid
peril to which all those interests were exposed

e —————

* Maude & P,
Barnard v, Ady

ollock on Shipping, 320; MacLachlan on Shippi .
pping, 856 ;
ms, 10 Howard, 270. ’ o ’
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must be to some practical extent successful, for if nothing is
saved there cannot be any such contribution in any case.*

Equity requires, says Emerigon, that in these cases those
whose effects have been preserved by the loss of the mer-
chandise of others shall contribute to this damage, and com-
mercial policy as well as equity favors the principle of con-
tribution, as it encourages the owner, if present, to consent
that his property, or some portion of it, may be cast away
or exposed to peculiar and special danger to save the asso-
ciated interests and the lives of those on board from impend-
ing destruction; and if not present, the moral tendency of
the well-known commercial usage is to induce the master to
exercise an independent judgment in the emergency for the
benefit of all concerned.}

Masters are often compelled, in the performance of their
duties, to choose between the probable consequences of im-
minent perils threatening the loss of the ship, cargo, and all
on board, and a sacrifice of some portion of the associated
interests in their custody and under their control, as th.e
only means of averting the dangers of the impending peril
in their power to employ. They must elect in such an
emergency, and if they, in the exercise of their best skill
and judgment, decide that it is their duty to lighten the
ship, cut away the masts, or to strand the vessel, courts of
justice are not inclined to overrule their determinations.

Owners of vessels are under obligation to employ mastel"s
of reasonable skill and judgment in the performance of their
duties, but they do not contract that they shall possess such
qualities in an extraordinary degree, nor that they shall do
in any given emergency what, after the event, others may .
think would have been best. From the necessity of the
case the law imposes upon the master the duty, and clo'theS
him with the power, to judge and determine, at the time,
whether the circumstances of danger in such a case ar i
are not so great and pressing as to render a sacrifice of 3

. {fford, 262;
* Barnard v. Adams, 10 Howard, 303 ; Patten v. Darling, 1 Clifford, 2623
2 Parsons on Insurance, 278.
+ Emerigon, 467.
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portion of the associated interests indispensable for the com-
mon safety of the remainder. Standing upon the deck of
the vessel, with a full knowledge of her strength and con-
dition, and of the state of the elements which threaten a
common destruction, he can best decide in the emergency
what the necessities of the moment require to save the lives
of those on board and the property intrusted to his care, and
if he is a competent master, if an emergency actually existed
calling for a decision whether such sacrifice was required,
and if he appears to have arrived at his conclusion with due
deliberation, by a fair exercise of his own skill and judg-
ment, with no unreasonable timidity, and with an honest
intent to do his duty, it must be presumed, in the absence
of proof to the contrary, that his decision was wisely and
properly made.*

Controversies respecting the allowance or adjustment of
general average more frequently arise in cases where the
sacrifice made consisted of a jettison of a portion of the
cargo than in respect to any other disaster in navigation.t

Explanations and illustrations upon the subject, therefore,
whether found in treatises or in judicial decisions, are usually
more particularly applicable to cases of that description than
to.a case where the vessel was stranded, but the leading
principles of law by which the rights of parties are to be as-
certained and deterwined in such cases are the same whether
the sacrifice made consisted of a part of the cargo or of a
Part or the whole of the ship, as the controlling rule is, that
what is given for the general benefit of all shall be made
good by the contribution of all, which is the germ and sub-
stance of all the law upon the subject,
siolz(e)zblt)s at ?111e time were epterta.ined whether a loss occa-
e mi’dz ;‘oiullltary strandm.g of the \Yesse}, even though
Conséquencesmf‘t 1e general safety,‘aud to avoid the probable
i 0 an 1mm1‘nent peril to the Wholej ad\.renture,

!¢ proper subject of general average contribution, but

e S TN
* H 5

i .le)twrence v. Minturn, 17 Howard, 110; Dupont v. Vance, 19 Howard,
b5 .atten v, Darling, 1 Clifford, 264.
T Birkley v, Presgrave, 1 East, 227,
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those doubts have long since been dissipated in most juris-
dictions, and they have no place whatever in the jurispru-
dence of the United States.

Where the ship is voluntarily run ashore to avoid capture,
foundering, or shipwreck, and she is afterwards recovered so
as to be able to perform her voyage, the loss resulting from
the stranding, says Mr. Arnould, is to be made good by gen-
eral average contribution, and the writer adds that there is
no rule more clearly established than this by the uniform

‘course of maritime law and usage.*

Sustained as that proposition is at the present day by uni-
versal consent, it does not seem to be necessary to refer to
other authorities in its support, nor is it necessary to enlarge
that rule in order to dispose of the present controversy, but
to prevent any misconception as to the views of the court it
is deemed proper to add that it is settled law in this court
that the case is one for general average, although the ship
was totally lost, if the stranding was voluntary and was de-
signed for the common safety, and it appears that the act of
stranding resulted in saving the cargo.t

Undoubtedly the sacrifice must be voluntary and m.ust
have been intended as a means of saving the remaining
property of the adventure, and the lives of those on boa?d,
and unless such was the purpose of the act it gives no claim
for contribution, but it is not necessary that there should
have been any intention to destroy the thing or thi.ngs cast
away, as no such intention is ever supposed to exist. On
the contrary it is sufficient that the property was selected to
suffer the common peril in the place of the whole of the as-
sociated interests, that the remainder might be sgved.I /

6. Suggestion is made that the act of strandmglof tl.e
vessel in this case was not a voluntary act, as the reef where

Hall, 440.

% 92 Arnould on Insurance, 784; Lewis v. Williams, 1 : e

+ Columbian Insurance Company v. Ashby, 18 Peters, ?31 : (,azle T}‘Gri };!
3 Washington’s Circuit Court, 298 ; Sims v. Gurney, 4 Blr‘mey, 513é m‘ -}:m.
Waln, 2S. & R. 229; 1 Parsons on Shipping, 372; Merithew v. Sampsoty
4 Allen, 192,

1 1 Parsons on Shipping, 348.
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she grounded was not visible at the time and was unknown
to the master, but the agreed statement shows that in under-
taking to run into the bay the master knew that the chief
risk he had to encounter was the stranding of the ship, and
the pregautions which he took to guard against that danger
show to the entire satisfaction of the court that the disaster
was not altogether unexpected. As the ship advanced the
lead was constantly employed, showing eight fathoms at
first, then seven, then six only, and so on, the depth con-
tinuing to diminish at each throw of the lead until the ship
grounded and remained fast.

Grant that the master did not intend that the ship should
ground on that reef, still it is clear that he was aware that
such a danger was the chief one he had to encounter in en-
tering the bay, and the case shows that he deliberately elected
a'nd decided to take that hazard rather than to remain out-
side, where, in his judgment, the whole interests under his
control, and the lives of all on board were exposed to immi-
nent peril if not to certain destruction. Under these cir-
cumstances it is not possible to decide that the will of man
d|1{1 not in some degree contribute to the stranding of the
ship, which is all that is required to constitute the stranding
a voluntary act within the meaning of the commercial law.*

Suppose the storm outside the bay was irresistible and
Overpowering, still it does not follow that there was no exer-
cise ofj Judgment, for there may be a choice of perils when
there is no possibility of perfect safety.t
thi)ss?‘lll?tioln. of all th.e interests was apparently cer'tain if
Staneespelznidgled outside, but the .master under .the circums-
it cted to enter the bay, without the assistance of.a
s h,t rvvmg; .that there was great. dang.e.r that the shlp
o beﬁeiufzr ;ﬁ the attempt, but his decision was, that it
e ;:ncerne-(fi‘ t; make the attempt than to re-
o decid, even if she did .ground, and the result
= ed wisely for all interests, as damage re-

* 2 Arnoulg on. I
= nsuran . : ¢
t Sims o, s ce, 785; Emerigon, 824

and note y, » 4 Binney, 525; 2 Parsons on Contracts (5th ed.), 325,
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sulted to none except to the ship, and she would doubtless
have been destroyed if she had continued to remain outside
of the bay.*

Guided by these considerations our conclusion is, that the
loss and damage sustained by the ship at the place of the
disaster, and the costs and expenses of the repairs, and all
the other costs and expenses as charged in the adjustment,
are the proper subject of general average contribution, as
alleged by the claimants in their answer.

Details will be avoided, as the decree must be reversed
and the cause remanded for further proceedings.

7. Apart from the error in the principle of the decree
there is a manifest error in the amount allowed in the first
case, but inasmuch as there must be a new hearing and &
new decree, the correction of the error can best be made in
the Circuit Court.

Brief consideration must also be given to the exceptions,
taken by the claimants, to the report of the commissioner,
which were overruled by the court. They are three in num-
ber, and they will be considered in the order in which they
were made.

i. That the commissioner erred in charging the ship or
freight with any part of the expenses incurred by the.char—
terers in the ex parte adjustment procured by them prior to
the order of reference to the commissioner.

Unusual difficulty attends the inquiry, on account of the
indefinite character of the exception and the uncertain state
of the evidence, but the counclusion of the court being that
the case is one for general average, it seems to the court that
those expenses constitute a matter to be adjusted between
the charterers and the libellants irrespective of the contro-
versy presented in this record, unless the results of that ad-

justment were adopted and used by the commissioner. 1{“;
fluenced by these suggestions the exception is sustained, bu
andate

the matter is left open for further inquiry when the m
is sent down.

————

e

# Rea v. Cutler, 1 Sprague, 136.
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ii. That the commissioner erred in assuming that the valu-
ation of the ship as given in the policy of insurance is the
proper busis of her contributory value in the statement of
the amount for general average.

As a general rule, the value of the ship for contribution,
where she has received no extraordinary injuries during the
voyage, and has not been repaired on that account, is her
value at the time of her arrival at the termination of the
voyage, but if she met with damage before she arrived, by
perils of the sea, and had been repaired, then the value to
be assumed in the adjustment is her worth before such re-
pairs were made. Neither party gave any evidence as to the
valae of the ship prior to the disaster except what appears
i the policy of insurance, and under the circumstances it is
difficult to see what better rule can be prescribed than that
adopted by the commissioner. *

Strictly speaking the rule is the value of the ship antece-
dent to the injuries received, but as that requirement can
seldom be met the usual resort is her value at the port of
departure, making such deduction for deterioration as ap-
pears to be just and reasonable.t

No Qroofs on that subject, except the policy of insurance,
iy offered by either party, and inasmuch as ships are seldom
Hls-}l_red beyond their actual value the exception is overruled.
ui. That the commissioner erred in carrying into partic-
ular average certain expenses incurred by the master at the
port where the repairs were made, which should have been
regarde.d as the proper subject of general average.
W:i:‘:ff“;e;?gl‘e (fif?i(fulty also attends this inquiry for the
TRl tl}e‘ ]e; inite statement of the grounds of .the com-
T al;n it plain, however, that the exceptlon'must
e it ‘Lh lsome- of the matters charged as partlclﬂar
SRS 0l¢ or In part, ought clearly to have been in-

* Hopkins on Average (3d ed.), 104; 2 Arnould on Insurance, 812; Pa-

tapseo Insuran
e it CO-,ce Tl % Southgate, 5 Peters, 604; Clark v». United States

a1 T Massachusetts, 870 Dodge v. Union Insurance Co., 17 1d.

1 1 Parsons on Shipping,

George, Oleott, S 448; Mutual Safety Insurance Co. ». The Ship
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cluded at their full value among the incidental expenses
necessarily incurred in making the repairs, but in view of
the circumstances we shall not attempt to do more than to
state the general principles which should regulate the ad-
Jjustmeunt in the particulars involved in the exception, and
leave their application to be made in the case by the court
below, where the parties, if need be, may again be heard.

8. Whatever the nature of the injury to the ship may be,
and whether it arose from the act of the master in volun-
tarily sacrificing a part of it or in voluntarily stranding the
vessel, the wages and provisions of the master, officers, and
crew from the time of putting away for the port of succor,
and every expense necessarily incurred during the detention
for the benefit of all concerned, are general average.*

Repairs necessary to remove the inability of the ship to
proceed on her voyage are now regarded everywhere as the
proper subject of general average. Expenses for repairs be-
youd what is reasonably necessary for that purpose are not
so regarded, but it is not necessary to examine the excep-
tions to the rule with any particularity in this case, as the
parties agree that all the expenses incurred were necessary
to enable the ship to resume her voyage.

The wages and provisions of the master, officers, and crew
are general average from the time the disaster occurs until
the ship resumes her voyage, if proper diligence is employed
in making the repairs.{ ;

Towing the ship into port, and extra expenses necessarily
incurred in pumping to keep her afloat uutil the leaks can
be stopped, are to be included in the adjustment.]

Surveys, port charges, the hire of anchors, cables, boat
and other necessary apparatus, for temporary purposes 10
making the repairs, are all to be taken into the accouflt 15

2 AT (S

boats,

; yn,
* Abbott on Shipping, 601; Plummer ». Wildman, 3 Maule & Sel\?ﬂh
=%y

482; Walden v. Le Roy, 2 Caines, 262; Henshaw v. Insurafxce Co., ig

Nelson ». Belmont, 21 New York, 88; The Brig Mary, 1 stguefn:u.mnce
+ Padelford v. Boardman, 4 Massachusetts, 548; Potter v. Ocean Ing

Co., 3 Sumner, 27. 1h In-
1 2 Phillips on Insurance (3d ed.), 3 1826; Orrok v. OO

surance Co., 21 Pickering, 469.
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well as the expenses of unloading, warehousing, and reload-
ing the cargo after the repairs are completed.*

Repairs in such a case cannot be made by the master unless
he has means or credit, and if he has neither, and his situa-
tion is such that he cannot communicate with the owners, he
may sell a part of the cargo for that purpose if it is necessary
for him to do so in order to raise the means to make the
repairs. Sacrifices made to raise such means are the subject
of general average, and the rule is the same whether the
sacrifice was made by a sale of a part of the eargo or by the
payment of marine interest.t

Governed by these rules it is believed the rights of the

parties may be adjusted without serious difficulty or danger
of mistake,

DEcREE REVERSED in respect to each of the four cases be-
fore the court.

StEAMBoAT BURNS.

L A writ of error or appeal to this court cannot be sustained in the name
of a steamboat, or any other than a human being, or some corporate or
associated aggregation of persons.

2 The acts of the State legislatures authorizing suits to be sustained by or

‘_‘gﬁinst steamboats by name, confer no right so to sustain them in the
Federal courts,

3. Any person, however

¥ y Who in the State courts has substantially made
himself g party to th

¢ case, by asserting on the record his interest in the
V'e’ssel, and conducting the defence in the highest court of the State, may

Prosecute a writ of error in his own name in this court under the 25th
section of the Judiciary Act.

THESE were two cases brought before the court by what

purported to be writs of error to the Supreme Court of Mis-

50\“.1‘1- The writ in the first case referred to a judgment in

* Potter v,
18; Stevens

ekt LY
Ocean Insurance Co.,88
& Benecke, 76.

monwealth Insurance Co., 21 Pickering, 469; 1 Parsons

umner, 42 ; The Brig Mary, 1 Sprague,

t Orrok w. Com
on Shipping, 400,
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