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MEMORANDA.

RESIGNATION OF MR. JUSTICE GRIER.

On the 31st day of January, 1870, Mr. Justice GRIER sat for
the last time upon this bench. He was appointed to it on the
4th day of August, 1846. Possessed, until within three years
ago, of health so remarkable as that from the time of first taking
his seat, he was never absent from the court, he found himself, in
the sammer of 1867, without pain, and almost without conscious-
ness of any shock, when attempting to rise from his seat, largely
deprived of power of using his lower limbs. Partial paralysis
had impaired his ability to move them with strength, and to
depend upon them. While not affecting the brain at all, or the
muscles of the upper part of his frame, it was observed by him
at a later date, that the shock did affect his power to use his
hand in writing, and to consult with facility the heavy books
of the law. And having now attained to the age of seventy-six
years, and discharged judicial duty for nearly forty, he deemed
it proper, in view of these increasing physical infirmities, to in-
form the President of his wish to retire from the bench. The
President was good enough most kindly to receive his resigna-
tion, and to address to him a letter, as follows:

ExpcuTivE MANSION, December 15th, 1869,
To the Hon. RoBERT (. GRIER.

Sir: Your letter containing the tender of the resignation of your office
of Associate Justice of the Supreme Court of the United States, to take effect
on the 1st day of February next, has been received by me to-day, and your
resignation is accordingly accepted, to take effect on that date.

I sincerely regret the increasing physical infirmities which induce you to
retire from the bench, and with the assurance of my personal sympathy and
respect, desire also to express my sense of the ability and uprightness with
which your judicial duties have been performed.

In looking upon your long and honorable career in the public service, it
must be especially gratifying to yourself to remember, as it is my agreeable
duty and privilege on this occasion thus distinctly to recognize, the great

( vii )
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service which you were able to render to your country in the darkest hour of
her history, by the vigor and patriotic firmness with which you upheld the
just powers of the Government, and vindicated the right of the nation under
the Constitution to maintain its own existence,

‘With the hope that your retirement may be cheered by the knowledge of
public gratitude, as well as by private affection,

I remain, very respectfully yours,
U. S. GRANT,

Upon the adjournment of the court, on the day when Mr. Jus-
tice GRIER last sat with it, and after his return to his own resi-
dence, his brethren waited upon him there in a body, to express
their assurances of gratitude for his services, veneration for his
character, and best wishes for his happiness. This was done in
the form of a letter, signed by the entire bench, and read to him
by the Chief Justice. The letter was as follows:

SuPREME COURT Roowm,
‘W ASHINGTON, January 31st, 1870.

DEeAR BroTHER: Your term of judicial service as a justice of the Supreme
Court of the United States, will close to-day, by your resignation. We
cannot permit an event so interesting to pass without expressing to you
something of the feeling which it excites in us; for some of us have been
long associated with you, and, though the association of others has been for
briefer periods, we all honor and love you.

Almost a quarter of a century ago you brought to the labors of the court
a mind of great original vigor, endowed with singular powers of apprehen-
sion and discrimination, enriched by profound knowledge of the law, and
prepared for the new work before you by large experience in a tribunal of
which you were the sole judge.

Already you possessed the esteem, the respect, and the entire confidence
of the bar and the suitors who frequented your court, and of the people
among whom you administered justice.

Transferred to a more conspicuous position, you won larger honors. The
sentiments of the profession and of the people of a single city and State be-
came the sentiments of the American bar and of the whole country.

We who have been nearest to you, best know how valid is your title to
this consideration and affection. With an almost intuitive perception of
the right, with an energetic detestation of wrong, with a positive enthusi-
asm for justice, with a broad and comprehensive understanding of legal and
equitable principles, you have ever contributed your full share to the discus-
sion and settlement of the numerous, and often perplexing, questions which
duty has required us to investigate and determine.

This aid we gratefully acknowledge, and can never forget. Nor can we
ever cease toremember the considerate magnanimity with which you have
often recalled or modified expressions of which your own reflections have
disapproved as likely to wound, unnecessarily, the sensibilities of your
brethren of the bench or the bar.
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Your eminent services as a judge command our respect and gratitude;
your magnanimity and kindness as a man, in our official and personal in-
tercourse, have drawn to you, irresistibly, our veneration and love.

‘We deeply lament that infirmities, incident to advancing years, constrain
vou to.retire from the post you have so long and so honorably filled. But,
;hough you will no longer actually participate in our labors here, we trust
that you will still be with us in spirit and sympathy. We shall still seek
aid from your counsels; we shall still look for gratification from your society.
May you live many years to give us both! May every earthly blessing
cheer, and the assured hope of a blessed immortality, through Christ, our
Saviour, brighten each year with ever increasing radiance!

With warm affection and profound respect, we remain your brethren of
the bench,

SaLMon P, CuAsE, Chief Justice.
SamMUEL NELSON, Associate Justice.
NargAN CLIFFORD, ¢ «

Noan H. SWAYNE, ¢ &
SaMUEL F. MILLER, ¢ o
Davip Davis, i “
StepHEN J. FiELD, ¢ 6

The Hon. RoBErT C. GRIER,
Associate Justice of the Supreme Court of the United States.

The Chief Justice was sensibly affected during the reading of
this letter, and his associates as well. Mr. Justice GRIER was
even more 80. Thanking them for their great kindness, he re-
ceived the letter from the hands of the Chief Justice, and prom-
ised to acknowledge it in writing on the next day. On the next
day, before the opening of the court, he transmitted to the Chief
Justice his autograph reply, as follows:

‘W ASHINGTON, February 1st, 1870.
To the Hon. SALMON P. CuAsE, Chief Justice, the Hon. SAMUEL N rLsoN, and
others, Associate Justices of the Supreme Court of the United States.

My pEAR BRETHREN: Your letter, read to me by the Chief Justice last
evening, quite overcame me, and I could tkhen make no reply. I promised
to respond in writing.

My pen, even now, cannot express the profound emotions it awakened;
sentiments of esteem and affection toward each one of you; sentiments of
regret, not unmingled, I trust, with resignation that increasing infirmities
have compelled our separation, and sentiments of gratitude for such a testi-
monial froni my brethren at the close of my long term of service.

In my home in Pennsylvania, whether life be long or short, you may rest
assured I shall always cherish for each of you warm affection and sympathy.

That God’s blessing may rest upon the Supreme Court of the United States,
and upon each of its members, is the fervent prayer of your late associate
and brother,

R. C. GRIER.
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The Chief Justice, on the court’s coming in, upon the 1st of
February, mentioned the interesting proceeding and correspon-
dence which had taken place, and stated that without reading
the letters, the court would order both to be entered on the
record. And they are so entered.

On the morning previous to Mr. Justice GRIER’s retirement,
the following letter from the bar was delivered to him by a com-
mittee of its members:

‘WasHINGTON City, D. C., January 30th, 1870.
To the Hon. RoBERT COOPER GRIER,
Associate Justice of the Supreme Court of the United States.

DEAR Sik: As members of the bar of the United States, and particularly
as 1 embers, nearly every ore of us, of the bar of its Supreme Court, we
cannot permit you to retire from the tribunal which you are about to leave,
without expressing our deep regret that the condition of your health makes
it, in your opinion, a duty to do so; and our sense of the great loss which
the bar, the court, and the country will sustain.

During the twenty-three years that you have been a member of the Su-
preme Court of the United States, your learning and ability have given, if
possible, additional authority to its judgments, and illustrated your eminent
fitness for the high office which you occupied.

It is our earnest and affectionate wish that your life, with health improved
by cessation from your arduous labor, may be greatly prolonged, and that
your mental powers in all their vigor may remain unclouded to the last.

We remain, with the highest respect, Dear Sir,
Sincerely your friends,

Tuomas Ewing (Ohio), Henry StaxBery (Ohio), W. M. MerepitH (Pa.),
RevERrDY Jopnson (Md.), Oviver P. Morron (Ind.), R. H. Dana. Jr. (Mass.),

B. R. Curris (Mass.), B. H. BrREWSTER (Pa.), SIDNEY BarTLETT (Mass.),
Luke P. PoLanp (Vt.), A. G. TaurmaN (Ohio), Geo. S. BourweLt (Mass.),
M. H. CarpeNTER (Wis.), T. F. Bavarp (Del.), CAUSTEN BROWNE (Mass.),
J. HunLey Asaron {Pa.), E. Casserry (Cal.), H. W. Pane (Mass.),
M. Brair (Mo.), Tuos. J. Durant (La.), J. G. ABporr (Mass),

G. W. Pascuarr (Texas), R. D. Hossarp (Conn.), Bens. F. BurLer (Mass.),
Lyman Trumsurn (Ill.), E. W. Stougaron (N. Y.), W. A. FieLp (Mass.),

H. L. Dawes (Mass.), Warp H. Lamyox (Ill.), F. F. Hearp (Mass.),
Geo. F. Epmunps (Vt.), Bens. V. Apsort (N. Y.), Ep. H. Benxyert (Mass.),
Wx. M. Evarrs (N. Y.), J. R. Doorittie (Wis.), Benxs. F. ThHoMas -f'Mass.),
F. A. Dick (Mo.), Samr. W. Fuurer (IIl.), €. N. Porrer (N. Y.),
Owvivie Horwitz (Md.), D. W. Voornuees (Ind.), Gro. M. Roreson (N. J.),
W. D. Davinge (D. C.), HeNry WrarTtON (Pa.), JaMmEs A. GarrieLp (Ohio),
Joux Wn. Warrace (Pa.), E. C. Bexepicr (N. Y.), R. W. Greex (R. L),
Wu. E. Curris (N. Y.), C. Vansanrvoorp (N. Y.), C. S. BranrLey (R. L),

Cuas. A. Euprivee (Wis.), H. M Warrs (Pa.), ABrAauAM PaynNe (R. L),
Gro. W. Woopwarp (Pa.), W. T. Orro (Ind.), Geo. H. Browne (R. I.),
S 8. Marsnavn (Il), 8. 8. Fisuer (Ohio), Bens. F. Taurstox (R. 1),
Joun A. WiLns (D. C.), P. McCaru (Pa.), W. B. Lawrexce (R. 1),
R. M. Corwine (Ohio), C. INGERSOLL (Pa.), Tros. A. JenckEs (R. I.)
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M. C. Kerr (Ind.), EL1 K. Price (Pa.), James H. Parsons (R. L),
Wu. M. Stewart (Nev.), GeorcE W. BipprLe (Pa.), Roserr McKnigHT (Pa.),
N. P. Cripman (Iowa), Epwarp SHieren (Pa.), T. M. MarsHALL (Pa.),
Wn. LougHRIDGE (fowa), W. M, TivéaMaXN (Pa.), GEeorGE SHIRAS, JR. (Pa.),
Jos. H. BraprLey (D. C.), W. H. RawLe (Pa.), Rosert Woobns (Pa.),
WiLLiaM GREEN (Va.), Craie BipprLe (Pa.), Joux P. PennNgy (Pa.),

WiLLiam F. JoyNEs (Va.), Epwarp OuMsTEAD (Pa.), Joun H. Hampron (Pa.),
R. M. Hererick (Va.), James T. MircdeLL (Pa)., James K. Kerr (Pa.),
W. A. MAury (Va.), Hor. G. Jongs (Pa.) HiLy BurewiN (Pa.),
W. H. MacrArLAND (Va.), W. H. RuppiMax (Pa.), W. BakewerwL (Pa.),

L. R. Page (Va.), WM. D. KeLLey (Pa.), WiLLiaM ScHLey (Md.),
S. A. Goopwin (I, Epwarp E. Law (Pa.). R. J. Brent (Md.),

I. W. Arxorp (Ill.}, Davip Pavr Broww (Pa.), George W. Dospin (Md.),
C. BeckwirH (Ill.), Isaac Hazeenurst (Pa.), A. W. Macuex (Md.),
H. G. MiLLer (II1), A. J. Fisa (Pa.), WirLiax F. GiLes (Md.)
S. B. Gookins (Ill), Hexry Franpers (Pa.), Jounx H. Taomas (Md.),
T. Lyie Dickey (I11.), F. C. BrewsTER (Pa.), George M. GiLL (Md.),
Rosert 8. HarLe (N. Y.), Francis Jorpan (Pa.), F. W. Bru~ne (Md.),
Amasa J. Parker (N. Y.), F. C. Bricurry (Pa.), Tnos. DonaLpson (Md.),
D. WricHT (N. Y.), LeoxArD MyERrs (Pa.), Jonnx H. B. Larrone (Md.),
J. S. Buack (Pa.), M. W. Acneson (Pa.), J. Neverr STeeLe (Md.),
J. M. CaruisLe (D. C.), H. B. WiLkiNs (Pa.), Wu. Hy. Norris (Md.),
C. CusHiNG (Mass.), James Veecu (Pa.), 8. TeakLe WaLris (Md.),
Georce HarDING (Pa.), SaM. A. Purviance (Pa.), Gro. Wy. Brown (Md.),
P. Puiruies (D. C.), Tuomas McConNELL (Pa.), SAMUEL TyYLEr (Md.).

W. L. Suarkey (Miss.), James J. Kvuan (Pa.), P. VeepENBURGH (N. J.),
E. C. Larxep (L1, T. P. CarpeNTER (N. J.), B. WiLriamson (N. J.),

Epwarp LanxpeEr (D.C ), F. FrenvyNeuuvsen (N.J.), J. W. Scuppir (N. J.),
WiLLiam Jounston (D.C.), CorrLAND PArkEr (N. J.), P. D. Vroox (N. Y),
HoraceE Maynarp(Tenn.), T. D. LincoLx (Ohio), Jos. P. BraprLey (N. J.).

To this letter Mr. Justice GRIER was pleased to return an ac-
knowledgment, as follows :

CARROLL Row, WASHINGTON,
February 2d, 1870,

GENTLEMEN : I am obliged to you for the expressions contained in your
letter.

It has been the privilege of the Supreme Court of the United States to
have had, from the organization of the Federal Government, an able and
learned bar. That privilege, conspicuous during my term of office, and con-
tinuing to its close, happily survives it. May such a privilege never depart
from that great court, nor from any court of our land !

A well-read and able bar must always exist if courts are themselves to be
distinguished. No court has ever been greatly eminent without such a bar.
The upright, fearless, able, and learned lawyer is as much a minister of jus-
tice as the court to which he speaks. And in the same degree in which there
are such men to aid, enlighten, and inform the courts of any country, will
that country have,in the main, a jurisprudence worthy of honor, with security
in public and private right.

I shall retain a recollection, as long as I retain recollection at all, of the
advantage and pleasure which, during my time upon the bench, I have de-
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rived from that learning and those abilities which have so well maintained
the earlier eminence of the bar of the Supreme Court; and a not less agree-
able one, gentlemen, of that social intercourse with you, by which official
and personal relations have been united in unbroken harmony.

Official relation has ended! To a continuation of such personal inter-
course as my now imperfect health allows, I look forward with hope and
with satisfuction,

I remain, Gentlemen, with high respect,
Your obliged friend,

R. C. GRIER.
To the Hon. THomAs EwinNg and others.

RoeerT CooPER GRIER was born March 5th, 1794, in Cumber-
land County, Pennsylvania, where his father, the Rev. Isaac
Grier, at that time resided ; his mother was the daughter of the
Rev. Robert Cooper, of the same county, both of the Presby-
terian Church, His father removed from Cumberland to Lycom-
ing County, in the same State, in the autumn of 1794, where he
bought a farm, and built a house on it, a little below the mouth
of Pine Creek, on the west bank of the Susquehanna River.
While resident there, he preached to three congregations, for a
very small compensation, deriving the means of his support
mainly from a grammar-school which he taught, and the pro-
ceeds of his farm. e was a superior Greek and Latin scholar,
and every way competent as an instructor in those languages.
And bis amiable and excellent character, his benevolence and
faithfulness as a pastor, gained for him the affections of all who
knew him. Few men in a like sphere have been more beloved;
and the many excellencies of the father’s character were not
lost upon the son. The latter, at the age of six years, began to
Jearn Latin under the instructions of his father, and, by the time
he had reached his twelfth year, had mastered the usual course
of Latin and Greek as they were then taught in ordinary
schools. He continued his studies, under his father’s direction,
till 1811, when he went to Dickinson College, at Carlisle, and
entered the junior class half advanced. In the meantime, in
1806, his father had removed to Northumberland, Pennsylvania,
having been invited to take charge of the academy at that
place; and there also he served three congregations in his capa-
city of clergyman, but supporting his family mainly, as formerly,
by the revenue derived from his labors as a teacher. His method
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of conducting the academy did honor to his talents. It grew
under his care into a highly respectable establishment, and
obtained a khigh character in that district of country. This repu-
tation, and the thoroughness of the course of instruction pur-
sued, was the means of elevating the academy into a college,
under an ample charter, with power to confer degrees in the
usual form in like institutions. This enlargement called for
more of the machinery of education than the institution had
before possessed; and the library of the well-known Rev. Dr.
Joseph Priestley, originally of England, who had passed the
latter part of his life in Northumberland, and not long before
had died there, together with his philosophical apparatus, were
procured for the college.

In the meantime, the subject of this notice continued at Dick-
inson College. His aptitude for the languages and early in-
struction had placed him far ahead of all competitors in that
branch. IHe was so thoroughly master of the Latin that he
could write it with facility. Nor was he much less well ac-
quainted with Greek. And, though indifferent to, and never
troubling himself about college honors, his superior ability and
acquirements were not questioned. His instructor in chemistry
was Doctor Cooper, formerly a judge in the interior of Penn-
gylvania, then Professor of Chemistry in Dickinson College,
and afterwards President of Columbia College, South Carolina,
whither he had been invited by the State, and known through-
out the country for his extensive literary and scientific attain-
ments, and with whom our student was always a favorite. He
graduated at Dickinson in 1812, but taught grammar-school in
the college till 1813, whren he returned to Northumberland to
aid his father in his college duties, now become onerous by the
addition of numerous students, and the increasing offices of the
enlarged institution.

It is not perhaps surprising that with this early and thorough
training in the languages, he should have never intermitted the
study of them ; and that at the present day he should continue
to be, as for nearly fifty years he has been, a daily reader and
very critical student of the New Testament in its original Greek.

Shortly,after our young friend’s return to Northumberland,
his father’s health began to fail. Disease continued to enfeeble
and distress him up to the date of his death, which occurred in
1815. And few men have lived more beloved, or died more
lamented.
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His virtues and many excellencies of character did not perish;
they left their impress long on the community in which he had
lived, and descended upon his son—a goodly inheritance, and
one that passeth not away.

The well-known acquiréments of the son pointed to him, young
as he then was (not twenty years of age), as the successor of the
father,and he was accordingly, soon after the death of the former,
appointed principal of the college; and in this new situation the
extent and variety of his duties go to show how much may
be accomplished where resolution and will are combined with
ability. He graduated the classes, delivered lectures on chemis-
try, taught astronomy and mathematics, Greek and Latin, and
studied law, all at the same time.

His instructor in the law was Charles Hall, Esq., late of Sun-
bury, Northumberland County, a gentleman eminent in the
profession, under whom he was admitted to the bar in 1817,
and began practice in the same year.

His professional career, which proved very successful, began
in Bloomsburg, Columbia County, Pennsylvania. There he con-
tinued, however, but a short time, for we find him settled in
Danville, in the same county, in 1818. Here his practice rapidly
increased, and was soon extended to four or five of the surround-
ing counties, and there he continued till 1833, when he was ap-
pointed by the governor of Pennsylvania, then Mr. Wolf, Presi-
dent Judge of the District Court of Alleghany County.

And here it may not be improper to state certain events, very
well known and justly appreciated in the place and neighbor-.
hood where they took place, and which evince the excellent
qualities of heart of the subject of our note. At his father’s
death, he found himself the oldest of many brothers and sisters,
including himself eleven in number, most of them young and
helpless; and they, together with his widowed mother, were
entirely dependent upon him for their support. Well and faith-
fully did he perform the duties that this condition of things
called for. He possessed but little of this world’s goods, but he
had health, energy, talent, and a profession. e bent himself
to the task, and with these materials, fairly brought into requi-
sition under the guidance of a sound and affectionate heart and -
a willing mind, he overcame all difficulty.” His brothers were
well and liberally educated, and settled in business or profes-
gions, His sisters lived with him till they were married; and
his mother, till she died. As a son and brother, as well as in
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all subsequently formed domestic relations, he has been distin-
guished by the kindest and tenderest affections; and no man is
more beloved by his family and friends. If it be true that the
recollection of kind and benevolent actions warms the heart
into peace with itself, then may our friend well rejoice in the
past, and look to the future in the thankfulness of hope.

Returning to our narrative. His brothers and sisters being
all settled in life, he married, in the year 1829, Miss Isabella
Rose, the daughter of John Rose, Esq., a native df Scotland,
who emigrated to this country in 1798. Mr. Rose had been
admitted to the bar in Europe, but never practised, or sought
practice here. IHe was a gentleman of education and accom-
plishments, and possessed of considerable estate. Ile bought a
beautifully situated farm on the banks of the Liycoming Creek,
then about two miles above Williamsport, in Liycoming County,
upon which he resided till his death, and which, now on the very
edges of that populous and increasing place, at present belongs
to Judge Grier. This stream is celebrated for the fine trout with
which it abounds, some distance from its mouth. And this we
mention more particularly, as the Judge made for many years,
and indeed until the infirmity which compelled his resignation
obliged him to relinquish this gratification, an annual excursion
to his farm and fishing-ground, to enjoy the pleasures of trout-
fishing. He early became a disciple of Isaac Walton. and was
faithful to his preceptor to the last hour of his ability to wade
through the clear waters of a fishing-brook., Nothing was suf
fered to interfere with this excursion ; and when the month of
June arrived, he was sure to find his way to the creek, with a
few select companions, and all the necessary apparatus for
catching and cooking his favorite fish, together with all manner
of generous accompaniments to give zest to the luxury. This
fishing-ground is in the midst of the eastern ridges of the Alle-
ghany Mountains, into which the stream penetrates, and until
lately was surrounded with dense forests in their primitive state.
The invigorating air of the woods, the beauty and wildness of
the scenery, contrasted with that to which he was accustomed
in the labors of the Bench and the Circuit, the continued exer-
cise and pleasure of the sport, sometimes not without adventure,
all had their charm. And the Judge used to return to his pro-
fessional duties somewhat sunburned and weatherbeaten, but
with recovered powers, and renovated frame, ready for another
year of labor.
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His appointment to the District Court of Alleghany County
was made May 4th, 1833. He removed to Pittsburg in October
of the same year, residing in Alleghany City.

On the 4th of August, 1846, he was nominated one of the Jus-
tices of the Supreme Court of the United States, in the place of
the Honorable Henry Baldwin, deceased, and was unanimously
confirmed by the Senate the next day. In 1848 he removed to
Philadelphia, in which city he continues to reside.

The professional career of Judge Grier, while at the bar, was
marked by high integrity of purpose and fidelity to his client,
qualities not unusual in the profession; but with him there was
a benevolence not so universal, and generosity towards those
who sought his services with but limited means of remunera-
tion, that procured him many clients of this description; and
for many he went through with repeated and arduous conflicts,
without money. <

In the conducting of his ease, he was not apt to trouble him-
gelf much about its mere technicalities; he regarded mainly the
principles involved in it, and arguing it upon this basis, his views
were clear and logical, and always delivered with great distinct-
ness and force.

While presiding in the District Court at Pittsburg, he had
the confidence of all the bar, which was one of the ablest in the
State. There was a deference paid to his decisions highly honor-
able, and an attachment to himself personally, not often found:
to exist in the same degree between the bar and the bench. If
the cause before him had merits, its advocate had nothing to
fear; if doubtful, he was sure of a fair and candid hearing; but
if without merits, or if tinctured with fraud, it behooved him to
take care of it, for he was sure to receive neither aid nor quarter
from the court.

With the jury, his charge was everything; they had entire
confidence in his integrity and learning, and knew that he only
aimed to arrive at justice. Their verdict was responsive to his
instractions. And when exception was taken to his charge or
opinion, nothing was withheld by selfish regard to pride of
opinion, or petty doubt as to the unnecessary action of a higher
tribunal. His view of the law was fairly stated, and sent up as
delivered, without addition or diminution, upon its own merits
to stand or fall. Feeling the consciousness of power within
himself, and loving justice above all things, he feared not, but
rather desired the examination of his opinions by those who had
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the power, together with the responsibility, of sustaining or re-
versing them. Kvery judicial opinion affects the property, the
reputation, or the person of some one, to a greater or less ex.
tent; and as a faithful judge, he rather rejoiced in the detection
of his error, if there was one, than that it should be suffered to
exist to the injury of another.

After the elevation of Judge Grier to the Supreme Court, his
judicial reputation soon became established throughout the
country. Iis opinions bear testimony to the correctness of the
professional estimate of their value. With very little quotation,
they show, not the less, extensive learning and research. A
persevering seeking of the principle lies at the basis of the
particular point under discussion—and this discovered, it is
never lost sight of. They are confined, invariably, to the issues
of the case.. They contain no dicta. They form no essays.
The conclusion arrived at is pronouneed with the boldness of a
fearless spirit, regardless of all consequences, save the one aim of
bringing the truth to light, and giving effect to the law. His ar-
guments will stand the test of strict scrutiny. They are always
clear in their statements and course; marked, perhaps, more
by the quality of strength, than by any effort after ornament,
though by no means deficient in illustration; which was readily
supplied by his well-stored mind. They are not much encum-
bered by exhibition of the details of mental process, and their
freedom from citations, except of cases in courts of authority
—chiefly the Supreme Court—has been remarked on by those
acquainted with his habits, and who know that his reading was
unintermitting, as it was also nearly universal. The observa-
tions made by a venerable and very eminent living lawyer
of another great judge of Pennsylvania, long since departed,
are entirely applicable to the subject of our sketch. ¢ Those
who study his opinions, while they may remark that he was
unusually sparing.of references to authority, will find that it
was the result of selection and not of penury. With the leading
cases under every head—those which may be called ¢the light-
houses of the law,” he was familiar, and knew their bearings
upon every passage into this deeply indented territory; but for
the minor points, the soundings that are marked so profusely
upon modern charts of law, he trusted too much to the length
and employment of his own line to oppress his memory with
them.”

A reporter may be permitted to add that his opinions were
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singularly capable, from their form, of being easily and effect-
ively reported. By this is meant, that instead of setting out
with the assumption or statement of principles of law, and then
“working up” to them through the course of the opinion by
the invocation or interpellation of the facts—thus presenting
principles of law intertissued with details of fact through the
whole texture of the opinion, and so—if the case has been al-
ready stated by the reporter, as it ought to be, in the opening
of the report—making the opinion seem in a great degree a
repetition of what the reader has just read, and if the case have
not been so stated by the reporter, leaving the reader without
any conception of the facts except one argumentative in form,
and neither consecutive, complete, nor clear—the opinions of the
learned Judge we speal of cast themselves always in another
mould. They proceed upon a case already completely conceived
and arranged—a case which is sometimes written out by the
Judge himself in the opening of the opinion for adoption by the
reporter, and sometimes only mentally had by him, and left to
the reporter to be gathered up and written out—and on that
case, as presupposed and known, they enunciate in a form more
or less apothegmatic and abstract, the principles of law which
apply to the controversy.

The form has nothing to do with the ability or merits of the
opinion, for in both forms opinions of great ability and merit
may be found. And in putting a case to a jury, or when writing
on the circuit for a court below and for the parties only—where
court and parties were already possessed of the case—the sub-
ject of our notice usually adopted the first as the proper one.
But in writing for a court of last resort, where he was to be
reported, and where he wrote for the law and for science as
much as for a court below and for the parties to the controversy,
he invariably used the last. And reporters know that it is the
only form which they can handle so as to do credit either to
themselves or the Bench.

In the case of such a person as we have attempted to describe,
it will be readily believed that neither elevation to place nor
retirement from it could work alteration in the maN. The same
modest worth that graced him in youth and early manhood,
while he was yet unknown, continued to adorn him in riper
years, distinguished by conspicuous positions. The same essen-
tial dignity which marked him in office, belongs to him in retire-
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ment from it. In all situations, the same kindness of disposition
to all, the same attachment to friends, and affection for those
dependent upon him; a lover of his country, and, by the very
necessity of his nature, a religious man—Ilong a member of the
church in the principles of which he was educated, and some
time participating in its government—but liberal in bis views,
regarding the spirit rather than the letter of his creed; happy
in his domestic relations, in the attachment of many friends,
and highly honored, as he is, by his country—his life affords an
example of the triumph of right principles, unshrinking integ-
rity, persevering industry, and fidelity to truth and to himself.
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DEATH OF THE HON. E. M. STANTON.

THE resignation of Mr. Justice GRIER, already mentioned, hav-
ing been accepted by the President, the Honorable Epwin Macy
StaNTON was nominated by him to the Senate on the 20th of
December, 1869, and immediately confirmed to fill the prospec-
tive vacancy. Four days after this appointment Mr. Stanton
departed this life, never having taken his seat upon the bench.

Mr. Stanton was born in Steubenville, Ohio, on December 19th,
1814. After graduating at Kenyon College, Gambier, Ohio, in
1834, he studied law, and began the practice of it at Cadiz, Ohio,
where he soon acquired reputation for ability in the argument of
questions of law before courts, as well as for his force, skill, and
judgment in the trial of cases by jury. Ienext removed to Steu-
benville, and in 1848, established himself at Pittsburg, Pennsyl-
vania, practising in the courts of Pennsylvania and Ohio, and in
the Supreme Court at Washington. At this time he came prom-
inently before the public as counsel in the Wheeling Bridge case.
In 1857, he removed to Washington, D. C., where his ability in
the management of cases arising under the patent laws, brought
to him constant and profitable practice. In the next year, he
was sent by the Government of the United States to California,
as special counsel to argue land cases involving the validity of
grants from Mexico, and to look generally after the immense
interests of the United States in lands acquired by the conquest
and cession. Returning to Washington, he was appointed, in
December, 1860, Attorney-General, by Mr. Buchanan; insurrec-
tion throughout the South now being imminent. In this new
position, he was associated with the IIonorable Joseph IIolt,
Secretary of War, and with General Dix, Secretary of the Treas-
ury, and his sagacity and vigor, with that of the two eminent per-
sons just named, largely contributed to save the Government from
the total ruin with which it was then menaced. He remained
in the office of Attorney-General till March 4th, 1861, when, upon
the accession of President Lincoln, he resumed the practice of the
law. But Mr. Stanton’s great services in the critical times which
immediately preceded that 4th of March, had already attracted
the attention, and won the admiration of the new President,
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and, upon Mr. Cameron’s retirement from the post of Secretary
of War in President Lincoln’s Cabinet, in January, 1862, about a
month before the capture of Fort Donelson revived the drooping
spirit of the North, Mr. Stanton was chosen to succeed him. He
remained in this position until May, 1868, when he resigned. By
his incessant and arduous mental and physical labors during the
rebellion, Mr. Stanton seriously impaired his health, and retired,
temporarily, from active life in order to recruit his shattered
constitution. Recently, however, he had resumed the practice
of law, and on December 20th, 1869, he was, as has been already
stated, nominated by the President, and confirmed by the Senate,
as Associate Justice of the Supreme Court of the United States,
to fill the vacancy caused by the resignation of Mr. Justice Grier,
to take effect on February 1st, 1870.

He died December 24th, 1869, during a recess of the court.

An official announcement of Mr. Stanton’s decease was thus
made by President Grant:

¢« The painful duty devolves upon the President of announcing to the people
of the United States the death of one of its most distingunished citizens and
faithful servants, the Hon. Epwin M. SranToN, which occurred in this city
at an early hour this morning. He was distinguished in the councils of the
nation during the entire period of its recent struggle for national existence,
first as Attorney-General, then as Secretary of War. He was unceasing in
his labors, earnest and fearless in the assumption of the responsibilities neces-
sary to his country’s success, respected by all good men, and feared by wrong-
doers. In his death the bar, the bench, and the nation sustain a great loss,
which will be mourned by all.”

A meeting of the members of the bar of the Supreme Court
of the United States was held in the room of the court, in the
Capitol, on the 13th day of January, 1870, when the Hon. George
F. Edmunds, of Vermont, was appointed chairman, and R. M.
Corwine, of Ohio, secretary.

The Attorney-General, J. M. Carlisle, Esq., and the Hon.
Robert S. Hale having been appointed a committee to draft
and report resolutions, reported, at an adjourned meeting, on
the 17th of January, these following, which were unanimously
adopted :

¢«“Epwin M. STANTON, for many years a leading and honored member of
this bar, formerly Attorney-General of the United States, and Secretary of
‘War during the war for the preservation of the Republic, recently nomi-
nated and confirmed to fill a prospective vacancy on the bench of the Su-
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preme Court of the United States, distinguished by his professional abilities
and attainments, and still more distinguished and endeared to the country
he contributed so greatly to save, by his energy, patriotism, and integrity,
having, on the 24th day of December, 1869, laid down a life devoted to the
cause of his country and worn out in her service, the members of the bar of
the Supreme Court of the United States, assembled to render honor to his
memory, as an expression of their regard and reverence for his public and
private virtues, and of his most useful and patriotic career, have

¢ Resolved, That we desire to express our profound and thorough apprecia-
tion of the private worth and public merits of Mr. STANTON ; of the loss sus-
tained by the National Judiciary in his death, and of the measureless debt
of gratitude due to him from the citizens of a country saved from destruc-
tion in great degree by his untiring labors, large comprehension, and un-
swerving integrity. ‘

¢ Resolved, That the Attorney-General be requested to lay this expression
of our feeling before the court, and to move that the same be entered upon
the minutes of the term.

¢ Resolved, That our chairman communicate a copy of these proceedings,
and of such action as the court may take thereon, to the widow and children
of our deceased brother, with the assurance of our sympathy and respect.”

Upon the coming in of the court, on the morning of January
17th, 1870, to which day it had, previously to Mr. Stanton’s
death, adjourned, the Attorney-General addressed it as follows:

May it please your Honors :

Since your last adjournment, the emblems of public mourning have been
again displayed in the Capitol of the nation, under circumstances which press
upon the attention of this court with a peculiar and touching solemnity. A
great man—great by the acknowledgment alike of those who feared or hated
him, and of those by whom he was trusted and honored ; a lawyer, a states-
man, selected and confirmed, though not commissioned, as an Associate
Justice of the Supreme Court of the United States—has passed away from
among us. EDWIN M. STANTON, in the maturity of life, with a capacity
for public service already demonstrated, in the security of established fame,
seemed to our mortal vision about to enter upon a new and long career of
honor and usefulness. But such was not the will of heaven: ¢ Dis aliter
visum.”

It has seemed to his brethren of the bar a fit occasion to express their re-
gard for his memory, and they have charged me with the official and grate-
ful duty of presenting to your honors the resolutions which have been adopted
at their meeting this morning.

Of Mr. STANTON as a lawyer, it is enough to say that he had risen to the
foremost rank in his profession. He had adequate learning, untiring in-
dustry, a ready and retentive memory, clear comprehension of principles,
the power of profound and cogent reasoning, and unquestionable integrity ;
and he gave to the cause of his clients a vigor, energy, and zeal which de-
served and commanded success.
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But it is not of the lawyer, eminent as he was in the science and practice
of the law, that men chiefly think as they remember him. His service to
mankind was on a higher and wider field. He was appointed Attorney-
General by Mr. Buchanan, on the 20th of December, 1860, in one of the
darkest hours of the country’s history, when the Union seemed crumbling
to pieces without an arm raised for its support; when ¢ without ’’ the public
counsels “wasdoubting, and within were fears;’’ when feebleness and treach-
ery were uniting to yield whatever defiant rebellion might demand; and
good men everywhere were ready to despair of the Republic. For ten weeks
of that winter of national agony and shame, with patriotism that never wa-
vered, and courage that never quailed, this true American, happily not
wholly alone, stood manfully at his post, ¢““between the living and the dead,”
gave what nerve he could to timid and trembling imbecility, and met the
secret plotters of their country’s ruin with an undaunted front, until before
that resolute presence, the demons of treason and civil discord appeared in
their own shape, as at the touch of Ithuriel’s spear, and fled baffled and
howling away.

His published opinions as Attorney-General fill but nine pages, but the
name that wassigned to them had, in that brief time, become known through-
out the land as the synonyme of truth, honor, and fidelity.

Although of a different political party, he was called by Mr. Lincoln into
his Cabinet, in 1862, as the Secretary of War. But it was at a time when
all party divisions had become insignificant, and all party ties trivial, com-
pared with those great duties which engrossed the thoughts and demanded
the cave of every patriot. He brought to his great trust a eapucity for labor
that seemed inexhaustible; unflinching courage, indomitable will, patience,
and steady persistence which no fatigue could weary, and no mistakes or
misfortunes divert; a trust in the people that never faltered, an integrity
which corruption never dared to approach, and a singleness of purpose which
nothing could withstand. That purpose was to crush the rebeilion—and
woe to that man who came, or seemed to come, between that purpose and
its execution! Coming from civil life, I suppose there is no sufficient evi-
dence that he was, or ever became, a master of the art of war; but the prob-
lem before him was to find those who were, and to bring all the resources
of the country with unstinted measure to their support.

‘We might address him as one of those

‘¢ Chief of men, who, through a cloud,
Not of war only, but detractions rude,
Guided by faith and matchless fortitude,
To peace and truth thy glorious way has plowed.”’

Undoubtedly he had faults and failings. He was said to be despotic and
overbearing, and he may have been sometimes unjust; but his work was
done in a time when there was little chance for deliberation, and when
¢ the weightier matters of the law ’’ left no time for ‘“tithing mint and anise
and cummin.’”” He felt that the life of the nation was in his hands, and,
under that fearful responsibility, he could not always adjust with delicate
hand, the balance of private rights and wrongs. Tt is said that his manners

were sometimes discourteous and offensive.,  'Who can wonder that that wea-
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ried and overburdened man, with such pressure on brain and nerve, was
sometimes irritable and unceremonious in his intercourse with shirking
officers and peculating contractors, and the crowd of hungry cormorants
and interminable bores who perpetually sought access to him ; and sometimes
confounded with such, those who deserved better treatment ? But the Ameri-
can people knew that he was honest, able, and faithful. He never stopped
for explanation, or condescended to exculpate himself.

I have thought it one of the highest and finest traits of his character, that
he bore in grim silence all accusations, and stood manfully between his chief
and popular censure for acts which he had neither originated nor approved.
1t was perhaps the highest triumph of his official career, and the final proof
of how justly his confidence in his countrymen was bestowed, that he con-
ducted and carried through the military draft—that severest trial to a free
people—when the country, in the time of her direst need, ceasing to entreat,
commands the services of her sons. He had his reward; and, like the Presi-
dent whom he served—

““T11 thought, ill feeling, ill report lived through,
Until he heard the hisses changed to cheers,
The taunts to tribute, the abuse to praise,
And heard them with the same unwavering mind.”

He saw the rebellion crushed and the integrity of the nation vindicated.
The people, who had learned to know that he was a tower of strength in the
time of civil war, who had felt that their cause would never be abandoned or
betrayed by him, and to whom his presence in office gave a sense of protec-
tion and security, have hailed with joy the prospect which so lately opened
of transferring him to a new post of duty in this high tribunal. They knew
that the statesman who had found in the Constitution all the powers neces-
sary for its own maintenance, would, as a jurist, not fail to find there all the
powers needful for the protection, throughout the entire country, of that
civil liberty which it was ordained to secure. But he was already worn out
in their service, and gave his life for them as truly as any one who ever
perilled it on the field of battle.

Mr. Chief Justice, the lesson of this life is a lofty one. The time is soon
coming when men will recognize the high natures who, in this period of civil
strife, have arisen above the ordinary level of mankind, and are entitled to
their gratitude and honor. Upon those towering peaks in the landscape,
the eye will no longer discern the little inequalities and roughnesses of sur-
face. Already-upon the canvas of history some figures are beginning to
emerge. They are not those of self-seekers, or of those who were greedy of
power or place, but of the men who, in the time of public trial and public
danger, with none but public objects, have done much for their country and
mankind. Among these can his contemporaries fail to discern—will not
posterity surely recognize—the lineaments of Epwin M. STANTON? A re-
stored country is his‘'monument.

“¢Nothing can cover his high fame but Heaven!
No pyramids set off his memories
But the eternal substance of his greatness,
To which I leave him.”
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Mr. Attorney-General then submitted the proceedings of the
meeting of the bar, as already given, and moved, in accordance
with one of their resolutions, that they should be entered upon
the minutes of the term.

The Chief Justice said in reply:

The court unites with the bar in acknowledging the private worth, the
professional eminence, and the illustrious public services of Mr. STaNTON,
and in the sorrow that the country has been deprived, by his premature de-
cease, of the great benefits justly expected from his remarkable attainments
and abilities in the new sphere of duty to which he had been called.

We all anticipated, from his accession to the bench, increased strength
for the court and most efficient aid in its deliberations and decision. We
indulged the hope that his health, impaired by oppressive anxieties and ar-
duous labors as the head of the Department of War, would be fully restored
under the influence of the calmer and more regular course of this tribunal,
and that prolonged life would afford him many opportunities of establishing
additional claims upon the gratitude and honor of his country in the upright
performance of judicial duty.

But Providence has ordered otherwise. He was not even permitted to
become in fact a member of this court. He had hardly been nominated and
confirmed to fill the vacancy which will occur a few days hence, through the
prospective resignation of our honored brother Mr. Justice GRIER, when
death entered upon the scenc and closed his earthly career.

Our deepest sympathies are with his family and friends in their bereave-
ment, We mourn their loss as our own loss, as the loss of the profession
which he adorned, and of the country which he served.

The proceedings of the bar, the address of the Attorney-General, and this
response, will be entered upon the minutes, and, as a further mark of respect,
the court will now adjourn without transacting any business.

The court thereupon adjourned.
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1868.

THORINGTON v, @MITH.

<
L WF
1. A contract for the payment onfederi% States treasury notes, made
between parties residi Rhin the@s2eallednfederate States, can be

enforced in the courts of thec}ﬁkited Sta({b?, the contract having been
made on a sale of pro;\)&%@in‘theﬁﬁ&course of business, and not for
the purpose of givit@"currem‘h\to the notes or otherwise aiding the
rebellion. » 0“b

2. Evidence may be received t%at a contract payable in those States, during:
the rebellion, in ¢ dollars,”” was in fact made for the payment in Con-
federate dollars.

8. The party entitled to be paid in these Confederate dollars can only receive
their actual value at the time and place of the contract, in lawful money
of the United States.

APrpeAL from the District Court for the Middle District of
Alabama, the case being this:

In November, 1864, Thorington being the owner of a piece
of land adjoining the city of Montgomery, Alabama, sold it
to Smith and Hartley, all parties being then resident of
Montgomery. At the time of this sale the late rebellion
was still in active operation and had been so for more than
three years. Alabama, or this part of it, was at the time in
the occupation of the military and civil authorities of the
rebel States, and the Federal government exercised no au-
thority there. There was no gold or silver coin in use, nor
any notes of the United States, such as made the circulation
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of the loyal portion of the country. The only currency in
any ordinary use, or in which current daily business could
be at all carried on, were treasury notes of the Confederate
States, notes in form and general aspect like bank bills, and
by which the Confederate States of America promised to
pay the bearer the sum named in them, “two years after the
ratification of a treaty of peace between the Confederate
States and the United States of America.”

“The whole State of Alabama,” said the testimony in
the case, “was in a revolutionary condition, politically and
financially. The value of all kinds and species of property
was changing from week to week, and from day to day, and
there was no standard of value for property. A large ad-
vance frequently took place in the price of property of
different kinds within a day or two, say one hundred to two
hundred per cent. Speculation pervaded the whole com-
munity, and individuals asked whatever they thought proper
for any and everything they had to sell. There was no
standard value or regular price for real estate at the time
mentioned. Prices changed with the fortunes of war. As
the prospects grew dark the prices advanced. While, how-
ever, the Confederate States treasury notes were the general
and really the only currency used in the common transactions
of business, there were occasional instances where sales of
property were made on the basis of gold and of notes of the
United States.”

The Confederate notes, though in fact imposed upon the
people of the Confederate States, by its government, were
never declared by it to be a legal tender.

The price agreed to be paid by Smith and Hartley, for
the land which they purchased was $45,000. Of this sum
$35,000 were paid at the execution of the deed in Confed-
erate States treasury notes; and for the residue a note was
executed thus:

MoxTaoMERY, November 28th, 1864.
$10,000.

One day after date, we, or either of us, promise to pay Jack
Thorington, or bearer, ten thousand dollars, for value received
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in real estate, sold and delivered by said Thorington to us this
day, as per his deed to us of this date: this note, part of the

-same transaction, is hereby declared as a lien or mortgage on

said real estate situate and adjoining the city of Montgomery.

W. D. SmrTH.
J. H. HARTLEY.

The rebellion being suppressed in 1865, the Confederate
States treasury notes became, of course, worthless, and
Thorington, in 1867, filed a bill in the court below against
his purchasers, who were still in possession, for the enforce-
ment of the vendor’s lien, claiming the $10,000 in the only
money now current, to wit, lawful money of the United
States.

The answer set up, by way of defence, that the negotiation
for the purchase of the land took place, and that the note in
controversy was made, at Montgomery, in the State of
Alabama, where all the parties resided, in November, 1864,
at which time the authority of the United States was ex-
cluded from that portion of the State, and the only currency
in use consisted of Confederate treasury notes, issued and
put in circulation by the persons exercising the ruling power
of the States in rebellion, known as the Counfederate govern-
ment.

It was also insisted that the land purchased was worth no
move than $3000 in lawful money; that the contract price
was $45,000; that this price, by the agreement of the par-
ties, was to be paid in Confederate notes; that $35,000 were
actually paid in those notes; and that the note given for the
remaining $10,000 was to be discharged in the same manner;
and it was asserted on this state of facts, that the vendor was
entitled to no relief in a court of the United States.

On the hearing below, a witness, who negotiated the sale
of the land, was offered to show that it was agreed and under-
stood that the note should be paid in Confederate States
treasury notes, as the $35,000 had been. This witness de-
scribed the note, however, as one payable at thirty days.

The court below, admitting the evidence to prove that the
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note was in fact made for payment in Confederate States
treasury notes, and sustaining, apparently, the view of the
purchasers that the contract was illegal because to be paid
in such notes, dismissed the bill.

The questions before this court upon the appeal, were
these:

1. Can a contract for the payment of Confederate notes,
made during the late rebellion, between parties residing
within the so-called Confederate States, be enforced at all in
the courts of the United States?

2. Can evidence be received to prove that a promise ex-
pressed to be for the payment of dollars was, in fact, made
for the payment of any other than lawful dollars of the
United States ?

3. Did the evidence establish the fact that the note for ten
thousand dollars was to be paid, by agreement of the parties,
in Confederate notes?

A point as to the measure of damages was also raised at
the bar.

The case was twice argued.

Mr. P. Phillips, for the appellant (a brief of Mr. Chilton being
Siled) :

1. There is no reason to suppose that the contract was
entered into for the purpose of giving currency to the Con-
federate notes, and thus aiding the rebellion. -Andsthe
question is not whether the issuing of these notes was illegal,
but whether an agreement to receive them in payment of
property, made the contract between the parties illegal. If
there was no illegal design, the contract was not immoral.*
The contract, therefore, was legal.

The only question is, what must we hold it to mean.

The note now here on its fuce is clear and distinet. The
promise to pay ‘ten thousand dollars” has a well-under-
stood, well-defined meaning. Whether made in Massachu-
setts or Alabama the rules applicable to its construction are

* Orchard ». Hughes, 1 Wallace, 75.
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the same. The issue presented by the answer is, that this
contract did not represent the truth; that, in point of fact,
the agreement was for a paymeut in an ilegal currency of a
mere nominal value. Itis difficult to conceive of a more
palpable contradiction of the legal effect of a contract than
the admission of evidence to sustain this defence.

Tle cases are numerous where the struggle has been made
to introduce parol evidence to explain the meaning of words,
regarded by the court of doubtful import: such as ¢ current
funds,” ¢ current bank notes,” “currency.” But where, as
in this case, a party has promised to pay so many *dol-
lars,” no authority will sanction evidence of an agreement
that dollars meant not what the law says it meant, but some-
thing very different, to wit, Confederate treasury notes. All
the authorities are the other way.*

2. This question, as applicable to the condition of things
set up in the answer, was counsidered in Roane v. G'reen,t the
court holding that it was not competent to prove by parol,
on such a note, that Confederate treasury notes was the pay-
ment agreed on. In fact, as these notes were never made
a legal tender by the rebel government nothing but coin
would, even under i, be a discharge of the debt.

Indeed in all these cases of alleged contemporaneous
agreements, it may be asked why the verbal condition, if
bargained for, was not put in writing also? If the rest of
the agreement was sufficiently important to authorize writ-
ten evidence of its execution, why except the remainder?
The obvious inference must be, that all that the parties did
in fact agree to was put in due written form, and that all col-
laterals and appendages, concerning which there was mere
conversation, was precisely what they could not agree upon.
This, of course, is not always the true inference, but it is of
necessity the legal inference.

3. The parol evidence offered, if competent, is insuflicient.

* Baugh ». Ramsey, 4 Monroe, 155; Pack ». Thomas, 13 Smeedes & Mar-
shall, 11; Williams ». Beazley, 3 J. J. Marshall, 577; Morris v. Edwards,
1 Ohio, 189,

T 24 Arkansas, 212,
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There was but one witness, and he misdescribes the note in
one feature of it, the time namely that it had to run: a most
important feature in view of the changes in values at the
time when the note was given,

4. Another point not raised below, perhaps, but to which,
if’ the court should think that the eontract can be enforced,
but not payment demanded in our now recognized currency,
we would direct attention, is this. Confederate money is
now wholly worthless. Payment in it is no payment at
all. 'What, then, is the measure of damages? The pecu-
liar circumstances of this case perhaps take it out of the
rule announced in Thompson v. Riggs,* that the value of the
money at the time the note was payable is the criterion. The
value of gold as marked by these treasury notes, fluctuated
daily and hourly, and was different in different parts of the
State. While it was 20, 80, or 40 to 1, these treasury
notes had an exchangeable power of 2, 3, or 4 to 1 in the
different species of property. It may well be that the vendor
should have agreed that if the note was paid at maturity, it
might be extinguished in these notes; but it by no means
follows that in default of payment he was willing to be com-
pensated by the value of these notes in gold.

If, therefore, the date of the maturity of the note is
adopted for the purpose of ascertaining the damage, the
measure should be, not the value as compared to gold, but
rather its relative value in property.

No opposing counsel on either argument.

The CHIEF JUSTICE delivered the opinion of the court.

The questions before us upon this appeal are these:

(1.) Can a contract for the payment ot Confederate notes,
made during the late rebellion, between parties residing
within the so-called Confederate States, be enforced at all
in the courts of the United States?

(2.) Can evidence be received to prove that a promise ex-
pressed to be for the payment of dollars was, in fact, made

* 5 Wallace, 663.
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for the payment of any other than lawful dollars of the
United States?

(8.) Does the evidence in the record establish the fact that
the note for ten thousand dollars was to be paid, by agree-
ment of the parties, in Confederate notes ?

The first question is by no meaus free from difficulty. It
cannot be questioned that the Confederate notes were issued
in furtherance of an unlawful attempt to overthrow the
government of the United States, by insurrectionary force.
Nor is it a doubtful principle of law that no contracts made
in aid of such an attempt can be enforced through the courts
of the country whose government is thus assailed. DBut,
was the contract of the parties to this suit a contract of that
character? Can it be fairly described as a contract in aid
of the rebellion ?

In examining this question the state of that part of the coun-
try in which it was made must be considered. It is familiar
history, that early in 1861 the authorities of seven States, sup-
ported, as was alleged, by popular majorities, combined for
the overthrow of the National Union, and for the establish-
ment, within its boundaries, of a separate and independent
confederation. A governmental organization, representing
these States, was established at Montgomery in Alabama,
first under a provisional constitution, and afterwards under
a constitution intended to be permanent. In the course of
a few months, four other States acceded to this confederation,
and the seat of the central authority was transferred to Rich-
mond, in Virginia. It was, by the central authority thus or-
ganized, and under its direction, that civil war was carried
on upon a vast scale against the government of the United
States for more than four years. Its power was recognized
as supreme in nearly the whole of the territory of the States
confederated in insurrection. It was the actual government
of all the insurgent States, except those portions of them
protected from its control by the presence of the armed
forces of the National government.

What was the precise character of this government in con-
templation of law ?
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It is difficult to define it with exactness. Any definition
that may be given may not improbably be found to require
limitation and qualification. But the general principles of
law relating to de facto government will, we think, conduct
us to a conclusion sufliciently accurate.

There are several degrees of what is called de facto gov-
ernment.

Such a government, in its highest degree, assumes a char-
acter very closely resembling that of a lawful government.
This is when the usurping government expels the regular
authorities from their customary seats and functions, and
establishes itself in their place, and so becomes the actual
government of a country. The distinguishing characteristic
of such a government is, that adherents to it in war against
the government de jure do not incur the penalties of treason ;
and under certain limitations, obligations assumed by it in
behalf of the country, or otherwise, will, in general, be re-
spected by the government de jure when restored.

Examples of this description of government de facto are
found in English history. The statute 11 Ienry VII, c.
1,* relieves from penalties for treason all persons who, in
defence of the king, for the time being, wage war against
those who endeavor to subvert his authority by force of
arms, though warranted in so doing by the lawful monarch.t

But this is where the usurper obtains actual possession of
the royal authority of the kingdom: not when he has suc-
ceeded only in establishing his power over particular locali- -
ties. DBeing in possession, allegiance is due to him as king
de facto.

Another example may be found in the government of
England under the Commounwealth, first by Parliament,
and afterwards by Cromwell as Protector. It was not, in
the contemplation of law, a government de jure, but it was
a government de faclo in the most absolute sense. It in-
curred obligations and made conquests which remained the
obligations and conquests of England after the restoration.

* 2 British Stat. at Large, 82. T 4 Commentaries, 77.
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The better opinion doubtless is, that acts done in obedience
to this government could not be justly regarded as treason-
able, though in hostility to the king de jure. Such acts were
protected from criminal prosecution by the spirit, if not by
the letter, of the statute of IHenry the Seventh. It was held
otherwise by the judges by whom Sir Henry Vane was tried
for treason,* in the year following the restoration. But such
a judgment, in such a time, has little authority.

It is very certain that the Confederate government was
never acknowledged by the United States as a de facto gov-
ernment in this sense. Nor was it acknowledged as such
by other powers. No treaty was made by it with any civil-
ized state. No obligations of a National character were
created by it, binding after its dissolution, on the States
which it represented, or on the National government. From
a very early period of the civil war to its close,it was re-
garded as simply the military representative of the insur-
rection against the authority of the United States.

But there is another description of government, called
also by publicists a government de facto, but which might,
perhaps, be more aptly denominated a government of para-
mount force. Its distinguishing characteristics are (1),
that its existence is maintained by active military power,
within the territories, and against the rightful authority of
an established and lawful government; and (2), that while
it exists, it must necessarily be obeyed in civil matters by
private citizens who, by acts of obedience, rendered in sub-
mission to such force, do not become responsible, as wrong-
doers, for those acts, though not warranted by the laws of
the rightful government. Actual governments of this sort
are established over districts differing greatly in extent and
conditions. They are usually administered directly by mili-
tary authority, but they may be administered, also, by civil
authority, supported more or less directly by military force.

One example of this sort of government is found in the case
of Castine, in Maine, reduced to DBritish possession during

* 6 State Trials, 119.
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the war of 1812, From the 1st of September, 1814, to the
ratification of the treaty of peace in 1815, according to the
judgment of this court in Uniled States v. Rice,* *“the British
government exercised all ecivil and military authority over
the place.” ¢“The authority of the United States over the
territory was suspended, and the laws of the Unpited States
could no longer be rightfully enforced there, or be obliga-
tory upon the inhabitants who remained and submitted to
the conqueror. By the surrender, the inhabitants passed
under a temporary allegiance to the Dritish government,
and were bound by such laws, and such only, as it chose to
recognize and impose.” It is not to be inferred from this
that the obligations of the people of Castine as citizens of
the United States were abrogated. They were suspended
merely by the presence, and only during the presence, of
the paramount force. A like example is found in the case
of Tampico, occupied during the war with Mexico by the
troops of the United States. It was determined by this
court, in Fleming v. Page,t that, although Tampico did not
become a port of the United States in consequence of that
occupation, still, having come, together with the whole State
of Tamaulipas, of which it was part, into the exclusive pos-
session of the National forces, it must be regarded and re-
spected by other nations as the territory of the United States.
These were: cases of temporary possession of territory by
lawful and regular governments at war with the country of
which the territory so possessed was part.

The central government established for the insurgent
States differed from the temporary governments at Castine
and Tampico in the circumstance, that its authority did not
originate in lawful acts of regular war, but it was not, on
that account, less actual or less supreme. Aund we think
that it must be classed among the governments of which
these are examples. It is to be observed that the rights and
obligations of a belligerent were conceded to it, in its mili-
tary character, very soon after the war began, from motives

* 4 Wheaton, 258. T 9 Howara, 614,
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of humanity and expediency by the United States. The
whole territory controlled by it was thereafter held to be
enemies’ territory, and the inhabitants of that territory were
held, in most respects, for enemies. To the extent, then,
of actual supremacy, however unlawtully gained, in all mat-
ters of government within its military lines, the power of
the insurgent government cannot be questioned. That
supremacy did not justify acts of hostility to the United
States. How far it should excuse them must be left to the
lawful government upon the re-establishment of its authority.
But it made obedience to its authotity, in civil and local
matters, not only a necessity but a duty. Without such
obedience, civil order was impossible.

It was by this government exercising its power through-
out an immense territory, that the Confederate notes were
issued early in the war, and these notes in a short time be-
came almost exclusively the currency of the insurgent States.-
As contracts in themselves, except in the contingency of suc-
cessful revolution, these notes were nullities; for, except in
that event, there could be no payer. They bore,indeed, this
character upon their face, for they were made payable only
“after the ratification of a treaty of peace between the Con-
federate States and the United States of America.” While
the war lasted, however, they had a certain contingent value,
and were used as money in nearly all the business transac-
tions of many millions of people. They must be regarded,
therefore, as a currency, imposed on the community by irre-
sistible force.

It seems to follow as a necessary consequence from this
actual supremacy of the insurgent government, as a bellig-
erent, within the territory where it circulated, and from the
necessity of civil obedience on the part of all who remained
in it, that this currency must be considered in courts of law
in the same light as if it had been issued by a foreign gov-
ernment, temporarily occupying a part of the territory of the
United States. Contracts stipulating for payments in this
currency, cannot be regarded for that reason only, as made
in aid of the foreign invasion in the one case, or of the
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domestic insurrection in the other. They have no necessary
relations to the hostile government, whether invading or
insurgent. They are transactions in the ordinary course
of civil society, and, though they may indirectly and re-
motely promote the ends of the unlawful government, are
without blame, except when proved to have been entered
into with actual intent to further invasion or insurrection.
We cannot doubt that such contracts should be enforced in
the courts of the United States, after the restoration of peace,
to the extent of their just obligation. The first question,
therefore, must receive an aflirmative answer.

The second question, Whether evidence can be received
to prove that a promise, made in one of the insurgent States,
and expressed to be for the payment of dollars, without
qualifying words, was in fact made for the payment of any
other than lawful dollars of the United States? is next to be
considered.

It is quite clear that a contract to pay dollars, made be-
tween citizens of any State of the Union, while maintaining
its constitutional relations with the National government, is
a contract to pay lawful money of the United States, and
cannot be modified or explained by parol evidence. But it
is equally clear, if in any other country, coins or notes
denominated dollars should be authorized of different value
from the coins or notes which are current here under that
name, that, in a suit upon a contract to pay dollars, made
in that country, evidence would be admitted to prove what
kind of dollars were intended, and, if it should turn out that
foreign dollars were meant, to prove their equivalent value
in lawful money of the United States. Such evidence does
not modify or alter the contract. It simply explains an
ambiguity, which, under the general rules of evidence, may
be removed by parol evidence.

We have already seen that the people of the insurgent
States, under the Counfederate government were, in legal
contemplation, substantially in the same condition as inhabi-
tants of districts of a country occupied and controlled by an
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invading belligerent. The rules which would apply in the
former case would apply in the latter; and, as in the former
case, the people must be regarded as subjects of a foreign
power,and contracts among them be interpreted and enforced
with reference to the conditions imposed by the conqueror,
so in the latter case, the inhabitants must be regarded as
under - the authority of the insurgent belligerent power
actnally established as the government of the country, and
contracts made with them must be interpreted and enforced
with reference to the condition of things created by the acts
of the governing power.

It is said, indeed, that under the insurgent government
the word dollar had the same meaning as under the govern-
ment of the United States; that the Confederate notes were
never made a legal tender, and, therefore, that no evidence
can be received to show any other meaning of the word
when used in a contract. Dut, it must be remembered
that the whole condition of things in the insurgent States
was matter of fact rather than matter of law, and, as
matter of fact, these notes, payable at a future and contin-
gent day, which has not arrived and can never arrive, were
forced into circulation as dollars, if not directly by the legis-
lation, yet indirectly and quite as effectually by the acts of
the insurgent government. Considered in themselves, and
in the light of subsequent events, these notes had no real
value, but they were made current as dollars by irresistible
force. They were the only measure of value which the
people had, and their use was a matter of almost absolute
necessity. And this use gave them a sort of value, insig-
nificant and precarious enough it is true, but always hav-
ing a sufficiently definite relation to gold and silver, the uni-
versal measures of value, so that it was always easy to as-
certain how much gold and silver was the real equivalent of
a sum expressed in this currency. In the light of these
facts it seems hardly less than absurd to say that these dol-
lars must be regarded as identical in kind and value with
the dollars which constitute the money of the United States.
We cannot shut our eyes to the fact that they were essen-
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tially different in both respects; and it seems to us that no
rule of evidence properly understood requires us to refuse,
under the circumstances, to admit proof of the sense in
which the word dollar is used in the contract before us. Our
answer to the second question is, therefore, also in the
aflirmative. We are clearly of opinion that such evidence
must be received in respect to such contracts, in order that
justice may be done between the parties, and that the party
entitled to be paid in these Confederate dollars can recover
their actual value at the time and place of the contract, in
lawful money of the United States.

Wedo not think it necessary to go into a detailed exami-
nation of the evidence in the record in order to vindicate
our answer to the third question. It is enough to say that
it has left no doubt in our minds that the note for ten thou-
sand dollars, to enforce payment of which suit was brought
in the Cirenit Court, was to be paid, by agreement of the
parties, in Confederate notes.

It follows that the decree of the Circuit Court must be
REVERSED, and the cause remanded, for further hearing and
decree, in conformity with this opinion.

NOTE.

At the same time with the foregoing case was decided
another, as to its chief point, like it; an appeal from the
Circuit Court for the Northern District of Georgia. It was
the case of

DEaN v. YOUNELL’S ADMINISTRATOR.

A Dill had been filed below to set aside a deed of land for
fraud and inadequate consideration. The allegations of fraud
were founded wholly upon the circumstance, that the land was
sold for Confederate notes. The bill set up also a lien in favor
of the vendor of the complainant. The vendor, whose lien was
set up, was not made a party, nor was there any allegation of
notice to the grantor of the complainant of the alleged lien for
purchase-money; nor was there any averment that the com-
plainant was induced to take the Confederate notes by fraudu-
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lent misrepresentations of the decedent. A demurrer was inter-
posed in the court below (Erskine, J., presiding), and being
sustained, the bill was dismissed.

The CHIEF JUSTICE delivered the opinion of this court, to
the effect, that the vendor whose lien was set up ot having been
made a party, and there not being any allegations of notice to
the grantor of the complainant, of the alleged lien for purchase-
money, no ground of relief was shown by the bill as to this lien.

And that upon the principles of Thorington v. Smith, just
preceding, the fact that the land was sold for Confederate notes,
did not, in the absence of all averment that the complainant
was induced to take them by fraudulent misrepresentations of
the decedent, afford ground for the interposition of a court of
equity. The decree was accordingly AFFIRMED.

Tue EacLe.

1. Since the decision (A. D. 1851) in the Genesee Chief (12 Howard, 443),
which decided that admiralty jurisdiction was not limited in this coun-
try to tide waters, but extended to the lakes and the waters connecting
them ; the previous act of 1845 (5 Stat. at Large, 726), entitled ¢ An
act extending the jurisdiction of the District Courts to certain cases upon
the lakes and navigable waters connecting the same,” and which went
on the assumption (declared in the Genesee Chief to be a false one) that
the jurisdiction of the admiralty was limited to tide waters, has become
inoperative and ineffectual, with the exception of the clause which gives
to either party the right of trial by jury when requested. The District
Courts, upon whom the admiralty question was exclusively conferred
by the Judiciary Act of 1789, can, therefore, take cognizance of all civil
causes of admiralty jurisdiction upon the lakes and waters connecting
them, the same as upon the high seas, bays, and rivers navigable from
the sea.

2. The court observes also, that from the reasons given why the act of 1845
has become inoperative, the clause (italicized in the lines below of this
paragraph) in the ninth section of the Judiciary Act of 1789, which
confers exclusive original cognizance of all civil causes of admiralty
Jjurisdiction upon the District Courts, «“including all seizures under lows
of impost, navigation, or trade of the United States, where the seizures are
made on waters which are navigable from the sea by vessels of ten or more

tons burden, within their respective districts, as well as upon the high seas,”

is equally inoperative.
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Error to the Circuit Court for the Eastern District of
Michigan. The case being thus:

1. The Counstitution declares that the power of the Fed-
eral courts shall extend to “all cases.of admiralty and mari-
time jurisdiction.” And the Judiciary Act of 1789 gives to
all the District Courts « exclusive original cognizance of all civil
causes of admirally and maritime jurisdiction, including all seiz-
ures under laws of impost, navigation, or trade of the United
States, where the seizures are made on wateis which are
navigable from the sea by vessels of ten or more tons burden,
within their respective districts, as well as upon the high
seas.”

At the time when this act of 1789 was passed, admiralty
jurisdiction, according to the ideas then generally enter-
tained by both courts and bar, could be exercised only upon
waters within the ebb and flow of the tide.* Accordingly
in 1845, Congress, by a statute,t entitled ¢ An act extending
the jurisdiction of the District Courts to certain cases upon
the lakes and navigable waters connecting the same,” en-
acted thus:

The District Courts of the United States shall have, possess,
and exercise the same jurisdiction in “matters of contract and
tort, arising in, upon, or concerning steamboats and other ves-
sels of twenty tons burden and upwards, enrolled aud licensed
for the coasting trade, and employed in the business of commerce
and navigation between ports and places in divers States and
Territories, upon the lakes and the navigable waters connecting
the same, as is now possessed and exercised by the said courts
in cases of the like steamboats and other vessels employed in
navigation and commerce on the high seas.”

About six years after this statute was passed, the case of
The Gencsee Chieft came before this court. And in that
case it was decided that the impression that admiralty juris-
diction in this country was limited to tide waters was a mis-

* The Thomas Jefferson, 10 Wheaton, 428; The Steamboat Orleans, 11
Peters, 175. J
t b Stat. at Large, 726, 1 12 Howard, 443.
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take, and that’tbe lakes and waters connecting them were
within it.

After this decision, the language of certain cases* seemed
to indicate that the act of 1845 was to be regarded as limit-
ing the exercise of this jurisdiction to those cases in which
the act had meant, by way of extending the jurisdiction, to
grant it.

In this state of statutory law and of judicial remark upon
it, the tug Eagle, in September, 1864, was towing a brig and
a barge from the head of the St. Clair River through the
Detroit River; the brig being on her way from Saginaw,
in Michigan, to Buftalo, in New York. The tug, getting a
mile or so over the line which separates the British side of
the river from ours, and out of the usual course of naviga-
tion, was sailing in shoal water, when the brig grounded and
the barge, which was attached to her, ran into her stern and
seriously damaged her. Thereupon the owners of the brig
filed a libel in the District Court for Eastern Michigan, “in
a cause of collision” against both tug and barge. It set
forth that the brig was ¢ a vessel of twenty tons and upwards,
duly enrolled and licemsed at the port of Buffalo, State of
New York, and used in navigating the waters of the North-
western lakes and the rivers connecting said lakes, and en-
gaged in the business of commerce and navigation there-
upon.” And also that the tug and barge were also both
“vessels of more than twenty tons burden, enrolled and
licensed for the coasting trade, and used in navigating the
waters of this State and the adjoining States, and now lying,
or soon will be, at the port of Detroit, and within the admi-
ralty and maritime jurisdiction of this court.”

The answers denied knowledge of these facts stated about
the brig, and called for proof, but admitted the tug and
barge to be enrolled and licensed.

The answer for the barge further laid the whole blame
on the tug, asserting that the sole cause of the disaster was

* Ex. gr. Allen v. Newberry, 21 Howard, 245; Maguire v. Card, Ib. 248;
The Hine ». Trevor, 4 Wallace, 556.
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her going out of the proper course of navigation; while the
answer for the tug stated there was no fault with fer, and
denied that the libellants had any claim ¢ enforceable in this
court sitting in admiralty for said alleged damage.”

Two questions were thus raised : the first, of merits; the
second, of jurisdiction. The District Court dismissed the
libel as to the barge and condemned the tug. This decree
being confirmed by the Circuit Court, the case came here
on appeal, where the question of merits was briefly urged,
the point of jurisdiction being really the only question. It
was admitted, that by the law of Canada, where this damage
was done, no lien or any action exists against a wrongdoing
vessel, or any right or lien in rem.

Mr. Newberry, for the tug, appellant :

1. This is an action for a tort, not one on contract; and
the tort was committed in Canada. Confessedly the Cana-
dian law gives no lien. It can exist only under our laws.
But the laws of the United States can have no extra-terri-
torial operation. Neither, if the vessel was out of our juris-
diction when the tort was committed, can a lien arise by her
coming into our lines. An admiralty lien subsists from the
moment the claim arises, or subsists not at all. It is a right
in the thing, jus in re, and not jus ad rem; and attaches by
operation of then existing law. If there is no such law in
force at the time'and place of the damage done, no lien can
attach. Indeed, the rights of the parties must, in all cases,
especially in actions of tort, depend upon the law of the place
where the alleged rights accrued. In Smith v. Condry,* two
American vessels collided in the port of Liverpool. The
defence set up certain rights of parties under the law of the
place of collision. This defence was sustained, and the court
held, ¢that when a collision occurs in an English port, the
rights of the parties depend on the law in force at that place.”

2. In addition to these points of general law, it should be
noted that neither the tug, brig, or barge had the proper

* 1 Howard, 28.
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characteristics to bring them within the act of 1845. In T'ke
Genesee Chief, Taney, C. J., speaking for the court, states
that the general jurisdiction of admiralty was limited by the
act of 1845. In Allen v. Newberry,* Nelson, J., speaking
also for the court, says, that ¢ the act confines the jurisdic-
tion to cases mentioned in it.”” And in The Hine v. Trevor,*
Miller, J., says, that the jurisdiction on the lakes and waters
counecting them is governed by that statute, though he said
that it was not so, as was often erroneously thought in the
West, upon the rivers. Now the libel, while alleging that
the tug was “enrolled and licensed ”” at the time of the libel
filed, does not allege that she was so “for the coasting trade,”
or enrolled and licensed at all when the damage occurred.
Nor is there proof that the tug was enrolled and licensed for
the ¢ coasting trade;” nor that she was employed in the
business of commerce and navigation between ports and
places in different states and territories, &c., ¢“ at the time,”
&c., or indeed at any time. There is no proof on that sub-
ject. The burden of proof is on the libellant to prove the
alleged facts. On the other hand, the tug was a tow-boat,
towing obviously from the lower end of Lake IIuron to the
upper end of Lake Erie. Both termini are within the waters
of the State of Michigan, and such employment did not re-
quire the tug to go into the waters of any other State than
Michigan. She was clearly, as to her occupation, within
the case of Allen v. Newberry.]

Mr. G'. B. Hibbert, contra, submitted an able brief, present-
ing with learning and force much the same views as are
presented by the court; a brief of Mr. W. A. Moore being
also filed.

Mr. Justice NELSON delivered the opinion of the court.

On the question of merits we concur with the conclusion
of the courts below. We shall only examine the questions
of law.

The summdry of them, as stated by the learned counsel,

* 21 Howard, 246. + 4 Wallace, 556. 1 21 Howard, 246.
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is (1) There is no law in force in the Province of Canada,
the place where the tort was committed, that gives a lien
upon the vessel for the alleged damages; (2) The laws of
the United States have no extra-territorial force in a foreign
territory to create a lien; and (3) The admiralty lien is a
right in the thing—jus in re, and not jus ad rem—and the
lien must depend upon the law of the place where the
alleged right occurred.

It is apparent from the grounds upon which the learned
counsel has placed his claim to a reversal of the decree
below, that he has entirely misapprehended the scope and
effect of the decision of this court in the case of The Gen-
esee Chief,* and the several cases following it.}

The leading case obliterated the limit, that had been pre-
viously adopted and enforced in the jurisdiction in admiralty,
to tide-waters; and held that, according to the true construc-
tion of the grant in the Constitution, it extended to all public
navigable waters, whether influenced by the tide or not. The
Chief Justice, in delivering the opinion, observes: “It is evi-
dent that a definition (of the grant in the Constitution) that
would, at this day, limit public rivers in this country to tide-
water rivers, is utterly inadmissible. We have thousands of
miles of public navigable waters, including lakes and rivers,
in which there is no tide; and, certainly, there can be no
reason for admiralty power over a public tide-water, which
does not apply with equal force to any other public waters
used for commercial purposes and foreign trade. The lakes,
and the waters connecling them, he observes, are undoubtedly
public waters, and we think are within the grant of admi-
ralty and maritime jurisdiction in the Constitution of the
United States.”

It follows, as a necessary consequence of this interpreta-
tion of the grant in that instrument, the District Courts,
upon whom the admiralty jurisdiction was exclusively con-
ferred by the Judiciary Act of 1789,.can take cognizance of

* 12 Howard, 443.
+ Jackson v. The Magnolia, 20 Ib. 296 ; and The Hine v. Trevor, 4 Wal-
lace, 555,
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all civil causes of admiralty jurisdiction upon the lakes,
and waters connecting them, the same as upon the high
seas, bays, and rivers navigable from the sea. These waters
fall within the same category, and are subject to the same
jurisdiction, and hence the circumstance that a portion of
them lie within the limits of another sovereignty constitutes
no objection to the exercise of this power. DBefore the limit
of tide-water was removed by the judgment in the case of
The Genesee Chief, this jurisdiction was constantly exercised
in cases of marine torts upon the high seas, bays, and rivers
in which the tide ebbed and flowed, occurring in any part
of the world, and, in respect to which an Awmerican ship
was concerned ; and, since that judgment, occurring upon
any bay or public river as far as navigable, irrespective of
the tide.

Since the recent acts of Parliament, in England, removing
the ancient restrictions by the common law courts upon the
admiralty jurisdiction, it seems to be exercised as freely and
broadly as in this country. The case of The Diana* arose
out of a collision on the great Holland Canal in 1862. An
exception was taken to that jurisdiction founded upon the
old objection, but was overruled by Dr. Lushington. So,
in the case of The Courier,t which was a collision on the Rio
Grande, in foreign waters. And The Griefswald the same.}

It is insisted, however, that, if the court will take jurisdie-
tion for a collision occurring on foreign waters, and within
foreign territory; the local law of the place of collision should
govern; and hence, the law of Canada in the present case;
and Smith et al. v. Conary, in this court, is cited as an authority
for the doctrine. The collision in that ¢ase occurred in the
port of Liverpool, while the Vessel of the defendant was
coming out. The defendant set up in defence, that by the
statute law of England he was compulsorily obliged to take
on board of his ship a Liverpool pilot, which he did; that she
was exclusively in his charge when the accident occurred;
and that this law, as construed by the courts of England,

* 1 Lushington, 539, + Ib. 541, 1 Swabia, 430.
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excused the owner and master of the vessel; and this was
agreed to by the court, and applied to the case, the Chief
Justice giving the opinion. All vessels entering into, or
departing from, a domestic or foreign port, are bound to
obey the laws and well-known usages of the port, and are
subject to seizure and penalties for disobedience; and when
submitting to them, they are entitled to all the protection
which they afford. The same question was recently before
Dr. Lushington in the case of a collision between the
American ship Annapolis and a Prussian barque, at the
same port, and the American ship was discharged on the
ground as in the case above cited.* These are exceptional
cases, and furnished no rule to the court below for the trial
of the collision in question. It was tried there, as it should
have been tried, according to the practice and principles of
the courts of admiralty in this country, wholly irrespective
of any local law.

An objection is also taken, that the case was not brought
within the requirements of the act of 1845, so as to give the
District Court jurisdiction—that is, it was not shown that the
vessels were of the burden of twenty tons and upwards, or
enrolled and licensed for the coasting trade, or employed, at
the time, in the business of commerce and navigation be-
tween ports and places in different States.

These facts were substantially set forth in the libel; and
the answers did not set up any specific exception on this
ground, nor does it seem to have been taken by the respon-
dents at all in the progress of the trial below. The objection,
we think, untenable. :

This act of 1845, as is apparent from several of the cases
before the district courts whose districts lie contiguous to
the lakes, has occasioned a good deal of embarrassment in
administering their admiralty jurisdiction since the decision
in the case of The Genesee Chief. It is quite clear, under
this decision, in the absence of that act, the district courts
would possess general jurisdiction in admiralty over the

* 1 Lushington, 295.
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lakes, and the waters connecting them; and, hence, there
would be no more difficulty in the administration of the
law than in cases upon the high seas, or bays, or rivers
navigable from the sea.

At the time it was passed, tide-water was the limit of ad-
miralty jurisdiction, and the act was intended to remove this
restriction upon the court, as it respected these lakes, and to
extend the jurisdiction to them, thereby making these waters
an exception as to the tide-water limit. The power conferred
by the act, however, was not that of general admiralty juris-
diction, but was limited to cases of “contract and tort, arising
in, upon, or concerning steamboats, and other vessels, of
twenty tons burden and upwards, enrolled and licensed for
the coasting trade, and at the time employed in the business
of commerce and navigation between ports and places of dif-
ferent States.” The better opinion, we think, is, that the act
does not embrace, but necessarily excludes, cases of prize.
These are neither cases of contract or tort, and the vessels
engaged in making the seizure, as prize of war, which are
ships of the navy, or privateers, are not employed at the
time, in the business of commerce and navigation. We
think it also a matter of grave doubt if the act confers juris-
diction in cases of salvage, jettison, or general average.
These are not matters of contract, according to the most
eminent commentators on the subject,* and they certainly
are not cases of tort.

One question, and a very important one, is, whether, since
the decision of T'he Genesee Chief, which opens the lakes and
the waters connecting them to the general jurisdiction of the
district courts in admiralty, they can entertain this jurisdic-
tion in cases outside of that conferred by this act? If the
aflirmative of this question should be sustained, although
the system would be disjointed and incongruous, yet it
would, in its result, remedy most of the difficulties and in-
conveniences now existing. But the opinions of the judges
of this court, as expressed in several cases, though the ques-

* 1 Story’s Equity Jurisprudence, § 490; 8 Kent, p. 246.




24 Tue EacLe. [Sup. Ct.

Opinion of the court.

tion has never been directly before the court for decision,
are, that the act should be regarded as restrictive of the
general jurisdiction of these courts. This was the opinion
expressed by the Chief Justice in the case of The Genesee
Chief, and has been followed by other justices in this court,
who have had occasion to express any opinion in the subject.
The history and operation of this act of 1845, are peculiar.

It is “an act extending the jurisdiction of the district
courts to certain cases upon the lakes and navigable waters
connecting the same.” At the time it was enacted it had
the effect expressed and intended, and so continued for
some seven years, when the case of The Genesee Chief was
decided. From that time, its effect ceased as an enabling
act; and has been no longer regarded as such. It is no
longer considered by this court as conferring any jurisdie-
tion in admiralty upon the district courts over the lakes, or
the waters connecting them. That is regarded as having
been conferred by the grant of general admiralty jurisdic-
tion by the ninth section of the act of 1789 to these courts.
The original purpose of the act, therefore, has ceased, and
is of no effect; and, in order to give it any, instead of con-
struing it as extending the jurisdiction in admiralty, it must
be construed as limiting it—the very reverse of its object
and intent, as expressed on its face.

In the case of The Hinev. Trevor,* it is said by the learned
Justice, in delivering the opinion of the court, that the juris-
diction in admiralty on the Western rivers did not depend
on the act of 1845, but was given by the original act of 1789;
and he intimated further, that the jurisdiction on the lakes
was also founded on this act, though governed in its exercise
by the aet of 1845. The case then before the court did not
arise on the lakes, but on the Mississippi River; and the re-
marks made in respect to the jurisdiction upon the lakes,
was in answer to an impression very general, as is said,
among the profession in that section of the country, and
even of the learned Judge whose judgment the court was

* 4 Wallace, 555.
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reviewing, that the jurisdiction upon the rivers depended
on this act of 1845. That case, not at all involving the
question of jurisdiction upon the lakes, but simply upon the
interior rivers, did not receive that full deliberation in respect
to this question, which, in the present case, is called for. We
have now examined it with care, and given to it our best con-
sideration, and are satisfied, that since the decision of the case
of The Genesee Chief, the court must regard the district courts
as having conferred upon them a general jurisdiction in ad-
miralty upon the lakes and the waters connecting them, by
the ninth section of the original act of 1789; and the ena-
bling act of 1845, therefore, has become inoperative and in-
effectual as a grant of jurisdiction; and, as it was an act,
on the face of it, and as intended, in its purpose and effect,
to extend the admiralty jurisdiction to these waters, we can-
not, without utterly disregarding this purpose and intent,
give effect to it as a limitation or restriction upon it. We
must, therefore, regard it as obsolete and of no effect, with
the exception of the clause which gives to either party the
right of trial by jury when requested, which is rather a
mode of exercising jurisdiction than any substantial part of
it. The saving clause in this act, as to the concurrent
remedy at common law, is, in effect, the same as in the act
of 1789, and 1is, therefore, of necessity, useless and of no
effect.*

The ninth section of the Judiciary Act of 1789 confers ex-
clusive original cognizance of all civil causes of admiralty
jurisdiction upon the district courts, “including all seizures
under laws of impost, navigation, or trade of the United States,
where the seizures are made on waters which are navigable from
the sea by vessels of ten or more tons burden, within their respec-
live dustricts, as well as upon the high seas.”

When this clause first came under the consideration of the
courts, there was a good deal of difficulty in determining
whether the words, including all seizures, &c., were intended
as being comprehended within the grant of general admiralty

* See The Belfast, 7 Wallace, 624, 644,
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jurisdiction, or as, simply, within the cognizance of the dis-
trict courts, as the words were ambiguous, and might be
construed as either within the cognizance of the district
courts or within the class of cases of general admiralty juris-
diction. The difference was material; as if not within the
general admiralty jurisdiction, the parties were entitled to a
trial by jury; otherwise not. This question was first decided
in the case of the United States v. La Vengeance,* the court
holding that the cases were included within the general ad-
miralty jurisdiction. The point was contested in several
subsequent cases, but the court adhered firmly to its first
decision.t The act, notwithstanding these decisions, was
still effectual and necessary to sustain the general jurisdiction,
as the limit of tide-waters then prevailed in thé admiralty
courts, and the jurisdiction given by the act extended to
waters which were navigable from the sea, irrespective of
the tide. The seizures, also, in many instances, would be
made within the body of a county—infra corpus comitatus—
within which the admiralty jurisdiction was not yet admit-
ted. ( Waring v. Clarke, 5 How., 441.)

But since the decision in the case of T'he Genesee Chief,
this clause, above recited, is no longer of any force. The
general jurisdiction in admiralty exists without regard to it;
and if any effect should be given, instead of extending, as
was intended, it would restrict it; and, for the reason given
in respect to the act of 1845, it has become useless and of no
effect. :

DECREE AFFIRMED WITH COSTS AND INTEREST.

* 3 Dallas, 297.
1 The Sally, 2 Cranch, 406; The Betsey, 4 Id. 443; The Samuel, 1
Wheaton, 9; Ib. 20; The Sarah, 8 Id. 891.
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MiLLs v. SmrItH.

1. Under the recording acts of Illinois, which enact that deeds shall take
effect as against creditors and subsequent purchasers from the time that
they are filed of record, it is necessary, in order to defeat a subsequent
purchaser for value, of an unrecorded title, that he have notice of the
previous conveyance, or of some fact sufficient to put a.prudent man upon
inquiry.

2. A recital in the record of another deed, made seventeen years after a first
one unrecorded, between the original grantor, and that the heir-at-
law, of the original grantee—the grantor having already sold to a second
purchaser whose deed is recorded—*that a sale had been made to such
original grantee, but no deed given, or if given, lost,” is not construc-
tive notice to a third person purchasing of such second grantee.

3. If either such second grantee, or purchaser from him, have been a pur-
chaser in good faith, without notice, then such purchaser is protected.

4. Courts of the United States are not bound to give instructions upon specific
requests by counsel for them. If the court charge the jury rightly upon
the case generally, it has done all that it ought to do.

5. If a court below have given such proper instructions on the questions of
law in a case, and submitted the facts to the jury, there is no remedy in
this court for a mistake of the jury.

Error to the Circuit Court for the Northern District of
Illinois: the case was this:

In 1818, the United States issued to one Parmely, a soldier
of the war of 1812, and then residing in Connecticut, a
patent for a tract of land in Tllinois. In 1837, he sold the
land to Edwin Lacy, and receiving payment in full for it,
executed and delivered to Lacy, at the time, a regular deed.
This deed, however, was never recorded, and at Lacy’s death, in
1848, his family had no information respecting the deed, or
the location of the land. Lacy left one son and only heir
named Andrew.

On the 14th of August, 1854, a certain Benjamin Lombard,
a dealer in military bounty lands, went to Parmely, in Con-
necticut, and having had some conversation with him as to
whether any former deed had been made by him, obtained
from him for the consideration of $19.56, a quit-claim deed
to James Lombard. Benjamin Lombard took also from
Parmely (indorsing it on the deed), an affidavit proving
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Parmely’s identity with the original patentee, and stating
“that the deed which he has this day given for his bounty
land is the only deed ever given by him for the said claim
whatsoever.”  This deed was recorded August 28, 1854.

On the 14th of November, 1854, a brother of Lacy, the
original purchaser, having heard of Lombard’s visit to Par-
mely, and of his obtaining a quit-claim deed for the tract,
which he had understood, years prior, had been sold to his
deceased brother Edwin, applied to Parmely and obtained a
deed conveying the land to Andrew Lacy, son and only heir
of Edwin Lacy, deceased. This deed contained a recital and
statement to the effect that the land had been sold to Edwin Lacy,
in his lifetime, and about October 1st, 1850, and paid for ; that
no deed had been given, or, if there had been, that it was lost.
This deed was recorded November 25, 1854.

Andrew Lacy died soon afterwards, and by his will his
title to the land went to one Mills.

James Lombard sold his right in the tract, for which he
had got the deed already mentioned from Parmely, to a cer-
tain Smith, on the 7th December, 1855; the deed not being
recorded until October 12th, 1858.

Mills now brought ejectment against Smith, and on the
trial the original deed from Parmely to Edwin Lacy (the
fact of having made which, or any like which Parmely by
affidavit on the back of his deed to Lombard had denied),
accidentally turned up.

The question was whether, under the recording acts of
Tllinois, which enact that deeds shall take effect, as against
creditors and subseq uent purchasers, from the time that they
are filed of record, the title was to be regarded in Mills, or
whether in Smith?

The only important witnesses were Parmely himself and
Benjamin Lombard, who had procured the deed for James
Lombard. DBoth testified in regard to the facts of the case
as already given; Parmely testifying that before he made
the deed to James Lombard, Benjamin Lombard, a stranger
to him, had hunted him out, and represented to him that
there was no deed to Edwin Lacy on record ; a representa-
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tion which led him, Parmely, to believe that he might never
have made a deed to Edwin Lacy, but only have handed
over to him the patent issued by the government; that this
Lombard stated to him that the town where the land lay
wanted to get soldiers’ rights, and would give $17 a deed,
but no more; that the land had been sold for taxes, and
that the right of redemption had expired, but that the town
would give something. 1 told Mr. Lombard,” the witness
continued, ¢ that I had disposed of the land to Edwin Lacy,
who was then dead, and that I did not know that I could
give anybody else a deed. Mr. Lombard said that he did
not know whether I could or not. If I would ounly give
him a deed he would give me the money.” The deed was
then executed ; Lombard, according to Parmely’s testimony,
himself drawing the affidavit, indorsed on it, and reading it
to Parmely, who did not examiue it to see if it was read cor-
rectly or not.

Benjamin Lombard’s testimony went to prove that Parmely
had assured him repeatedly that he had never before made
a deed to the land to any one; that although he had been
negotiating a trade for it with Edwin Lacy, the trade had
fallen through from Lacy’s not doing as he agreed to do;
that Andrew Lacy, the son and heir, had been to him to get
a deed, which he, Parmely, refused to give him, for the
same reason that he had not conveyed the land to Edwin
Lacy, namely, that no consideration had been paid.

The court below (Davis, J.) charged the jury in substance
as follows: refusing to give instructions in pursuance of
specific requests; consideriug that these did but request in
a specific form, instructions which in substance had been
already given in a general one.

GENTLEMEN OF THE JURY : It is not controverted, on the part
of the defendant, that the title as shown in the plaintiff would
be a good, legal, subsisting title, independent of the recording
laws.

Now as respects the defendant’s title. The deed of 1837,
from Parmely to Lacy, not being recorded at the time the deed
was made by Parmely to Lombard, the first question to be de-
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termined is, was Lombard a bond fide purchaser within the mean-
ing of the recording laws? Those laws provide that every deed
shall take effect from the time it is filed for record, as against
creditors and subsequent purchasers without notice. This deed,
not having been recorded, from Parmely to Edwin Lacy, in
August, 1854, the first question for you to determine is, was
Lombard a purchaser without notice of the previous convey-
ance made to Edwin Lacy, and had he paid value for the land?
The evidence upon that point consists of the testimony of
Parmely and Benjamin Lombard. Of course, Benjamin Lom-
bard being the agent of James Lombard in his purchase, notice
to Benjamin is notice to James.

It is necessary that James Lombard, or Benjamin Liombard,
should have had notice of the previous conveyance to Edwin
Lacy, or of some fact sufficient to put a prudent man upon
inquiry. In other words, there must have been good faith on
his part when he made the purchase.

And the question for you to determine upon all the testi-
mony is, whether there was any knowledge brought home to
Benjamin Lombard that there Lad been a transfer, legal or
equitable, made of this land to Edwin Lacy? If that fact was
brought home to him, or if any fact that would warrant a pru-
dent man in coming to the conclusion that there was a valid
transfer, then he could not be said to be a purchaser in good
faith; and of course the registry laws did not protect him in
the purchase. If he was a purchaser in good faith, then it
makes no difference whether Smith was or was not, because his
purchase protects Smith—he having purchased from bim; but
if he was not a purchaser in good faith, the next question is,
did Smith purchase in good faith? The same rule is applicable
substantially to him as to Benjamin Lombard, the agent of James
Lombard. It is necessary that he should have purchased the
land and paid the money for it without knowledge of this pre-
vious deed. If he knew of the existence of this previous deed
to Edwin Lacy, or had knowledge of any fact which would sat-
isfy a prudent man, so as to put him upon inquiry that there
was a valid sale made to Edwin Lacy before he paid the pur-
chase-money, then he could not be considered a purchaser in
good faith.

But it is contended, on the part of the plaintiffs, that inas-
much as there was a deed from Parmely to Andrew Lacy on
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record on the 25th of November, 1854, and as that recited that he
had made a conveyance or transfer of the land to Edward Lacy
many years before, that was constructive notice to the defend-
ant of the conveyance. I am hardly prepared to admit that
as a rule of law. If he bad read this deed or the record of it,
or saw it; if, in other words, he had actual notice, then, as a
matter of course, he would be bound by it, so far as such recital
could bind him; but I bardly think that the fact it was simply
on record would be constructive notice to him, so as to prevent
him from being a bond fide purchaser.

Parmely, when the recital was made, had no title to the
land, according to the record, because the deed to James Lom-
bard was recorded the 28th of August, 1854, before this deed
was made to Andrew Lacy, and it would be a hard rule, it
seems to me, to hold that the recital in a deed attempting to
convey land which the man had no right to convey, would
operate as constructive notice to a third party. Therefore, the
court instructs you that it was necessary that Smith should
have had actual notice of this previous deed, or of some fact
which would satisfy a pradent man that there had been a trans-
fer of the land, before he paid the purchase-money. If he had,
then he would not be a purchaser protected by the registry
laws; if he had not this notice, then he would be protected,
whether Lombard was a bond fide purchaser or not, because the
rule you will understand to be this, as counsel on both sides
admit, that the defendant can protect himself by showing that
Lombard is a bond fide purchaser without notice, or that he
himself is a bond fide purchaser without notice.

Gentlemen, you will see that the question turns entirely on
the view you take, from the evidence, upon the fact whether
these two persons are purchasers in good faith, without notice;
that is, Benjamin Lombard and the defendant. If either of
them is a purchaser in good faith, then the defendant is pro-
tected. You must find that they both had knowledge, before
you can find a verdict for the plaintiff. If they both had knowl-
edge of this pre-existing title, then, as a matter of course, the
plaintiff’s title stands good, otherwise not.

VERDICT AND JUDGMENT ACCORDINGLY.

Mr. E. 8. Smith, for the plaintiff in error, contended that the
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testimony of Lombard was incredible, and was in fact denied
by Parmely; that Lombard was not a purchaser for value,
but a prowling hunter of old soldiers’ rights; that the court
ought to have charged specifically that a deed obtained upon
such false representation was absolutely void, and that notice
of a sale was sufficient, independently of notice of a deed;
that the charge as to the effect of the recital did not come
up to the testimony, for that it was plain that Lombard had
been looking through the records, and had seen the recital
on them of a former deed.

Mr. H. M. Wead, contra, argued that no one could read
the evidence and fail to arrive at the conclusion that neither
had netice of the prior conveyance to Andrew Lacy, because
the existence of that conveyance was not known until after
the commencement of this suit; that if either Lombard or
Smith were innocent purchasers, then Smith was to be pro-
tected; that it was well settled, both in England and in this
country, that if a person purchased for a valuable consider-
ation with notice, he might shelter himself under the first
purchaser.*

Mr. Justice GRIER delivered the opinion of the court,

The counsel, in their arguments in this case, seem to
have forgotten that this court have no right to order a new
trial because they may believe that the jury may have erred
in their verdict on the facts. If the court below have given
proper instructions on the questions of law, and submitted
the facts to the jury, there is no further remedy in this court
for any supposed mistake of the jury.

On examining the charge of the court below, we find a
clear exposition of the legal questions arising in the case.

The jury were properly instructed that the deed of Par-
mely, the patentee, to Edwin Lacy, in 1837, would confer a
good legal title on the plaintiff independently of the recording
laws. DBut as this deed was not recorded, the question to be

* Leading Cases in Equity, by Hare and Wallace, pages 50 and 99, and
cases there cited.




Dec. 1868.]  STANSBURY v. UNITED STATES.

Syllabus.

determined was, whether the defendant, who claimed title
under the same patentee, through a deed dated 14th of Au-
gust, 1855, and recorded, was a bond fide purchaser without
notice, and had paid value for the land. It was contended
that a recital in a deed from Parmely to one Andrew Lacy,
after the deed to James Lombard was recorded, and under
which the defendant claims, would operate as constructive
notice to a third party. DBut the court instructed the jury
that it was necessary that the purchaser should have actual
notice of the previous deed, or of some fact which would sat-
isfy a prudent man that there had been a transter of the land.
In counclusion, after various propositions for specific instruc-
tions, amounting substantially to the instructions already
given, the court summed up by telling the jury, that they
would see that the question turned entirely on the view
which they might take from the evidence, upon the fact
whether Benjamin Lombard, Jr., and the defendant were
purchasers in good faith, without notice. “Ifeither of them
is a purchaser in good faith,” said the court, ¢ then the de-
fendant is protected. You must find that they both had
knowledge before you can find a verdict for the plaintift.
If they both had knowledge of this pre-existing title, then,
as a matter of course, the plaintift’s title stands good, other-
wise not.”

We see no error in these instructions.

After having thus correctly submitted the case to the con-
sideration of the jury, the court were not bound to answer
a cateehism of questions which could only confuse their
minds and lead to erroneous conclusions.

JUDGMENT AFFIRMED.

STANSBURY v. UNITED STATES.

1. The act of August 28d, 1842, declaring that no officer of the government
drawing a fixed salary, shall receive additicnal compensation for any
service, unless it is authorized by law, and a specific appropriation made
to pay it, is not repealed by the twelfth section of the Act of August 26,
the same year.

VOL. VIIL 3
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2. An agreement by the Secretary of the Interior to pay a clerk in his depart-
ment for services rendered to the government by labors abroad—the
clerk still holding his place and drawing his pay as clerk in the In-
terior—was, accordingly, held void.

AprpeaL from the Court of Claims, the case being thus:
A statute of the United States, passed August 23, 1842,*
enacts as follows:

“ No officer, in any branch of the public service, or any other
person, whose salary, pay, or emoluments, is, or are fixed by law
or regulations, shall receive any additional pay, extra allowance,
or compensation, in any form whatever, for the disbursement of
public money, or any other service or duty whatever, unless the
same shall be authorized by law, and in the appropriation therefor
explicitly set forth, that it is for such additional pay, extra allow-
ance, or compensation.”

A subsequent statute,t one of the 26th August, in the
same year, enacts by its twelfth section, as follows:

“That no allowance or compensation shall be made to any
clerk or other officer, by reason of the discharge of duties which
belong to any other clerk in the same or any other department;
and no allowance or compensation shall be made for any extra
services whatever, which any clerk or other officer may be re-
quired to perform.”

With these two enactments in force, Stansbury, being at
the time a clerk in the Department of the Interior, was appointed
in 1851, by the Secretary of the Interior, at that time Mr.
Stuart, an agent to proceed to Europe and prepare for the
department an account of the London Industrial Exhibition.
In this employment, he was engaged in London, and subse-
quently at Washington, in the preparation of his report, for
a term of seventeen months; but during all the time of this
service, held his place and drew his pay as a clerk in the In-
terior Department. The secretary promised, in writing, to
pay his expenses and allow him a reasonable compensation
for his services. The actual expenses of the agency were

* ¢ 2; 5 Stat. at Large, 510, t Ib. 525,
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paid, but on his return, the Secretary of the Interior, now
Mr. McLelland, declined to pay him anything more. He
accordingly brought suit to recover from the United States
the value of his services. The Court of Claims decided that
the claim was within and barred by the act of August 23d,
1842, and was not removed therefrom by the act of the fol-
lowing 26th, and ordered judgment to be entered for the
United States.

Mr. Caverly, for the appellant :

If the act of 23d August had, at its passage, any reference
to clerks in the departments, it has been repealed so far as it
related to them by the subsequent enactments of the 26th
August. Itis repealed, because these latter enactments pre-
scribe a rule involving the same subject-matter; and make,
in fact, an independent rule for clerks or other officers in the
departments; refusing pay to them for-doing the duties of
other clerks or officers, and refusing pay to them for extra
services of any kind. While the latter act declares that a
clerk shall have no pay for services done in the place of
another, and no cxira allowance whatever, it also, in its
legitimate effect, declares that a clerk may have pay on a
special contract in a distinct service, foreign to clerkships
and exfra allowances. These statutes were never intended
to prevent the holding of two distinct offices at the same time
the one entirely foreign to the other.* The statute of August
23d, 1842, is in derogation of private rights, and is, especially
as against an equitable, meritorious claim, to be construed
strictly. 1

Mr. Stansbury having been commissioned to perform a
distinct agency in a foreign country, such agency is to be re-
garded as inconsistent with a clerkship here. His clerkship
for the time was i fact suspended during his nine months
absence. If his family, during that period, have received
his pay as clerk, there may have been a mistake in law of
the department. But that does not preclude Mr. Stansbury

* Converse ». United States, 21 Howard, 470.
+ Smith v. Spooner, 8 Pickering, 230.
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from asking remuneration for the services which he did
perform.

It is a fair presumption of law, that the Secretary of the
Interior, in creating an agenecy to perform the service in
question acted legally. It would not become the government
to appoint Mr. Stuart to be Secretary of the Iuterior, and
hold him forth to the world as worthy of publie trust, and
then to turn around and repudiate his contracts, and deprive
innocent individuals of reasonable pay for services performed
for the government, in violation of a contract officially made
by him.

If, however, that government oflicer mistook his powers
in sending Mr. Stansbury abroad, it was a mistake of the
government. IHer officer may have been ignorant of the law,
but the government cannot now, by any principle of law, go
behind her own act to avoid payment of the just obligation
which her act induced.

Mr. Talbot, for the Attorney- General, contra:

Mr. Justice DAVIS delivered the opinion of the court.

The appellant insists that the written promise of the Sec-
retary to pay him the value of his services, is a binding
obligation on the government. DBut this is not so, for no
authority of law existed for the promise. The secretary
could not pay the claim, because there was no appropriation
to pay it, and he was not aunthorized by Congress to create
an agency to perform the service in question. Ile un-
doubtedly acted in good faith with Stausbury, and supposed
that Congress would approve the mode he adopted for ob-
taining useful information, and ratify his proceedings; and
his promise, under the circumstances, must be considered as
a dependent one, to take effect, if Congress appropriated
money to enable him to comply with it. Congress having
failed to make the appropriation, the secretary was justified
in refusing to pay the claim.

But he was justified in his refusal on another ground. The
payment of the claim was forbidden by positive law.

The second section of the act of August 23d,1842, declares
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that no officer of the government, drawing a fixed salary,
shall receive additional compensation for any service, unless
it is authorized by law and a specific appropriation made to
pay it. When Stansbury was appointed in 1851, this law was
in force, and afforded notice to all employees of the govern-
ment, of the policy of Congress on the subject to which it
relates. The law was passed to remedy an evii which had
existed, of detailing officers with fixed pay to perform duties
outside of their regular employment, and paying them for
it, when the government was entitled, without this double
pay, to all their services. The law prohibited, and was in-
tended to do so, the allowance of such claims as these, made
by public officers, for extra compensation, on the ground of
extra services.

But the appellant insists, if the above act embraced clerks
in the departments, its operation has been withdrawn from
them by the twelfth section of the act of 26th of August, 1842,
It is difficult to see how this conclusion is reached, because
this section refuses to pay clerks or other officers in the de-
partments for doing the duties of other clerks or officers, and
refuses, further, to pay them for extra services of any kind.

There is no inconsistency between the provisions of the
two acts, which were passed within a few days of each other,
and were parts of a system, intended for the guidance of
those in the employ of the government. These provisions
furnished notice to all in authority, that in no event could
clerks in the departments be paid for doing the work of their
fellow-clerks, nor could they be paid for any other service,
unless it was authorized by law, and followed by an appro-
priation to pay for it.

Stansbury’s appointment was not authorized by law, nor
was there any appropriation to pay for the services which he
expected to render the department.

It follows, therefore, that the transaction between Secre-
tary Stuart and himself was in violation of the statute, and
cannot be the foundation of an action.

JUDGMENT AFFIRMED.
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Reesipe v. UNITED STATES.

Under the act of 28th February, 1861, which authorizes the Postmaster-
General to discontinue, under certain circumstances specified, the postal
service on any route, a ‘ suspension’’ during the late rebellion at the
Postmaster-General’s diseretion, of a routein certain rebellious States,
with a notice to the contractor that he would be Aeld responsible for a
renewal when the Postmaster-General should deem it safe to renew the
service there, was held to be a discontinuance; and the mail carrier’s
contract with the government calling for a month’s pay if the post-
master discontinued the service, it was adjudged that he was entitled to
a month’s pay accordingly.

AprpEAL from the Court of Claims, the case being thus:

In 1859, and subsequently, Reeside made certain contracts
with the Postmaster-General to carry the mail until 30th
June, 1862, over certain parts-of Arkansas, Mississippi, and
Louisiana. Each contract contained a provision that the
Postmaster-General might discontinue or curtail the service,
in whole or in part, whenever the public interests required
it, he allowing one month’s pay on the amount of the service dis-
pensed with. Early in 1861, as is known, the late rebellion
in the Southern States broke out; the States above particu-
larly mentioned, joining in it. In view of the condition of
things, Congress enacted,* on the 28th February, 1861:

“That whenever, in the opinion of the Postmaster-General,
the postal service cannot be. safely continued, or the post-office
revenues collected, or the postal laws maintained on any post
route, by reason of any cause whatever, the Postmaster-General
is hereby authorized to discontinue the postal service on such
route, or any part thereof, and any post-offices thereon, till the
same can be safely restored,” and shall report his action to Con-
gress.

And it was part of the case, as found by the court below,
that on the 15th April following, ¢“a state of actual war”

* 12 Stat. at Large, 177.
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existed between the United States and the States in which
the contracts were to be executed.

On the 27th of May, 1861, the Postmaster-General issued
an order suspending the service on all the routes till further
order, from and after May 81st. Reeside requested the
Postmaster-General, instead of suspending the service, to
annul the contracts. But this the Postmaster-General re-
fused to do, and Reeside was informed that he would be
held responsible under the contracts and be ordered to re-
new the service whenever, in the opinion of the Postmaster-
General, it would be safe to do so.

No special notice of the discontinuance was ever served
on him.

On the 13th July, 1861, Congress authorized the President,
under certain circumstances which it set forth, to issue a
proclamation declaring any one of several Southern States,
which it named (and which included the three through which
Reeside’s contract called on him to carry the mail), or any
part of it, to be in insurrection against the United States,
and enacted that thereupon all intercourse should cease be-
tween the same and the citizens thercof and the citizens of
the rest of the United States. On the 16th of August fol-
lowing, the President did issue such a proclamation, and
declared these three States, along with some others, to be
in insurrection, and prohibited the intercourse.

Reeside resided in Washington, and the case showed that
it would have taken him twenty days to have gone to Ar-
kansas, and to have disposed of his property on his several
routes. No part of his stage property was removed from
them. ‘

Reeside, who had been paid up but to the 1st of June,
1861, and whom the Postmaster-General considered entitled
to nothing more, now filed a petition in the court below,
setting forth that taking into consideration the distance
from the seat of government (where, as already said, he re-
sided) to the place of service, he was entitled to receive a
reasonable notice before suspending the mail service on the
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several routes where he was the contractor, and that he was
entitled, at all events, to his mail pay for one month.

The court below dismissed the claim; and hence this
appeal.

Messrs. Fuller and Carlisle, for the appellant :

The contracts had a term of thirteen months to run, when
their further execution was suspended by order of the Post-
master-General. And the question is, whether the claimant
is eutitled to compensation, and if so, the measure of it?

Under the act of February 28th, 1861, the Postmaster-
General might have discontinued the service, or under the
contract, he might have annulled the service, and put an
end to the contract. But he did neither. IIe simply sus-
pended the service for the time being, leaving the contract
unimpaired and in full force. For he notified to the claim-
ant that he would be held responsible, and be ordered to
renew the same whenever, in the opinion of the Postmaster-
General, it should be sate to do so.

Heunce, we submit that Reeside is not bound to accept
one month’s extra pay, which his petition asks for, as the
measure of his arrearages, but is entitled to ask his full
contract price for the thirteen months.*

The Postmaster-General must have regarded the disturbed
condition of the country, at the date of his order, as tempo-
rary; and thought that within the thirteen months the con-
dition of public affairs would be such that the postal service
would be resumed on the routes, else he would not-have
declined, upon the request of Reeside, to terminate the con-
tract.

But if not entitled to pay for the thirteen months, Reeside
may certainly claim pay till the 16th August, 1861; for the
execution of the contract did not become impossible until
the sovereign power declared all intercourse between the
loyal and disloyal States illegal, which was this said 16th of
August.

* Clark v. Marsiglia, 1 Denio, 817,
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If, however, the contract continued neither for the whole
term, nor until the sovereign power prohibited intercourse,
then it must be because it was discontinued under the clause
of the contract giving power to discontinue. This is the
worst view for the appellant; but even under i, the right
of one month’s pay is clear.

Mr. Hoar, Attorney-General, and Mr. Talbot, contra:

The case shows, that from the 15th day of April, 1861,
six weeks before the date of the order complained of, “a
state of actual war” existed between the United States and
the States in which those contracts were to be executed.

The execution of the contract had become impossible by
acts of the public enemies, owing to the ouster of the United
States from its actual sovereignty over the territory through
which the claimant’s mail routes ran; and it had become so
on the 16th of April, 1861, while the appellant was paid to
the 1st of June of that year.

The order of suspension was a mere recognition on the
part of the Post-Office Department of this state of war.

The suspension, caused by the war, cannot be held to be
a suspension by the Postmaster-General, such as would give
rise to a claim for one month’s pay. Whether or not this
suspension may of itself have operated as a final release of
the contractor from his obligation to complete his contract,
was not the duty of the Postmaster-General finally to de-
termine. It was proper for that officer to decline to decide
that question against his principal, the United States, as he
did, by refusing formally to release the contractor from the
obligations of his contracts.

Reply :

The finding by the court below of “a state of actual war”’
on the 15th of April, is less a fact than an inference of law
from the general history of the times. This court can take
notice of this history and draw conclusions, as well as the
court below.
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Mr. Justice NELSON delivered the opinion of the court.

Upon the facts of this case it is difficult to see how the
government can avoid the payment of the month’s pay upon
any principle of justice or equity. The Postmaster-General,

. representing in this department the government, refused to
put an end to the contracts; but insisted upon a suspension
only at his pleasure, and at the same time gave notice that
the contractor would be held responsible for a renewal when
he (the Postmaster-Geeneral) should deem it safe to renew
them. Of course, the stage property must be kept on hand
at the expense of the contractor, ready to render the service
| when ordered ; and, according to the views of the govern-
q ment, without either remuneration or any allowance for the
same, not even the one montl’s extra pay on the amount
of service dispensed with, which, in express terms, is pro-
' vided in the contract.
i The only answer given to all this is, that a civil war existed
| between the United States and the States within which these
' mail routes lay, and that all intercourse with them was illegal
upon the principles of international law. Assuming this to
be so, the government would have been justified in putting
| an end to the contracts; and, in the absence of any interfer-
| ence on the part of the government, the contractor might
also have terminated them. DBut the government did inter-
fere, and forbid the annulment or termination of the service,
and insisted, notwithstanding a state of civil war, that the
contract should eontinue, and the service be renewed at the
pleasure of the Postmaster-General. The truth is (and this
affords an explanation of the otherwise extraordinary deal-
ings with this contractor) that, although a state of war ex-
isted between the United States and several of the Southern
| States, or portions of them, the territorial limits within which
it existed was not well detined. Even as late as July 13th,
1861, an act of Congress was passed authorizing the Presi-
dent, under the particular circumstances stated therein, to
issue a proclamation declaring any one of these States, or
I any part of it, to be in a state of insurrection against the
United States, and thereupon all intercourse should cease
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between the same and the citizens thereof, and the citizens
of the rest of the United States.* This proclamation was
not issued till the 16th of August following, when certain
States, including Arkansas, Mississippi, and Louisiana, were
first declared to be in a state of insurrection within the act,
and all intercourse with the loyal States was prohibited.t

This intercourse was but partially interrupted at the time
these contracts were suspended ; and although a disloyal feel-
ing prevailed, and was apparently increasing, yet the policy
of the government was to conciliate the people, and separate
them, if possible, from the leaders; and one of the means
used for this purpose was to continue these mail and postal
accommodations so long as any hope existed of preventing the
rebellion or continuing peaceful relations. The suspension
of these contracts, instead of putting an end to them at once,
and the demand upon the contractor to keep his stage prop-
erty on hand ready to render service, doubtless grew out of
this policy.

The act of 28th February, 1861, provided that whenever,
in the opinion of the Postmaster-General, the postal service
cannot be safely continued, &c., for any reason, he was au-
thorized to discontinue the service till the same could be
safely renewed. It was, doubtless, under this act that he
suspended the service in the present case. DBut this act had
no effect to control the legal import of the contracts, nor did
it confer any greater power than he possessed under them.
According to their terms, he had the power to discontinue
or curtail the service on any route for any cause, allowing
one month’s pay.

It may, we think, be well doubted if the Postmaster-Gen-
eral had the power under this act to discontinue the service,
and still hold the contractor to renew it. It simply confers
power “to discontinue,” for any cause, ¢ the postal service
on said route, or any part thereof, and any post-offices there-
on, till the same can be safely restored, and shall report his
action to Congress.” Nothing is said as to the duty or rights
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