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MEMORANDA.

RESIGNATION OF MR. JUSTICE GRIER.

On  the 31st day of January, 1870, Mr. Justice Grie r  sat for 
the last time upon this bench. He was appointed to it on the 
4th day of August, 1846. Possessed, until within three years 
ago, of health so remarkable as that from the time of first taking 
his seat, he was never absent from the court, he found himself, in 
the summer of 1867, without pain, and almost without conscious-
ness of any shock, when attempting to rise from his seat, largely 
deprived of power of using his lower limbs. Partial paralysis 
had impaired his ability to move them with strength, and to 
depend upon them. While not affecting the brain at all, or the 
muscles of the upper part of his frame, it was observed by him 
at a later date, that the shock did affect his power to use his 
hand in writing, and to consult with facility the heavy books 
of the law. And having now attained to the age of seventy-six 
years, and discharged judicial duty for nearly forty, he deemed 
it proper, in view of these increasing physical infirmities, to in-
form the President of his wish to retire from the bench. The 
President was good enough most kindly to receive his resigna-
tion, and to address to him a letter, as follows:

Exe cu tiv e  Mans io n , December 15th, 1869. 
To the Hon. Robe rt  C. Grie r .

Sir : Your letter containing the tender of the resignation of your office 
of Associate Justice of the Supreme Court of the United States, to take effect 
on the 1st day of February next, has been received by me to-day, and your 
resignation is accordingly accepted, to take effect on that date.

I sincerely regret the increasing physical infirmities which induce you to 
retire from the bench, and with the assurance of my personal sympathy and 
respect, desire also to express my sense of the ability and uprightness with 
which your judicial duties have been performed.

In looking upon your long and honorable career in the public service, it 
must be especially gratifying to yourself to remember, as it is my agreeable 
duty and privilege on this occasion thus distinctly to recognize^ the great 
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service which you were able to render to your country in the darkest hour of 
her history, by the vigor and patriotic firmness with which you upheld the 
just powers of the Government, and vindicated the right of the nation under 
the Constitution to maintain its own existence.

With the hope that your retirement may be cheered by the knowledge of 
public gratitude, as well as by private affection,

I remain, very respectfully yours,
U. S. Grant .

Upon the adjournment of the court, on the day when Mr. Jus-
tice Grie r  last sat with it, and after his return to his own resi-
dence, his brethren waited upon him there in a body, to express 
their assurances of gratitude for his services, veneration for his 
character, and best wishes for his happiness. This was done in 
the form of a letter, signed by the entire bench, and read to him 
by the Chief Justice. The letter was as follows:

Supreme  Court  Room ,
Washi ngto n , January 31st, 1870.

De ar  Broth er : Your term of judicial service as a justice of the Supreme 
Court of the United States, will close to-day, by your resignation. We 
cannot permit an event so interesting to pass without expressing to you 
something of the feeling which it excites in us; for some of us have been 
long associated with you, and, though the association of others has been for 
briefer periods, we all honor and love you.

Almost a quarter of a century ago you brought to the labors of the court 
a mind of great original vigor, endowed with singular powers of apprehen-
sion and discrimination, enriched by profound knowledge of the law, and 
prepared for the new work before you by large experience in a tribunal of 
which you were the sole judge.

Already you possessed the esteem, the respect, and the entire confidence 
of the bar and the suitors who frequented your court, and of the people 
among whom you administered justice.

Transferred to a more conspicuous position, you won larger honors. The 
sentiments of the profession and of the people of a single city and State be-
came the sentiments of the American bar and of the whole country.

We who have been nearest to you, best know how valid is your title to 
this consideration and affection. With an almost intuitive perception of 
the right, with an energetic detestation of wrong, with a positive enthusi-
asm for justice, with a broad and comprehensive understanding of legal and 
equitable principles, you have ever contributed your full share to the discus-
sion and settlement of the numerous, and often perplexing, questions which 
duty has required us to investigate and determine.

This aid we gratefully acknowledge, and can never forget. Nor can we 
ever cease to'remember the considerate magnanimity with which you have 
often recalled or modified expressions of which your own reflections have 
disapproved as likely to wound, unnecessarily, the sensibilities of your 
brethren of the bench or the bar.
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Your eminent services as a judge command our respect and gratitude; 
your magnanimity and kindness as a man, in our official and personal in-
tercourse, have drawn to you, irresistibly, our veneration and love.

We deeply lament that infirmities, incident to advancing years, constrain 
vou to retire from the post you have so long and so honorably filled. But, 
though you will no longer actually participate in our labors here, we trust 
that you will still be with us in spirit and sympathy. We shall still seek 
aid from your counsels; we shall still look for gratification from your society. 
May you live many years to give us both! May every earthly blessing 
cheer, and the assured hope of a blessed immortality, through Christ, our 
Saviour, brighten each year with ever increasing radiance!

With warm affection and profound respect, we remain your brethren of 
the bench,

Salm on  P. Chase , Chief Justice.
Samu el  Nels on , Associate Justice.
Nat han  Cli ff ord , “ “
Noah  H. Swayne , “ “
Samue l  F. Mill er , “ “
Davi d  Davis , “ “
Ste phe n  J. Fie ld , “ “

The Hon. Robe rt  C. Grie r ,
Associate Justice of the Supreme Court of the United States.

The Chief Justice was sensibly affected during the reading of 
this letter, and his associates as well. Mr. Justice Grie r  was 
even more so. Thanking them for their great kindness, he re-
ceived the letter from the hands of the Chief Justice, and prom-
ised to acknowledge it in writing on the next day. On the next 
day, before the opening of the court, he transmitted to the Chief 
Justice his autograph reply, as follows:

Washington , February 1st, 1870.
To the Hon. Salm on  P. Chase , Chief Justice, the Hon. Samu el  Nels on , and 

others, Associate Justices of the Supreme Court of the United States.
My  dear  Bre thr en : Your letter, read to me by the Chief Justice last 

evening, quite overcame me, and I could then make no reply. I promised 
to respond in writing.

My pen, even now, cannot express the profound emotions it awakened; 
sentiments of esteem and affection toward each one of you; sentiments of 
regret, not unmingled, I trust, with resignation that increasing infirmities 
have compelled our separation, and sentiments of gratitude for such a testi-
monial from my brethren at the close of my long term of service.

In my home in Pennsylvania, whether life be long or short, you may rest 
assured I shall always cherish for each of you warm affection and sympathy.

That God’s blessing may rest upon the Supreme Court of the United States, 
and upon each of its members, is the fervent prayer of your late associate 
and brother,

R. 0. Grie r .



X MEMORANDA.

The Chief Justice, on the court’s coming in, upon the 1st of 
February, mentioned the interesting proceeding and correspon-
dence which had taken place, and stated that without reading 
the letters, the court would order both to be entered on the 
record. And they are so entered.

On the morning previous to Mr. Justice Grier ’s retirement, 
the following letter from the bar was delivered to him by a com-
mittee of its members:

Washi ngton  City , D. O., January 30th, 1870.
To the Hon. Robe rt  Coope r  Grie r ,

Associate Justice of the Supreme Court of the United States.
De ar  Sir  : As members of the bar of the United States, and particularly 

as tr embers, nearly every one of us, of the bar of its Supreme Court, we 
cannot permit you to retire from the tribunal which you are about to leave, 
without expressing our deep regret that the condition of your health makes 
it, in your opinion, a duty to do so; and our sense of the great loss which 
the bar, the court, and the country will sustain.

During the twenty-three years that you have been a member of the Su-
preme Court of the United States, your learning and ability have given, if 
possible, additional authority to its judgments, and illustrated your eminent 
fitness for the high office which you occupied.

It is our earnest and affectionate wish that your life, with health improved 
by cessation from your arduous labor, may be greatly prolonged, and that 
your mental powers in all their vigor may remain unclouded to the last.

We remain, with the highest respect, Dear Sir,
Sincerely your friends,

Tho ma s Ewing  (Ohio), 
Reverdy  John son  (M<1.),
B. R. Curti s (Mass.), 
Luke  P. Poland  (Vt.), 
M. H. Carpent er  (Wis.), 
J. Hubley  Ashton  (Pa.), 
M. Bla ir  (Mo.),
G. W. Paschall  (Texas), 
Lym an  Trumbu ll  (HL),
H. L. Daw es  (Mass.), 
Geo . F. Edmund s (Vt.), 
Wm . M. Eva rts  (N. Y.), 
F. A. Dick  (Mo .), 
Orville  Horw it z (Md.), 
W. D. Dav id ge  (D. C ), 
John  Wm . Wallace  (Pa.), 
Wm . E. Curti s (N. Y.), 
Chas . A. Eldridge  (Wis.) 
Geo . W. Wood wa rd  (Pa.), 
S S. Marshall  (Ill.), 
Joh n A. Will s  (D. C ),
R. M. Corw in e (Ohio),

Henry  Stan bery  (Ohio), 
Olive r  P. Morton  (Ind.)
B. H. Brewster  (Pa.), 
A. G. Thu rma n  (Ohio), 
T. F. Bayar d  (Del.), 
E. Cass erl y  (Cal.), 
Tho s . J. Durant  (La.), 
R. D. Hubb ard  (Conn.), 
E. W. Stou gh ton  (N. Y.) 
Ward  H. Lammon  (HL), 
Benj . V. Abb ott  (N. Y.), 
J. R. Doolit tle  (Wis.), 
Sam l . W. Fuller  (Ill.),
D. W. Voorhees  (Ind.), 
Henry  Wharton  (Pa.),
E. C Bened ict  (N. Y.),
C. Vansantvoor d  (N. Y.) 
H. M. Watt s (Pa.),
W. T. Otto  (Ind.), 
8. S. Fisher  (Ohio), 
P. Mc Call  (Pa.), 
C. Ingerso ll  (Pa.),

W. M. Meredi th  (Pa.), 
, R. H. Dan a . Jr . (Mass.),

Sid ney  Bartlett  (Mass.), 
Geo . S. Boutw ell  (Mass.), 
Cau sten  Brown e (Mass.), 
H. W. Pai ne  (Mass.), 
J. G. Abbo tt  (Mass), 
Benj . F. Butler  (Mass.), 

, W. A. Fie ld  (M ass.),
F. F. Heard  (Mass.), 
Ed . H. Benn ett  (Mass.), 
Benj . F. Tho ma s -^Mass.),
C. N. Pott er  (N. Y.J, 
Geo . M. Robeson  (N. J.), 
Jam es  A. Garfi eld  (Ohio),
R. W. Green  (R. I.), 

, C. S. Brad ley  (R. L), 
Abrah am  Payn e (R. I.), 
Geo . H. Brow ne  (R. I.), 
Benj . F. Thurston  (R. I.), 
W. B. Lawren ce  (R. I.), 
Thos . A. Jenckes  (R. I.)
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M. C. Kerr  (Ind.), 
Wm . M. Stewar t  (Nev.)
N. P. Chipm an  (Iowa), 
Wm . Lou gh rid ge  (Iowa), 
Jos. H. Bradley  (D. 0.) 
William  Green  (Va.), 
William  F. Joynes  (Va.)
R. M. Heterick  (Va.), 
W. A. Maury  (Va.),
W. H. Macfa rland  (Va.) 
L. R. Pag e (Va ),
S. A. Goodwi n  (III.),
I. W. Arnold  (IH.),
C. Beckw ith  (Ill.), 
H. G. Mil ler  (Ill ),
S. B. Gooki ns  (III.),
T. Lyle  Dickey  (Ill.), 
Rober t  S. Hale  (N. Y.) 
Ama sa  J. Park er  (N. Y.)
D. Wrigh t  (N. Y.),
J. S. Black  (Pa.),
J. M. Carli sle  (D. C.), 
C. Cushing  (Mass.), 
Georg e Har di ng  (Pa.), 
P. Phillips  (D. C.), 
W. L. Sharkey  (Miss.),
E. C. Larned  (Ill.), 
Edwa rd  Lan der  (D C ), 
Willi am  John ston  (D.C.; 
Hora ce  Maynard  (Tenn.

Eli  K. Price  (Pa.), 
, George  W. Biddl e  (Pa.)

Edward  Shippen  (Pa.), 
W. M. Til gh ma n  (Pa.), 

, W. H. Rawle  (Pa.),
Craig  Biddle  (Pa.), 

, Edw ard  Olmstea d  (Pa.),
Jame s  T. Mitch ell  (Pa).
Hor . G. Jones  (Pa.) 

, W. H. Rud dim an  (Pa.),
Wm . D. Kelle y  (Pa.), 
Edw ard  E. Law  (Pa.), 
David  Pau l  Bro wn  (Pa.), 
Isaac  Hazl ehu rst  (Pa.). 
A. J. Fish  (Pa.),
Henry  Flanders  (Pa.),
F. C. Brewster  (Pa.), 

, Franci s Jordan  (Pa.), 
, F. C. Bright ly  (Pa.),

Leona rd  Myers  (Pa.), 
M. W. Acheson  (Pa.), 
H. B. Wilki ns  (Pa.), 
James  Veech  (Pa.), 
Sam . A. Purviance  (Pa.j*  
Tho ma s  Mc Connell  (Pa.) 
James  J. Kuhn  (Pa.), 
T. P. Carpe nter  (N. J.) 
F. Frel yngh uysen  (N.J.) 

I, Cort lan d  Park er  (N. J.) 
), T. D. Lin co ln  (Ohio),

Jam es  H. Parso ns  (R. I.), 
, Robert  Mc Knigh t  (Pa.),

T. M. Marshall  (Pa.), 
Georg e  Shira s , Jr . (Pa.), 
Robe rt  Woo ds  (Pa.), 
Joh n  P. Penney  (Pa.), 
John  H. Hamp to n  (Pa.), 

, Jame s K. Kerr  (Pa.), 
Hill  Burgw in  (Pa.), 
W. Bake  well  (Pa.), 
Willi am  Schley  (Md.),
R. J. Bren t  (Md.), 
Georg e  W. Dobbin  (Md.),

, A. W. Machen  (Md.), 
Will ia m F. Gile s  (Md.) 
John  H. Thom as  (Md.), 
George  M. Gil l  (Md.),
F. W. Brune  (Md.), 
Tho s . Dona ldso n  (Md.), 
John  H. B. Latro be  (Md.), 
J. Nevet t  Steele  (Md.), 
Wm . Hy . Norris  (Md.),
S. Teakle  Wallis  (Md.), 

, Geo . Wm . Brown  (Md.),
, Samuel  Tyle r  (Md.).

P. Vredenbu rgh  (N. J.), 
, B. Will iam so n  (N. J.), 
, J. W. Scud der  (N. J.), 
, P. D. Vroo m (N. Y.), - 

Jos. P. Bradle y  (N. J.).

To this letter Mr. Justice Grier  was pleased to return an ac-
knowledgment, as follows:

Carro ll  Row, Washington , 
February 2d, 1870.

Gen tl em en  : I am obliged to you for the expressions contained in your 
letter.

It has been the privilege of the Supreme Court of the United States to 
have had, from the organization of the Federal Government, an able and 
learned bar. That privilege, conspicuous during my term of office, and con-
tinuing to its close, happily survives it. May such a privilege never depart 
from that great court, nor from any court of our land I

A well-read and able bar must always exist if courts are themselves to be 
distinguished. No court has ever been greatly eminent without such a bar. 
The upright, fearless, able, and learned lawyer is as much a minister of jus-
tice as the court to which he speaks. And in the same degree in which there 
are such men to aid, enlighten, and inform the courts of any country, will 
that country have, in the main, a jurisprudence worthy of honor, with security 
in public and private right.

I shall retain a recollection, as long as I retain recollection at all, of the 
advantage and pleasure which, during my time upon the bench, I have de-
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rived from that learning and those abilities which have so well maintained 
the earlier eminence of the bar of the Supreme Court; and a not less agree-
able one, gentlemen, of that social intercourse with you, by which official 
and personal relations have been united in unbroken harmony.

Official relation has ended! To a continuation of such personal inter-
course as my now imperfect health allows, I look forward with hope and 
with satisfaction.

I remain, Gentlemen, with high respect,
Your obliged friend,

K. C. Grie r .
To the Hon. Thoma s Ewing  and others.

Robe rt  Coop er  Grie r  was born March 5th, 1794, in Cumber-
land County, Pennsylvania, where his father, the Rev. Isaac 
Grier, at that time resided; his mother was the daughter of the 
Rev. Robert Cooper, of the same county, both of the Presby-
terian Church. His father removed from Cumberland to Lycom-
ing County, in the same State, in the autumn of 1794, where he 
bought a farm, and built a house on it, a little below the mouth 
of Pine Creek, on the west bank of the Susquehanna River. 
While resident there, he preached to three congregations, for a 
very small compensation, deriving the means of his support 
mainly from a grammar-school which he taught, and the pro-
ceeds of his farm. He was a superior Greek and Latin scholar, 
and every way competent as an instructor in those languages. 
And his amiable and excellent character, his benevolence and 
faithfulness as a pastor, gained for him the affections of all who 
knew him. Few men in a like sphere have been more beloved; 
and the many excellencies of the father’s character were not 
lost upon the son. The latter, at the age of six years, began to 
learn Latin under the instructions of his father, and, by the time 
he had reached his twelfth year, had mastered the usual course 
of Latin and Greek as they were then taught in ordinary 
schools. He continued his studies, under his father’s direction, 
till 1811, when he went to Dickinson College, at Carlisle, and 
entered the junior class half advanced. In the meantime, in 
1806, his father had removed to Northumberland, Pennsylvania, 
having been invited to take charge of the academy at that 
place; and there also he served three congregations in his capa-
city of clergyman, but supporting his family mainly, as formerly, 
by the revenue derived from his labors as a teacher. His method 
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of conducting the academy did honor to his talents. It grew 
under his care into a highly respectable establishment, and 
obtained a high character in that district of country. This repu-
tation, and the thoroughness of the course of instruction pur-
sued, was the means of elevating the academy into a college, 
under an ample charter, with power to confer degrees in the 
usual form in like institutions. This enlargement called for 
more of the machinery of education than the institution had 
before possessed ; and the library of the well-known Rev. Dr. 
Joseph Priestley, originally of England, who had passed the 
latter part of his life in Northumberland, and not long before 
had died there, together with his philosophical apparatus, were 
procured for the college.

In the meantime, the subject of this notice continued at Dick-
inson College. His aptitude for the languages and early in-
struction had placed him far ahead of all competitors in that 
branch. He was so thoroughly master of the Latin that he 
could write it with facility. Nor was he much less well ac-
quainted with Greek. And, though indifferent to, and never 
troubling himself about college honors, his superior ability and 
acquirements were not questioned. His instructor in chemistry 
was Doctor Cooper, formerly a judge in the interior of Penn-
sylvania, then Professor of Chemistry in Dickinson College, 
and afterwards President of Columbia College, South Carolina, 
whither he had been invited by the State, and known through-
out the country for his extensive literary and scientific attain-
ments, and with whom our student was always a favorite. He 
graduated at Dickinson in 1812, but taught grammar-school in 
the college till 1813, when he returned to Northumberland to 
aid his father in his college duties, now become onerous by the 
addition of numerous students, and the increasing offices of the 
enlarged institution.

It is not perhaps surprising that with this early and thorough 
training in the languages, he should have never intermitted the 
study of them; and that at the present day he should continue 
to be, as for nearly fifty years he has been, a daily reader and 
very critical student of the New Testament in its original Greek.

Shortlytafter our young friend’s return to Northumberland, 
his father’s health began to fail. Disease continued to enfeeble 
and distress him up to the date of his death, which occurred in 
1815. And few men have lived more beloved, or died more 
lamented.
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His virtues and many excellencies of character did not perish; 
they left their impress long on the community in which he had 
lived, and descended upon his son—a goodly inheritance, and 
one that passeth not away.

The well-known acquirements of the son pointed to him, young 
as he then was (not twenty years of age), as the successor of the 
father, and he was accordingly, soon after the death of the former, 
appointed principal of the college; and in this new situation the 
extent and variety of his duties go to show how much may 
be accomplished where resolution and will are combined with 
ability. He graduated the classes, delivered lectures on chemis-
try, taught astronomy and mathematics, Greek and Latin, and 
studied law, all at the same time.

His instructor in the law was Charles Hall, Esq., late of Sun-
bury, Northumberland County, a gentleman eminent in the 
profession, under whom he was admitted to the bar in 1817, 
and began practice in the same year.

His professional career, which proved very successful, began 
in Bloomsburg, Columbia County, Pennsylvania. There he con-
tinued, however, but a short time, for we find him settled in 
Danville, in the same county, in 1818. Here his practice rapidly 
increased, and was soon extended to four or five of the surround-
ing counties, and there he continued till 1833, when he was ap-
pointed by the governor of Pennsylvania, then Mr. Wolf, Presi-
dent Judge of the District Court of Alleghany County.

And here it may not be improper to state certain events, very 
well known and justly appreciated in the place and neighbor-, 
hood where they took place, and which evince the excellent 
qualities of heart of the subject of our note. At his father’s 
death, he found himself the oldest of many brothers and sisters, 
including himself eleven in number, most of them young and 
helpless; and they, together with his widowed mother, were 
entirely dependent upon him for their support. Well and faith-
fully did he perform the duties that this condition of things 
called for. He possessed but little of this world’s goods, but he 
had health, energy, talent, and a profession. He bent himself 
to the task, and with these materials, fairly brought into requi-
sition under the guidance of a sound and affectionate heart and 
a willing mind, he overcame all difficulty. His brothers were 
well and liberally educated, and settled in business or profes-
sions. His sisters lived with him till they were married; and 
his mother, till she died. As a son and brother, as well as in 
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all subsequently formed domestic relations, he has been distin-
guished by the kindest and tenderest affections; and no man is 
more beloved by his family and friends, If it be true that the 
recollection of kind and benevolent actions warms the heart 
into peace with itself, then may our friend well rejoice in the 
past, and look to the future in the thankfulness of hope.

Returning to our narrative. His brothers and sisters being 
all settled in life, he married, in the year 1829, Miss Isabella 
Rose, the daughter of John Rose, Esq., a native t>f Scotland, 
who emigrated to this country in 1798. Mr. Rose had been 
admitted to the bar in Europe, but never practised, or sought 
practice here. He was a gentleman of education and accom-
plishments, and possessed of considerable estate. He bought a 
beautifully situated farm on the banks of the Lycoming Creek, 
then about two miles above Williamsport, in Lycoming County, 
upon which he resided till his death, and which, now on the very 
edges of that populous and increasing place, at present belongs 
to Judge Grier. This stream is celebrated for the fine trout with 
which it abounds, some distance from its mouth. And this we 
mention more particularly, as the Judge made for many years, 
and indeed until the infirmity which compelled his resignation 
obliged him to relinquish this gratification, an annual excursion 
to his farm and fishing-ground, to enjoy the pleasures of trout-
fishing. He early became a disciple of Isaac Walton, and was 
faithful to his preceptor to the last hour of his ability to wade 
through the clear waters of a fishing-brook. Nothing was suf- 
fered to interfere with this excursion; and when the month of 
June arrived, he was sure to find his way to the creek, with a 
few select companions, and all the necessary apparatus for 
catching and cooking his favorite fish, together with all manner 
of generous accompaniments to give zest to the luxury. This 
fishing-ground is in the midst of the eastern ridges of the Alle-
ghany Mountains, into which the stream penetrates, and until 
lately was surrounded with dense forests in their primitive state. 
The invigorating air of the woods, the beauty and wildness of 
the scenery, contrasted with that to which he was accustomed 
in the labors of the Bench and the Circuit, the continued exer-
cise and pleasure of the sport, sometimes not without adventure, 
all Jiad their charm. And the Judge used to return to his pro-
fessional duties somewhat sunburned and weatherbeaten, but 
with recovered powers, and renovated frame, ready for another 
year of labor.
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His appointment to the District Court of Alleghany County 
was made May 4th, 1833. He removed to Pittsburg in October 
of the same year, residing in Alleghany City.

On the 4th of August, 1846, he was nominated one of the Jus-
tices of the Supreme Court of the United States, in the place of 
the Honorable Henry Baldwin, deceased, and was unanimously 
confirmed by the Senate the next day. In 1848 he removed to 
Philadelphia, in which city he continues to reside.

The professional career of Judge Grier, while at the bar, was 
marked by high integrity of purpose and fidelity to his client, 
qualities not unusual in the profession; but with him there was 
a benevolence not so universal, and generosity towards those 
who sought his services with but limited means of remunera-
tion, that procured him many clients of this description; and 
for many he went through with repeated and arduous conflicts, 
without money.

In the conducting of his case, he was not apt to trouble him-
self much about its mere technicalities; he regarded mainly the 
principles involved in it, and arguing it upon this basis, his views 
were clear and logical, and always delivered with great distinct-
ness and force.

While presiding in the District Court at Pittsburg, he had 
the confidence of all the bar, which was one of the ablest in the 
State. There was a deference paid to his decisions highly honor-
able, and an attachment to himself personally, not often found 
to exist in the same degree between the bar and the bench. If 
the cause before him had merits, its advocate had nothing to 
fear; if doubtful, he was sure of a fair and candid hearing; but 
if without merits, or if tinctured with fraud, it behooved him to 
take care of it, for he was sure to receive neither aid nor quarter 
from the court.

With the jury, his charge was everything; they had entire 
confidence in his integrity and learning, and knew that he only 
aimed to arrive at justice. Their verdict was responsive to his 
instructions. And when exception was taken to his charge or 
opinion, nothing was withheld by selfish regard to pride of 
opinion, or petty doubt as to the unnecessary action of a higher 
tribunal. His view of the law was fairly stated, and sent up as 
delivered, without addition or diminution, upon its own merits 
to stand or fall. Feeling the consciousness of power within 
himself, and loving justice above all things,, he feared not, but 
rather desired the examination of his opinions by those who had 
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the power, together with the responsibility, of sustaining or re-
versing them. Every judicial opinion affects the property, the 
reputation, or the person of some one, to a greater or less ex, 
tent; and as a faithful judge, he rather rejoiced in the detection 
of his error, if there was one, than that it should be suffered to 
exist to the injury of another.

After the elevation of Judge Grier to the Supreme Court, his 
judicial reputation soon became established throughout the 
country. His opinions bear testimony to the correctness of the 
professional estimate of their value. With very little quotation, 
they show, not the less, extensive learning and research. A 
persevering seeking of the principle lies at the basis of the 
particular point under discussion—and this discovered, it is 
never lost sight of. They are confined, invariably, to the issues 
of the case. They contain no dicta. They form no essays. 
The conclusion arrived at is pronounced with the boldness of a 
fearless spirit, regardless of all consequences, save the one aim of 
bringing the truth to light, and giving effect to the law. His ar-
guments will stand the test of strict scrutiny. They are always 
clear in their statements and course; marked, perhaps, more 
by the quality of strength, than by any effort after ornament, 
though by no means deficient in illustration; which was readily 
supplied by his well-stored mind. They are not much encum-
bered by exhibition of the details of mental process, and their 
freedom from citations, except of cases in courts of authority 
—chiefly the Supreme Court—has been remarked on by those 
acquainted with his habits, and who know that his reading was 
unintermitting, as it was also nearly universal. The observa-
tions made by a venerable and very eminent living lawyer 
of another great judge of Pennsylvania, long since departed, 
are entirely applicable to the subject of our sketch. “ Those 
who study his opinions, while they may remark that he was 
unusually sparing.of references to authority, will find that it- 
was the result of selection and not of penury. With the leading 
cases under every head—those which may be called 1 the light-
houses of the law,’ he was familiar, and knew their bearings 
upon every passage into this deeply indented territory; but for 
the minor points, the soundings that are marked so profusely 
upon modern charts of law, he trusted too much to the length 
and employment of his own line to oppress his memory with 
them.”

A reporter may be permitted to add that his opinions were
BVOL. VIII. 
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singularly capable, from their form, of being easily and effect-
ively reported. By this is meant, that instead of setting out 
with the assumption or statement of principles of law, and then 
‘‘working up” to them through the course of the opinion by 
the invocation or interpellation of the facts—thus presenting 
principles of law intertissued with details of fact through the 
whole texture of the opinion, and so—if the case has been al-
ready stated by the reporter, as it ought to be, in the opening 
of the report—making the opinion seem in a great degree a 
repetition of what the reader has just read, and if the case have 
not been so stated by the reporter, leaving the reader without 
any conception of the facts except one argumentative in form, 
and neither consecutive, complete, nor clear—the opinions of the 
learned Judge we speak of cast themselves always in another 
mould. They proceed upon a case already completely conceived 
and arranged—a case which is sometimes written out by the 
Judge himself in the opening of the opinion for adoption by the 
reporter, and sometimes only mentally had by him, and left to 
the reporter to be gathered up and written out—and on that 
case, as presupposed and known, they enunciate in a form more 
or less apothegmatic and abstract, the principles of law which 
apply to the controversy.

The form has nothing to do with the ability or merits of the 
opinion, for in both forms opinions of great ability and m.erit 
may be found. And in putting a case to a jury, or when writing 
on the circuit for a court below and for the parties only—where 
court and parties were already possessed of the case—the sub-
ject of our notice usually adopted the first as the proper one. 
But in writing for a court of last resort, where he was to be 
reported, and where he wrote for the law and for science as 
much as for a court below and for the parties to the controversy, 
he invariably used the last. And reporters know that it is the 
only form which they can handle so as to do credit either to 
themselves or the Bench.

In the case of such a person as we have attempted to describe, 
it will be readily believed that neither elevation to place nor 
retirement from it could work alteration in the man . The same 
modest worth that graced him in youth and early manhood, 
while he was yet unknown, continued to adorn him in riper 
years, distinguished by conspicuous positions. The same essen-
tial dignity which marked him in office, belongs to him in retire-
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ment from it. In all situations, the same kindness of disposition 
to all, the same attachment to friends, and affection for those 
dependent upon him; a lover of his country, and, by the very 
necessity of his nature, a religious man—long a member of the 
church in the principles of which he was educated, and some 
time participating in its government—but liberal in bis views, 
regarding the spirit rather than the letter of his creed; happy 
in his domestic relations, in the attachment of many friends, 
and highly honored, as he is, by his country—his life affords an 
example of the triumph of right principles, unshrinking integ-
rity, persevering industry, and fidelity to truth and to himself.
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DEATH OF THE HON. E. M. STANTON.

The  resignation of Mr. Justice Grie r , already mentioned, hav-
ing been accepted by the President, the Honorable Edwin  Macy  
Sta nt on  was nominated by him to the Senate on the 20th of 
December, 1869, and immediately confirmed to fill the prospec-
tive vacancy. Four days after this appointment Mr. Stanton 
departed this life, never having taken his seat upon the bench.

Mr. Stanton was born in Steubenville, Ohio, on December 19th, 
1814. After graduating at Kenyon College, Gambier, Ohio, in 
1834, he studied law, and began the practice of it at Cadiz, Ohio, 
where he soon acquired reputation for ability in the argument of 
questions of law before courts, as well as for his force, skill, and 
judgment in the trial of cases by jury. He next removed to Steu-
benville, and in 1848, established himself at Pittsburg, Pennsyl-
vania, practising in the courts of Pennsylvania and Ohio, and in 
the Supreme Court at Washington. At this time he came prom-
inently before the public as counsel in the Wheeling Bridge case. 
In 1857, he removed to Washington, D. C., where his ability in 
the management of cases arising under the patent laws, brought 
to him constant and profitable practice. In the next year, he 
was sent by the Government of the United States to California, 
as special counsel to argue land cases involving the validity of 
grants from Mexico, and to look generally after the immense 
interests of the United States in lands acquired by the conquest 
and cession. Returning to Washington, he was appointed, in 
December, 1860, Attorney-General, by Mr. Buchanan; insurrec-
tion throughout the South now being imminent. In this new 
position, he was associated with the Honorable Joseph Holt, 
Secretary of War, and with General Dix, Secretary of the Treas-
ury, and his sagacity and vigor, with that of the two eminent per-
sons just named, largely contributed to save the Government from 
the total ruin with which it was then menaced. He remained 
in the office of Attorney-General till March 4th, 1861, when, upon 
the accession of President Lincoln, he resumed the practice of the 
law. But Mr. Stanton’s great services in the critical times which 
immediately preceded that 4th of March, had already attracted 
the attention, and won the admiration of the new President, 
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and, upon Mr. Cameron’s retirement from the post of Secretary 
of Wai*  in President Lincoln’s Cabinet, in January, 1862, about a 
month before the capture of Fort Donelson revived the drooping 
spirit of the North, Mr. Stanton was chosen to succeed him. He 
remained in this position until May, 1868, when he resigned. By 
his incessant and arduous mental and physical labors during the 
rebellion, Mr. Stanton seriously impaired his health, and retired, 
temporarily, from active life in order to recruit his shattered 
constitution. Recently, however, he had resumed the practice 
of law, and on December 20th, 1869, he was, as has been already 
stated, nominated by the President, and confirmed by the Senate, 
as Associate Justice of the Supreme Court of the United States, 
to fill the vacancy caused by the resignation of Mr. Justice Grier, 
to take effect on February 1st, 1870.

He died December 24th, 1869, during a recess of the court.
An official announcement of Mr. Stanton’s decease was thus 

made by President Grant:

‘‘ The painful duty devolves upon the President of announcing to the people 
of the United States the death of one of its most distinguished citizens and 
faithful servants, the Hon. Edwin  M. Stanton , which occurred in this city 
at an early hour this morning. He was distinguished in the councils of the 
nation during the entire period of its recent struggle for national existence, 
first as Attorney-General, then as Secretary of War. He was unceasing in 
his labors, earnest and fearless in the assumption of the responsibilities neces-
sary to his country’s success, respected by all good men, and feared by wrong-
doers. In his death the bar, the bench, and the nation sustain a great loss, 
which will be mourned by all.”

A meeting of the members of the bar of the Supreme Court 
of the United States was held in the room of the court, in the 
Capitol, on the 13th day of January, 1870, when the Hon. George 
F. Edmunds, of Vermont, was appointed chairman, and R. M. 
Corwine, of Ohio, secretary.

The Attorney-General, J. M. Carlisle, Esq., and the Hon. 
Robert S. Hale having been appointed a committee to draft 
and report resolutions, reported, at an adjourned meeting, on 
the 17th of January, these following, which were unanimously 
adopted:

“Edwi n  M. Stant on , for many years a leading and honored member of 
this bar, formerly Attorney-General of the United States, and Secretary of 
War during the war for the preservation of the Republic, recently nomi-
nated and confirmed to fill a prospective vacancy on the bench of the Su-
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preme Court of the United States, distinguished by his professional abilities 
and attainments, and still more distinguished and endeared to the country 
he contributed so greatly to save, by his energy, patriotism, and integrity, 
having, on the 24th day of December, 1869, laid down a life devoted to the 
cause of his country and worn out in her service, the members of the bar of 
the Supreme Court of the United States, assembled to render honor to his 
memory, as an expression of their regard and reverence for his public and 
private virtues, and of his most useful and patriotic career, have

“ Resolved, That we desire to express our profound and thorough apprecia-
tion of the private worth and public merits of Mr. Stan ton  ; of the loss sus-
tained by the National Judiciary in his death, and of the measureless debt 
of gratitude due to him from the citizens of a country saved from destruc-
tion in great degree, by his untiring labors, large comprehension, and un-
swerving integrity.

“Resolved, That the Attorney-General be requested to lay this expression 
of our feeling before the court, and to move that the same be entered upon 
the minutes of the term.

“Resolved, That our chairman communicate a copy of these proceedings, 
and of such action as the court may take thereon, to the widow and children 
of our deceased brother, with the assurance of our sympathy and respect.”

Upon the coming in of the court, on the morning of January 
17th, 1870, to which day it had, previously to Mr. Stanton’s 
death, adjourned, the Attorney-General addressed it as follows:

May it please your Honors:
Since your last adjournment, the emblems of public mourning have been 

again displayed in the Capitol of the nation, under circumstances which press 
upon the attention of this court with a peculiar and touching solemnity. A 
great man—great by the acknowledgment alike of those who feared or hated 
him, and of those by whom he was trusted and honored ; a lawyer, a states-
man, selected and confirmed, though not commissioned, as an Associate 
Justice of the Supreme Court of the United States—has passed away from 
among us. Edwin  M. Stant on , in the maturity of life, with a capacity 
for public service already demonstrated, in the security of established fame, 
seemed to our mortal vision about to enter upon a new and long career of 
honor and usefulness. But such was not the will of heaven: “ Dis aliter 
visum.”

It has seemed to his brethren of the bar a fit occasion to express their re-
gard for his memory, and they have charged me with the official and grate-
ful duty of presenting to your honors the resolutions which have been adopted 
at their meeting this morning.

Of Mr. Stant on  as a lawyer, it is enough to say that he had risen to the 
foremost rank in his profession. He had adequate learning, untiring in-
dustry, a ready and retentive memory, clear comprehension of principles, 
the power of profound and cogent reasoning, and unquestionable integrity; 
and he gave to the cause of his clients a vigor, energy, and zeal which de-
served and commanded success.
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But it is not of the lawyer, eminent as he was in the science and practice 
of the law, that men chiefly think as they remember him. His service to 
mankind was on a higher and wider field. He was appointed Attorney- 
General by Mr. Buchanan, on the 20th of December, 1860, in one of the 
darkest hours of the country’s history, when the Union seemed crumbling 
to pieces without an arm raised for its support; when “ without ” the public 
counsels “ was doubting, and within were fears;” when feebleness and treach-
ery were uniting to yield whatever defiant rebellion might demand; and 
good men everywhere were ready to despair of the Republic. For ten weeks 
of that winter of national agony and shame, with patriotism that never wa-
vered, and courage that never quailed, this true American, happily not 
wholly alone, stood manfully at his post, “between the living and the dead,” 
gave what nerve he could to timid and trembling imbecility, and met the 
secret plotters of their country’s ruin with an undaunted front, until before 
that resolute presence, the demons of treason and civil discord appeared in 
their own shape, as at the touch of Ithuriel’s spear, and fled baffled and 
howling away.

His published opinions as Attorney-General fill but nine pages, but the 
name that was signed to them had, in that brief time, become known through-
out the land as the synonyme of truth, honor, and jidelity.

Although of a different political party, he was called by Mr. Lincoln into 
his Cabinet, in 1862, as the Secretary of War. But it was at a time when 
all party divisions had become insignificant, and all party ties trivial, com-
pared with those great duties which engrossed the thoughts and demanded 
the care of every patriot. He brought to his great trust a capacity for labor 
that seemed inexhaustible; unflinching courage, indomitable will, patience, 
and steady persistence which no fatigue could weary, and no mistakes or 
misfortunes divert; a trust in the people that never faltered, an integrity 
which corruption never dared to approach, and a singleness of purpose which 
nothing could withstand. That purpose was to crush the rebellion—and 
woe to that man who came, or seemed to come, between that purpose and 
its execution ! Coming from civil life, I suppose there is no sufficient evi-
dence that he was, or ever became, a master of the art of war; but the prob-
lem before him was to find those who were, and to bring all the resources 
of the country with unstinted measure to their support.

We might address him as one of those

“ Chief of men, who, through a cloud, 
Not of war only, but detractions rude, 
Guided by faith and matchless fortitude, 
To peace and truth thy glorious way has plowed.”

Undoubtedly he had faults and failings. He was said to be despotic and 
overbearing, and he may have been sometimes unjust; but his work was 
done in a time when there was little chance for deliberation, and when 
“ the weightier matters of the law ” left no time for “ tithing mint and anise 
and cummin.” He felt that the life of the nation was i-n his hands, and, 
under that fearful responsibility, he could not always adjust with delicate 
hand, the balance of private rights and wrongs. It is said that his manners 
were sometimes discourteous and offensive. Who can wonder that that wea-
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ried and overburdened man, with such pressure on brain and nerve, was 
sometimes irritable and unceremonious in his intercourse with shirking 
officers and peculating contractors, and the crowd of hungry cormorants 
and interminable bores who perpetually sought access to him ; and sometimes 
confounded with such, those who deserved better treatment ? But the Ameri-
can people knew that he was honest, able, and faithful. He never stopped 
for explanation, or condescended to exculpate himself.

I have thought it one of the highest and finest traits of his character, that 
he bore in grim silence all accusations, and stood manfully between his chief 
and popular censure for acts which he had neither originated nor approved. 
It was perhaps the highest triumph of his official career, and the final proof 
of how justly his confidence in his countrymen was bestowed, that he con-
ducted and carried through the military draft—that severest trial to a free 
people—when the country, in the time of her direst need, ceasing to entreat, 
commands the services of her sons. He had his reward; and, like the Presi-
dent whom he served—

“ Ill thought, ill feeling, ill report lived through, 
Until he heard the hisses changed to cheers, 
The taunts to tribute, the abuse to praise, 
And heard them with the same unwavering mind.”

He saw the rebellion crushed and the integrity of the nation vindicated. 
The people, who had learned to know that he was a tower of strength in the 
time of civil war, who had felt that their cause would never be abandoned or 
betrayed by him, and to whom his presence in office gave a sense of protec-
tion and security, have hailed with joy the prospect which so lately opened 
of transferring him to a new post of duty in this high tribunal. They knew 
that the statesman who had found in the Constitution all the powers neces-
sary for its own maintenance, would, as a jurist, not fail to find there all the 
powers needful for the protection, throughout the entire country, of that 
civil liberty which- ft was ordained to secure. But he was already Worn out 
in their service, and gave his life for them as truly as any one who ever 
perilled it on the field of battle.

Mr. Chief Justice, the lesson of this life is a lofty one. The time is soon 
coming when men will recognize the high natures who, in this period of civil 
strife, have arisen above the ordinary level of mankind, and are entitled to 
their gratitude and honor. Upon those towering peaks in the landscape, 
the eye will no longer discern the little inequalities and roughnesses of sur-
face. Already-upon the canvas of history some figures are beginning to 
emerge. They are not those of self-seekers, or of those who were greedy of 
power or place, but of the men who, in the time of public trial and public 
danger, with none but public objects, have done much for their country and 
mankind. Among these can his contemporaries fail to discern—will not 
posterity surely recognize—the lineaments of Edwin  M. Stant on ? A re-
stored country is his-monument.

■“Nothing can cover his high fame but Heaven!
No pyramids set off his memories 
But the eternal substance of his greatness, 
To which I leave him.”
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Mr. Attorney-General then submitted the proceedings of the 
meeting of the bar, as already given, and moved, in accordance 
with one of their resolutions, that they should be entered upon 
the minutes of the term.

The Chief Justice said in reply:

The court unites with the bar in acknowledging the private worth, the 
professional eminence, and the illustrious public services of Mr. Stanto n , 
and in the sorrow that the country has been deprived, by his premature de-
cease, of the great benefits justly expected from his remarkable attainments 
and abilities in the new sphere of duty to which he had been called.

We all anticipated, from his accession to the bench, increased strength' 
for the court and most efficient aid in its deliberations and decision. We 
indulged the hope that his health, impaired by oppressive anxieties and ar-
duous labors as the head of the Department of War, would be fully restored 
under the influence of the calmer and more regular course of this tribunal, 
and that prolonged life would afford him many opportunities of establishing 
additional claims upon the gratitude and honor of his country in the upright 
performance of judicial duty.

But Providence has ordered otherwise. He was not even permitted to 
become in fact a member of this court. He had hardly been nominated and 
confirmed to fill the vacancy which will occur a few days hence, through the 
prospective resignation of our honored brother Mr. Justice Grie r , when 
death entered upon the scene and closed his earthly career.

Our deepest sympathies are with his family and friends in their bereave-
ment. We mourn their loss as our own loss, as the loss of the profession 
which he adorned, and of the country which he served.

The proceedings of the bar, the address of the Attorney-General, and this 
response, will be entered upon the minutes, and, as a further mark of respect, 
the court will now adjourn without transacting any business.

The court thereupon adjourned.
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

DECEMBER TERM, 1868.

Tho rin gt on  v. £mith .°r

1. A contract for the payment »f^Confeder^V States treasury notes, made
between parties residir^^miin th^^called^Minfederate States, can be 
enforced in the courts of thecjS^ited StafljS^ the contract having been 
made on a sale of propcirtOin the course of business, and not for 
the purpose of givu^'curreixc^Jvto the notes or otherwise aiding th® 
rebellion. G^^

2. Evidence may be received that a contract payable in those States, during'
the rebellion, in “dollars,” was in fact made for the payment in.Con-
federate dollars.

3. The party entitled to be paid in these Confederate dollars can only receive
their actual value at the time and place of the contract, in lawful money 
of the United States.

Appeal  from the District Court for the Middle District of 
Alabama, the case being this:

In November, 1864, Thorington being the owner of a piece 
of land adjoining the city of Montgomery, Alabama, sold it 
to Smith and Hartley, all parties being then resident of 
Montgomery. At the time of this sale the late rebellion 
was still in active operation and had been so for more than 
three years. Alabama, or this part of it, was at the time in 
the occupation of the military and civil authorities of the 
rebel States, and the Federal government exercised no au-
thority there. There was no gold or silver coin in use, nor 
any notes of the United States, such as made the circulation

VOL. VIII. 1 ( 1 )
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of the loyal portion of the country. The only currency in 
any ordinary use, or in which current daily business could 
be at all carried on, were treasury notes of the Confederate 
States, notes in form and general aspect like bank bills, and 
by which the Confederate States of America promised to 
pay. the bearer the sum named in them, “ two years after the 
ratification of a treaty of peace between the Confederate 
States and the United States of America.”

“ The whole State of Alabama,” said the testimony in 
the case, “was in a revolutionary condition, politically and 
financially. The value of all kinds and species of property 
was changing from week to week, and from day to day, and 
there was no standard of value for property. A large ad-
vance frequently took place in the price of property of 
different kinds within a day or two, say one hundred to two 
hundred per cent. Speculation pervaded the whole com-
munity, and individuals asked whatever they thought proper 
for any and everything they had to sell. There was no 
standard value or regular price for real estate at the time 
mentioned. Prices changed with the fortunes of war. As 
the prospects grew dark the prices advanced. While, how-
ever, the Confederate States treasury notes were the general 
and really the only currency used in the common transactions 
of business, there were occasional instances where sales of 
property were made on the basis of gold and of notes of the 
United States.”

The Confederate notes, though in fact imposed upon the 
people of the Confederate States, by its government, were 
never declared by it to be a legal tender.

The price agreed to be paid by Smith and Hartley, for 
the land which they purchased was $45,000. Of this sum 
$35,000 were paid at the execution of the deed in Confed-
erate States treasury notes; and for the residue a note was 
executed thus:

Mont gome ry , November 28th, 1864. 
$10,000.

One day after date, we, or either of us, promise to pay Jack 
Thorington, or bearer, ten thousand dollars, for value received
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in real estate, sold and delivered by said Thorington to us this 
day, as per his deed to us of this date: this note, part of the 
same transaction, is hereby declared as a lien or mortgage on 
said real estate situate and adjoining the city of Montgomery.

W. D. Smith .
J. H. Hart ley .

The rebellion being suppressed in 1865, the Confederate 
States treasury notes became, of course, worthless, and 
Thorington, in 1867, filed a bill in the court below against 
his purchasers, who were still in possession, for the enforce-
ment of the vendor’s lien, claiming the $10,000 in the only 
money now current, to wit, lawful money of the United 
States.

The answer set up, by way of defence, that the negotiation 
for the purchase of the land took place, and that the note in 
controversy was made, at Montgomery, in the State of 
Alabama, where all the parties resided, in November, 1864, 
at which time the authority of the United States was ex-
cluded from that portion of the State, and the only currency 
in use consisted of Confederate treasury notes, issued and 
put in circulation by the persons exercising the ruling power 
of the States in rebellion, known as the Confederate govern-
ment.

It was also insisted that the land purchased was worth no 
mo»e than $3000 in lawful money; that the contract price 
was $45,000; that this price, by the agreement of the par-
ties, was to be paid in Confederate notes; that $35,000 were 
actually paid in those.notes; and that the note given for the 
remaining $10,000 was to be discharged in the same manner; 
and it was asserted on this state of facts, that the vendor was 
entitled to no relief in a court of the United States.

On the hearing below, a witness, who negotiated the sale 
of the land, wTas offered to show that it was agreed and under-
stood that the note should be paid in Confederate States 
treasury notes, as the $35,000 had been. This witness de-
scribed the note, however, as one payable at thirty days.

The court below, admitting the evidence to prove that the
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note was in fact made for payment in Confederate States 
treasury notes, and sustaining, apparently, the view of the 
purchasers that the contract was illegal because to be paid 
in such notes, dismissed the bill.

The questions before this court upon the appeal, were 
these:

1. Can a contract for the payment of Confederate notes, 
made during the late rebellion, between parties residing 
within the so-called Confederate States, be enforced at all in 
the courts of the United States ?

2. Can evidence be received to prove that a promise ex-
pressed to be for the payment of dollars was, in fact, made 
for the payment of any other than lawful dollars of the 
United States ?

3. Did the evidence establish the fact that the note for ten 
thousand dollars was to be paid, by agreement of the parties, 
in Confederate notes ?

A point as to the measure of damages was also raised at 
the bar.

The case was twice argued.

Mr. P. Phillips, for the appellant (a brief of Mr. Chilton being 
filed}:

1. There is no reason to suppose that the contract wTas 
entered into for the purpose of giving currency to the Con-
federate notes, and thus aiding the rebellion. And*  the 
question is not whether the issuing of these notes was illegal, 
but whether an agreement to receive them in payment of 
property, made the contract between the parties illegal. If 
there was no illegal design, the contract was not immoral.*  
The contract, therefore, was legal.

The only question is, what must we hold it to mean.
The note now here on its face is clear and distinct. The 

promise to pay “ ten thousand dollars ” has a well-under-
stood, well-defined meaning. Whether made in Massachu-
setts or Alabama the rules applicable to its construction are

* Orchard v. Hughes, 1 Wallace, 75.
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the same. The issue presented by the answer is, that this 
contract did not represent the truth; that, in point of fact, 
the agreement was for a payment in an illegal currency of a 
mere nominal value. It is difficult to conceive of a more 
palpable contradiction of the legal effect of a contract than 
the admission of evidence to sustain this defence.

The cases are numerous where the struggle has been made 
to introduce parol evidence to explain the meaning of words, 
regarded by the court of doubtful import: such as “ current 
funds,” “ current bank notes,” “currency.” But where, as 
in this case, a party has promised to pay so many “ dol-
lars,” no authority will sanction evidence of an agreement 
that dollars meant not what the law says it meant, but some-
thing very different, to wit, Confederate treasury notes. All 
the authorities are the other way.*

2. This question, as applicable to the condition of things 
set up in the answer, was considered in Roane v. Green,the 
court holding that it was not competent to prove by parol, 
on such a note, that Confederate treasury notes was the pay-
ment agreed on. In fact, as these notes were never made 
a legal tender by the rebel government nothing but coin 
would, even under it, be a discharge of the debt.

Indeed in all these cases of alleged contemporaneous 
agreements, it may be asked why the verbal condition, if 
bargained for, was not put in writing also ? If the rest of 
the agreement was sufficiently important to authorize writ-
ten evidence of its execution, why except the remainder? 
The obvious inference must be, that all that the parties did 
in fact agree to was put in due written form, and that all col-
laterals and appendages, concerning wThich there was mere 
conversation, was precisely what they could not agree upon. 
This, of course, is not always the true inference, but it is of 
necessity the legal inference.

3. The parol evidence offered, if competent, is insufficient.

* Baugh v. Ramsey, 4 Monroe, 155; Pack». Thomas, 13 Smeedes & Mar-
shall, 11; Williams ». Beazley, 3 J. J. Marshall, 577; Morris v. Edwards, 
1 Ohio, 189.

f 24 Arkansas, 212.
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There was but one witness, and he misdescribes the note in 
one feature of it, the time namely that it had to run : a most 
important feature in view of the changes in values at the 
time when the note was given.

4. Another point not raised below, perhaps, but to which, 
if the court should think that the contract can be enforced, 
but not payment demanded in our now recognized currency, 
we would direct attention, is this. Confederate money is 
now wholly worthless. Payment in it is no payment at 
all. What, then, is the measure of damages? The pecu-
liar circumstances of this case perhaps take it out of the 
rule announced in Thompson v. Riggs,  that the value of the 
money at the time the note was payable is the criterion. The 
value of gold as marked by these treasury notes, fluctuated 
daily and hourly, and was different in different parts of the 
State. While it was 20, 30, or 40 to 1, these treasury 
notes had an exchangeable power of 2, 3, or 4 to 1 in the 
different species of property. It may w’ell be that the vendor 
should have agreed that if the note was paid at maturity, it 
might be extinguished in these notes; but it by no means 
follows that in default of payment he was willing to be com-
pensated by the value of these notes in gold.

*

If, therefore, the date of the maturity of the note is 
adopted for the purpose of ascertaining the damage, the 
measure should be, not the value as compared to gold, but 
rather its relative value in property.

No opposing counsel on either argument.

The CHIEF JUSTICE delivered the opinion of the court.
The questions before us upon this appeal are these :
(1.) Can a contract for the payment of Confederate notes, 

made during the late rebellion, between parties residing 
within the so-called Confederate States, be enforced at all 
in the courts of the United States ?

(2.) Can evidence be received to prove that a promise ex-
pressed to be for the payment of dollars was, in fact, made

* 5 Wallace, 663.
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for the payment of any other than lawful dollars of the 
United States?

(3.) Does the evidence in the record establish the fact that 
the note for ten thousand dollars was to be paid, by agree-
ment of the parties, in Confederate notes ?

The first question is by no means free from difficulty. It 
cannot be questioned that the Confederate notes were issued 
in furtherance of an unlawful attempt to overthrow the 
government of the United States, by insurrectionary force. 
Nor is it a doubtful principle of law that no contracts made 
in aid of such an attempt can be enforced through the courts 
of the country whose government is thus assailed. But, 
was the contract of the parties to this suit a contract of |hat 
character ? Can it be fairly described as a contract in aid 
of the rebellion ?

In examining this question the state of that part of the coun-
try in wThich it was made must be considered. It is familiar 
history, that early in 1861 the authorities of seven States, sup-
ported, as was alleged, by popular majorities, combined for 
the overthrow of the National Union, and for the establish-
ment, within its boundaries, of a separate and independent 
confederation. A governmental organization, representing 
these States, was established at Montgomery in Alabama, 
first under a provisional constitution, and afterwards under 
a constitution intended to be permanent. In the course of 
a few months, four other States acceded to this confederation, 
and the seat of the central authority was transferred to Rich-
mond, in Virginia. It was, by the central authority thus or-
ganized, and under its direction, that civil war was carried 
on upon a vast scale against the government of the United 
States for more than four years. Its power was recognized 
as supreme in nearly the whole of the territory of the States 
confederated in insurrection. It was the actual government 
of all the insurgent States, except those portions of them 
protected from its control by the presence of the armed 
forces of the National government.

What was the precise character of this government in con-
templation of law ?
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It is difficult to define it with exactness. Any definition 
that may be given may not improbably be found to require 
limitation and qualification. But the general principles of 
law relating to de facto government will, we think, conduct 
us to a conclusion sufficiently accurate.

There are several degrees of what is called de facto gov- 
. ernment.

Such a government, in its highest degree, assumes a char-
acter very closely resembling that of a lawful government. 
This is when the usurping government expels the regular 
authorities from their customary seats and functions, and 
establishes itself in their place, and so becomes the actual 
government of a country. The distinguishing characteristic 
of such a government is, that adherents to it in war against 
the government de jure do not incur the penalties of treason; 
and under cert’ain limitations, obligations assumed by it in 
behalf of the country, or otherwise, will, in general, be re-
spected by the government de jure when restored.

Examples of this description of government de facto are 
found in English history. The statute 11 Henry VII, c. 
1,*  relieves from penalties for treason all persons who, in 
defence of the king, for the time being, wage war against 
those who endeavor to subvert his authority by force of 
arms, though warranted in so doing by the lawful monarch.!

But this is where the usurper obtains actual possession of 
the royal authority of the kingdom: not when he has suc-
ceeded only in establishing his power over particular locali- ■ 
ties. Being in possession, allegiance is due to him as king 
de facto.

Another example may be found in the government of 
England under the Commonwealth, first by Parliament, 
and afterwards by Cromwell as Protector. It was not, in 
the contemplation of law, a government de jure, but it was 
a government de facto in the most absolute sense. It in-
curred obligations and made conquests which remained the 
obligations and conquests of England after the restoration.

* 2 British Stat, at Large, 82. f 4 Commentaries, 77.



Dec. 1868.] Thorin gton  v . Smi th . 9

Opinion of the court.

The better opinion doubtless is, that acts done in obedience 
to this government could not be justly regarded as treason-
able, though in hostility to the king de jure. Such acts were 
protected from criminal prosecution by the spirit, if not by 
the letter, of the statute of Henry the Seventh. It was held 
otherwise by the judges by whom Sir Henry Vane was tried 
for treason,*  in the year following the restoration. But such 
a judgment, in such a time, has little authority.

It is very certain that the Confederate government was 
never acknowledged by the United States as a de facto gov-
ernment in this sense. Nor was it acknowledged as such 
by other powers. No treaty was made by it with any civil-
ized state. No obligations of a National character were 
created by it, binding after its dissolution, on the States 
which it represented, or on the National government. From 
a very early period of the civil war to its close, it was re-
garded as simply the military representative of the insur-
rection against the authority of the United States.

But there is another description of government, called 
also by publicists a. government de facto, but which might, 
perhaps, be more aptly denominated a government of para-
mount force. Its distinguishing characteristics are (1), 
that its existence is maintained by active military power, 
within the territories, and against the rightful authority of 
an established and lawful government; and (2), that while 
it exists, it must necessarily be obeyed in civil matters by 
private citizens who, by acts of obedience, rendered in sub-
mission to such force, do not become responsible, as wrong-
doers, for those acts, though not warranted by the laws of 
the rightful government. Actual governments of this sort 
are established over districts differing greatly in extent and 
conditions. They are usually administered directly by mili-
tary authority, but they may be administered, also, by civil 
authority, supported more or less directly by military force.

One example of this sort of government is found in the case 
of Castine, in Maine, reduced to British possession during

* 6 State Trials, 119.
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the war of 1812. From the 1st of September, 1814, to the 
ratification of the treaty of peace in 1815, according to the 
judgment of this court in United States v. Rice,*  “the British 
government exercised all civil and military authority over 
the place.” “The authority of the United States over the 
territory was suspended, and the laws of the United States 
could no longer be rightfully enforced there, or be obliga-
tory upon the inhabitants who remained and submitted to 
the conqueror. By the surrender, the inhabitants passed 
under a temporary allegiance to the British government, 
and were bound by such laws, and such only, as it chose to 
recognize and impose.” It is not to be inferred from this 
that the obligations of the people of Castine as citizens of 
the United States were abrogated. They were suspended 
merely by the presence, and only during the presence, of 
the paramount force. A like example is found in the case 
of Tampico, occupied during the war with Mexico by the 
troops of the United States. It was determined by this 
court, in Fleming v. Pagef that, although Tampico, did not 
become a port of the United States in consequence of that 
occupation, still, having come, together with the whole State 
of Tamaulipas, of which it was part, into the exclusive pos-
session of the National forces, it must be regarded and re-
spected by other nations as the territory of the United States. 
These were cases of temporary possession of territory by 
lawful and regular governments at war with the country of 
which the territory so possessed was part.

The central government established for the insurgent 
States differed from the temporary governments at Castine 
and Tampico in the circumstance, that its authority did not 
originate in lawful acts of regular war, but it was not, on 
that account, less actual or less supreme. And we think 
that it must be classed among the governments of which 
these are examples. It is to be observed that the rights and 
obligations of a belligerent were conceded to it, in its mili-
tary character, very soon after the war began, from motives

* 4 Wheaton, 253. f 9 Howard, 614.
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of humanity and expediency by the United States. The 
whole territory controlled by it was thereafter held to be 
enemies’ territory, and the inhabitants of that territory were 
held, in most respects, for enemies. To the extent, then, 
of actual supremacy, however unlawfully gained, in all mat-
ters of government within its military lines, the power of 
the insurgent government cannot be questioned. That 
supremacy did not justify acts of hostility to the United 
States. How far it should excuse them must be left to the 
lawful government upon the re-establishment of its authority. 
But it made obedience to its authority, in civil and local 
matters, not only a necessity but a duty. Without such 
obedience, civil order was impossible.

It was by this government exercising its power through-
out an immense territory, that the Confederate notes were 
issued early in the war, and these notes in a short time be-
came almost exclusively the currency of the insurgent States.« 
As contracts in themselves, except in the contingency of suc-
cessful revolution, these notes were nullities; for, except in 
that event, there could be no payer. They bore, indeed, this 
character upon their face, for they were made payable only 
“after the ratification of a treaty of peace between the Con-
federate States and the United States of America.” While 
the war lasted, however, they had a certain contingent value, 
and were used as money in nearly all the business transac-
tions of many millions of people. They must be regarded, 
therefore, as a currency, imposed on the community by irre-
sistible force.

It seems to follow as a necessary consequence from this 
actual supremacy of the insurgent government, as a bellig-
erent, within the territory where it circulated, and from the 
necessity of civil obedience on the part of all who remained 
in it, that this currency must’be considered in courts of law 
in the same light as if it had been issued by a foreign gov-
ernment, temporarily occupying a part of the territory of the 
United States. Contracts stipulating for payments in this 
currency, cannot be regarded for that reason only, as made 
in aid of the foreign invasion in the one case, or of the
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domestic insurrection in the other. They have no necessary 
relations to the hostile government, whether invading or 
insurgent. They are transactions in the ordinary course 
of civil society, and, though they may indirectly and re-
motely promote the ends of the unlawful government, are 
without blame, except when proved to have been entered 
into with actual intent to further invasion or insurrection. 
We cannot doubt that such contracts should be enforced in 
the courts of the United States, after the restoration of peace, 
to the extent of their just obligation. The first question, 
therefore, must receive an affirmative answer.

The second question, Whether evidence can be received 
to prove that a promise, made in one of the insurgent States, 
and expressed to be for the payment of dollars, without 
qualifying words, was in fact made for the payment of any 
other than lawful dollars of the United States ? is next to be 
considered.

It is quite clear that a contract to pay dollars, made be-
tween citizens of any State of the Union, while maintaining 
its constitutional relations with the National government, is 
a contract to pay lawful money of the United States, and 
cannot be modified or explained by parol evidence. But it 
is equally clear, if in any other country, coins or notes 
denominated dollars should be authorized of different value 
from the coins or notes which are current here under that 
name, that, in a suit upon a contract to pay dollars, made 
in that country, evidence would be admitted to prove what 
kind of dollars were intended, and, if it should turn out that 
foreign dollars were meant, to prove their equivalent value 
in lawful money of the United States. Such evidence does 
not modify or alter the contract. It simply explains an 
ambiguity, which, under the general rules of evidence, may 
be removed by parol evidence.

We have already seen that the people of the insurgent 
States, under the Confederate government were, in legal 
contemplation, substantially in the same condition as inhabi-
tants of districts of a country occupied and controlled by an



Dec. 1868.] Tho rin gt on  v. Smith . 13

Opinion of the court.

invading belligerent. The rules which would apply in the 
former case would apply in the latter; and, as in the former 
case, the people must be regarded as subjects of a foreign 
power, and contracts among them be interpreted and enforced 
with reference to the conditions imposed by the conqueror, 
so in the latter case, the inhabitants must be regarded as 
under the authority of the insurgent belligerent power 
actually established as the government of the country, and 
contracts made with them must be interpreted and enforced 
with reference to the condition of things created by the acts 
of the governing power.

It is said, indeed, that under the insurgent government 
the word dollar had the same meaning as under the govern-
ment of the United States; that the Confederate notes were 
never made a legal tender, and, therefore, that no evidence 
can be received to show any other meaning of the word 
when used in a contract. But, it must be remembered 
that the whole condition of things in the insurgent States 
was matter of fact rather than matter of law, and, as 
matter of fact, these notes, payable at a future and contin-
gent day, which has not arrived and can never arrive, were 
forced into circulation as dollars, if not directly by the legis-
lation, yet indirectly and quite as effectually by the acts of 
the insurgent government. Considered in themselves, and 
in the light of subsequent events, these notes had no real 
value, but they were made current as dollars by irresistible 
force. They were the only measure of value which the 
people had, and their use was a matter of almost absolute 
necessity. And this use gave them a sort of value, insig-
nificant and precarious enough it is true, but always hav-
ing a sufficiently definite relation to gold and silver, the uni-
versal measures of value, so that it was always easy to as-
certain how much gold and silver was the real equivalent of 
a sum expressed in this currency. In the light of these 
facts it seems hardly less than absurd to say that these dol-
lars must be regarded as identical in kind and value with 
the dollars which constitute the money of the United States. 
We cannot shut our eyes to the fact that they were essen-
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tially different in both respects; and it seems to us that no 
rule of evidence properly understood requires us to refuse, 
under the circumstances, to admit proof of the sense in 
which the word dollar is used in the contract before us. Our 
answer to the second question is, therefore, also in the 
affirmative. We are clearly of opinion that such evidence 
must be received in respect to such contracts, in order that 
justice may be done between the parties, and that the party 
entitled to be paid in these Confederate dollars can recover 
their actual value at the time and place of the contract, in 
lawful money of the United States.

We do not think it necessary to go into a detailed exami-
nation of the evidence in the record in order to vindicate 
our answer to the third question. It is enough to say that 
it has left no doubt in our minds that the note for ten thou-
sand dollars, to enforce payment of which suit was brought 
in the Circuit Court, was to be paid, by agreement of the 
parties, in Confederate notes.

It follows that the decree of the Circuit Court must be 
rev ers ed , and the cause remanded, for further hearing and 
decree, in conformity with this opinion.

NOTE.

At the same time with the foregoing case was decided 
another, as to its chief point, like it; an appeal from the 
Circuit Court for the Northern District of Georgia. It was 
the case of

Dea n  v . Youne ll ’s Admi nist rat or .

A bill had been filed below to set aside a deed of land for 
fraud and inadequate consideration. The allegations of fraud 
were founded wholly upon the circumstance, that the land was 
sold for Confederate notes. The bill set up also a lien in favor 
of the vendor of the complainant. The vendor, whose lien was 
set up, was not made a party, nor was there any allegation of 
notice to the grantor of the complainant of the alleged lien for 
purchase-money; nor was there any averment that the com-
plainant was induced to take the Confederate notes by fraudu-
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lent misrepresentations of the decedent. A demurrer was inter-
posed in the court below (Erskine, J., presiding), and being 
sustained, the bill was dismissed.

The CHIEF JUSTICE delivered the opinion of this court, to 
the effect, that the vendor whose lien was set up not having been 
made a party, and there not being any allegations of notice to 
the grantor of the complainant, of the alleged lien for purchase-
money, no ground of relief was shown by the bill as to this lien.

And that upon the principles of Thorington v. Smith, just 
preceding, the fact that the land was sold for Confederate notes, 
did not, in the absence of all averment that the complainant 
was induced to take them by fraudulent misrepresentations of 
the decedent, afford ground for the interposition of a court of 
equity. The decree was accordingly Affirmed .

The  Eag le .

1. Since the decision (A. D. 1851) in the Genesee Chief (12 Howard, 443),
which decided that admiralty jurisdiction was not limited in this coun-
try to tide waters, but extended to the lakes and the waters connecting 
them; the previous act of 1845 (5 Stat, at Large, 726), entitled “ An 
act extending the jurisdiction of the District Courts to certain cases upon 
the lakes and navigable waters connecting the same,’-’ and which went 
on the assumption (declared in the Genesee Chief to be a false one) that 
the jurisdiction of the admiralty was limited to tide waters, has become 
inoperative and ineffectual, with the exception of the clause which gives 
to either party the right of trial by jury when requested. The District 
Courts, upon whom the admiralty question was exclusively conferred 
by the Judiciary Act of 1789, can, therefore, take cognizance of all civil 
causes of admiralty jurisdiction upon the lakes and waters connecting 
them, the same as upon the high seas, bays, and riyers navigable from 
the sea.

2. The court observes also, that from the reasons given why the act of 1845
has become inoperative, the clause (italicized in the lines below of this 
paragraph) in the ninth section of the Judiciary Act of 1789, which 
confers exclusive original cognizance of all civil causes of admiralty 
jurisdiction upon the District Courts, a including all seizures under laws 
of impost, navigation, or trade of the United States, where the seizures are 
made on waters which are navigable from the sea by vessels of ten or more 
tons burden, within their respective districts, as well as upon the high seas," 
is equally inoperative.
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Error  to the Circuit Court for the Eastern District of 
Michigan. The case being thus:o o

1. The Constitution declares that the power of the Fed-
eral courts shall extend to “all cases«of admiralty and mari-
time jurisdiction.” And the Judiciary Act of 1789 gives to 
all the District Courts “ exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction, including all seiz-
ures under laws of impost, navigation, or trade of the United 
States, where the seizures are made on waters which are 
navigable from the sea by vessels of ten or more tons burden, 
within their respective districts, as well as upon the high 
seas.”

At the time when this act of 1789 was passed, admiralty 
jurisdiction, according to the ideas then generally enter-
tained by both courts and bar, could be exercised only upon 
waters within the ebb and flo\v of the tide.*  Accordingly 
in 1845, Congress, by a statute,! entitled “ An act extending 
the jurisdiction of the District Courts to certain cases upon 
the lakes and navigable waters connecting the same,” en-
acted thus:

The District Courts of the United States shall have, possess, 
and exercise the same jurisdiction in “ matters of contract and 
tort, arising in, upon, or concerning steamboats and other ves-
sels of twenty tons burden and upwards, enrolled aud licensed 
for the coasting trade, and employed in the business of commerce 
and navigation between ports and places in divers States and 
Territories, upon the lakes and the navigable waters connecting 
the same, as is now possessed and exercised by the said courts 
in cases of the like steamboats and other vessels employed in 
navigation and commerce on the high seas.”

About six years after this statute was passed, the case of 
The Genesee Chiefs came before this court. And in that 
case it was decided that the impression that admiralty juris-
diction in this country was limited to tide waters was a mis-

* The Thomas Jefferson, 10 Wheaton, 428; The Steamboat Orleans, 11 
Peters, 175.

t 5 Stat at Large, 726. J 12 Howard, 443.
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take, and that the lakes and waters connecting them were 
within it.

After this decision, the language of certain cases*  seemed 
to indicate that the act of 1845 was to be regarded as limit-
ing the exercise of this jurisdiction to those cases in which 
the act had meant, by way of extending the jurisdiction, to 
grant it.

In this state of statutory law and of judicial remark upon 
it, the tug Eagle, in September, 1864, was towing a brig and 
a barge from the head of the St. Clair River through the 
Detroit River; the brig being on her way from Saginaw, 
in Michigan, to Buffalo, in New York. The tug, getting a 
mile or so over the line which separates the British side of 
the river from ours, and out of the usual course of naviga-
tion, was sailing in shoal water, when the brig grounded and 
the barge, which was attached to her, ran into her stern and 
seriously damaged her. Thereupon the owners of the brig 
filed a libel in the District Court for Eastern Michigan, “ in 
a cause of collision ” against both tug and barge. It set 
forth that the brig was “ a vessel of twenty tons and upwards, 
duly enrolled and licensed at the port of Buffalo, State of 
New York, and used in navigating the waters of the North-
western lakes and the rivers connecting said lakes, and en-
gaged in the business.of commerce and navigation there-
upon.” And also that the tug and barge were also both 
“vessels of more than twenty tons burden, enrolled and 
licensed for the coasting trade, and used in navigating the 
waters of this State and the adjoining States, and now lying,, 
or soon will be, at the port of Detroit, and within the admi-
ralty and maritime jurisdiction of this court.”

The answers denied knowledge of these facts stated about 
the brig, and called for proof, but admitted the tug and 
barg'e to be enrolled and licensed.

The answer for the barge further laid the whole blame 
on the tug, asserting that the sole cause of the disaster was

* Ex. gr. Allen v. Newberry, 21 Howard, 245; Maguire v. Card, lb. 248 
The Hine v. Trevor, 4 Wallace, 556.

2
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her going out of the proper course of navigation ; while the 
answer for the tug stated there was no fault with her, and 
denied that the libellants had any claim “ enforceable in this 
court sitting in admiralty for said alleged damage.”

Two questions were thus raised: the first, of merits; the 
second, of jurisdiction. The District Court dismissed the 
libel as to the barge and condemned the tug. This decree 
being confirmed by the Circuit Court, the case came here 
on appeal, where the question of merits was briefly urged, 
the point of jurisdiction being really the only question. It 
was admitted, that by the law of Canada, where this damage 
was done, no lien or any action exists against a wrongdoing 
vessel, or any right or lien in rem.

Mr. Newberry, for the tug, appellant:
1. This is an action for a tort, not one on contract; and 

the tort was committed in Canada. Confessedly the Cana-
dian law gives no lien. It can exist only under our laws. 
But the laws of the United States can have no extra-terri-
torial operation. Neither, if the vessel was out of our juris-
diction when the tort was committed, can a lien arise by her 
coming into our lines. An admiralty lien subsists from the 
moment the claim arises, or subsists not at all. It is a right 
in the thing, jus in re, and not jus ad rem.; and attaches by 
operation of then existing law. If there is no such law in 
force at the time‘and place of the damage done, no lien can 
attach.. Indeed, the rights of the parties must, in all cases, 
especially in actions of tort, depend upon the law of the place 
where the alleged rights accrued. In Smith v. Condry,  two 
American vessels collided in the port of Liverpool. The 
defence set up certain rights of parties under the law of the 
place of collision. This defence was sustained, and the court 
held, “ that when a collision occurs in an English port, the 
rights of the parties depend on the law in force at that place.”

*

2. In addition to these points of general law, it should be 
noted that neither the tug, brig, or barge had the proper 

* 1 Howard, 28.
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characteristics to bring them within the act of 1845. In The 
G-enesee Chief, Taney, C. J., speaking for the court, states 
that the general jurisdiction of admiralty was limited by the 
act of 1845. In Allen v. Newberry,*  Nelson, J., speaking 
also for the court, says, that “the act confines the jurisdic-
tion to cases mentioned in it.” And in The Hine n . Trevor,*  
Miller, J., says, that the jurisdiction on the lakes and waters 
connecting them is governed by that statute, though he said 
that it was not so, as was often erroneously thought in the 
West, upon the rivers. Now the libel, while alleging that 
the tug was “ enrolled and licensed ” at the time of the libel 
filed, does not allege that she was so “ for the coasting trade,” 
or enrolled and licensed at all when the damage occurred. 
Nor is there proof that the tug was enrolled and licensed for 
the “coasting trade;” nor that she was employed in the 
business of commerce and navigation between ports and 
places in different states and territories, &c., “ at the time,” 
&c., or indeed at any time. There is no proof on that sub-
ject. The burden of proof is on the libellant to prove the 
alleged facts. On the other hand, the tug was a tow-boat, 
towing obviously from the lower end of Lake Huron to the 
upper end of Lake Erie. Both termini are within the waters 
of the State of Michigan, and such employment did not re-
quire the tug to go into the waters of any other State than 
Michigan. She was clearly, as to her occupation, within 
the case’of Allen v. Newberry. J

Mr. Gr. B. Hibbert, contra, submitted an able brief, present-
ing with learning and force much the same views as are 
presented by the court; a brief of Mr. IF. A. Moore being 
also filed.

Mr. Justice NELSON delivered the opinion of the court.
On the question of merits we concur with the conclusion 

of the courts below. We shall only examine the questions 
of law. t

The summary of them, as stated by the learned counsel,

* 21 Howard, 246. f 4 Wallace, 556. J 21 Howard, 246.
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is (1) There is no law in force in the Province of Canada, 
the place where the tort was committed, that gives a lieu 
upon the vessel for the alleged damages; (2) The laws of 
the United States have no extra-territorial force in a foreign 
territory to create a lien; and (3) The admiralty lien is a 
right in the thing—-jus in re, and not jus ad rem—and the 
lien must depend upon the law of the place where the 
alleged right occurred.

It is apparent from the grounds upon which the learned 
counsel has placed his claim to a reversal of the decree 
below, that .he has entirely misapprehended the scope and 
effect of the decision of this court in the case of The Gen-
esee Chief*  and the several cases following it.f

The leading case obliterated the limit, that had been pre-
viously adopted and enforced in the jurisdiction in admiralty, 
to tide-waters; and held that, according to the true construc-
tion of the grant in the Constitution, it extended to all public 
navigable waters, whether influenced by the tide or not. The 
Chief Justice, in delivering the opinion, observes: “ It is evi-
dent that a definition (of the grant in the Constitution) that 
would, at this day, limit public rivers in this country to tide-
water rivers', is utterly inadmissible. We have thousands of 
miles of public navigable waters, including lakes and rivers, 
in which there is no tide; and, certainly, there can be no 
reason for admiralty power over a public tide-water, which 
does not apply with equal force to any other public waters 
used for commercial purposes and foreign trade. The lakes, 
and the waters connecting them, he observes, are undoubtedly 
public waters, and we think are within the grant of admi-
ralty and maritime jurisdiction in the Constitution of the 
United States.”

It follows, as a necessary consequence of this interpreta-
tion of the grant in that instrument, the District Courts, 
upon whom the admiralty jurisdiction was exclusively con-
ferred by the Judiciary Act of 1789,-can take cognizance of

* 12 Howard, 443.
f Jackson v. The Magnolia, 20 lb. 296; and The Hine v. Trevor, 4 Wal-

lace, 555.
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all civil causes of admiralty jurisdiction upon the lakes, 
and waters connecting them, the same as upon the high 
seas, bays, and rivers navigable from the sea. These waters 
fall within the same category, and are subject to the same 
jurisdiction, and hence the circumstance that a portion of 
them lie within the limits of another sovereignty constitutes 
no objection to the exercise of this power. Before the limit 
of tide-water was removed by the judgment in the case of 
The Genesee Chief, this jurisdiction was constantly exercised 
in cases of marine torts upon the high seas, bays, and rivers 
in which the tide ebbed and flowed, occurring in any part 
of the world, and, in respect to which an American ship 
was concerned; and, since that judgment, occurring upon 
any bay or public river as far as navigable, irrespective of 
the tide.

Since the recent acts of Parliament, in England, removing 
the ancient restrictions by the common law courts upon the 
admiralty jurisdiction, it seems to be exercised as freely and 
broadly as in this country. The case of The Diana*  arose 
out of a collision on the great Holland Canal in 1862. An 
exception was taken to that jurisdiction founded upon the 
old objection, but was overruled by Dr. Lushington. So, 
in the case of The Courier,\ which was a collision on the Rio 
Grande, in foreign waters. And The Griefswald. the same.J

It is insisted, however, that, if the court will take jurisdic-
tion for a collision occurring on foreign waters, and within 
foreign territory; the local law of the place of collision should 
govern; and hence, the law of Canada in the present case; 
and Smith et al. v. Conary, in this court, is cited as an authority 
for the doctrine. The collision in that Case occurred in the 
port of Liverpool, while the Vessel of the defendant was 
coming out. The defendant set up in defence, that by the 
statute law of England he was compulsorily obliged to take 
on board of his ship a Liverpool pilot, which he did; that she 
was exclusively in his charge when the accident occurred; 
and that this law, as construed by the courts of England,

* 1 Lushington, 539. f lb. 541. J Swabia, 430.
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excused the owner and master of the vessel; and this was 
agreed to by the court, and applied to the case, the Chief 
Justice giving the opinion. All vessels entering into, or 
departing from, a domestic or foreign port, are bound to 
obey the laws and well-known usages of the port, and are 
subject to seizure and penalties for disobedience; and when 
submitting to them, they are entitled to all the protection 
which they afford. The same question was recently before 
Dr. Lushington in the case of a collision between the 
American ship Annapolis and a Prussian barque, at the 
same port, and the American ship was discharged on the 
ground as in the case above cited.*  These are exceptional 
cases, and furnished no rule to the court below for the trial 
of the collision in question. It was tried there, as it should 
have been tried, according to the practice and principles of 
the courts of admiralty in this country, wholly irrespective 
of any local law.

An objection is also taken, that the case was not brought 
within the requirements of the act of 1845, so as to give the 
District Court jurisdiction—that is, it was not shown that the 
vessels w’ere of the burden of twenty tons and upwards, or 
enrolled and licensed for the coasting trade, or employed, at 
the time, in the business of commerce and navigation be-
tween ports and places in different States.

These facts were substantially set forth in the libel, and 
the answers did not set up any specific exception on this 
ground, nor does it seem to have been taken by the respon-
dents at all in the progress of the trial below. The objection, 
we think, untenable.

This act of 1845, as is apparent from several of the cases 
before the district courts whose districts lie contiguous to 
the lakes, has occasioned a good deal of embarrassment in 
administering their admiralty jurisdiction since the decision 
in the case of The Genesee Chief. It is quite clear, under 
this decision, in the absence of that act, the district courts 
would possess general jurisdiction in admiralty over the 

* 1 Lushington, 295.
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lakes, and the waters connecting them; and, hence, there 
would be no more difficulty in the administration of the 
law than in cases upon the high seas, or bays, or rivers 
navigable from the sea.

At the time it was passed, tide-water was the limit of ad-
miralty jurisdiction, and the act was intended to remove this 
restriction upon the court, as it respected these lakes, and to 
extend the jurisdiction to them, thereby making these waters 
an exception as to the tide-water limit. The power conferred 
by the act, however, was not that of general admiralty juris-
diction, but was limited to cases of “contract and tort, arising 
in, upon, or concerning steamboats, and other vessels, of 
twenty tons burden and upwards, enrolled and licensed for 
the coasting trade, and at the time employed in the business 
of commerce and navigation between ports and places of dif-
ferent States.” The better opinion, we think, is, that the act 
does not embrace, but necessarily excludes, cases of prize. 
These are neither cases of contract or tort, and the vessels 
engaged in making the seizure, as prize of war, which are 
ships of the navy, or privateers, are not employed at the 
time, in the business of commerce and navigation. We 
think it also a matter of grave doubt if the act confers juris-
diction in cases of salvage, jettison, or general average. 
These are not matters of contract, according to the most 
eminent commentators on the subject,*  and they certainly 
are not cases of tort.

One question, and a very important one, is, whether, since 
the decision of The Genesee Chief, which opens the lakes and 
the waters connecting them to the general jurisdiction of the 
district courts in admiralty, they can entertain this jurisdic-
tion in cases outside of that conferred by this act? If the 
affirmative of this question should be sustained, although 
the system would be disjointed and incongruous, yet it 
would, in its result, remedy most of the difficulties and in-
conveniences now existing. But the opinions of the judges 
of this court, as expressed in several cases, though the ques-

* 1 Story’s Equity Jurisprudence, g 490; 3 Kent, p. 246.
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tion has never been directly before the court for decision, 
are, that the act should be regarded as restrictive of the 
general jurisdiction of these courts. This was the opinion 
expressed by the Chief Justice in the case of The Genesee 
Chief, and has been followed by other justices in this court, 
who have had occasion to express any opinion in the subject. 
The history and operation of this act of 1845, are peculiar.

It is “an act extending the jurisdiction of the district 
courts to certain cases upon the lakes and navigable waters 
connecting the same.” At the time it was enacted it had 
the effect expressed and intended, and so continued for 
some seven years, when the case of The Genesee Chief was 
decided. From that time, its effect ceased as an enabling 
act: and has been no longer regarded as such. It is no 
longer considered by this court as conferring any jurisdic-
tion in admiralty upon the district courts over the lakes, or 
the waters connecting them. That is regarded as having 
been conferred by the grant of general admiralty jurisdic-
tion by the ninth section of the act of 1789 to these courts. 
The original purpose of the act, therefore, has ceased, and 
is of no effect; and, in order to give it any, instead of con-
struing it as extending the jurisdiction in admiralty, it must 
be construed as limiting it—the very reverse of its object 
and intent, as expressed on its face.

In the case of The Hine v. Trevor ,*  it is said by the learned 
Justice, in delivering the opinion of the court, that the juris-
diction in admiralty on the Western rivers did not depend 
on the act of 1845, but was given by the original act of 1789; 
and he intimated further, that the jurisdiction on the lakes 
was also founded on this act, though governed in its exercise 
by the act of 1845. The case then before the court did not 
arise on the lakes, but on the Mississippi River; and the re-
marks made in respect to the jurisdiction upon the lakes, 
was in answer to an impression very general, as is said, 
among the profession in that section of the country, and 
even of the learned Judge whose judgment the court was

* 4 Wallace, 555.
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reviewing, that the jurisdiction upon the rivers depended 
on this act of 1845. That case, not at all involving the 
question of jurisdiction upon the lakes, but simply upon the 
interior rivers, did not receive that full deliberation in respect 
to this question, which, in the present case, is called for. We 
have now examined it with care, and given to it our best con-
sideration, and are satisfied, that since the decision of the case 
of The Genesee Chief, the court must regard the district courts 
as having conferred upon them a general jurisdiction in ad-
miralty upon the lakes and the waters connecting them, by 
the ninth section of the original act of 1789; and the ena-
bling act of 1845, therefore, has become inoperative and in-
effectual as a grant of jurisdiction; and, as it was an act, 
on the face of it, and as intended, in its purpose and effect, 
to extend the admiralty jurisdiction to these waters, we can-
not, without utterly disregarding this purpose and intent, 
give effect to it as a limitation or restriction upon it. We 
must, therefore, regard it as obsolete and of no effect, with 
the exception of the clause which gives to either party the 
right of trial by jury when requested, which is rather a 
mode of exercising jurisdiction than any substantial part of 
it. The saving clause in this act, as to the concurrent 
remedy at common law, is, in effect, the same as in the act 
of 1789, and is, therefore, of necessity, useless and of no 
effect.*

The ninth section of the Judiciary Act of 1789 confers ex-
clusive original cognizance of all civil causes of admiralty 
jurisdiction upon the district courts, “ including all seizures 
under laws of impost, navigation, or trade of the United States, 
where the seizures are made on waters which are navigable from 
the sea by vessels of ten or more tons burden, within their respec-
tive districts, as well as upon the high seas.”

When this clause first came under the consideration of the 
courts, there was a good deal of difficulty in determining 
whether the words, including all seizures, &c., were intended 
as being comprehended within the grant of general admiralty

* See The Belfast, 7 Wallace, 624, 644.
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jurisdiction, or as, simply, within the cognizance of the dis-
trict courts, as the words were ambiguous, and might be 
construed as either within the cognizance of the district 
courts or within the class of cases of general admiralty juris-
diction. The difference was material ; as if not within the 
general admiralty jurisdiction, the parties were entitled to a 
trial by jury; otherwise not. This question was first decided 
in the case of the United States v. La Vengeance*  the court 
holding that the cases were included within the general ad-
miralty jurisdiction. The point was contested in several 
subsequent cases, but the court adhered firmly to its first 
decision.f The act, notwithstanding these decisions, was 
still effectual and necessary to sustain the general jurisdiction, 
as the limit of tide-waters then prevailed in thé admiralty 
courts, and the jurisdiction given by the act extended to 
waters which were navigable from the sea, irrespective of 
the tide. The seizures, also, in many instances, would be 
made within the body of a county—infra corpus comitatus— 
within which the admiralty jurisdiction was not yet admit-
ted. ( Waring v. Clarke, 5 How., 441.)

But since the decision in the case of The Genesee Chief 
this clause, above recited, is no longer of any force. The 
general jurisdiction in admiralty exists without regard to it; 
and if any effect should be given, instead of extending, as 
was intended, it would restrict it; and, for the reason given 
in respect to the act of 1845, it has become useless and of no 
effect.

Decre e affi rmed  wit h  cost s and  in teres t .

* 3 Dallas, 297.
t The Sally, 2 Cranch, 406 ; The Betsey, 4 Id. 443 ; The Samuel, 1 

Wheaton, 9; lb. 20; The Sarah, 8 Id. 391.
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Mill s v . Smith .

1. Under the recording acts of Illinois, which enact that deeds shall take
effect as against creditors and subsequent purchasers from the time that 
they are filed of record, it is necessary, in order to defeat a subsequent 
purchaser for value, of an unrecorded title, that he have notice of the 
previous conveyance, or of some fact sufficient to put a prudent man upon 
inquiry.

2. A recital in the record of another deed, made seventeen years after a first
one unrecorded, between the original grantor, and that the heir-at- 
law, of the original grantee—the grantor having already sold to a second 
purchaser whose deed is recorded—‘ that a sale had been made to such 
original grantee, blit no deed given, or if given, lost,’ is not construc-
tive notice to a third person purchasing of such second grantee.

3. If either such second grantee, or purchaser from him, have been a pur-
chaser in good faith, without notice, then such purchaser is protected.

4. Courts of the United States are not bound to give instructions upon specific
requests by counsel for them. If the court charge the jury rightly upon 
the case generally, it has done all that it ought to do.

5. If a court below have given such proper instructions on the questions of
law in a case, and submitted the facts to the jury, there is no remedy in 
this court for a mistake of the jury.

Error  to the Circuit Court for the Northern District of 
Illinois: the case was this:

In 1818, the United States issued to one Parmely, a soldier 
of the war of 1812, and then residing in Connecticut, a 
patent for a tract of land in Illinois. In 1837, he sold the 
land to Edwin Lacy, and receiving payment in full for it, 
executed and delivered to Lacy, at the time, a regular deed. 
This deed, however, was never recorded, and at Lacy’s death, in 
1848, his family had no information respecting the deed, or 
the location of the land. Lacy left one son and only heir 
named Andrew.

On the 14th of August, 1854, a certain Benjamin Lombard, 
a dealer in military bounty lands, went to Parmely, in Con-
necticut, and having had some conversation with him as to 
whether any former deed had been made by him, obtained 
from him for the consideration of $19.56, a quit-claim deed 
to James Lombard. Benjamin Lombard took also from 
Parmely (indorsing it on the deed), an affidavit proving
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Parmely’s identity with the original patentee, and stating 
“ that the deed which he has this day given for his bounty 
land is the only deed ever given by him for the said claim 
whatsoever.” This deed was recorded August 28, 1854.

On the 14th of November, 1854, a brother of Lacy, the 
original purchaser, having heard of Lombard’s visit to Par- 
mely, and of his obtaining a quit-claim deed for the tract, 
which he had understood, years prior, had been sold to his 
deceased brother Edwin, applied to Parmely and obtained a 
deed conveying the land to Andrew Lacy, son and only heir 
of Edwin Lacy, deceased. This deed contained a recital and 
statement to the effect that the land had been sold to Edwin Lacy, 
in his lifetime, and about October Is/, 1850, and paid for; that 
no deed had been given, or, if there had been, that it was lost. 
This deed was recorded November 25, 1854.

Andrew Lacy died soon afterwards, and by his will his 
title to the land went to one Mills.

James Lombard sold his right in the tract, for which he 
had got the deed already mentioned from Parmely, to a cer-
tain Smith, on the 7th December, 1855; the deed not being 
recorded until October 12th, 1858.

Mills now brought ejectment against Smith, and on the 
trial the original deed from Parmely to Edwin Lacy (the 
fact of having made which, or any like which Parmely by 
affidavit on the back of his deed to Lombard had denied), 
accidentally turned up.

The question was whether, under the recording acts of 
Illinois, which enact that deeds shall take effect, as against 
creditors and subseq uent purchasers, from the time that they 
are filed of record, the title was to be regarded in Mills, or 
whether in Smith?

The only important witnesses were Parmely himself and 
Benjamin Lombard, who had procured the deed for James 
Lombard. Both testified in regard to the facts of the case 
as already given; Parmely testifying that before he made 
the deed to James Lombard, Benjamin Lombard, a stranger 
to him, had hunted him out, and represented to him that 
there was no deed to Edwin Lacy on record; a representa-
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tion which led him, Parmely, to believe that he might never 
have made a deed to Edwin Lacy, but only have handed 
over to him the patent issued by the government; that this 
Lombard stated to him that the town where the land lay 
wanted to get soldiers’ rights, and would give $17 a deed, 
but no more; that the land had been sold for taxes, and 
that the right of redemption had expired, but that the town 
would give something. “ I told Mr. Lombard,” the witness 
continued, “ that I had disposed of the land to Edwin Lacy, 
who was then dead, and that I did not know that I could 
give anybody else a deed. Mr. Lombard said that he did 
not know whether I could or not. If I would only give 
him a deed he would give me the money.” The deed was 
then executed ; Lombard, according to Parmely’s testimony, 
himself drawing the affidavit, indorsed on it, and reading it 
to Parmely, who did not examine it to see if it was read cor-
rectly or not.

Benjamin Lombard’s testimony went toprove that Parmely 
had assured him repeatedly that he had never before made 
a deed to the land to any one; that although he had been 
negotiating a trade for it with Edwin Lacy, the trade had 
fallen through from Lacy’s not doing as he agreed to do; 
that Andrew Lacy, the son and heir, had been to him to get 
a deed, which he, Parmely, refused to give him, for the 
same reason that he had not conveyed the land to Edwin 
Lacy, namely, that no consideration had been paid.

The court below (Davis, J.) charged the jury in substance 
as follows: refusing to give instructions in pursuance of 
specific requests; considering that these did but request in 
a specific form, instructions which in substance had been 
already given in a general one.

Gentleme n  of  th e  Jury  : It is not controverted, on the part 
of the defendant, that the title as shown in the plaintiff would 
be a good, legal, subsisting title, independent of the recording 
laws.

Now as respects the defendant’s title. The deed of 1837, 
from Parmely to Lacy, not being recorded at the time the deed 
was made by Parmely to Lombard, the first question to be de-
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termined is, was Lombard a bona fide purchaser within the mean-
ing of the recording laws ? Those laws provide that every deed 
shall take effect from the time it is filed for record, as against 
creditors and subsequent purchasers without notice. This deed, 
not having been recorded, from Parmely to Edwin Lacy, in 
August, 1854, the first question for you to determine is, was 
Lombard a purchaser without notice of the previous convey-
ance made to Edwin Lacy, and had he paid value for the land? 
The evidence upon that point consists of the testimony of 
Parmely and Benjamin Lombard. Of course, Benjamin Lom-
bard being the agent of James Lombard in his purchase, notice 
to Benjamin is notice to James.

It is necessary that James Lombard, or Benjamin Lombard, 
should have had notice of the previous conveyance to Edwin 
Lacy, or of some fact sufficient to put a prudent man upon 
inquiry. In other words, there must have been good faith on 
his part when he made the purchase.

And the question for you to determine upon all the testi-
mony is, whether there was any knowledge brought home to 
Benjamin Lombard that there bad been a transfer, legal or 
equitable, made of this land to Edwin Lacy? If that fact was 
brought home to him, or if any fact that would warrant a pru-
dent man in coming to the conclusion that there was a valid 
transfer, then he could not be said to be a purchaser in good 
faith; and of course the registry laws did not protect him in 
the purchase. If he was a purchaser in good faith, then it 
makes no difference whether Smith was or was not, because his 
purchase protects Smith—behaving purchased from him; but 
if he was not a purchaser in good faith, the next question is, 
did Smith purchase in good faith? The same rule is applicable 
substantially to him as to Benjamin Lombard, the agent of James 
Lombard. It is necessary that he should have purchased the 
land and paid the money for it without knowledge of this pre-
vious deed. If he knew of the existence of this previous deed 
to Edwin Lacy, or had knowledge of any fact which would sat-
isfy a prudent man, so as to put him upon inquiry that there 
was a valid sale made to Edwin Lacy before he paid the pur-
chase-money, then he could not be considered a purchaser in 
good faith.

But it is contended, on the part of the plaintiffs, that inas-
much as there was a deed from Parmely to Andrew Lacy on
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record on the 25th of November, 1854, and as that recited that he 
had made a conveyance or transfer of the land to Edward Lacy 
many years before, that was constructive notice to the defend-
ant of the conveyance. I am hardly prepared to admit that 
as a rule of law. If he had read this deed or the record of it, 
or saw it; if, in other words, he had actual notice, then, as a 
matter of course, he would be bound by it, so far as such recital 
could bind him; but I hardly think that the fact it was simply 
on record would be constructive notice to him, so as to prevent 
him from being a bona fide purchaser.

Parmely, when the recital was made, had no title to the 
land, according to the record, because the deed to James Lom-
bard was recorded the 28th of August, 1854, before this deed 
was made to Andrew Lacy, and it would be a hard rule, it 
seems to me, to bold that the recital in a deed attempting to 
convey land which the man had no right to convey, would 
operate as constructive notice to a third party. Therefore, the 
court instructs you that it was necessary that Smith should 
have had actual notice of this previous deed, or of some fact 
which would satisfy a prudent man that there had been a trans-
fer of the land, before he paid the purchase-money. If he had, 
then he would not be a purchaser protected by the registry 
laws; if he had not this notice, then he would be protected, 
whether Lombard was a bond fide purchaser or not, because the 
rule you will understand to be this, as counsel on both sides 
admit, that the defendant can protect himself by showing that 
Lombard is a bond fide purchaser without notice, or that he 
himself is a bond fide purchaser without notice.

Gentlemen, you will see that the question turns entirely on 
the view you take, from the evidence, upon the fact whether 
these two persons are purchasers in good faith, without notice; 
that is, Benjamin Lombard and the defendant. If either of 
them is a purchaser in good faith, then the defendant is pro-
tected. You must find that they both had knowledge, before 
you can find a verdict for the plaintiff. If they both had knowl-
edge of this pre-existing title, then, as a matter of course, the 
plaintiff’s title stands good, otherwise not.

Verdic t  an d  judg ment  accordi ngly .

Mr, E, S. Smith, for the plaintiff in error, contended that the
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testimony of Lombard was incredible, and was in fact denied 
by Parmely; that Lombard was not a purchaser for value, 
but a prowling hunter of old soldiers’ rights; that the court 
ought to have charged specifically that a deed obtained upon 
such false representation was absolutely void, and that notice 
of a sale was sufficient, independently of notice of a deed; 
that the charge as to the effect of the recital did not come 
up to the testimony, for that it was plain that Lombard had 
been looking through the records, and had seen the recital 
on them of a former deed.

Jfr. H. M. Wead, contra, argued that no one could read 
the evidence and fail to arrive at the conclusion that neither 
had notice of the prior conveyance to Andrew Lacy, because 
the existence of that conveyance was not known until after 
the commencement of this suit; that if either Lombard or 
Smith were innocent purchasers, then Smith was to be pro-
tected; that it was well settled, both in England and in this 
country, that if a person purchased for a valuable consider-
ation with notice, he might shelter himself under the first 
purchaser.*

Mr. Justice GRIER delivered the opinion of the court.
The counsel, in their arguments in this case, seem to 

have forgotten that this court have no right to order a new 
trial because they may believe that the jury may have erred 
in their verdict on the facts. If the court below have given 
proper instructions on the questions of law, and submitted 
the facts to the jury, there is no further remedy in this court 
for any supposed mistake of the jury.

On examining the charge of the court below, we find a 
clear exposition of the legal questions arising in the case.

The jury were properly instructed that the deed of Par-
mely, the patentee, to Edwin Lacy, in 1837, would confer a 
good legal title on the plaintiff*independently  of the recording 
laws. But as this deed was not recorded, the question to be

* Leading Cases in Equity, by Hare and Wallace, pages 50 and 99, and 
cases there cited.
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determined was, whether the defendant, who claimed title 
under the same patentee, through a deed dated 14th of Au-
gust, 1855, and recorded, was a bond, fide purchaser without 
notice, and had paid value for the land. It was contended 
that a recital in a deed from Parmely to one Andrew Lacy, 
after the deed to James Lombard was recorded, and under 
which the defendant claims, would operate as constructive 
notice to a third party. But the court instructed the jury 
that it was necessary that the purchaser should have actual 
notice of the previous deed, or of some fact which would sat-
isfy a prudent man that there had been a transfer of the land. 
In conclusion, after various propositions for specific instruc-
tions, amounting substantially to the instructions already 
given, the court, summed up by telling the jury, that they 
would see that the question turned entirely on the view 
which they might take from the evidence, upon the fact 
whether Benjamin Lombard, Jr., and the defendant were 
purchasers in good faith, without notice. “ If either of them 
is a purchaser in good faith,” said the court, “then the de-
fendant is protected. You must find that they both had 
knowledge before you can find a verdict for the plaintiff. 
If they both had knowledge of this pre-existing title, then, 
as a matter of course, the plaintiff’s title stands good, other-
wise not.”

We see no error in these instructions.
After having thus correctly submitted the case to the con-

sideration of the jury, the court were not bound to answer 
a cateehism of questions which could only confuse their 
minds and lead to erroneous conclusions.

Jud gmen t  af fir med .

Sta nsb ury  v . Unit ed  Sta te s .

1. The act of August 23d, 1842, declaring that no officer of the government 
drawing a fixed salary, shall receive additional compensation for any 
service, unless it is authorized by law, and a specific appropriation made 
to pay it, is not repealed by the twelfth section of the Act of August 26, 
the same year.

VOL. VIII. 3
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2. An agreement by the Secretary of the Interior to pay a clerk in his depart-
ment for services rendered to the government by labors abroad—the 
clerk still holding his place and drawing his pay as clerk in the In-
terior—was, accordingly, held void.

Appea l  from the Court of Claims, the case beinff thus:
A statute of the United States, passed August 23, 1842,*  

enacts as follows:
“No officer, in any branch of the public service, or any other 

person, whose salary, pay, or emoluments, is, or are fixed by law 
or regulations, shall receive any additional pay, extra allowance, 
or compensation, in any form whatever, for the disbursement of 
public money, or any other service or duty whatever, unless the 
same shall be authorized by law, and in the appropriation therefor 
explicitly set forth, that it is for such additional pay, extra allow-
ance, or compensation.”

A subsequent statute,! one of the 26th August, in the 
same year, enacts by its twelfth section, as follows:

“ That no allowance or compensation shall be made to any 
clerk or other officer, by reason of the discharge of duties which 
belong to any other clerk in the same or any other department; 
and no allowance or compensation shall be made for any extra 
services whatever, which any clerk or other officer may be re-
quired to perform.”

With these twro enactments in force, Stansbury, being at 
the time a clerk in the Department of the Interior, was appointed 
in 1851, by the Secretary of the Interior, at that time Mr. 
Stuart, an agent to proceed to Europe and prepare for the 
department an account of the London Industrial Exhibition. 
In this employment, he was engaged in London, and subse-
quently at Washington, in the preparation of his report, for 
a term of seventeen months; but during all the time of this 
service, held his place and drew his pay as a clerk in the In-
terior Department. The secretary promised, in writing, to 
pay his expenses and allow him a reasonable compensation 
for his services. The actual expenses of the agency were

* g 2; 5 Stat, at Large, 510. f lb. 525.
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paid, but on his return, the Secretary of the Interior, now 
Mr. McLelland, declined to pay him anything more. He 
accordingly brought suit to recover from the United States 
the value of his services. The Court of Claims decided that 
the claim was within and barred by the act of August 23d, 
1842, and was not removed therefrom by the act of the fol-
lowing 26th, and ordered judgment to be entered for the 
United States.

Mr. Caverly, for the appellant:
If the act of 23d August had, at its passage, any reference 

to clerks in the departments, it has been repealed so far as it 
related to them by the subsequent enactments of the 26th 
August. It is repealed, because these latter enactments pre-
scribe a rule involving the same subject-matter; and make, 
in fact, an independent rule for clerks or other officers in the 
departments; refusing pay to them for doing the duties of 
other clerks or officers, and refusing pay to them for extra 
services of any kind. While the latter act declares that a 
clerk shall have no pay for services done in the place of 
another, and no extra allowance whatever, it also, in its 
legitimate effect, declares that a clerk may have pay on a 
special contract in a distinct service, foreign to clerkships 
and extra allowances. These statutes were never intended 
to prevent the holding of two distinct offices at the same time 
the one entirely foreign to the other.*  The statute of August 
23d, 1842, is in derogation of private rights, and is, especially 
as against an equitable, meritorious claim, to be construed 
strictly, f

Mr. Stansbury having been commissioned to perform a 
distinct agency in a foreign country, such agency is to be re-
garded as inconsistent with a clerkship here. His clerkship 
for the time was in fact suspended during his nine months 
absence. If his family, during that period, have received 
his pay as clerk, there may have been a mistake in law of 
the department. But that does not preclude Mr. Stansbury 

* Converse v. United States, 21 Howard, 470.
f Smith v. Spooner, 3 Pickering, 230.
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from asking remuneration for the services which he did 
perform.

It is a fair presumption of law, that the Secretary of the 
Interior, in creating an agency to perform the service in 
question acted legally. It would not become the government 
to appoint Mr. Stuart to be Secretary of the Interior, and 
hold him forth to the world as worthy of public trust, and 
then to turn around and repudiate his contracts, and deprive 
innocent individuals of reasonable pay for services performed 
for the government, in violation of a contract officially made 
by him.

If, however, that government officer mistook his powers 
in sending Mr. Stansbury abroad, it was a mistake of the 
government. Her officer may have been ignorant of the law, 
but the government cannot now, by any principle of law, go 
behind her own act to avoid payment of the just obligation 
which her act induced.

Mr. Talbot, for the Attorney-General, contra:

Mr. Justice DAVIS delivered the opinion of the court.
The appellant insists that the written promise of the Sec-

retary to pay him the value of his services, is a binding 
obligation on the government. But this is not so, for no 
authority of law existed for the promise. The secretary 
could not pay the claim, because there was no appropriation 
to pay it, and he was not authorized by Congress to create 
an agency to perform the service in question. He un-
doubtedly acted in good faith with Stansbury, and supposed 
that Congress would approve the mode he adopted for ob-
taining useful information, and ratify his proceedings; and 
his promise, under the circumstances, must be considered as 
a dependent one, to take effect, if Congress appropriated 
money to enable him to comply with it. Congress having 
failed to make the appropriation, the secretary was justified 
in refusing to pay the claim.

But he was justified in his refusal on another ground. The 
payment of the claim was forbidden by positive law.

The second section of the act of August 23d, 1842, declares 
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that no officer of the government, drawing a fixed salary, 
shall receive additional compensation for any service, unless 
it is authorized by law and a specific appropriation made to 
pay it. When Stansbury was appointed in 1851, this law was 
in force, and afforded notice to all employees of the govern-
ment, of the policy of Congress on the subject to which it 
relates. The law was passed to remedy an evil which had 
existed, of detailing officers with fixed pay to perform duties 
outside of their regular employment, and paying them for 
it, when the government was entitled, without this double 
pay, to all their services. The law prohibited, and was in-
tended to do so, the allowance of such claims as these, made 
by public officers, for extra compensation, on the ground of 
extra services.

But the appellant insists, if the above act embraced clerks 
in the departments, its operation has been withdrawn from 
them by the twelfth section of the act of 26th of August, 1842. 
It is difficult to see how this conclusion is reached, because 
this section refuses to pay clerks or other officers in the de-
partments for doing the duties of other clerks or officers, and 
refuses, further, to pay them for extra services of any kind.

There is no inconsistency between the provisions of the 
two acts, which were passed within a few days of each other, 
and were parts of a system, intended for the guidance of 
those in the employ of the government. These provisions 
furnished notice to all in authority, that in no event could 
clerks in the departments be paid for doing the work of their 
fellow-clerks, nor could they be paid for any other service, 
unless it was authorized by law, and followed by an appro-
priation to pay for it.

Stansbury’s appointment wras not authorized by law, nor 
was there any appropriation to pay for the services which he 
expected to render the department.

It follows, therefore, that the transaction between Secre-
tary Stuart and himself was in violation of the statute, and 
cannot be the foundation of an action.

Jud gmen t  af fir med .
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Ree si de  v . United  Stat es .

Under the act of 28th February, 1861, which authorizes the Postmaster- 
General to discontinue, under certain circumstances specified, the postal 
service on any route, a “ suspension” during the late rebellion at the 
Postmaster-General’s discretion, of a route in certain rebellious States, 
with a notice to the contractor that he would be held responsible for a 
renewal when the Postmaster-General should deem it safe to renew the 
service there, was held to be a discontinuance; and the mail carrier’s 
contract with the government calling for a month’s pay if the post-
master discontinued the service, it was adjudged that he was entitled to 
a month’s pay accordingly.

Appe al  from the Court of Claims, the case being thus:
In 1859, and subsequently, Reeside made certain contracts 

with the Postmaster-General to carry the mail until 30th 
June, 1862, over certain parts-of Arkansas, Mississippi, and 
Louisiana. Each contract contained a provision that the 
Postmaster-General might discontinue or curtail the service, 
in whole or in part, whenever the public interests required 
it, he allowing one month’s pay on the amount of the service dis-
pensed with. Early in 1861, as is known, the late rebellion 
in the Southern States broke out; the States above particu-
larly mentioned, joining in it. In view of the condition of 
things, Congress enacted,*  on the 28th February, 1861:

“That whenever, in the opinion of the Postmaster-General, 
the postal service cannot be - safely continued, or the post-office 
revenues collected, or the postal laws maintained on any post 
route, by reason of any cause whatever, the Postmaster-General 
is hereby authorized to discontinue the postal service on such 
route, or any part thereof, and any post-offices thereon, till the 
same can be safely restored,” and shall report his action to Con-
gress.

And it was part of the case, as found by the court below, 
that on the 15th April following, “ a state of actual war ”

* 12 Stat, at Large, 177.
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existed between the United States and the States in which 
the contracts were to be executed.

On the 27th of May, 1861, the Postmaster-General issued 
an order suspending the service on all the routes till further 
order, from and after May 31st. Reeside requested the 
Postmaster-General, instead of suspending the service, to 
annul the contracts. But this the Postmaster-General re-
fused to do, and Reeside w7as informed that he would be 
held responsible under the contracts and be ordered to re-
new the service whenever, in the opinion of the Postmaster- 
General, it would be safe to do so.

No special notice of the discontinuance was ever served 
on him.

On the 13th July, 1861, Congress authorized the President, 
under certain circumstances which it set forth, to issue a 
proclamation declaring any one of several Southern States, 
which it named (and which included the three through which 
Reeside’s contract called on him to carry the mail), or any 
part of it, to be in insurrection against the United States, 
and enacted that thereupon all intercourse should cease be-
tween the same and the citizens thereof and the citizens of 
the rest of the United States. On the 16th of August fol-
lowing, the President did issue such a proclamation, and 
declared these three States, along with some others, to be 
in insurrection, and prohibited the intercourse.

Reeside resided in Washington, and the case showed thatO f
it would have taken him twenty days to have gone to Ar-
kansas, and to have disposed of his property on his several 
routes. No part of his stage property was removed from 
them.

Reeside, who had been paid up but to the 1st of June, 
1861, and whom the Postmaster-General considered entitled 
to nothing more, now filed a petition in the court below, 
setting forth that taking into consideration the distance 
from the seat of government (where, as already said, he re-
sided) to the place of service, he was entitled to receive a 
reasonable notice before suspending the mail service on the
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several routes where he was the contractor, and that he was 
entitled, at all events, to his mail pay for one month.

The court below dismissed the claim; and hence this 
appeal.

Messrs. Fuller and Carlisle, for the appellant:
The contracts had a term of. thirteen months to run, when 

their further execution was suspended by order of the Post-
master-General. And the question is, whether the claimant 
is entitled to compensation, and if so, the measure of it?

Under the act of February 28th, 1861, the Postmaster- 
General might have discontinued the service, or under the 
contract, he might have annulled the service, and put an 
end to the contract. But he did neither. . He simply sus-
pended the service for the time being, leaving the contract 
unimpaired and in full force. For he notified to the claim-
ant that he would be held responsible, and be ordered to 
renew the same whenever, in the opinion of the Postmaster- 
General, it should be safe to do so.

Hence, we submit that Reeside is not bound to accept 
one month’s extra pay, which his petition asks for, as the 
measure of his arrearages, but is entitled to ask his full 
contract price for the thirteen months.*

The Postmaster-General must have regarded the disturbed 
condition of the country, at the date of his order, as tempo-
rary ; and thought that within the thirteen months the con-
dition of public affairs would be such that the postal service 
would be resumed on the routes, else he would not have 
declined, upon the request of Reeside, to terminate the con-
tract.

But if not entitled to pay for the thirteen months, Reeside 
may certainly claim pay till the 16th August, 1861; for the 
execution of the contract did not become impossible until 
the sovereign power declared all intercourse between the 
loyal and disloyal States illegal, which was this said 16th of 
August.

* Clark v. Marsiglia, 1 Denio, 817.
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If, however, the contract continued neither for the whole 
term, nor until the sovereign power prohibited intercourse, 
then it must be because it was discontinued under the clause 
of the contract giving powrer to discontinue. This is the 
worst view for the appellant; but even under it, the right 
of one month’s pay is clear.

Mr. Hoar, Attorney-General, and Mr. Talbot, contra:
The case shows, that from the 15th day of April, 1861, 

six weeks before the date of the order complained of, “ a 
state of actual war” existed between the United States and 
the States in which those contracts w’ere to be executed.

The execution of the contract had become impossible by 
acts of the public enemies, owing to the ouster of the United 
States from its actual sovereignty over the territory through 
which the claimant’s mail routes ran; and it had become so 
on the 16th of April, 1861, while the appellant was paid to 
the 1st of June of that year.

The order of suspension was a mere recognition on the 
part of the Post-Office Department of this state of war.

The suspension, caused by the war, cannot be held to be 
a suspension by the Postmaster-General, such as would give 
rise to a claim for one month’s pay. Whether or not this 
suspension may of itself have operated as a final release of 
the contractor from his obligation to complete his contract, 
was not the duty of the Postmaster-General finally to de-
termine. It was proper for that officer to decline to decide 
that question against his principal, the United States, as he 
did, by refusing formally to release the contractor from the 
obligations of his contracts.

Reply:
The finding by the court below of “a state of actual war” 

on the 15th of April, is less a fact than an inference of law 
from the general history of the times. This court can take 
notice of this history and draw conclusions, as well as the 
court below.
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Mr. Justice NELSON delivered the opinion of the court.
Upon the facts of this case it is difficult to see how the 

government can avoid the payment of the month’s pay upon 
any principle of justice or equity. The Postmaster-General, 
representing in this department the government, refused to 
put an end to the contracts; but insisted upon- a suspension 
only at his pleasure, and at the same time gave notice that 
the contractor would be held responsible for a renewal when 
he (the Postmaster-General) should deem it safe to renew 
them. Of course, the stage property must be kept on hand 
at the expense of the contractor, ready to render the service 
when ordered; and, according to the views of the govern-
ment, without either remuneration.or any allowance for the 
same, not even the one month’s extra pay on the amount 
of service dispensed wTith, which, in express terms, is pro-
vided in the contract.

The only answer given to all this is, that a civil war existed 
between the United States and the States within which these 
mail routes lay, and that all intercourse with them was illegal 
upon the principles of international law. Assuming this to 
be so, the government would have been justified in putting 
an end to the contracts; and, in the absence of any interfer-
ence on the part of the government, the contractor might 
also have terminated them. But the government did inter- 
fere, and forbid the annulment or termination of the service, 
and insisted, notwithstanding a state of civil war, that the 
contract should continue, and the service be renewed at the 
pleasure of the Postmaster-General. The truth is (and this 
affords an explanation of the otherwise extraordinary deal-
ings with this contractor) that, although a state of war ex-
isted between the United States and several of the Southern 
States, or portions of them, the territorial limits within which 
it existed was not well defined. Even as late as July 13th, 
1861, an act of Congress was passed authorizing the Presi-
dent, under the particular circumstances stated therein, to 
issue a proclamation declaring any one of these States, or 
any part of it, to be in a state of insurrection against the 
United States, and thereupon all intercourse should cease
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between the same and the citizens thereof, and the citizens 
of the rest of the United States.*  This proclamation was 
not issued till the 16th of August following, when certain 
States, including Arkansas, Mississippi, and Louisiana, were 
first declared to be in a state of insurrection within the act, 
and all intercourse with the loyal States was prohibited.f

This intercourse was but partially interrupted at the time 
these contracts wrere suspended; and although a disloyal feel-
ing prevailed, and was apparently increasing, yet the policy 
of the government was to conciliate the people, and separate 
them, if possible, from the leaders; and one of the means 
used for this purpose was to continue these mail and postal 
accommodations so long as any hope existed of preventing the 
rebellion or continuing peaceful relations. The suspension 
of these contracts, instead of putting an end to them at once, 
and the demand upon the contractor to keep his stage prop-
erty on hand ready to render service, doubtless grew out of 
this policy.

The act of 28th February, 1861, provided that whenever, 
in the opinion of the Postmaster-General, the postal service 
cannot be safely continued, &c., for any reason, he was au-
thorized to discontinue the service till the same could be 
safely renewed. It was, doubtless, under this act that he 
suspended the service in the present case. But this act had 
no effect to control the legal import of the contracts, nor did 
it confer any greater power than he possessed under them. 
According to their terms, he had the power to discontinue 
or curtail the service on any route for any cause, allowing 
one month’s pay.

It may, we think, be well doubted if the Postmaster-Gen-
eral had the power under this act to discontinue the service, 
and still hold the contractor to renew it. It simply confers 
power “ to discontinue,” for any cause, “ the postal service 
on said route, or any part thereof, and any post-offices there-
on, till the same can be safely restored, and shall report his 
action to Congress.” Nothing is said as to the duty or rights

* 12 Stat, at Large, 257. f lb. 1262, appendix.
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of contractors; and, in the absence of any provision on the 
subject, it would seem to be unreasonable to hold him re-
sponsible to renew the service at any future indefinite period. 
But it is unnecessary to decide this point.

Decre e rev ers ed , and cause remanded, with directions 
to allow one month’s pay under the contracts.

Furma n  v , Nich ol .

1. A cause can be removed from a State court into this court under the twenty-
fifth section of the Judiciary Act of 1789, whenever some one of the ques-
tions embraced in it was relied on by the party who brings the cause here, 
and when the right, which he asserted that it gave him, was denied to him 
by the State court, provided the record show, either by express averment, 
or by clear and necessary intendment, that the constitutional provision 
did arise, and that the court below could not have reached the conclu-
sion and judgment it did reach, without applying it to the case in hand.

2. It need not appear that the State court erred in its judgment. It is suffi-
cient to confer jurisdiction that the question was in the case, was decided 
adversely to the plaintiff in error, and that the court was induced by it 
to make the judgment which it did.

3. The provision in section 12 of the charter of 1838 of the Bank of Tennes-
see, “ that the bills or notes of said corporation, originally made payable, 
or which shall have become payable on demand, in gold or silver coin, 
shall be receivable at the treasury of the State, and by all tax collectors 
and other public officers, in all payments for taxes or other moneys due 
to the State,” made a contract on the part of the State with all persons, 
that the State would receive for all payments for taxes or other moneys 
due to it, all bills of the bank lawfully issued, while the section remained 
in force. The guaranty was not a personal one, but attached to the note 
if so issued ; as much as if written on the back of it. It went with the 
note everywhere, as long as it lasted, and although after the note was 
issued, Section 12 were repealed.

4. Section 603 of the Tennessee code of 1858, which enacted that besides
Federal money, controllers’ warrants, and wild-cat certificates, the col-
lector should receive “such bank notes as are current and passing at 
par,” did not amount to a repeal of the above quoted 12th section ; the 
words of the code having no words of negation, the two enactments 
being capable of standing together, and implied repeals not being to be 
favored.

5. This decision does not apply to issues of the bank while under the control
of the insurgents.
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Error  to the Supreme Court of Tennessee, the case being 
this:

In 1838 the legislature of Tennessee chartered a bank, 
enacting as follows :

« A bank shall be, and is hereby established in the name and 
for the benefit of the State, to be known under the name and style 
of ‘The Bank of Tennessee/ and the faith and credit of the 
State are hereby pledged for the support of said bank.”

The capital of the bank, which was five million dollars, 
consisted chiefly of the school fund of the State and of sur-
plus revenue of the Federal government. The deficiency 
was to be made up by funds raised on the faith of the State. 
The dividends which the bank should make were to be ap-
plied to common schools and academies, and the bank itself 
was to be managed in aid of internal improvements. Any 
losses arising to the trust funds used to make the capital 
were to be made good by the State. The governor was to 
nominate to the General Assembly, for confirmation or rejec-
tion, twelve directors, to serve for two years, as officers to 
manage its affairs.

The twelfth section of the charter contained this important 
provision :

“That the bills or notes of said corporation originally made 
payable, or which shall have become payable on demand in gold 
or silver coin, shall be receivable at the treasury of this State, 
and by all tax collectors and other public officers, in all payments 
for taxes, and other moneys due to the State.”

The bank went into operation with branches in different 
parts of the State, and was employed largely in various ways 
as the fiscal agent of the government.

In May, 1858, the legislature of the State passed an act 
to revise the statutes of the State, and so established its 
“ code.” In this code were certain enactments, thus:

Section 603. The collector shall receive, in discharge of pub-
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lie taxes and other dues to the State, besides the constitutional 
and lawful currency of the United States,

“1st. Such bank notes as are current at par in this State.
“ 2d. Warrants issued by the comptroller.
“3d. Certificates from the county court for killing a wild-cat.”
“ Sect. 41. All public and general acts passed prior to the present 

session of the General Assembly, and all public and special acts, 
the subject whereof are revised in this code, are hereby repealed.”

u Sect. 42. Local, special, and private acts, and acts of incorpo-
ration heretofore passed, are not repealed, unless it be herein so 
expressed.”

From the character of its organization, the newly incor-
porated bank was capable of being placed much under the 
control of the governor and legislature of the State ; and at 
the outbreak of the late rebellion in Tennessee, May 6th, 
1861, it passed into the control of the rebel agents, who then 
managed to possess themselves of the State government. 
They issued its notes to an indefinite amount, advanced im-
mense sums to the rebel State authorities; and when the 
Federal army were approaching with superior power, left 
the bank, carrying with them its coin, and all its assets, ex-
cept real estate and some uncollected debts. The bank was 
thus ruined, and its bills became largely depreciated.

In February, 1865, the rebel powers being now driven 
away, the people of the State reorganized the State govern-
ment, and declared, in their amended constitution, that “ all 
notes of the Bank of Tennessee, or any of its branches, 
issued on or after the 6th day of May, 1861,” were null and 
void; and an act of the legislature in the following June, 
repealed by express terms, the already quoted twelfth section 
of the chartering statute of 1838, which made the notes of 
the bank receivable in payment of taxes. Finally came an 
act of February 16, 1866, by wThich the directors were di-
rected.to take in payment of debts due to it its notes, “which 
were issued prior to the 6th day of May, 1861, and studiously 
to refuse and exclude all issues or reissues after that date; 
also all issues signed by G. C. Torbett; also, all reissues made 
after the 6th day of May, 1861, as utterly void.”
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In this state of things, with these statutes, relative to the 
subject of the sort of money in which taxes, &c., might or 
might not be paid upon the statute-book—and with other 
statutes of the State in force, which made the privilege of 
merchandising taxable, and enacted that any one who wished 
to engage in that calling must obtain a license from the clerk 
of the county court where he proposed to carry on the busi-
ness, and give bond that he would pay a certain percentage 
on the invoice cost of all goods brought into his mercantile 
establishment for sale during the year—one Francis Furman, 
of Nashville, who had obtained, in August, 1865, from the 
county clerk, a license as a wholesale merchant for the en-
suing year, and now purposed forming a partnership before 
the expiration of his license (a purpose which made it ne-
cessary for him to discharge his obligation to the State for 
the business of the store up to that time), appeared, on the 
3d of August, 1866, before the clerk of his county, with 
Green, his proposed partner, and tendered to the clerk the 
amount due the State for taxes, in the notes and issues of the 
Bank of Tennessee, issued prior to the 6th of May, 1861, and 
tendered also the bond as required by law, and demanded 
that a license be issued to them as wholesale merchants. 
But the clerk declined to comply with this request, because 
these notes were depreciated, and informed the parties that 
he would not issue the license, unless the taxes were paid in 
par funds.

Thereupon Furman & Green applied to one of the circuit 
courts of the State for a mandamus to compel the clerk to 
receive their bank notes.

Their petition, after setting forth the charter of the bank, 
and particularly the provisions of the twelfth section, the 
ownership of the notes, and that they were issued in con-
formity with the section just named; and issued “prior to the 
6th day of May, 1861,” alleged the tender to the defendant, 
his official character, and his refusal to receive them, “ be-
cause the same were not at par,” and issue the license; add-
ing that the “ said charter was a contract made with the 
people of the State, and every person into whose possession the
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said notes and issues of the said bank might come, that the same 
should be received by all collectors of taxes, and in payment 
of all dues to the State of Tennessee, and it is not in the 
power of the legislature of the said State of Tennessee, to 
impair or annul the validity or binding force of said con-
tract.” The petition referred to the act of February, 1866, 
by wThich the directors were directed to take in payment of 
debts due to it notes issued prior to May 6th, 1861, and to ex-
clude reissues made after that day, and it made the act part 
of it, so far as the act might be in conflict with their rights. 
But the petition did not state at what time the notes had come into 
the hands of the petitioners.

The county clerk demurred :
1. Because the petition did not show a contract between 

the State of Tennessee and petitioners, or either of them, that 
the notes in question should be received in payment of State 
taxes; and,

2. Because it failed to show ownership of the notes before 
the passage of the Tennessee code, 1858, with its section 
603; or before the repealing act of 1865.

The local Circuit Court thought the demurrer bad and 
awarded the mandamus, but the Supreme Court of the State 
on appeal considered it good, and reversed that decree ; the 
judgment having been in these words, and without any as-
signment of reasons.

“ The court being of opinion that there is error in the judg-
ment of the court below, in overruling the demurrer in this 
cause, doth order and adjudge that the said judgment be reversed, 
and the demurrer sustained, and the petition dismissed.”

The case was now brought here on appeal, under the 25th 
section of the Judiciary Act, which gives this court jurisdic-
tion to review decrees in the highest court of the State, 
“ where is drawn in question the validity of the statute of, or 
an authority exercised under any State, on the ground of its 
being repugnant to the constitution, treaties, or laws of the 
United States, and the decision is in favor of such their 
validity.”
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Two questions were here argued :
1. Whether under the 25th section just quoted, jurisdic-

tion existed in this court ?
2. Whether the act of incorporation amounted to a con-

tract with these petitioners; their petition not showing that 
they had themselves received the notes prior to either the 
statute of 1858, making the code having section 603; or the 
act of 1866, repealing the 12th section of the original charter.

Messrs. B. R. Curtis, R. L. Caruthers, and G. Hoadley, for 
the appellants:

1. JLs to jurisdiction. That it exists, is plain, since the de-
cision in The Bridge Proprietors y. Hoboken Company,  a case 
decided so late as 1863. There the court says:

*

“ The true and rational rule is, that the court must be able to 
see clearly, from the whole record, that a certain provision of 
the constitution was relied on by the party who brings the writ 
of error, and that the right thus claimed by him w’as denied.”

Now here, if any one will observe the character of the 
petition and of the demurrer, it will be as obvious without 
argument as with it, that the question raised and decided 
was, by necessary intendment, none other than the constitu-
tionality of the act of repeal, as against the plaintiffs, in viola-
tion of the contract with the State to receive the notes for 
taxes, and the decision in favor of its validity.

2 On merits. The 12th section of the act of incorporation 
of the Bank of Tennessee was, until repealed, a contract be-, 
tween the State and every bill-holder of the bank, obliging 
the former to receive the bills for taxes. The contract which 
we assert arises out of a law. Whatever negotiability and 
virtue the legislature intended the bills should have, that 
they do have. Now, what did the legislature intend ? The 
bills were to be receivable by all tax collectors of the State 
for all moneys due it. Receivable from whom? From the 
bearer, of course. The design was to aid the bank substan-
tially, by inspiring the greater confidence in its bills; and 
this confidence could be inspired in no way so well as by

* 1 Wallace, 143.
VOL. VIII. 4
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attaching to the bills a special virtue, the quality, to wit, that 
they should be receivable in payment of all debts due the 
State; so receivable generally and from every one. We 
have at this time a currency of government notes known as 
“ greenbacks.” The act of Congress authorizing them 
enacts that they shall be a legal tender for all debts, public 
and private (except for two named), and be receivable in pay-
ment of all loans made to the United States. And, as we 
know at this time, this provision of the statute is printed on 
the back of the notes. No one would doubt that the con-
tract of the Federal government, in regard to these issues, 
attaches to the bill. But why does it so attach? Not in 
virtue of the mechanical fact of its being printed on the note, 
but in virtue of the statute authorizing the notes, and giving 
to them the advantages which it does. The same thing 
exists here. If the 12th section of the charter of the Bank 
of Tennessee had been printed on all notes of the bank, 
it would be conceded that the privilege followed the bills 
and attached to them in the hands of every holder. But 
the printing of the law on the back of the bill is nothing. 
It is the law itself, its having been enacted and enrolled in 
the Capitol, which gives the distinctive virtue.

The section 603 of the code did not repeal the twelfth sec-
tion of the charter. It could repeal it only by a feeble im-
plication. Implied appeals are not favored. Courts, indeed, 
would be slow to pronounce in favor of an implied repeal of 
a section, which gave value and credit to the issues of a bank, 
that was, perhaps, daily increasing in circulation, and that 
had been established with the funds, and for the benefit of 
the State itself, to supply a circulating medium to pass from 
hand to hand of the people as money.

If section 603 of the code repealed impliedly section 12 
of the charter, of what use was the express repeal of the 
same section by the act of 1865?

The case is then decided by Woodruff v. Trapndll*  as well 
as by numerous later cases.f

* 10 Howard, 206.
f Curran v. State of Arkansas et al., 15 Howard, 804, Hawthorne v. Calef, 
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In Woodruff v. Trapnail, where the facts, though resem-
bling ours, were immeasurably stronger than they, the court 
says :

“ The guaranty included all the notes of the bank in circula-
tion as clearly as if on the face of every note the words had been 
engraved, ‘ This note shall be received by the State in payment 
of debts.’ And that the legislature could not withdraw this ob-
ligation from the notes in circulation at the time the guaranty 
was repealed, is a position which can require no argument.”

Messrs. Maynard and Harrison, contra :
1. As to Jurisdiction.—It is nowhere averred in the petition, 

as it ought to have been in order to bring the case within the 
twenty-fifth section, that the State had passed a law impairing 
the obligation of a contract. Nor can this be inferred by any 
necessary intendment from the record. The court below 
does not assign any reasons why it sustained the demurrer. 
The record indicates that the main question in that court was, 
upon a construction of the act of 1838; a question, namely, 
whether there was any contract arising out of the twelfth sec-
tion, as contended for by the plaintiffs, and as to the legal 
effect of plaintiffs in error taking the bank issues tendered, 
after the act of 1858 and the act of 1865.

If the court decided (as we’may remark that in fact it did) . 
that there was no contract, none at least running with the 
note, created by that act, the matter involved the construc-
tion of a Tennessee statute by a Tennessee court, not the 
validity of any statute ; and the matter is not revisable here.*  
But looking to the record in a less favorable light, we must 
assume that the court may have decided the case upon either 
one of the causes set down in the demurrer, viz., that there 
was no contract, or that the plaintiffs in error were not enti-
tled to maintain their petition, because they failed to show 
that they became the holder of the bank issues prior to the

2 "Wallace, 10; McGee v. Mathis, 4 Id. 143 ; Von Hoffman v. City of Quincy, 
lb. 535.

* Railroad Company v. Rock, 4 Wallace, 177.
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act of 1865, or lastly, that they were not entitled to maintain 
their suit, because they did not show they became the holder 
of said notes, the issues of the Bank of Tennessee, before the 
passage of the act of 1858.

It may have decided on any one of these grounds, and not 
have decided in favor of a law passed by the State and as-
serted by the party against whom the decision was given, to 
have impaired the obligation of a contract. If this is so, then 
there is no jurisdiction under the twenty-fifth section.

The decision would have gone off upon the construction 
given to these several statutes of Tennessee, particularly to 
section twelfth of the charter. But when the construction 
alone, and not the validity of a State statute, is involved in 
the decision of the State court, no jurisdiction exists under 
the twenty-fifth section.*  Independently of all which the 
judgment was right—as we show hereafter.

2. On merits.—Obviously there was no contract with the 
bank, and none with persons who had not yet received the 
notes. There is no guaranty on the face of the note, nor 
anything, anywhere, operating like a covenant running for-
ever, with the land. Whatever contract existed arose from 
a statute. . So long as section 12 remained on the statute- 
books unqualified and unrepealed, there was a proposition 
of the bank of this sort. It was first to the persons to whom 
the notes were first ofiered by the bank. To them the State 
in effect said: “If you will receive these notes from the 
bank, we will receive them from you.” And the proposition 
was, in fijct, repeated whenever the notes were ofiered to 
new parties by the original takers, and a contract was made 
whenever by those new parties the notes were accepted.

Thus, if section 12 remained unrepealed and unmodified, 
and so long as it did so remain, the notes would go on cir-
culating with all the rights in their holders given by section 
12, not because of a guaranty running with the note, for 
none was on it, but because as long as the proposition was 
continued and accepted, a separate contract was made. But

* Commercial Bank v. Buckingham, 5 Howard, 317.



Dec. 1868.] Furm an  v . Nich ol . 53

Argument for the State.

the State had a right, without doubt, to repeal or to modify 
its propositions, and if, after the modification or repeal, any 
person took the notes, he took them with a knowledge of 
what was done, and gave credit accordingly.

Now, unquestionably, the act of 1865 did repeal the twelfth 
section of the charter, and, unless the party shows (which 
these petitioners do not pretend was the fact in their case), 
that he got the notes prior to the repeal, he makes no case 
against the State.

2. Independently of this, these petitioners allege that the 
notes they tendered were issued prior to May 6th, 1861. 
This is not enough. The notes, when tendered, having been 
below par, as the petition shows, the petitioners should have 
alleged that the notes were issued prior to May, 1858, when 
section 603 of the code came into force. Admitting the view 
of the other side, that the contract attached to the note in 
every one’s hands, and always, it will not apply to any notes 
after the legislature in any way took away the privilege 
given by section 12.

Now the contract was modified by section 603 of the code. 
We need not and do not argue that this section repealed sec-
tion 12 of the charter. It is enough if it amounts to a 
certain modification of it. And this it did. It was in pari 
materia with section 12. It was in a code, that is to say in a 
statute, making a corpus juris, or body of the law, in which 
all previous provisions on any given subject were compre-
hended, arranged, enlarged, diminished, qualified, first en-
acted, or repealed. The section 603 first of all adverts to 
one class of money in which, independently of State power, 
taxes were payable, viz., constitutional and lawful money 
of the United States, and then makes a comprehensive 
enumeration, specifying, generally and particularly, both 
the sorts of money and the sorts of things in which, by its 
authority, the same taxes might also be paid. One of the 
provisions—“ such bank notes as are current and passing at 
par”—included, by pre-eminence, as a matter of then existing 
fact, all notes of the Bank of Tennessee; for the notes of no 
bank circulated so largely or were so much confided in. It
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probably meant specially to include them. It gave the notes 
certainly the same value as did section 12 of the charter, 
qualifying, however, by a familiar principle of legal herme-
neutics, the privileges whenever the notes should cease to 
be at par, a condition not in the least anticipated at that 
time, but one to which, unhappily, and by extraordinary 
events, have since arrived to them.

The fact that we assert section 603 to be but a modification 
of section 12 of the charter, answers the question of the 
other side as to the act of 1865 repealing expressly that sec-
tion 12. After the act of 1865, the notes of the Bank of 
Tennessee were not receivable at all; not even if they were 
at par. Before it and after the enactment of the code, they 
were receivable if at par.

3. There is no allegation in this petition that the notes 
tendered were lawful issues of the bank. The general alle-
gation in the petition that the notes tendered were issued 
prior to the 6th of May, 1861, was not sufficient, because 
they may have been reissued aftei’ the 6th of May, 1861. It 
is evident from the act of February 16, 1866, made part of 
the petition, that notes of the bank, although dated prior to 6th 
of May, 1861, were reissued after that date. This court will 
not validate the acts of rebels and robbers who seized on the 
bank and reissued notes in this unlawful manner.

4. We have already said that the contract was one derived 
from statute and given to the person who took the note dur-
ing the existence of the statute. The repealing act of 1865 
put an end to the contract. After that date the notes lost 
their privilege.

5. If Woodruff n . Trapnall went to the extent of covering 
with the privileges of section 12 all the isssues of this bank, 
we should ask, in view of the dissent by four very able 
judges of that day, including Grier, J., happily surviving, to 
review this case. We should insist that the taxing power of 
the State could not be irremediably annulled by a legislature 
assuming to bind the State to receive mere paper in payment 
of its revenues; that the treasury could not thus be help-
lessly committed to what might prove as worthless as South
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Sea certificates, or Confederate paper; that the taxing power 
unlimited and unrestrained, was vital, and could not be an-
nihilated by being traded away; that power could not be 
constitutionally given to dishonest officers to bind the people 
of the State to the burden of redeeming multiplied millions 
of their promises, leaving the government, meanwhile, with 
no available source of revenue. But Woodruff n  . Trapna.ll is 
not this case. The bank there was merely a money-making 
money agent of the State. The capital was borrowed on the 
credit of the State, and all dividends belonged to it. Here 
the capital consisted of certain trust funds, and was itself a 
sacred fund, set apart by the constitution of the State, and 
invested by public-spirited men, so as to be profitable for the 
purposes of the trust. The bank was used as a fiscal agent 
and public depositary in promotion of the general objects of 
the trust. The provision of the twelfth section was merely 
a regulation to govern the revenue officers of the State; a 
rule directory to the revenue officers and an authority to 
them, protecting them from liability should they receive the 
paper and loss ensue. It was not a contract with the holders 
of the bank paper, superadded to such contract, as the 
officers of the bank might think proper to make and express 
in language upon the paper itself.

In Woodruff v. Trapnail, it was admitted that the State 
might repeal the provision giving virtue to the notes, and 
that “ the emissions of the bank subsequently are without 
the guarantee.” As in this case, the plaintiffs do not allege 
a tender of notes issued prior to the enactment of section 
603, that is, prior to 1858, but only of those issued prior to 
May 6th, 1861, they have not brought themselves within the 
provisions of the section.

Mr. Justice DAVIS delivered the opinion of the court.
The main question involved in this suit is of more im-

portance than difficulty; but before we proceed to discuss 
it, it is necessary to consider the point of jurisdiction which 
is raised by the defendant in error. The circumstances 
under which this court is authorized to review the decisions
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of State tribunals has been so often considered and decided, 
that there is hardly anything left to do, but to apply the 
already well-settled legal principles which govern this class 
of cases, to a particular record, in order to decide, whether 
or not we have jurisdiction to hear and determine the matter 
in controversy. It would be useless labor to go through with 
the various adjudications of this court on this subject. It is 
enough for the purposes of this suit to say, that a cause can 
be removed from a State court into this court under the 25th 
section of the Judiciary Act of 1789, whenever some one of 
the questions embraced in it was relied on by the party who 
brings the cause here, and when the right he claimed it gave 
him, was denied to him by the State court. It is urged that 
the particular provision of the Constitution, which the plain-
tiffs in error say has been violated in its application to their 
case, should be contained in the pleadings, but this is in no 
case necessary. If the record shows, either by express aver-
ment, or by clear and necessary intendment, that the consti-
tutional provision did arise, and that the court below could 
not have reached the conclusion and judgment it did reach, 
without applying it to the case in hand, then the jurisdiction 
of this court attaches. And it need not appear that the State 
court erred in its judgment. It is sufficient to confer juris-
diction that the question was in the case, was decided ad-
versely to the plaintiffs in error, and that the court was in-
duced by it to make the judgment which it did.

Testing the case at bar by these rules, it is apparent that 
it is properly here, and must be disposed of on its merits.

Furman and Green, conceiving themselves aggrieved by 
the conduct of the county clerk in refusing their tender of 
the amount due the State for taxes in the notes and issues 
of the Bank of Tennessee issued prior to the 6th May, 1861, 
applied to the local Circuit Court for a mandamus to compel 
the county clerk to accept payment of the notes in discharge 
of Furman’s obligation, and to issue to them a license as 
wholesale merchants. The application for the writ pro-
ceeded on the theory that the State had, in the passage of 
the act creating the Bank of Tennessee, in 1838, made a
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contract with its people to receive these notes in payment 
of State taxes, and that it was not in the power of a subse-
quent legislature to impair the binding force of this con-
tract.

The proceeding was an effort on the part of the plaintiffs 
in error to test the question of the validity of the authority 
of a public officer of the State, exercising authority under 
the State, on the ground that such authority was repugnant 
to that provision of the Federal Constitution which forbids 
a State to pass any law impairing the obligation of a con-
tract. The purpose of the petition, the issue which it pre-
sented and sought to have determined, were as plainly to be 
seen, as if the words of the particular constitutional pro-
vision relied on had been inserted in it, and the obnoxious 
legislation spread out at length. All courts take notice, 
without pleading, of the Constitution of the United States, 
and the public laws of the State where they are exercising 
their functions.

It is insisted that the petition should have averred that the 
State had impaired, or by some act attempted to impair, the 
obligation of a contract, but this does sufficiently appear by 
necessary intendment, for it is alleged that Furman was the 
owner of the notes and entitled to have them received for 
taxes, by virtue of a contract wifh the State; that he had 
tendered them to the defendant, who refused to receive 
them, and that it was not in the power of the legislature to 
impair the validity of this contract.

The mandamus was asked for to enforce a contract—to 
act directly on Nichol, the clerk and collector, who was ex-
ercising an authority under the State. What is plainer than 
that this proceeding impeached this authority, in its applica-
tion to their case, because of legislation construed by this 
officer as depriving Furman of his right to pay his State 
taxes in notes of the Bank of Tennessee. If so, then 
the petitioners, insisting on the protection of the Constitu-
tion, drew in question both the validity of State legislation 
and the authority of the State officer; and unless the record 
discloses that the Supreme Court of Tennessee denied relief,
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on other than Federal grounds, it is perfectly manifest that 
we are compelled to take jurisdiction of this cause.

But to proceed a step further. The cause was heard on 
the petition and a demurrer, admitting its truth, but deny-
ing its sufficiency.

There were three principal defences to the relief asked, 
specified in the demurrer, as was required by the Tennessee 
code of practice.

These were, first, that the twelfth section of the act in-
corporating the Bank of Tennessee, did not constitute a 
contract. Secondly, that there was no contract, because the 
said twelfth section was repealed by implication by section 603 
of the code of 1858, and there was no averment that the 
notes were issued before that time. The third and last de-
fence was, that the petition did not show that the plaintiffs 
became the owners of the notes before the direct repeal of 
the twelfth section by the legislature, in 1865. What possible 
difference can it make, in deciding the question of jurisdic-
tion, on which of these three grounds the Supreme Court of 
Tennessee based their judgment? The right and duty of 
this court to hear and determine this case does not depend 
on our ability»to prove that the Supreme Court of Tennessee 
was wrong in its judgment. Whether that judgment was 
right or wrong, it is reviewable here, if it necessarily drew 
in question the validity of a State statute, or of an authority 
exercised under it, on the ground of the repugnancy of the 
statute to the Constitution of the United States. That it 
did do this there would seem to be no doubt.

The defence really amounts to this, either that the alleged 
contract did not exist, or if it did, that there has been no 
legislation that impairs it.

Whether it be true or false, depends on the construction 
to be given the laws of the State, which are claimed as prov-
ing the making of the contract and its violation.

If so, this court decides for itself, whether the construction 
which the court below gave to these different statutes was 
correct or incorrect; and we are required to reverse, under 
the twenty-fifth section of the Judiciary Act, if we find that,
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under an error of construction, that court has adjudged that 
no contract has been impaired. To do otherwise, would be 
to surrender to the State courts an important trust confided 
to this court by the Constitution.

Without pursuing the subject any further, it is clear from 
the record that the Supreme Court of Tennessee, in dismiss-
ing the petition for mandamus, necessarily adjudged that there 
was not at the time such a contract as the plaintiff,Furman, 
claimed authorized him to make the tender to the clerk, of 
the notes of the Bank of Tennessee. The jurisdiction of 
this court is, therefore, complete, and the case must be de-
cided on its merits.

The State of Tennessee, through its legislature, in 1838, 
thought proper to create a bank “ in its name and for its 
benefit.” It was essentially a State institution. The State 
owned the capital and received the profits; appointed the 
directors, and pledged its faith and credit for its support. 
This would seem to have been enough to establish the 
credit of the institution on a firm basis, and to inspire 
confidence in the value of its notes, so that they would ob-
tain a free circulation among the people as money. But the 
legislature, in its anxiety to insure for these notes a still 
greater confidence of the community, went further, and 
provided that they should be receivable at the treasury of 
the State, and by all tax collectors and other public officers, 
in all payments for taxes and other moneys due the State.

It will be readily seen, that nothing could have been better 
calculated to accomplish the purpose the legislature had in 
view than the incorporation of this guaranty into the charter 
of the bank. It assured the free circulation of their notes, 
gave them a credit over the issues of other banks, and fur-
nished a security to those who held them against any serious 
loss, if, in the vicissitudes of trade, the bank itself should 
become embarrassed; for, annually, they would be enabled 
to use the notes at their par value in the payment of their 
taxes.

That this guaranty was, until withdrawn by the State, a 
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contract between the State and every note-holder of the 
bank, obliging the State to receive the notes for taxes, cannot 
admit of serious question.

The State was engaged in banking, and like other corpora-
tions engaged in the same business, desirous of using all 
legitimate means to increase the profits of the enterprise. 
The profits of a bank of issue depend in a great measure on 
the ability of the bank to keep its currency afloat. The 
longer the bills are withheld from redemption the greater 
the remuneration to the corporation. Every additional 
guaranty thrown around the bills, affecting their security 
and increasing the uses to which they can be put, affords 
necessarily additional inducements for the people in whose 
hands they fall to keep them, and not return them to the 
counter of the bank for redemption in specie. What so 
natural as that the intelligent legislators of 1838, knowing 
all this, should say to every person discounting a note, or 
taking it in the ordinary transactions of life, “ If you will 
not return this note for redemption, we will take it from you 
for taxes ? It is true you can demand specie for the bills, 
and so can the State demand specie for taxes, but if you will 
forego your right the State will do the same, and consent to 
receive from you, in lieu of specie, for the taxes due her, the 
notes of the bank.” In such a transaction the benefit is 
mutual between the parties. The bank gets the interest on 
the notes as long as they are unredeemed, and the holder of 
the bills has a ready and convenient mode of paying taxes. 
The State did, therefore, in the charter creating the Bank of 
Tennessee, on good consideration, contract with the bill-
holders to receive from them the paper, of the bank for all 
taxes they owed the State. Until the legislature, in some 
proper way, notifies the public that the guaranty thus fur-
nished has been withdrawn, such a contract is binding on 
the State, and within the protection of the Constitution of 
the United States.

An attempt is made to restrict the operation of this 
guaranty to the person who, in the course of dealing with 
the bank, receives the note, and not to extend it further.
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Such an interpretation would render the guaranty of com-
paratively little value, and defeat the object which we have 
attempted to show, the legislature designed to accomplish by 
it. The guaranty is in no sense a personal one. It attaches 
to the note—is part of it, as much so as if written on the 
back of it; goes with the note everywhere, and invites every 
one who has taxes to pay to take it.

The quality of negotiability is annexed to the notes in 
words that cannot be misunderstood,-and which indicate the 
purpose of the legislature, that they should be used by every 
one who is indebted to the State.

It is contended that the promise of the State was with-
drawn in 1858, by section 603 of the code of that year—not 
in express terms, but by necessary implication. Courts do 
not favor repeals by implication, and never sanction them if 
the two acts can stand together. The provision of the code, 
which is deemed inconsistent with the continuance of the 
promise of the State, directs the kind of funds which col-
lectors shall, after that time, receive for taxes. The legisla-
ture thought fit to confer upon the people the privilege of 
paying their taxes in the issues of other banks that were at 
par. As these issues were in circulation at the time, it was 
doubtless thought a wise policy to allow the people to pay 
their .taxes in them, and as long as they were at par the 
State could not be the loser. This policy was adopted for 
the convenience of the people. There are in the statute no 
words of negation, saying that no funds other than those 
specified in the section shall be received. But we are to 
construe the different sections of the code together in order 
to arrive at the meaning of the legislature. In doing this, 
we find that where acts of incorporation are not expressly 
repealed, they are, in terms, saved from repeal by section 42 
of the code. As there was no attempt in the code to inter-
fere with the charter of the Bank of Tennessee, it follows 
that it was saved from repeal, and of course, that the guaranty 
contained in the twelfth section of the act of its incorporation 
was still continued. That the legislature so understood it 
receives additional confirmation from the consideration, that
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this guaranty was expressly withdrawn in 1865. Why with-
draw it then if it was withdrawn in 1858 ?

The effect of the repealing act of 1865 remains to be con-
sidered. It is true the State had the right at any time to 
withdraw its guaranty, but it is equally true that it must be 
done in such manner as not to impair the obligation of its 
contract with the note-holders of the bank. That this re-
pealing act operated on all the issues of the bank after its 
date cannot be doubted, but the question with which we 
have to deal is, what effect did it have on the notes of the 
bank issued prior to its passage? It is conceded that these 
plaintiffs are entitled to the relief they ask, if the defendant 
was obliged to receive the notes which were tendered. The 
tender was made in the notes of the bank, issued prior to 
the 6th day of May, 1861, which were in conformity to its 
charter, and were payable to bearer. It does not appear 
when the notes came to the hands of the plaintiffs—whether 
before or after the repealing act—but it is a fair presumption, 
in the absence of any averment to the contrary, that it was 
after the date of that act.

It is insisted, as the bank during the rebellion was under 
the control of the usurping government, and was used by 
it for unlawful purposes, that it should have been stated that 
the notes tendered were the lawful issues of the bank. But 
it would seem the pleader had this state of things in his 
mind, and wished to avoid the issue it involved, for he avers 
that the notes were issued prior to the 6th day of May, 1861, 
the time when the State endeavored to sever its relations with 
the Union. The presumption is that the bank, before that 
time, issued its notes properly; and, in addition, it is stated, 
as we have seen, that they were issued in conformity with the 
twelfth section of its charter. It follows from this statement, 
necessarily, that they were the lawful issues of the bauk. If 
the defendant wished to contest this point he should have an-
swered, and not by his pleading, admitted the truth of the 
petition and all legal inferences that could be drawn from it.

This case is, therefore, not embarrassed by the changed
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relation of the State after 1861; and the discussion of the 
principles which settle this case are not intended by the court 
to apply to the issues of this bank while under the control 
of the insurgents, because such a case is not before us, and 
it will be time enough to decide the important questions 
which it would present when it arises, if it ever should arise.

It is contended that the repealing act took from those 
persons who did not at the time hold the paper of the bank, 
the right to acquire it afterwards, and use it to discharge 
their debts to the State.

This construction of the contract would limit the obliga-
tion to the person, and withdraw it from the paper. If, as 
we have endeavored to show, the guaranty attached to the 
paper itself, and could not be withdrawn from it, then it fol-
lows that the notes in circulation at the time of the repeal 
are not affected by it, and carry with them the pledge of the 
State to be received in payment of taxes by every bona fide 
holder.

It would seem to be unnecessary to discuss any further 
the principles which lie at the foundation of this case, as 
they were settled in Woodruff v. Trapnail, heretofore decided 
by this court. The mere statement of that case will show 
its similarity to this. In 1836, the State of Arkansas, in the 
charter of a bank (owned and controlled by the State), de-
clared that the notes of the institution should be received 
in payment of all debts due the State. Some years after-
wards this provision of the charter was repealed. After its 
repeal, Trapnall, acting in behalf of the State, sued out an 
execution upon a judgment which the State had obtained 
against Woodruff, a defaulting treasurer. Woodruff met the 
demand of the writ by a tender (which was refused) of the 
notes of the bank, but whether he got these notes before or 
after the repealing act was passed, did not appear. On this 
state of things, Woodruff, to test his right to pay his debt 
in the paper of the bank, applied for a writ of mandamus 
against Trapnail, which was denied him by the State court. 
The case was brought here, as this is, under the twenty-fifth 
section of the Judiciary Act, and this court held that the
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undertaking of the State to receive the notes of the bank, 
constituted a contract between the State and the holders of 
the notes, which the State was not at liberty to break; and 
that the tender of notes issued prior to the repealing act was 
good. It was also held, that it made no difference whether 
the debtor had the notes in his possession when the repeal-
ing act was passed or not.

It will thus be seen that Woodruff v. Trapnail, and this 
case, in all important features, are alike.

An attempt has been made to distinguish the cases, be-
cause in the Tennessee bank trust funds were embarked in 
the enterprise ; but if the State thought proper to use them 
in this manner, it took care to pledge its faith to supply any 
deficiency that should arise through the mismanagement of 
the bank. It is difficult to see how the employment of these 
funds made the bank any less a State institution, for it was 
created expressly for the benefit of the State, who had the 
exclusive management of it, and agreed to support it. But 
if we concede that the State did wrong: in using: these funds 
in banking, can that tend even to justify her in breaking her 
promise to the note-holders of the bank?

Enough has been said to show, as the result of our views, 
that section 28 of the charter of the Bank of Tennessee con-
stituted a contract with the holders of the notes of the bank, 
and that it was not in the constitutional power of the legis-
lature to repeal the section so as to affect the notes which, at 
the time, were in circulation.

Jud gme nt  reversed, and the cause remanded, with direc-
tions to enter a judgment

Awa rdi ng  th e writ  of  man dam us .

Memph is  City  v . Dea n .

1, A question which is pending in one court of competent jurisdiction can-
not be raised and agitated in another by adding a new party and raising 
a new question as to him along with the old one as to the former party. 
The old question is in the hands of the court first possessed of it, and is
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to be decided by such court. The new one should be by suit in any
■ proper court, against the. new party.

2. A contract by a city corporation with an existing gas company, by which 
the corporation conferred upon the company the exclusive privilege for 
a term of years, and till notified to the contrary, of lighting the city 
with such public lamps as might be agreed on, and also the right to lay 
down its pipes and extend its apparatus through all the streets, alleys, 
lanes, or squares of the city, and which declared that “still further to 
encourage the company, it would take fifty lamps to begin with, to be 
extended hereafter as the public wants and increase of the city might 
demand, and such as might be agreed upon by the company and the city 
corporation,” the company, in consideration of these grants, conces-
sions, and privileges, binding itself to furnish to the city gas at half the 
price they charged their private consumers, does not give a right to the 
gas company exclusive of the city corporation’s right to subscribe to 
the stock of a new gas company, whose object was to introduce gas into 
the same city.

Appe al  from the Circuit Court for the Western District
of Tennessee, the case being thus:

In 1849 the State of Tennessee incorporated a company x 
called the Memphis Gaslight Company. The charter pro-
vided as follows:

Sec. 3. It shall be the duty of said company to establish,, 
within three years from the 1st of January, 1850, a gas manu-
factory within the city of Memphis, of sufficient capacity, to sup-
ply its corporate authorities and inhabitants with such public 
and private gaslights as may be required.

Sec. 4. To enable said company to establish paid works, they 
are hereby authorized and empowered to lay down pipes and 
extend conductorsand other apparatus through all or any of the 
streets, lanes, or alleys of the said city.

Sec. 5. The said company shall have the privilege of erect-
ing, establishing, and constructing gasworks, and manufacturing 
and vending gas in the said city, by means of public works, for 
the term of fifty years. A reasonable price per thousand feet fbr 
gas shall be charged in the case of private individuals, to be regu-
lated by the prices in the other Southwestern cities; and for public 
light such sums as may be agreed upon by the company and the 
public authorities of Memphis.

Another section provided, that if, at the end of twenty
VOL. VIII. 5
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years, the city resolved to buy the gasworks, it might do so; 
and a mode of fixing a fair price was prescribed for taking 
into consideration the value of the said gasworks, and the 
lands, buildings, utensils, rights, and interests, and everything 
thereunto appertaining.

The company being duly organized and set in operation, 
entered, in 1852, into a contract with the city authorities, by 
which these conferred upon it the exclusive privilege for twenty 
years, and until thereafter notified to the contrary, of light-
ing the city with such public lamps as might be agreed upon 
between the parties, and also the right to lay down its pipes 
and extend its conductors and other apparatus through all or 
any of the streets, alleys, lanes, or squares, and to exercise all 
the rights granted by its charter, without any other charge 
or tax by. the city than upon the estimated value of their 
house and lot and one hundred dollars per annum.

The contract proceeded: “Still further to encourage the 
company, the city agree to take fifty lamps to begin with, to be 
extended hereafter as the public wants and increase of the city may 
demand, and such as may be agreed on by the company and 
the city; and the company, on its part, agree, in considera-
tion of the said several grants, concessions, and privileges, 
to furnish the city, for the use of its public lamps, gas, at 
one-half the price they charged their private consumers.”

In 1866, the State passed an act incorporating another 
gaslight company, to wit: “ The Memphis Gayoso Gaslight 
Company,” which established an office in Memphis, and went 
to work to lay down its gaspipes and extend its conductors 
and other apparatus through the streets of the city. The 
old company hereupon filed a bill in one of the State courts of 
chancery against the new company, setting forth the above 
facts, asserting that the privilege of furnishing gas to the 
city conferred by the act of 1849, incorporating the old com-
pany, was, by its very nature and purpose, an exclusive one, 
and that under the contract of 1852, it had been the intent 
of the city not only to vest in the old company the exclusive 
privilege of furnishing the public lights to the city, but, in 
fact, also to license it exclusively for a term of twenty years,
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to make and sell gas for lights to the inhabitants by means 
of public works, and praying accordingly an injunction to 
the new company against laying pipes or establishing new 
works. On this bill, in the State court, & preliminary injunc-
tion was granted by the chancellor, so far as to restrain the 
new company from laying gaspipes so near to the pipes of 
the old company as to cause any injury to them, but denied 
so far as the bill sought to restrain the new company from 
proceeding with its works; the chancellor not seeing, as he 
said, that any exclusive privilege had been conferred on the 
old company.

Immediately after the decree, the city authorities of Mem-
phis passed an ordinance authorizing the mayor to hold an 
election to test the sense of the voters of the city as to sub-
scribing $250,000 to the stock of the new company; where-
upon, on the following day, and before any election was held, 
Dean, a citizen of New York (the present appellee, and a 
large stockholder in the old company), filed a bill in this case 
in the court below, against the new company, and also 
against the city of Memphis, setting forth the act of incor-
poration of the old company, the company’s organization 
and successful operation, with a statement of the outlays and 
trouble which organizing and putting it in such operation 
had cost; setting forth the contract of 1852; the act of in-
corporation of the new company; that this new company 
was laying down pipes and disturbing the ground where the 
pipes of the old one lay, and was injuring them; that it was 
asserting the right to manufacture gas by public works and 
sell the same to the inhabitants of Memphis in competition 
with the said company, and that this last had the exclusive 
privilege of supplying the corporate authorities and inhabi-
tants with such public and private gaslights as might be 
required, which grant the General Assembly could not con-
stitutionally revoke.

The bill set forth also the act of the city government au-
thorizing an election, the bill in connection with that point, 
proceeding as follows:

“And the complainant apprehends that the influence of the
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corporate authorities will be exercised upon the voters of the 
city, very few of whom comparatively are purchasers of gas, 
favorably to the said project, and that the said authorities will 
proceed to subscribe to the stock of the new company, and issue 
the bonds as contemplated in the said ordinance, and thus the 
defendants will consummate a great wrong to the complainant, 
to the great injury of the franchise of the old one.”

Finally, the bill complained that the old company, of 
which the complainant alleged himself to be, perhaps, the 
largest stockholder, declined, at his request, to proceed in 
the courts against the rival company, and against the corpo-
rate authorities of Memphis, alleging that they had already 
filed a bill in the Chancery Court of the State, against the 
company, and obtained a partial injunction, but that they 
refused to proceed further.

The prayer was for an injunction restraining the city 
authorities from holding the election intended, or from sub-
scribing to the stock, or issuing bonds, &c., and enjoining 
the new or Gayoso Company from laying pipes in the streets 
of Memphis, and from manufacturing gas and selling the 
same to the inhabitants.

To this bill the new or Gayoso company pleaded:

1. That it was not true, as alleged, that the Memphis or 
old company had refused to take the necessary legal steps 
to assert, and maintain the rights of complainant, but that, 
on the contrary, they had filed a bill in the State Chancery 
Court, wherein the same relief was sought as in the present 
bill, &c., &c.

2. That the said cause instituted in the said Chancery 
Court was then still pending ; that the same identical matters 
were presented for adjudication as in the present bill; that 
the said court had full and ample jurisdiction; that a partial 
injunction had been obtained, and that the Gayoso or new 
company was still bound by the said partial injunction, and 
was still subject to the further order of the said Chancery Court in 
the premises, &c., &c. The record of the prior suit was ten-
dered with the pleas, and substantiated the facts set forth in
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them. The new company and the city of Memphis also put 
in answers. These admitted the facts stated by the bill as 
to the incorporation of the respective companies and their 
organization under the laws. They admitted also the con-
tract between the old company and the city authorities, but 
they denied that the said contract gave any exclusive privi-
lege except as to the public lamps. They also denied the 
power of the city to grant any such exclusive right, even if 
it had purposed to do so.

The cause was set down for hearing by consent of parties 
on the bill and exhibits, and on the answer of the new com-
pany and exhibits, and the answer of the city. And the 
court, after hearing, determined that the complainant was 
entitled to the relief prayed for, and decreed perpetual 
injunctions against the new company and the city, thus 
annihilating the new company. The cause was now before 
this court on appeal.

The questions considered by the court were :
1. Admitting that Dean, a mere individual stockholder 

in the older Memphis Gaslight Company, would have had a 
right to represent by himself, as he here assumed to do, the 
interest of the entire corporation, if the corporation had not 
itself brought suit in the State court, how far that suit, yet 
pending, precluded the institution of the present action; the 
suit in the State court being against the new corporation 
alone, and the present one being against both it and the 
city of Memphis ?

2. It being decided that the suit in the State court against 
the new company did preclude the institution of the present 
one though against it and the dtp, whether—technical objec-
tions being disregarded—the contract of 1852 estopped the 
city from subscribing to stock in the new company.

Mr. F. P. Stanton, for the appellants :
1. Admitting that Dean, to establish an exclusive right in 

the old company, might have instituted suit against the new 
one, if the old company had refused to do so, yet here the 
pleas disclosed that there was no such refusal, but on the
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contrary, the commencement of a suit. The injunction 
granted there was in full operation when Dean filed his bill 
in the court below; and it is evident that he went into the 
Federal court, in order to evade the jurisdiction of the local 
one; to appeal, in fact, from the decision of the State chan-
cellor, who had refused to recognize the monopoly claimed 
by the old company. He made the mayor and aidermen 
parties to the proceeding, probably because he supposed that 

,would enable him to avoid the plea of a prior action pending. 
But the fact of additional parties being included in the 
second suit does not alter the application of the principle. 
The test is the identity of the matters in issue, the rights 
claimed, and the relief sought. In both eases, the founda-
tion of the proceeding is the same. Both rely upon the mo-
nopoly claimed by the elder gas company, the exclusive right 
said to be granted in their charter, to make and sell gas in 
Memphis. The proceeding against the city authorities de-
pends wholly on this claim; for unless the exclusive right 
claimed can be established, there is no pretence of any right 
in a citizen of New York to interfere with the proposed acts 
of the mayor and aidermen. If that exclusive right can be 
established, then the injunction against the city would be 
useless, inasmuch as an injunction against the new company 
would suspend their work, in spite of the people or public 
authorities of Memphis.

2. The matter of exclusive right under the charter had 
been therefore passed on primarily, or was pending in the 
State court, a competent tribunal. This court would not 
interfere. Nothing therefore remained for the complainant 
but the contract of 1852, and it was plain from the terms of 
that contract, that under it all exclusive right was confined 
to supplying the public lamps, and this for but a limited 
term. Until the city should violate the contract, which it 
was not alleged that it had yet done, no right of action could 
lie against it.

Messrs. Mcliea and Humes, contra:

1. The plea denying the allegation of the bill that the old or
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Memphis Gaslight Company had refused to take the neces-
sary legal steps to assert and maintain the rights of the com-
plainant, and the assertion in the plea that there was a for-
mer suit depending for the same cause of action, are answered 
by the fact that the suit begun in the State court by the old 
company, was brought against the new or Memphis Gayoso 
Gas Company alone. That bill only set up the claim of the 
old company to the exclusive privilege, and only asked an 
injunction to stop the progress on the streets of the rival 
company. The action of the other defendant—the city au-
thorities—was taken after the disposition of the other cause 
in the State court, and was a new grievance. The present 
bill alleged that without reference to any exclusive privilege 
in the old company under its charter, the action of the city 
authorities is a fraud upon the contract made by them with 
the complainant’s company; that the action of the board gives 
strength and credit to the other defendant, which enables 
it to prosecute its wrongs. This is enough to take the case 
from the objection of a prior suit pending, or res judicata ; and 
to leave us the benefit of the principle quia timet; as a pre-
ventive remedy, one most beneficial to both parties, and to 
be therefore encouraged.

2. The contract of 1852 is exclusive not only of the right 
to supply public lamps for a certain term, but also of the 
right to encourage a rival to come into the city within the 
term, for after beginning with fifty lamps, it promises in 
order “stifl further to encourage the company f that as the city 
extends itself, it will increase the number of lamps for which 
gas shall be furnished. It gives the old company, moreover, 
“the right to lay down its pipes and extend its conductors 
and other apparatus through all of the streets, alleys, lanes, 
or squares of the city,” This is necessarily exclusive. Gas-
pipes must be laid down so as to occupy an inclined plane, 
and cannot be laid otherwise. This necessity arises from 
two causes: first, the gas being lighter than common air, its 
tendency is to rise, and hence the difficulty and great pres-
sure required to force it through pipes descending from the 
reservoir. Secondly, the gas, in its passage from the works
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or reservoir, carries with it vapor of water; this vapor, in its 
passage through the pipes underground, is condensed, and 
if no provision were made, the water would eventually ob-
struct the pipes and stop the passage of the gas. Therefore 
drip-boxes are placed at intervals to collect the liquor caused 
by condensation. The pipes must all incline into these drip-
boxes to enable the water to drain into them. Thus the 
network of pipes is placed in a plane inclining to the drip-
boxes and the reservoirs. Hence the absolute necessity that 
the company should have the exclusive use and occupation 
of the streets.

Moreover, the subtle character of gas renders it difficult 
to convey it through pipes without serious loss from leakage, 
and requires that the pipes should be laid on solid earth and 
remain perfectly undisturbed. The easement of the old 
company in the streets of the city would obviously be im-
paired by yielding to another company the same easement, 
and the charter of the latter must impair and destroy the 
obliijation of the contract, made in 1852, with the former.

[In addition to the points thus raised, the counsel on both 
sides argued largely—asking the opinion of this court upon 
it—the question of the exclusive right of the old or Memphis 
Company under its charter; Mr. Stanton relying on the con-
stitution of Tennessee, which he stated in section 22 of its 
declaration of rights declared “that perpetuities and monop-
olies were contrary to the genius of a free State, and should 
not be allowed,” and on the Bridge Proprietors v. Hoboken 
Company, and The Turnpike Company v. The State,* late cases 
in this court, and to earlier ones, referred to in these cases, 
to show that neither on principle nor authority could the 
claim be sustained; and Messrs. McRae and, Humes referring 
to the Binghamton Bridge Case,j to show that grants of exclu-
sive privileges by legislatures were entirely legal, and that 

. no strained or artificial construction would be made to defeat 
them if intended to be given; and that here the nature of 
the enterprise, one new, great, and hazardous in 1849, re-

* 1 Wallace, 116; 3 Id. 210. f 3 Id- 74-
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quiring to be encouraged and “still further encouraged,” the 
facts that the charter was, by its words, but a limited term; 
that the duty of supplying the city and its inhabitants was 
made a condition of the privileges granted, imposed, and 
assumed, and so implied a correlative obligation to take; 
that the price of the gas was to be reasonable and regulated 
by the price in other and larger cities, where it might cost 
much less to manufacture; that the works were called “pub-
lic works;” that the legislature had reserved a right to com- 
pel the old corporation to sell out on paying fair value for 
its property and rights, a reservation which would have been 
useless if they could set up another company, and a reser-
vation which, to suppose was inserted with such a purpose 
secretly entertained, to set up such other company, would 
be discreditable to the city against which such supposition 
was raised.]

Mr. Justice NELSON delivered the opinion of the court.
The judgment of the court in the case of Dodge v. Wool-

sey*  authorizes the stockholder of a company to institute a 
suit in equity in his own name against a wrong-doer, whose 
acts operate to the prejudice of the interests of the stock-
holders, such as diminishing their dividends and lessening 
the value of their stock, in a case where application has first 
been made to the directors of the company to institute the 
suit in its own name, and they have refused. This refusal 
of the board of directors is essential in order to give to the 
stockholder any standing in court, as the charter confers 
upon the directors representing the body of stockholders, the 
general management of the business of the company. There 
must be a clear default, therefore, on their part, involving a 
breach of duty, within the rule established in equity, to au-
thorize a stockholder to institute the suit in his own behalf, 
or for himself and other stockholders who may choose to 
join. The plea in abatement in the record is founded upon 
this view of the law. It not only denies the refusal, but

* 18 Howard, 331-345. See also Bronson v. La Crosse Bailroad Co., 2 
"Wallace, 283.
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avers the institution of a suit in a court of competent juris-
diction, and in which the ground of complaint is substan-
tially the same as set forth in the complainant’s bill. This 
is a plea to the person of the complainant. Pleas to the 
person, says Mr. Daniel,*  like pleas to the jurisdiction, do 
not necessarily dispute the validity of the rights, which are 
made the subject of the suit, but object to the plaintiff’s 
ability to sue, or the defendant’s liability to be sued respect-
ing them. And Judge Storyf observes, “They object to the 
plaintiff that he is by law disabled to sue in a court of jus-
tice, or that he cannot institute a suit alone, or that he is not 
the person he pretends to be, or that he does not sustain the 
character he assumes.” These are properly pleas in abate-
ment, or at least in the nature of abatement.^

It is insisted, however, on the part of the learned counsel 
for the appellee, that the suit in the State court did not 
cover all the grievances set forth in his bill, as the directors 
were required to proceed against the city of Memphis, which 
was not a party defendant in that suit, but is in the present 
one. The charge in his bill is, that the city authorities 
passed an ordinance authorizing the mayor to hold an elec-
tion to test the sense of the voters of the city as to the 
propriety of subscribing $250,000 to the stock of the Mem-
phis Gayoso Company, and he apprehends that the influence 
of the corporate authorities will be exercised on the voters 
favorable to the company, and will proceed to subscribe to 
its stock; and further, that the city had entered into a con-
tract with complainant’s company to furnish the lamps of 
the city with gas for twenty years, and that this action of 
the city is in violation of that contract; and the bill prays 
that the city may be enjoined from holding the election or 
subscribing to the stock. This is the branch of the case 
relied on to show that the suit in the State court was not a 
compliance with, or a fulfilment of, the request of the com-
plainant to the directors of the Memphis Gaslight Company 
to institute legal proceedings.

* 1 Chancery Practice, 744. f Equity Pleading, 545.
J lb. 549, and note 2.
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But, admitting all this to be true, it furnishes no valid 
ground for making the Memphis Gayoso Gas Company a 
party, and agitating over again the same question which 
was pending in the State court, namely, whether or not the 
Memphis Gaslight Company had an exclusive right to 
furnish the city of Memphis with gas. There is no neces-
sary connection between that suit, or the subject-matter 
involved in it, and the one against the city. The former 
turns upon a construction of the charter of the Memphis 
Gaslight Company. The latter, upon a written contract 
between this company and the city. The question here has 
no connection with that of the exclusive privileges of the 
company under the charter. If any suit was desired, or 
advisable, against the city, it should have been a separate 
one, founded on the contract.

Besides, the suit against the city was premature. Until 
the question was decided whether or not the Memphis 
Gayoso Gas Company was valid, and had a right to establish 
itself in the city of Memphis, the suit against the city was 
founded on a hypothetical case. If held by the State court, 
on the final hearing, that the Memphis Gas Company had 
the exclusive right, the existence of the other company 
must cease, and the suit against the city would be super-
fluous.

The suit is premature, also, for the reason it is founded 
on a contingency, that a majority of the voters of the city 
will vote in favor of a city subscription to the stock. The 
bill seeks to enjoin the city from holding the election, for 
fear a majority may favor subscription; and then, that the 
city will subscribe. The complainant should have waited 
till after the result of the election, and, if it had been against 
making any subscription, no suit would have been required; 
if in favor, it would have been time enough to have filed the 
bill.

But, over and beyond all these objections, we are satisfied 
that there is nothing in the provisions of the contract that 
can be made available to estop the city from subscribing to 
the stock. It secures to the complainant’s company the ex-
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elusive privilege of supplying the public lamps in the streets 
of the city with gas for twenty years, at one-half the price 
which is charged to private persons. This is the essence of 
the contract. There are other details to enable the company 
to fulfil its portion of the stipulations, such as the privilege 
of laying down their pipes in the streets, and of exercising 
all the rights under the charter within the limits of the city, 
without any other tax or charge than upon the estimated 
value of their house and lot, and one hundred dollars per 
annum. The city agrees to take fifty public lamps to begin 
with, to be extended thereafter according to the public 
wants. All the obligations, whatever they may be, to be 
found in the contract on the part of the city are binding 
upon it, and if broken, the courts will afford the proper 
remedy. The establishment of another company therein will 
not change its nature or obligation, much less abrogate it. 
To this extent the city is bound, but no further. There is 
neither an express or implied obligation not to take stock 
in any other company.

The idea that the subscription to the stock of the new 
company would aid or encourage its establishment in the 
city, and hence would operate as a violation of the contract, 
finds no support in that instrument.

The result of our opinion is, that the only question that 
it waS competent for the complainant, as a stockholder of 
the Memphis Gaslight Company, to compel $he directors 
to present to a court of justice, was that involving its ex-
clusive right, under the charter, to furnish the city of Mem-
phis with gas; and as that had been presented to a court of 
competent jurisdiction, in a suit then pending, he is disabled, 
according to the settled rule on this subject, from instituting 
a suit in his own name in another court.

Decree  belo w rever sed , remitted to the court below, 
with directions to dismiss the bill.
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United  State s v . Speed .

1. The War Department, by its proper officers, may make a valid contract
for the slaughtering, curing, and packing of pork, when that is the most 
expedient mode of securing army supplies of that kind.

2. Such a contract, when for a definite amount of such work, is valid, though
it contains no provision for its termination by the Commissary-General 
at his option.

3. The act of March 2d, 1861, requiring such contracts to be advertised, au-
thorizes the officer in charge of the matter to dispense with advertising, 
when the exigencies of the service requires it; and it is settled, that the 
validity of a contract, under such circumstances, does not depend on the 
degree of skill or wisdom with which the discretion thus conferred is 
exercised.

4. Where the-obligation of one party to a contract requires of him the ex-
penditure of a large sum in preparation to perform, and a continuous 
readiness to perform, the law implies a corresponding obligation on the 
other party to do what is necessary to enable the first to comply with his 
agreement.

5. Where the defendant agreed to pack a definite number of hogs for plaintiff,
and made all his preparations to do so, and was ready to do so, but the 
defendant refused to furnish the hogs to be packed, the measure of dam-
ages is the difference between the cost of doing the work and the price 
agreed to be paid for it, making reasonable deductions for the less time 
engaged, and for release from the care, trouble, risk, and responsibility 
attending its full execution.

Appeal  from the Court of Claims. The case was thus:
By an act of 14th April, 1818,*  “the Commissary-General 

and his assistants shall perform such duties in purchasing 
and issuing of rations as the President shall direct;” “sup-
plies for the army (unless in particular and urgent cases the 
Secretary of War should otherwise direct) shall be 
chased by contract, on public notice,” &c., “ which contract 
shall be made under such regulations as the Secretary of War 
may direct.” One of the regulations prescribed by the Sec-
retary of War, and which made Rule No. 1179 in the Army 
Regulations of 1863, is thus:

“ Contracts for subsistence stores shall be made after due public

* 3 Stat, at Large, 426, 6, 7.
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notice, and on the lowest proposals received from a responsible 
person who produces the required article. These agreements shall 
expressly provide for their termination at such time as the Commissary- 
General may direct.”

By an act of March 2, 1861,*  it is provided, that

“ All purchases and contracts for supplies or services in any of 
the departments of the government, except for personal services, 
when the public exigencies do not require the immediate delivery of 
the article or articles, or performance of the service, shall be made 
by advertising a sufficient time previously for proposals respect-
ing the same. When immediate delivery or performance is re-
quired by the public exigency, the articles or service may be 
procured by open purchase or contract at the places, and in the 
manner in which such articles are usually bought and sold, or 
such services engaged between individuals.”

These statutes and regulations being in force, the Secretary 
of War, through the Commissary-General, authorized Major 
Simonds, at Louisville, in October, 1864, and during the late 
rebellion, to buy hogs and enter into contracts for slaughter-
ing and packing them, to furnish pork for the army.

On the 27th of October, Simonds, for the United States, and 
Speed, made a contract, by which the live hogs, the cooper-
age, salt, and other necessary materials, were to be delivered 
to Sp'bed by the United States, and he was to do the work of 
slaughtering and packing. The contract was agreed to be 
subject to the approval of the Commissary-General of Sub-
sistence.

No advertisements for bids or proposals was put out before 
making the contract, nor did the contract contain a provision 
that it should terminate at such times as the Commissary- 
General should direct.

After the contract was made, Simonds wrote—as the facts 
were found under the rules, by the Court of Claims, to be— 
to the Commissary-General, informing him substantially of 
its terms; but no copy of it, nor the contract itself, was pre-

* 12 Stat, at Large, 220.
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sented to the Commissary-General for formal approval. The 
Commissary-General thereupon wrote to Simonds, expressing 
his satisfaction at the progress made, and adding: “ The 
whole subject of pork-packing at Louisville is placed subject 
to your direction under the advice of Colonel Kilburn.”

The claimant incurred large expenditures in the prepara-
tion for fulfilling his contract. He also kept, during the 
whole season, the full complement of hands necessary to 
have slaughtered the whole 50,000 hogs within the custom-
ary season. During the season, there were furnished to the 
claimant 16,107 hogs; but owing to the high price of hogs, 
Simonds, with the approval of the Commissary-General, 
gave up the enterprise, and refused to furnish the remainder 
of the 50,000 hogs.

Upon these facts the Court of Claims held,
1st. That the Secretary of War, through the Commissary- 

General, might authorize such a contract to be made without 
a resort to the advertisement and bids proposed.

2d. That the letter of the Commissary-General was a vir-
tual approval of the contract.

3d. That the contract was an engagement on the part of 
the United States to furnish 50,000 hogs to the claimant, to 
slaughter and pack at the stipulated price, and that their 
failure in part to perform the same entitled the plaintiff’ to 
recover damages.

4th. That the true measure of damages was the difference 
between the cost of doing the work and what the claimant 
was to receive for it, making reasonable deductions for the 
less time engaged, and for release from the care, trouble, 
risk, and responsibility attending a full execution of the con-
tract.

The court awarded damages accordingly to the claimant, 
and the United States appealed.

Mr. Dickey, Assistant Attorney-General, for the appellant:
1. Where Congress has intended that the government shall 

embark in the business of manufacturing any of the materiel 
of war, it has made special provision by law for its doing so.
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It has established armories and navy-yards, and provided for 
the making of arms and the building of vessels; but no-
where can be found any enactment authorizing any officer 
or class of officers to embark the government in the business 
of curing pork or bacon, or in the business of raising corn, 
or hogs, or cattle, or horses, or mules, or asses for the army.

2. The contract is not binding upon the United States, 
because it contains no provision “for the termination” of 
the contract “ at such times as the Commissary-General may 
direct.”

This contract, containing no such provision, is a contract 
made in violation of the statute of 1818, and is not binding 
upon the United States.

3. If the want in this contract of the provision for its 
termination at such time as the Commissary-General shall 
direct, does not vitiate the contract, it must be held that the 
contract will be treated as containing the clause, inasmuch as 
the law requires that it should contain the clause. Pork-
packing and curing bacon is not within the scope of the 
powers of the Secretary of War and of his subordinates, 
and if the contract is regarded as containing this provision, 
then there is an end of this case, for in that case it was no 
violation of the contract for Simonds, with the approbation 
of the Commissary-General, to terminate the contract at any 
time.

4. This contract is not binding upon the United States, 
because there was no advertisement for proposals before the 
contract was made, as required by the act of March 2, 1861. 
The Court of Claims do not find that any public exigency 
required “the immediate delivery of the article, or perform-
ance of the serviceon the contrary, the very nature of 
the contract shows that immediate delivery or immediate 
performance was not contemplated.

5. Where a contract is made subject to the approval of 
the Commissary-General, it is not binding on the United 
States until it is so approved, after the commissary has full 
knowledge of all the provisions and defects of the con-
tract. It is not sufficient that he be informed “substantially 
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of its terms,” as was the fact in this case. This does not 
show that the Commissary-General wras informed that this 
contract contained no clause for its termination at the will 
of the Commissary-General; nor that the Commissary- 
General was informed that the contract was made privately 
without advertisement for proposals, as required by law and 
the regulations.

6. By the terms of the contract, the United States were 
not bound to furnish to the claimant any given number of 
hogs. The true construction of the contract is, that claim-
ant agreed to slaughter the “hogs-presented” by the United 
States, for the price per hundred pounds specified, up to the 
number of 50,000 hogs.

7. Assuming the contract valid and binding upon the 
United States, and that it required the United States to 
furnish the full 50,000 hog-s, and that it could not be termi- 
nated by the Commissary-General without the consent of 
the claimant, still the facts found do not show a statement 
of case enabling claimant to have an action for a breach of 
the contract by the United States. Though the “ claimant 
incurred large expenditures in the preparation for fulfilling 
his contract,” yet it does not appear that he completed the 
necessary preparation to fulfil his contract, or that he was ever 
ready at any time to slaughter a single hog. He kept, it is true, 
all “ the hands necessary,” but it required other things beside 
hands, and it does not appear that any one of these things 
was provided.

The covenants or undertakings in this contract are clearly 
mutual and dependent, and before claimant can recover for 
the breach alleged, he must show a readiness, a willingnessT 
and an otter or. his part to perform.

8. The rule for the measure of damages is not a correct 
rule as applied to the facts found. It does not appear that 
the claimant’s hands -were kept in idleness, or even un- 
profitably employed. For aught that appears, they and the 
other expensive preparations were in fact more profitably 
employed in slaughtering hogs for other payties, which work 
could not have been performed if the government contract

VOL. VIII. 6
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had not been abandoned. In fact, the abandonment of the 
contract by the government may have been a source of profit 
to claimant rather than of loss.

J/r. C. F. Peck, contra.

Mr. Justice MILLER delivered the opinion of the court.
The counsel for the appellant urges eight separate objec-

tions to this judgment, which we must notice in the order 
they are presented.

1. Pork-packing and curing bacon is not a business within 
the scope of the powers of the Secretary of War, or his sub-
ordinates.

If by this is meant that the War Department has no au-
thority to enter into the business of converting hogs into 
pork, lard, and bacon, for purposes of profit or sale as indi-
viduals do, the proposition may be conceded. But, if it is 
intended to deny to the department this mode of procuring 
supplies when it may be the only sufficient source of supply 
for the army, the proposition is not sound. The Commis-
sary Department is in the habit, and always has been, of 
buying beef cattle and having them slaughtered and de-
livered to the forces. Is there no power to pay the butchers 
wTho kill for their services? That is just what the claimants 
contracted to do with the hogs w7hich the government had 
purchased of other parties, and it is for this butchering and 
curing the meat that the government agreed to pay. The 
proposition places a construction altogether too narrow on 
the powers confided to the War Department in procuring 
subsistence, which in time of war, as this was, must lead to 
great embarrassment in the movement and support of troops 
in the field.

2. The contract is not binding, because it contains no 
provision for terminating it at the discretion of the Com-
missary-General.

This objection is based on Rule 1179 of the Army Regula-
tions of 1863. But that has reference to contracts for the 
¡regular and continuous supply of subsistence stores, and
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not to contracts for services or labor; and it is required be-
cause the post or force to be supplied may be suddenly re-
moved or greatly diminished. It has no application to a 
contract for a certain amount of supplies, neither more nor 
less, or to do a specific job of work requiring skilled labor. 
While the commissary might have insisted on a provision 
in this contract that he should only be required to pay for 
packing as many hogs as he chose to furnish, for which he 
might in that event have been charged a higher price, he 
did not do so, and cannot have the benefit of it as though 
he had.

3. This answers also the third point, namely: that the 
agreement is to be treated as though that provision were 
in it.

4. That it is not binding on the United States, because 
there was no advertisement for proposals to contract.

This objection is founded on the act of March 2, 1861.*
But that statute, while requiring such advertisement as 

the general rule, invests the officer charged with the duty 
of procuring supplies or services with a discretion to dis-
pense with advertising, if the exigencies of the public service 
require immediate delivery or performance.

It is too well settled to admit of dispute at this day, that 
where there is a discretion of this kind conferred on an 
officer, or board of officers, and a contract is made in which 
they have exercised that discretion, the validity of the con-
tract cannot be made to depend on the degree of wisdom or 
skill which may have accompanied its exercise.f

5. The contract was not approved by the Commissary- 
General.

The agreement contains a provision that it is subject to 
the approval of that officer. The Court of Claims finds that, 
while no copy of the agreement was presented to the Com-

* 12 Stat, at Large, 220.
f Philadelphia & Trenton Railroad Co. v. Stimpson, 14 Peters, 448; 

Martin v. Mott, 12 Wheaton, 19; Royal British Bank v. Turquand, 6 Ellis 
& Blackburn, 327; Maclae v. Sutherland, 25 English Law and Equity, 114; 
Ross v. Reed, 1 Wheaton, 482.
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missary-General for formal approval, Major Simonds wrote 
him a letter informing him substantially of its terms, to 
which he replied, expressing his satisfaction at the progress 
made; and the court further finds as a conclusion of law 
that the letter of the Commissary-General was a virtual 
approval of the contract. We are of opinion that, taking 
all this together, it is a finding by the court as a question of 
fact that the contract was approved by that officer; and 
inasmuch as neither the instrument itself nor any rule of 
law prescribes the mode in which this approval shall be 
evidenced, that a jury would have been justified in finding 
as the court did.

6. That by the terms of the contract the United States 
were not bound to furnish any given number of hogs.

Without entering into a discussion of the general doctrine 
of the implication of mutual covenants, we deem it sufficient 
to say that where, as in this case, the obligation of plaintiffs 
requires an expenditure of a large sum in preparation to 
enable them to perform it, and a continuous readiness to 
perform, the law implies a duty in the other party to do 
whatever is necessary for him to do to enable plaintiffs to 
comply with their promise or covenant. But the last article- 
of the agreement seems to be an express promise to furnish 
all the hoars mentioned in the contract, o

7. That plaintiffs have not proved that they were ready 
and willing to perform.

But the Court of Claims find this readiness, for they say 
that “claimants incurred large expenditures in preparation 
for fulfilling their contract, and during the whole season kept 
the full complement of hands necessary to have slaughtered 
the whole 50,000 within the customary season.”

8. The rule for the measure of damages is not the correct 
rule as applied to the facts.

What would be the true rule is riot pointed out. And we 
do not believe that any safer rule, or one nearer to that sup-
ported by the general current of authorities, can be found 
than that adopted by the court, to wit: the difference be-
tween the cost of doing the work and what claimants were
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to receive for it, making reasonable deduction for the less 
time engaged, and for release from the care, trouble, risk, 
and responsibility attending a full execution of the contract.

The leading case on this subject in this country is Master-
ton v. Brooklyn*  and that fully supports the proposition of 
the Court of Claims.

Ex PARTE YERGER.

1. In all cases where a Circuit Court of the United States has, in the exercise
of its original jurisdiction, caused a prisoner to be brought before it, and 
has, after inquiring into the cause of detention, remanded him to the 
custody from which he was taken, this court, in the exercise of its 
appellate jurisdiction, may, by the writ of habeas corpus, aided by the 
writ of certiorari, revise the decision of the Circuit Court, and if it be 
found unwarranted by law, relieve the prisoner from the unlawful re-
straint to w’hich he has been remanded.

2. The second section of the act of March 27th, 1868, repealing so much of the
act of February 5th, 1867, as authorized appeals from the Circuit Courts 
to the Supreme Court, does not take away or affect the appellate juris-
diction of this court by habeas corpus, under the Constitution and the 
acts of Congress prior to the date of the last-named act.

On  motion and petition for writs of habeas corpus and cer-
tiorari, the case being thus :

The Constitution ordains in regard to the judiciary as 
follows :

“The judicial power of the United States shall be vested in 
one Supreme Court and in such inferior courts as the Congress 
may from time to time ordain and establish. The judicial power 
shall extend to all cases in law or equity arising under this Con-
stitution, the laws of the United States,” &c.

“In all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a State shall be a party, the 
Supreme Court shall have original jurisdiction. In all the other 
cases before mentioned, the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the Congress shall make.”

* 7 Hill, 62.
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It makes provisions, also, in regard to the writ of habeas 
corpus, thus:

a The privilege of the writ of habeas corpus shall not be sus-
pended unless when in cases of rebellion or invasion the public 
safety may require it.”

With these provisions in force, as fimdamental law, the 
first Congress by the 14th section of the act of September 
24th, 1789,*  to establish the judicial courts of the United 
States, after certain enactments relating to the Supreme 
Court, the Circuit Courts, and the District Courts of the 
United States, enacted:

“That all the before-mentioned courts shall have power to 
issue writs of scire facias, habeas corpus, and all other writs not 
especially provided for by statute, which may be necessary for 
the exercise of their respective jurisdictions, and agreeable to 
the principles and usages of law, and that either of the Justices 
of the Supreme Court, as well as Judges of the District Courts, 
shall have power to grant writs of habeas corpus for the purpose 
of and inquiry into the cause of commitment: Provided, That 
writs of habeas corpus shall in no case extend to prisoners in jail 
unless they are in custody under or by color of the authority of the 
United States, or are committed for trial before some court of the 
same, or are necessary to be brought into court to testify."

By statute of 1833,f the writ was extended to prisoners 
confined under any authority, whether State or National, for 
any act done or omitted in pursuance of a law of the United 
States, or of any order, process, or decree of any judge or 
court of the United States; and by an act of 1842,| to 
prisoners, being subjects or citizens of foreign states, in 
custody under National or State authority for acts done or 
omitted by or under color of foreign authority, and alleged 
to be valid under the law of nations.

The writ was, however, much further extended, by an act 
of the 5th February, 1867,§ entitled “An act to ‘amend’ the

* 1 Stat, at Large, 81. f 4 Id. 634. J 5 Id. 539. g 14 Id. 385.
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Judiciary Act of 1789, above quoted.” This act of 1867, 
provided:

“That the several courts of the United States, and the several 
justices and judges of such courts, within their respective juris-
dictions, in addition to the authority already conferred by law, shall 
have power to grant writs of habeas corpus in all cases where any 
person may be restrained of his or her liberty, in violation of the 
Constitution, or of any treaty or law of the United States,” &c.

And after providing for the awarding and hearing of the 
writ, the act proceeds:

“From the final decision of any judge, justice, or courts inferior 
to the Circuit Court, appeal may be taken from the Circuit Court 
of the United States for the district in which the said cause is 
heard, and from the judgment of said Circuit Court to the Supreme 
Court of the United States.”

Finally, by an act of March 27th, 1868,*  passed after an 
appeal in a particular case, the subject of much party discus-
sion, under the above-quoted act of 1867, from the Circuit 
Court to the Supreme Court of the United States, had been 
argued before this latter court, had been taken into advise-
ment by it—a history more particularly set forth in Ex parte 
McCardlef—Congress passed an act providing by its second 
section:

“ That so much of the act, approved February 5th, 1867, entitled 
‘An act to amend an act to establish the judicial courts of the 
United States, approved September 24th, 1789/ as authorized an 
appeal from the judgment of the Circuit Court to the Supreme 
Court of the United States, or the exercise of any such juris-
diction by said Supreme Court on appeals which have been or 
may hereafter be taken, be, and the same is hereby, repealed.”

In this state of constitutional and statutory provisions, a 
writ of habeas corpus upon the prayer of one Yerger, addressed 
to the Circuit Court of the United States for the Southern 
District of Mississippi, was directed to certain military officers

* 15 Stat, at Large, 44. f 7 Wallace, 509.
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holding the petitioner in custody, commanding them to pro-
duce his body, and abide the order of the court.

In obedience to this writ, the petitioner was brought into 
court by Major-General R. S. Granger, who made return in 
due form, certifying the cause of detention to be, that the 
petitioner had been arrested, and was held for trial, upon a 
charge of murder, by a military commission, under the act of 
Congress of the 2d of March, 1867, “to providefor the more 
efficient government of the rebel States.”

Upon this return, the petitioner was ordered into the cus-
tody of the marshal, and the court proceeded to hear argu-
ment. It was admitted on the part of the United States, 
that the petitioner was a private citizen of the State of Mis-
sissippi; that he was being tried by the military commission, 
without a jury, and without presentment or indictment by a 
grand jury; and, that be was not, and never had been, con-
nected with the army and navy of the United States, or with 
the militia in active service in time of war or invasion.

Upon this case, the Circuit Court adjudged that the im-
prisonment of the petitioner was lawful, and passed an order 
that the writ of habeas corpus be dismissed, and that the 
prisoner be remanded to the custody of the military officer 
by whom he had been brought into court, to be held and 
detained for the purposes, and to answer the charge set forth 
in the return.

To obtain the reversal of that order, and relief from im-
prisonment, the petitioner now asked for a writ of certiorari 
to bring here for review the proceedings of the Circuit Court, 
and for a writ of habeas corpus to be issued, under the au-
thority of this court, to the officers to whose custody he was 
remanded.

The questions therefore were:
1. Whether the action of the Circuit Court was to be re-

garded as the cause of the commitment, to which the act of 
1789 applies- the writ of habeas corpus; and whether, if found 
unlawful, relief might be granted, although the original im-
prisonment was by military officers for the purpose of a trial 
before a military commission.
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2. If the court possessed this jurisdiction, had it been 
taken away by the 2d section of the act of March, 1867?

Upon the suggestion of the Attorney-General, made in 
view of the importance of the questions which would prob-
ably arise, if the case was brought to hearing, the court 
ordered preliminary argument upon the jurisdiction of the 
court to issue the writ prayed for; the only question, there-
fore, raised in the present stage of the case.

Messrs. P. Phillips and Carlisle, in support of the motion, con-
ceding that this court could grant the writ only in the exer-
cise of the appellate jurisdiction, yet argued, that the writ 
of habeas corpus, being a bulwark of freedom, demanded a 
liberal interpretation of clauses in the Constitution and stat-
utes relating to it, so as to allow and preserve the writ, rather 
than to withhold or destroy it; that the grant of the writ 
as here invoked was in the exercise of an appellate power; 
that, as was decided in Ex parte Milligan,*  in the face of a 
powerful argument by Mr. Stanbery to the contrary, pro-
ceeding in habeas corpus was a suit, a process of law, by which 
the party sought to obtain his rights. The proceeding in the 
Circuit Court was therefore a suit; and, undoubtedly, there 
had been an order in it; an order, namely, that the writ 
of habeas corpus be dismissed, and the prisoner remanded 
to answer the charge set forth in the return. Yerger, the 
prisoner in this case, was, therefore, at this time, in the 
possession of the military authorities, in virtue of an order 
of the Circuit Court. The review by this court of such an 
order, was an exercise of appellate power, and of no other 
power.

It was, therefore, unnecessary to invoke such cases as In 
re Kaine.-\

But if the exercise of the power which was asked, were 
not the exercise of a power in review of a decision of the 
Circuit Court, that case would still authorize this application. 
What was that case ? Kaine was arrested as an alleged fugi-
tive from justice, and brought before a United States Com-

* 4 Wallace, 2. f 14 Howard, 103.



90 Ex par te  Yerge r . [Sup. Ct.

Argument in favor of jurisdiction.

mission er, who made an order committing him to custody, to 
abide the order of the President. A writ of habeas corpus 
was then issued by the Circuit Court of the United States 
for the Southern District of New York. Kaine was brought 
before that court. After a hearing, the writ was dismissed, 
and Kaine was remanded and continued in the custody of 
the marshal under the arrest and commitment by the process 
of the commissioner.

An application was finally made in this court for a writ of 
habeas corpus and a certiorari to the Circuit Court, in order to 
review the order made by that court, remanding the prisoner 
to the custody of the marshal.

On the hearing of this motion, the writ was refused, not 
because of any doubt of the jurisdiction of the court to award 
the writ, but because a majority of the court was of opinion 
that on the merits the prisoner was not entitled tb his dis-
charge. No member of the court expressed an opinion that 
the court did not have power, in the exercise of its appellate 
jurisdiction, to award the writ in order to “ inquire into the 
cause of the commitment” made by the Circuit Court, and 
to review the judgment of that court; which, this court con-
sidered, had been made by the order of remand to the com-
missioner; though no power might exist in this court to 
review directly the act of the commissioner himself. On the 
contrary, the jurisdiction was plainly asserted.

In Ex parte Wells*  convicted of murder, and whose sen-
tence was commuted by the President to imprisonment for 
life, a habeas corpus was issued by the Circuit Court. On the 
return, the position taken by the prisoner that the pardon was 
absolute and the condition void, was overruled. The writ 
was dismissed and the prisoner remanded. On application to 
this court for habeas corpus to reverse this proceeding, all the 
judges, but Curtis and Campbell, JJ., maintained the juris-
diction. Curtis, J., refers to his denial of the jurisdiction in 
Kaine’s case. It will be seen that this denial is placed on the 
ground that “ the custody of the prisoner was at no time

* 18 Howard, 307.
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changed.” He admits “ that when a prisoner is brought into 
court, he is in the power and under the control of the court; 
but unless the court make some order, changing the custody, 
the original custody continues.”

The question being, whether the order remanding to cus-
tody made by the Circuit Court is the “ cause of commit-
ment” referred to in the act of 1789, and so subject to the 
appellate jurisdiction, by means of the habeas corpus, the 
turning-point in the opinion of the dissenting judge is, 
whether the Circuit Court has made an order, when the 
prisoner is produced, changing the original custody. If it 
has, then it is admitted, that when he is remanded to the 
original custody, the order or judgment effecting this is the 
“ cause of commitment,” and may be reviewed in this court 
under the provisions of the act of 1789.

The entry in this case is precisely of that character which 
gives jurisdiction according to the test made by Curtis, J.

When the prisoner was brought into court, he was ordered 
into the custody of the marshal of the district, and there, he 
remained until he was remanded.

No judge of this court, since its organisation, except Bald-
win, J., has ever doubted the jurisdiction in such a case as 
this. That judge fell into the error of holding that the ap-
pellate jurisdiction of this court could only be exercised by 
appeal or writ of error. This opinion was given by him on 
an application for mandamus (in Ex parte Crane), but the 
court granted the writ.

Independent of authority, it is clear, on principle, that the 
exercise of the appellate power is not limited to any particular 
form. When the object is to revise a judicial proceeding the 
mode is wholly unimportant, and a writ of habeas corpus, man-
damus, certificate of division, writ of error, appeal, or cer-
tiorari may be used, if the legislature so determine.*

On the second point, the counsel contended that the act 
of 1867 did not repeal the act of 1789, but, on the con-
trary, recognized it. Its title was “to amend” that act. It

* 2 Story’s Commentaries on the Constitution, 570.
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gave powers in addition to those given by the old act; in-
cluding an appeal to this court. A repeal is not to be pre-
sumed where the language left the intention of the legislature 
doubtful.*  The act of 1868 took away nothing but the ap-
peal here. But even if the act of 1867 repealed the act of 
1789, and the act of 1868 repealed that of 1867, the old act 
would be revived; a repeal of a repealing statute reviving 
the original statute.

Mr. Hoar, Attorney-General of the United States, contended 
that the addressing of the writ to G eneral Granger would be 
an exercise of original jurisdiction alone. He does not hold 
the prisoner under any order or decree of the Circuit Court, 
but holds him by military power. The order of remand 
made no new commitment, and issued no new process as an 
instrument for it, but only pronounced the old process valid, 
and consequently the continuance of the commitment under 
it legal. The custody was at no time changed. Certainly, 
when a prisoner is brought into court upon the return of a 
habeas corpus and subjiciendum, he was then in the power and 
under the control of the court. The court might admit him 
to bail, and might also take order for the future production 
of the prisoner without bail; but in all cases, until the court 
made some order changing the custody, either for the care 
or security of the prisoner, or founded on the illegality of 
his commitment, the original custody continued. In this 
case no such order was made. It mio-ht as well be said, 
when a child is left in possession of his father after a hearing 
on habeas corpus seeking to get him out of it, that the father 
holds his child by judgment of the court, as here that the 
prisoner is in General Granger’s custody by judgment of the 
Circuit Court. In the case of the child, the father holds the 
child in virtue of his parental right, which the court per-
ceiving, has asserted. So in the case of the petitioner, the 
court has simply let him alone; left him where it found him.

This being the case, the writ will not lie; for certainly this

* City of Galena v. Amy, 5 Wallace, 705.
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court cannot exercise appellate control over the proceeding 
of a military commission.

The decision In re Kaine has no bearing. The refusal was 
on merits. Any admission or assertion of jurisdiction in 
such a case is of no value. Some judges are fond of dicta 
and irrelative assertion and argument. When denying an 
application on merits, they will concede that they have juris-
diction, and vice versd. But the point adjudged is the only 
matter of value, and In re Kaine, this point was, that the 
case was without merits. Metzger's case*  on the other hand, 
seems much in point. It was the case of an application for 
the writ by a prisoner committed to the custody of the 
marshal by the district judge, at his chambers, under the 
French treaty of extradition.

This court refused the writ on the ground that there is no 
form in which an appellate power can be exercised by it over 
the proceedings of a district judge at his chambers. The 
court say: “ He exercises a special authority, and the law 
has made no provision for the revision of his judgment. It 
cannot be brought before the District or Circuit Court; con-
sequently, cannot, in the nature of an appeal, be brought 
before this court. The exercise of an original jurisdiction 
only could reach such a proceeding, ami this has not been 
given by Congress, if they have the power to confer it.”

The habeas corpus issued with the certiorari as an adjunct 
to the appellate power, is only permitted where the custody 
of the prisoner is an essential part of the judgment or decree 
from which the appeal is taken.

The repeal by the statute of March 27th, 1868, of so much 
of the act of February 5th, 1867, as granted appellate power 
to this court in cases of this nature, was intended and should 
be construed as taking away, not the whole appellate power 
in cases of habeas corpus, but the appellate power in cases to 
which that act applied. It did not mean merely to substitute 
a cumbrous and inconvenient form of remedy for a direct 
and simple one.f

* 5 Howard, 176 + Ex parte McCardle, 7 Wallace. 506.
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Reply.—1. The prisoner was in the custody of General 
Granger. The habeas corpus below took him out of that 
custody. He went into the custody of the court; the custody 
was changed into its charge completely. If the court had 
liberated him, would he not have been liberated by decree 
of the court? Why, when instead of being liberated, he is 
sent away into the custody of General Granger, is he not so 
sent by decree of the court? If General Granger were sued 
by Yerger for false imprisonment, could not, and would not 
the order of remand be pleaded in bar? In all cases of 
judicial decree, the decree does but pronounce an old right 
valid, and continue an original title. A. sues B. to recover 
land which B. and his ancestors for generations have owned 
and been possessed of. The court gives judgment for B. 
Does B. not hold the land by decree of the court? Yet the 
court has only left him where he was. Perceiving a right to 
it, the court has asserted it. The case of Kaine was subse-
quent to that of Metzger, and a peculiar case at best, and 
controls it.

2. The argument of the Attorney-General confounds 
“ appeal,” a specific form of remedy given by the act of 
1867, with “ appellate power,” which existed in another 
form, and was conferred by a prior act. But after all, it 
only asks that the appellate power may be considered as re-
pealed in cases to which that act (the act of 1867) applied. 
But this act is more comprehensive than any act whatever.

The CHIEF JUSTICE delivered the opinion of the court.
The argument, by the direction of the court, was confined 

to the single point of the jurisdiction of the court to issue 
the writ prayed for. We have carefully considered the 
reasonings which have been addressed to us, and I am now 
to state the conclusions to which we have come.

The general question of jurisdiction in this case resolves 
itself necessarily into two other questions:

1. Has the court jurisdiction, in a case like the present, to 
inquire into the cause of detention, alleged to be unlawful, 
and to give relief, if the detention be found to be in fact
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unlawful, by the writ of habeas corpus. under the Judiciary 
Act of 1789?

2. If, under that act, the court possessed this jurisdiction, 
has it been taken away by the second section of the act of 
March, 27, 1868,*  repealing so much of the act of February 
5, 1867,f as authorizes appeals from Circuit Courts to the 
Supreme Court?

Neither of these questions is new here. The first has, on 
several occasions, received very full consideration, and very 
deliberate judgment.

A cause, so important as that which now invokes the 
action of this court, seems however to justify a reconsidera-
tion of the grounds upon which its jurisdiction has been 
heretofore maintained.

The great writ of habeas corpus has been for centuries es-
teemed the best and only sufficient defence of personal 
freedom.

In England, after a long struggle, it was firmly guaranteed 
by the famous Habeas Corpus Act of May 27, 1679,J “for 
the better securing of the liberty of the subject,” which, as 
Blackstone says, “ is frequently considered as another Magna 
Charta.”§

It was brought to America by the colonists, and claimed 
as among the immemorial rights descended to them from 
their ancestors.

Naturally, therefore, when the confederated colonies be-
came united States, and the formation of a common gov-
ernment engaged their deliberations in convention, this great 
writ found prominent sanction in the Constitution. That 
sanction is in these words:

“The privilege of the writ of habeas corpus shall not be 
suspended unless when in cases of rebellion or invasion the 
public safety may require it.”

The terms of this provision necessarily imply judicial 
action. In England, all the higher courts were open to ap-

* 15 Stat, at Large, 44. f 14 Id. 385.
t 3 British Stat, at Large, 397; 3 Hallam’s Constitutional History, 19.
| 3 Commentary, 135.
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plicants for the writ, and it is hardly supposable that, under 
the new government, founded on more liberal ideas and 
principles, any court would be, intentionally, closed to them.

We find, accordingly, that the first Congress under the 
Constitution, after defining,' by various sections of the act 
of September 24,1789, the jurisdiction of the District Courts, 
the Circuit Courts, and the Supreme Court in other cases, 
proceeded, in the 14th section, to enact, “that all the before-
mentioned courts of the United States shall have power to 
issue writs of scire facias, habeas corpus, and all other writs, 
not specially provided by statute, which may be necessary 
for the exercise of their respective jurisdictions, and agreea-
ble to the principles and usages of law.”* In the same 
section, it was further provided “that either of the Justices 
of the Supreme Court, as well as Judges of the District 
Courts, shall have power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of commitment; 
provided that writs of habeas corpus shall in no case extend 
to prisoners in jail, unless they are in custody, under, or by 
color of the authority of the United States, or are com-
mitted for trial before some court of the same, or are neces-
sary to be brought into court to testify.”

That this court is one of the courts to which the power to 
issue writs of habeas corpus is expressly given by the terms 
of this section has never been questioned. It would have 
been, indeed, a remarkable anomaly if this court, ordained 
by the Constitution for the exercise, in the United States,- of 
the most important powers in civil cases of all the highest 
courts of England, had been denied, under a constitution 
which absolutely prohibits the suspension of the writ, except 
under extraordinary exigencies, that power in cases of alleged 
unlawful restraint, which the Habeas Corpus Act of Charles 
II expressly declares those courts to possess.

But the power vested in this court is, in an important 
particular, unlike that possessed by the English courts. The 
jurisdiction of this court is conferred by the Constitution,

1 Stat, at Large, 81.



Dec. 1868.] Ex part e Yerge r . 97

. Opinion of the court.

and is appellate; whereas, that of the English courts, though 
declared and defined by statutes, is derived from the common 
law, and is original.

The judicial power of the United States extends to all 
cases in law and equity arising under the Constitution, the 
laws of the United States, and treaties made under their 
authority, and to large classes of cases determined by the 
character of the parties, or the nature of the controversy.

That part of this judicial power vested in this court is 
defined by the Constitution in these words:

“ In all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a State shall be a party, the 
Supreme Court shall have original jurisdiction. In all the 
other cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations as the Congress shall 
make.”

If the question w.ere a new one, it would, perhaps, deserve 
inquiry whether Congress might not, under the power to 
make exceptions from this appellate jurisdiction, extend the 
original jurisdiction to other cases than those expressly enu-
merated in the Constitution; and especially, in view of the 
constitutional guaranty of the writ of habeas corpus, to cases 
arising upon petition for that writ.

But, in the case of Marbury v. Madison,*  it was deter-
mined, upon full consideration, that the power to issue writs 
of mandamus, given to this court by the 13th section of the 
Judiciary Act, is, under the Constitution, an appellate juris-
diction, to be exercised only, in the revision of judicial 
decisions. And this judgment has ever since been accepted 
as fixing the construction of this part of the Constitution..

It was pronounced in 1803.. In 1807 the same construc-
tion was given to the provision of the 14th section relating 
to the writ of habeas corpus, in the case of Bollman and 
Swartwoutf

The power to issue the writ had been previously exercised

* 1 Cranch, 137. f 4 Id. 100.
VOL. VIII. 7
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in Hamilton's case*  (1795), and in Burford’s case^ (1806), in 
neither of which cases does the distinction between appellate 
and original jurisdiction appear to have been made.

In the case of Bollman and Swarlwout, however, the point 
was brought distinctly before the court; the nature of the 
jurisdiction was carefully examined, and it was declared to 
be appellate. The question then determined has not since 
been drawn into controversy.

The doctrine of the Constitution and of the cases thus far 
may be summed up in these propositions : .

(1.) The original jurisdiction of this court cannot be ex-
tended by Congress to any other cases than those expressly 
defined by the Constitution.

(2.) The appellate'jurisdiction of this court, conferred by 
the Constitution, extends to all other cases within the judi-
cial power of the United States.

(3.) This appellate jurisdiction is subject to such, excep-
tions, and must be exercised under such regulations as Con-
gress, in the exercise of its discretion, has made or may see 
fit to make.

(4.) Congress not only has not excepted writs of habeas 
corpus and mandamus from this appellate jurisdiction, but 
has expressly provided for the exercise of this jurisdiction 
by means of these writs.

We come, then, to consider the first great question made 
in the case now before us.

We shall assume, upon the authority of the decisions re-
ferred to, what we should hold were the question now for 
the first time presented to us, that in a proper case this court, 
under the act of 1789, and under all the subsequent acts, 
giving jurisdiction in cases of habeas corpus, may, in the ex-
ercise of its appellate power, revise the decisions of inferior 
courts of the United States, and relieve from unlawful im-
prisonment authorized by them, except in cases within some 
limitations of the jurisdiction by Congress.

It remains to inquire whether the case before us is a

* 8 Dallas, 17. • f 3 Cranch, 448.



Dec. 1868.] EX PARTE YERGER. 99

Opinion of the court.

proper one for such interposition. Is it within any such 
limitation ? In other words, can this court inquire into the 
lawfulness of detention, and relieve from it if found unlaw-
ful, when the detention complained of is not by civil au-
thority under a commitment made by an inferior court, but 
by military officers, for trial before a military tribunal, after 
an examination into the cause of detention by the inferior 
court, resulting in an order remanding the prisoner to cus-
tody ? . .

It was insisted in argument that, “ to bring a case within 
the appellate jurisdiction of this court in the sense requisite 
to enable it to award the writ of habeas corpus under the Ju-
diciary Act, it is necessary that the commitment should ap-
pear to have been by a tribunal whose decisions are subject 
to revision by this court.”

This proposition seems to assert, not only that the deci-
sion to be revised upon habeas corpus must have been made 
by a court of. the United States, subject to the ordinary ap-
pellate jurisdiction of this court, but that having been so 
made, it must have resulted in an order of commitment to 
civil authority subject to the control of the court making it.

The first branch of this proposition has certainly some 
support in Metzger’s case*  in which it was held that an order 
of commitment made by a district judge at chambers cannot 
be revised here by habeas corpus. This case, as was observed 
by Mr. Justice Nelson in Kaine’s case,]- stands alone; and it 
may admit of question whether it can be entirely reconciled 
with tfie proposition, which we regard as established upon 
principle and authority, that the appellate jurisdiction by 
habeas corpus extends to all cases of commitment by the ju-
dicial authority of the United States, not within any excep-
tion made by Congress.

But it is unnecessary to enter upon this inquiry here. 
The action which we are asked to revise was that of a tri-
bunal whose decisions are subject to revision by this court 
in ordinary -modes.

* 5 Howard, 176. f 14 lb. 103.
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We need consider, therefore, only the second branch of 
the proposition, namely, that,the action of the inferior court 
must have resulted in éomm|0ient for trial in a civil 
court; and the infer^ée dras^n from it, that no relief can 
be had here, by habeas froi^wiprisonmentunder mili-
tary authority, tt? whig^i^uie ^rttioner may have been re-
manded by such a^S>urt. x'V''

This proposition cej^hly is not supported by authority.
In Koine's case allQne judges, except one, asserted, directly 

or indirectly, the jurisdiction of this court to give relief in 
a case where the detention.was by order of a United States 
commissioner. The lawfulness of the detention had been 
examined by the Circuit Court for the Southern District of 
New York upon a writ of habeas corpus, and that court had 
dismissed the writ and remanded the prisoner to custody. 
In this court relief was denied on the merits, but the juris-
diction was questioned by one judge only. And it is diffi-
cult to find any substantial ground upon which jurisdiction 
in that case can be affirmed, and in this denied.

In Wells’s case*  the petitioner was confined in the peni-
tentiary, under a sentence of death, commuted by the Presi-
dent into a sentence of imprisonment for life. He obtained 
a writ of habeas corpus from the Circuit Court of the District 
of Columbia, was brought before that court, and was re-
manded to custody. He then sued out a writ of habeas cor-, 
pus from this court, and his case was fully considered here.- 

e No objection was taken to the jurisdiction, though there, as 
here, it was evident that the actual imprisonment,, at the 
time of the petition for the writ, was not under the direction 
of the court by whose order the prisoner was remanded, but 
by a different and distinct authority.

In this case of Wells, Mr. Justice Curtis again dissented, 
and, on the point of jurisdiction, Mr. Justice Campbell con-
curred with him. The other judges, though all, except one, 

• were of opinion that the relief asked must be denied, agreed 
in maintaining the jurisdiction of the court. Judge Curtis,

* 18 Howard, 308.
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who regarded the question as left undetermined in Kaine’s 
case, admitted that the jurisdiction was asserted in this, and 
stated the ground of judgment affirming jurisdiction to be 
that, “as the Circuit Cojirt Had had the prisoner before it, 
and has remanded him, tlii? court'/by a writ of habeas corpus, 
may examine that decision and, see whether it be erroneous 
or not.” '

Since this judgment was pronounced, the jurisdiction, in 
cases similar to that now before the court, has not hitherto 
been questioned.

We have carefully considered the argument against it, 
made in this case, and are satisfied that the doctrine hereto-
fore maintained is sound.

The great and leading intent of the Constitution and the 
law must be kept constantly in view upon the examination 
of every question of construction.

That intent, in respect to the writ of habeas corpus, is mani-
fest. It is that every citizen maybe protected by judicial 
action from unlawful imprisonment. To this end the act 
of 1789 provided that every court of the United States should 
have power to issue the writ. The jurisdiction thus given 
in law to the Circuit and District Courts is original; that 
given by the Constitution and the law to this court is appel-
late. Given in general terms, it must necessarily extend to 
all cases to which the judicial power of the United States 
extends, other than those expressly excepted from it.

As limited by the act of 1789, it did not extend to cases 
of imprisonment after conviction, under sentences of «.com-
petent tribunals; nor to prisoners in jail, unless in custody 
under or by color of the,authority of the United States, or 
committed for trial before some court of the United States, 
or required to be brought into court to testify. But this 
limitation has been gradually narrowed, and the benefits of 
the writ have been extended, first in 1833,*  to prisoners con-
fined under any authority, whether State or National, for 
any act done or omitted in pursuance of a law of the United

* 4 Stat, at Large, 634.
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States, or of any order, process, or decree of any judge or 
court of the United States; then in 1842*  to prisoners being 
subjects or citizens of foreign States, in custody under Na-
tional or State authority for acts done or omitted by or under 
color of foreign authority, and alleged to be valid under the 
law of nations; and finally, in 1867,f to al] cases where any 
person may be restrained of liberty in violation of the Con-
stitution, or of any treaty or law of the United States.

This brief statement shows how the general spirit and 
genius of our institutions has tended to the widening and 
enlarging of the habeas corpus jurisdiction of the courts and 
judges of the United States; and this tendency, except in 
one recent instance, has been constant and uniform; and it 
is*  in thè light of it that we must determine the true mean-
ing of the Constitution and the law in respect to the appel- 

•. late jurisdiction of this court. We are not at liberty to ex-
cept from it any cases not plainly excepted by law; and we 
think it sufficiently appears from what has been said that no 
exception to this jurisdiction embraces such a case as that 
now before the court. On the contrary, the case is one of 
those expressly declared not to be excepted from the general 
grant of jurisdiction. . For it is a case of imprisonment al-
leged to be unlawful, and to be under color of authority of 
the United States.

It seems to be a necessary consequence that if the appel-
late jurisdiction of habeas corpus extends to any case, it ex-
tends to this. It is unimportant in what custody the prisoner 
mayl»e, if it is a custody to which he has been remanded 
by the order of an inferior court of the United States. It 
is proper to add, that we are not aware of anything in any 
act of Congress, except the act of 1868, which indicates any 
intention to withhold appellate jurisdiction in habeas corpus 
cases from this court, or to abridge the jurisdiction derived 
from the Constitution and defined by the act of 1789. We 
agree that it is given subject to exception and regulation by 
Congress; but it is too plain for argument that the denial

* 5 Stat, at Large, 539. f 14 Id. 385.
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to this court of appellate jurisdiction in this class of cases 
must greatly weaken the efficacy of the writ, deprive the 
citizen in many cases of its benefits, and seriously hinder 
the establishment of that uniformity in deciding upon ques-
tions of personal rights which can only be attained through 
appellate jurisdiction, exercised upon the decisions of courts 
of original jurisdiction. In the particular class of cases, of 
which that before the court is an example, when the custody 
to which the prisoner is remanded is that of some authority 
other than that of the remanding court, it is evident that 
the imprisoned citizen, however unlawful his imprisonment 
may be in fact, is wholly without remedy unless it be found 
in the appellate jurisdiction of this court.

These considerations forbid any construction giving to 
doubtful words the effect of withholding or abridging this 
jurisdiction. They would strongly persuade against the 
denial of the jurisdiction even were the reasons for affirming 
it less cogent than they are.

We are obliged to hold, therefore, that in all cases where 
a Circuit Court of the United States has, in the exercise of 
its original jurisdiction, caused a prisoner to be brought 
before it, and has, after inquiring into the cause of deten-
tion, remanded him to the custody from which he was taken, 
this court, in the exercise of its appellate jurisdiction, may, 
by the writ of habeas corpus, aided by the writ of certiorari, 
revise the decision of the Circuit Court, and if it be found 
unwarranted by law, relieve the prisoner from the unlawful 
restraint to which he has been remanded.

This conclusion brings us to the inquiry whether the 2d 
section of the act of March 27th, 1868, takes away or affects 
the appellate jurisdiction of this court under the Constitution 
and the acts of Congress prior to 1867.

In Me Cardie’s case,*  we expressed the opinion that it does 
not, and we have now re-examined the grounds of that opinion.

The circumstances under which the act of 1868 was passed 
were peculiar.

* 7 Wallace, 508.
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On the 5th of February, 1867, Congress passed the act 
to which reference has already been made, extending the 
original jurisdiction by habeas corpus of the District and Cir-
cuit Courts, and of the several judges of these courts, to all 
cases of .restraint of liberty in violation of the Constitution, 
treaties, or laws of the United States. This act authorized 
appeals to this court from judgments of the Circuit Court, 
but did not repeal any previous act conferring jurisdiction 
by habeas corpus, unless by implication.

Under this act, one McCardle, alleging unlawful restraint 
by military force, petitioned the Circuit Court for the 
Southern District of Mississippi for the writ of habeas corpus. 
The writ was issued, and a return was made; and, upon 
hearing, the court decided that the restraint was lawful, and 
remanded him to custody. McCardle prayed an appeal, 
under the act, to this court, which was allowed and per-
fected. A motion to dismiss the appeal was made here and 
denied. The case was then argued at the bar, and the argu-
ment having been concluded on the 9th of March, 1869, was 
taken under advisement by the court. While the cause was 
thus held, and before the court had time to consider the de-
cision proper to be made, the repealing act under considera-
tion was introduced into Congress. It was carried through 
both houses, sent to the President, returned with his objec-
tions, repassed by the constitutional majority in each house, 
and became a law on the 27th of March, within eighteen 
days after the conclusion of the argument.

The effect of the act was to oust the court of its jurisdic-
tion of the particular case then before it on appeal, and it is 
not to be doubted that such wTas the effect intended. Nor 
will it be questioned that legislation of this character is 
unusual and hardly to be justified except upon some imperi-
ous public exigency.

It was, doubtless, within the constitutional discretion of 
Congress to determine whether such an exigency existed; 
but it is not to be presumed that an act, passed under such 
circumstances, was intended to have any further effect than 
that plainly apparent from its terms.
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It is quite clear that the words of the act reach, not only 
all appeals pending, but all future appeals to this court 
under the act of 1867; but they appear to be limited to 
appeals taken under that act.

The words of the repealing section are, “ that so piuch of 
the act approved February 5th, 1867, as authorizes an appeal 
from the judgment of the Circuit Court to the Supreme Court 
of the United States, or the exercise of any such jurisdiction 
by said Supreme Court on appeals which have been, or may 
be hereafter taken, be, and the same is hereby repealed.”

These words are not of doubtful interpretation. They 
repeal only so much of the act of 1867 as authorized ap-
peals, or the exercise of appellate jurisdiction by this court. 
They affected only appeals and appellate jurisdiction author-
ized by that act. They do not purport to touch the appellate 
jurisdiction conferred by the Constitution, or to except from 
it any cases not excepted by the act of 1789. They reach 
no act except the act of 1867.

It has been suggested, however, that the act of 1789, so 
far as it provided for the issuing of writs of habeas corpus 
by this court, was already repealed by the act of 1867. We 
have already observed that there are no repealing words in 
the act of 1867. If it repealed the act of 1789, it did so by 
implication, and any implication which would give to it this 
effect upon the act of 1789, would give it the same effect 
upon the acts of 1833 and 1842. If one was repealed, all 
were repealed.

Repeals by implication are not favored. They are seldom 
admitted except on the ground of repugnancy; and never, 
we think, when the former act can stand together with the 
new act. It is true that exercise of appellate jurisdiction, 
under the act of 1789, was less convenient than under the 
act of 1867, but the provision of a new and more convenient 
mode of its exercise does not necessarily take away the old; 
and that this effect was not intended is indicated by the fact 
that the authority conferred by the new act is expressly de-
clared to be ‘‘in addition” to the authority conferred by the 
former acts. Addition is not substitution.



106 Ex PARTE YERGER. [Sup. Ct.

Opinion of the court.

The appeal given by the act of 1867 extended, indeed, to 
cases within the former acts; and the act, by its grant of 
additional authority, so enlarged the jurisdiction by habeas 
corpus that it seems, as was observed in the McCardle case, 
“ impossible to widen ” it. But this effect does not take 
from the act its character of an additional grant of jurisdic-
tion, and make it operate as a repeal of jurisdiction thereto-
fore allowed.

Our conclusion is, that none of the acts prior to 1867, 
authorizing this court to exercise appellate jurisdiction by 
means of the writ of habeas corpus, were repealed by the act 
of that year, and that the repealing section of the act of 
1868 is limited in terms, and must be limited in effect to the 
appellate jurisdiction authorized by the act of 1867.

We could come to no other conclusion without holding 
that the whole appellate jurisdiction of this court, in cases 
of habeas corpus, conferred by the Constitution, recognized 
by law, and exercised from the foundation of the govern-
ment hitherto, has been taken away, without the expression 
of such intent, and by mere implication, through the opera-
tion of the acts of 1867 and 1868.

The suggestion made at the bar, that the provision of the 
act of 1789, relating to the jurisdiction of this court by ha-
beas corpus, if repealed by the effect of the act of 1867, was 
revived by the repeal of the repealing act, has not escaped 
our consideration. We are inclined to think that such would 
be the effect of the act of 1868, but having come to the 
conclusion that the act of 1789 was not repealed by the act 
of 1867, it is not necessary to express an opinion on that 
point.

The argument having been confined, by direction of the 
court, to the question of jurisdiction, this opinion is limited 
to that question. The jurisdiction of the court to issue the 
writ prayed for is affirmed.



Dec. 1868.] Nail or  v . Will iam s . 107

Statement of the case.

Nail or  v . .Wil li ams .

1. Where a question is asked of a witness, which is illegal only because it
may elicit improper testimony, and the court permits it to bfe answered . 
against the objection of the other party, if the witness knows nothing 
of the matter to which he is interrogated, or if his answer is favorable 
to the objecting party, it is not error of which a revising court can take 
notice. It works him no injury.

2. If it does WQrk the objecting party injury, he can show it by making the
answer a part of the bill of exceptions, and unless he does this there is 
no error of the sort mentioned. ,

8. Where there is nothing in the bill of exceptions which enables a revising 
court to say that questions objected to have exceeded the reasonable 
license which a court, in its discretion, may allow in cross-examination, 
no error is shown.

Appe al  from the Supreme Court for the District of Co-
lumbia, the case being this:

Several negroes had been convicted in Virginia of heinous 
crimes and sentenced to death; but being reprieved by the 
governor of Virginia, were sold by that State to two persons, 
Williams and Davis, upon Williams’s giving bond to trans-
port them beyond the limits of the United States. Williams 
did not so transport them, but took them to Louisiana, and 
was there indicted, convicted, and sentenced to a heavy fine, 
under a statute of Louisiana, for bringing negroes convicted 
of crimes into that State. The negroes themselves, however, 
were not confiscated, but were sold by Williams for a large 
sum, to be thereafter received. In this state of facts, Davis 
(his partner in the purchase from the State of Virginia) as-
signed, in 1847, by instrument of writing, all his interest in 
the slaves to one Nailor, party to this suit, and Williams 
having received the purchase-money for the slaves, Nailor 
thereupon sued him below in assumpsit to recover his share 
of the proceeds, and called two witnesses to prove the gen-
uineness of Davis’s signature to the instrument of assign-
ment, and Williams’s acknowledgment of the claim now set 
up by Nailor.

One of them testified that the assignment was shown in
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the latter part of the year 1867 by the plaintiff to Williams, 
and that Williams, after reading it, said that when the claim 
for the negroes was allowed, and the money obtained for 
them, he (the plaintiff’) should receive one-half thereof by 
virtue of said assignment. This witness, on cross-examina-
tion, was asked :

“ Was not the said plaintiff, at the date of said assignment, 
engaged in trading in negroes?”

The question was objected to, and the objection was over-
ruled. This was the ground of an exception.

The next witness was asked on cross-examination :

u Was not he (the witness), at the date of the said assignment, 
engaged in aiding the plaintiff in trading in negroes?”

This question too was objected to, and the objection was 
overruled; and this constituted a second exception.

On these two exceptions the case was brought here.
The bills of exception did, not show what answers the witnesses 

gave to the questions above-mentioned, or whether, in fact, they an-
swered the questions at all.

Messrs. Brent and Phillips, for thè plaintiff in error :
Nothing could be more irrelevant than the general inquiry 

made of the witness, which is the subject of the first excep-
tion. At the date of the transaction, the buying and selling 
of slaves as chattels was lawful, and the inquiry did not pro-
pose to connect itself with the consideration of the assign-
ment from Davis to Nailor in any way or with any matter 
testified to in chief. Thé only tendency and object of the 
inquiry was to excite in 1867, the prejudices of the jury 
against a plaintiff*  who, twenty years before, might have 
dealt in slaves.

The same objections exist with increased force to the 
similar inquiry regarding the business of the witness, and 
his aiding the plaintiff’ in negro trading, and which makes 
the subject of the second exception. . The purpose of the 
question was, really, to impeach the credibility of the witness
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by a collateral inquiry into his business twenty years ago, 
in matters irrelevant to the subject before the jury, and by 
means unknown to any legitimate or recognized mode of 
impeaching a witness in a court of justice.

Jfr. Bradley, contra.

Mr. Justice MILLER delivered the opinion of the court.
If a question is asked of a witness on the stand, the answer 

to which is pertinent and legal testimony, and the coqrt re-
fuses to permit the witness to answer, this is error which a 
revising court will correct, because the injury to the party 
consists, in the refusal of the court to permit the answer to 
be given, and he can do nothing move to prove the wrong 
done him than to show that he asked a legal question, the 
answer to which, by the action of the court, was denied him.

But where a question is asked which is illegal only be-
cause it may elicit improper testimony, and the court permits 
it to be answered against the objection of the other party, 
the injury done the party is by the answer, and notwithstand-
ing the erroneous ruling of the court, if the witness knows 
nothing of the matter to which he is interrogated, or if his 
answer is favorable to the objecting party, it works him no 
injury. If it does, he can show it by making the answer a 
part of the bill of exceptions, and unless he does this there 
is no error of which a revising*  court can take notice,

* • f'*  -

« For this reason, and also because there is nothing in the 
bill of exceptions which enables us to say that the questions 
themselves exceeded the reasonable license which a court, 
in its discretion, may allow in cross-examination, we are of 
opinion that no error is shown by these bills of exception.

As they constitute the only matters alleged against the 
judgment of the court below, it is

Affi rme d .
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Wari ng  v . The  Mayo r .

The.Bay of Mobile being included within the statutory definition of the port 
of Mobile, contracts for the purchase of cargoes of foreign merchandise 
before or after the arrival of the vessel in the said bay, where the goods 
by the terms of the contract, are not to be at the risk of the purchaser 
until delivered to him in said bay, do not constitute the purchaser 
an “importer,” and the goods so purchased and sold by him, though in 
the original packages, may be properly subjected to taxation by the 
State.

Erro r  to the Supreme Court of Alabama; the question 
involved arising upon that clause of the Constitution which 
ordains that “no State shall lay any imposts on imports, or 
exports, except what may be absolutely necessary for exe-
cuting its inspection laws.”

The facts were these:
The city of Mobile is situated on the west bank of the 

Mobile River, a short distance abo.ve its entry into the Bay 
of Mobile. The bay stretches about thirty miles below the 
city, and is connected with the Gulf, of Mexico by a narrow 
strait. The town of Mobile, by an act of Congress passed 
22d July, 1813,*  was designated as the only port of entry for 
a collection district bounded by West Florida on the east, 
and Louisiana on the west, and comprising the bays, inlets, 
and rivers emptying into the gulf. The Bay of Mobile is a 
part of this district. Vessels anchor twenty-five miles belovy 
the city, and are unladen there upon lighters, which bring 
their cargoes to the town. Those coming from Great Britain 
frequently bring a cargo of salt, and cargoes of this kind are 
generally sold in advance of their arrival, or as soon as they 
reach the bay, before bulk is broken, or they are unloaded.

In this state of commercial practice one Waring was in 
the habit of buying and selling salt thus imported. His 
custom was to purchase the entire cargo, which came in 
sacks, before the goods were entered at the custom-house, 
and usually before the arrival of the vessel, or while it was

3 Stat, at Large, 35.
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in the lower bay. When it arrived in the lower bay, he 
furnished his own lighters, and took the cargo from off the 
vessel. Until the time of such delivery the risk remained 
in the shippers. The consignees made the entries, presented 
the invoices and bills of lading, made the necessary deposit 
of coin for the estimated amount of the duties, and procured 
the permits; and when the duties were finally liquidated as 
required by law and the regulations of the Treasury Depart-
ment, they adjusted and paid the balance.

When Waring sold the salt he sold it in the original 
packages, to traders, in large quantities and for re-sale.

In the year 1866, the corporate authorities of Mobile im-
posed a tax for municipal purposes upon all sales of merchan-
dise in that city, and claimed of Waring a tax upon the sales 
of salt that he had made for six months preceding the date 
of the ordinance, under its conditions. He refused to pay, 
assigning for a reason that the salt disposed of by h’im was 
an import from a foreign country, and that the sales being 
made by him in the way they were, in the original pack-
ages, were still an “import;” and thus under the clause 
of the Constitution above quoted, he was not liable. The 
mayor arrested and fined him. The chancellor on a bill 
filed declared the tax illegal. The Supreme Court of the 
State on appeal held otherwise. They did not regard 
Waring as an importer, and considered that the constitu-
tional prohibition upon the States to levy duties or taxes on 
imports had no application to him.

Waring accordingly brought the cause here for review.
Mr. J. A. Campbell, for Waring, the plaintiff in error fa brief 

of Mr. P. Hamilton being filed):
This court has decided, in Brown v. State of Maryland,*  

that under no form or pretence can any State levy any tax 
upon an article imported into or exported from that State; 
that all such proceedings by the State are absolutely null; 
that till articles imported from abroad have lost their char-
acter of “an import,” and have become incorporated with

* 12 Wheaton, 419; and see Almy v. California, 24 Howard, 169.
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the great mass of property, within the State, they are not 
subject to the jurisdiction of State authority. We rest upon 
the doctrine of these cases, and contend that, on the facts of 
this case, the right of interference by the State of Alabama 
had not arisen, as to this property or its proceeds.

The learned counsel then proceeded to argue—
That as the cargoes were purchased before their arrival or 

while the vessel was in the lower bay, and as the same were 
brought by Waring to the city, where they were weighed and 
the duties settled and paid, that he was to be regarded as an 
importer, and that his sales of the salt, in the original pack-
ages, were exempt from State taxation, under that clause of 
the Constitution which ordains, that no State shall “ lay any 
imposts or duties on imports.”

That this prohibition is universal, and applies to the thing 
imported, and has no reference to the person who may be 
the importer.

That this is a prohibition which Congress cannot waive or 
impair, except on condition that the tax be paid into the 
common treasury of the Union.

That the tax in this case was designed for municipal pur-
poses, and had no reference to any inspection laws, and has 
no sanction from the consent of Congress.

That the port of entry was the city of Mobile, and that 
the salt was landed as the property of Waring.*

Mr. P. Phillips, contra, maintained—
That the city of Mobile is not the port of entry, but that the 

port is defined in the act of 22d July, 1813, and includes 
the whole bay, with the rivers, creeks, and inlets emptying 
into the Gulf of Mexico.

That whether the cargoes were contracted for before or 
after the arrival of the vessel in the bay was unimportant, as 
in either case, they remained wholly at the risk of the shipper 
or his consignee, until they were safely delivered to the 
lighters of Waring in the Bay of Mobile.

* United States v. Vowell, 5 Cranch, 368; Meredith v. United States, 13 
.Peters, 486 ; Arnold v. United States, 9 Cranch, 104; Conard v. Insurance 
Company, 1 Peters, 386; 6 Id. 263.
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That until this delivery, neither the condition nor the 
weight or number of the sacks could be ascertained, arid un-
til this was done, it remained uncertain what was to be paid.

That the rule is the same in the civil as in the common 
law, “ Res peril domino.” Here the risk of Waring did not 
attach, until the importation had become complete by the arrival 
of the vessel at her destined port. He could in no sense be 
regarded as the owner until his risk commenced.*

The case of Brown v. Maryland, so much relied on by op-
posite counsel, maintains the right of the importer to sell free 
from all State intervention, but it also decides that when the 
importer has sold, the subject of the sale is taxable in the 
hands of the purchaser, and it is of no sort of consequence 
whether it retains the original form in which it was imported 
or not. Merchandise, in the original package, once sold by 
the importer, is taxable as other property.!

If the act of importation was complete, which it here was, 
before Waring became the owner of the goods, there was 
necessarily an importer. The exemption from State taxa-
tion applied to him. It cannot be applied to his vendee, 
without a double exemption; such an exemption would be 
absurd.

Mr. Justice CLIFFORD delivered the opinion of the court.
Merchants and traders, engaged in selling merchandise in 

the city of Mobile in the State of Alabama, are required by 
an ordinance passed by the corporate authorities to pay a tax 
to the city equal to one-half of one per cent, on the gross 
amount of their sales, whether the merchandise was sold at 
private sale or at public auction; and if they were so en-
gaged the six months next preceding the 1st day of April, 
1866, they were also required, within fifteen days thereafter, 
to return, under oath, to the collector of taxes, the gross 
amount of their sales during that period of time; and the

* 1 Troplong Com. de la Vente, 86-88; Magee v. Billingsley, 3 Alabama, 
689; Tarling v. Baxter, 6 Barnewall & Cresswell, 360; Simmons v. Swift, 5. 
Id. 857.

t Pervear v. Commonwealth, 5 Wallace, 479.
VOL. vm. 8
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provision was, that if any such merchant or trader neglected 
or failed to make such return, he should be subject to such a 
fine, not exceeding fifty dollars per day, as the mayor of the 
city might impose for each day’s failure or refusal.

Sales of merchandise were made by the complainant within 
that period to a large amount, and he was duly notified that 
he was required to make return, under oath, of the gross 
amount of such sales, and having neglected and refused to 
comply with that requirement within the time specified in 
the ordinance, the mayor of the city caused a summons to 
be issued $nd duly served, commanding the complainant to 
appear before him, as such mayor, to answer for such neg-
lect, but he refused to obey the commands of the summons, 
and thereupon a warrant was issued, and he was arrested and 
brought before the mayor to answer for such contempt; and, 
after hearing, he was sentenced to pay a fine of fifty dollars 
for a breach of the before-mentioned ordinance. Subse-
quently, a second notice of a similar character was given, 
and the complainant still neglecting and refusing to make 
the required returns, he was again summoned to appear before 
the mayor to answer for the neglect, but he refused a second 
time to obey the commands of the precept, and, thereupon, 
such proceedings were had that he was again found guilty 
of contempt and was sentenced to pay an additional fine of 
fifty dollarfe.

Regardingthese proceedings as unwarranted, the complain-
ant filed a bill in equity against the mayor and tax-collector 
of the city, in the local Chancery Court, in which he prayed 
that the respondents might be enjoined from collecting the 
fines ac{judged against him, and from any attempt to collect 
the tax, and that the tax might be adjudged to be null and 
void. Proofs were taken and the parties were heard, and the 
final decree of the Chancellor was, that the complainant was 
entitled to the relief asked, and that the injunction should be 
made perpetual; but that decree, on the appeal of the re-
spondents to the Supreme Court of the State, was, in all 
things, reversed, and the Supreme Court entered a decree 
that the bill of complaint should be dismissed. Whereupon
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the complainant in the Chancery Court sued out a writ of 
error, under the 25th section of the Judiciary Act, and re-
moved the cause into this court.

Exemption from State taxation in this case is claimed 
by complainant upon the ground that the sales made by him 
were of merchandise, in the original packages, as imported 
from a foreign country, and which was purchased by him, in 
entire cargoes, of the consignees of the importing vessels be-
fore their arrival, or while the vessels were in the lower 
harbor of the port.

By the terms of the act of the 22d of July, 1813, it is pro-
vided, “that from and after the 1st day of August next, the 
town of Mobile shall be and the same is hereby established 
the sole port of entry for the district, including the shores, 
waters, and inlets of the bay and river Mobile, and of the 
other rivers, creeks, inlets, and bays emptying into the Gulf 
of Mexico, east of the said river Mobile, and west thereof, 
to the eastern boundary of the State of Louisiana.”*

Mobile is the sole port of entry of the district, and next to 
New Orleans, is the largest cotton market in the United 
States, but vessels of large draft cannot cross the inner bar, 
and, consequently, are compelled to anchor in the lower 
harbor, some twenty or twenty-five miles below the city. 
Small vessels, such as can cross the inner bar, go up to the 
wharves to discharge and receive cargo, but large vessels, 
such as are usually employed to transport cotton, find their 
only anchorage in the lower harbor, where they are unloaded 
on their arrival, and where they receive their cargoes for the 
return voyage. Loading and unloading are accomplished by 
means of lighters, which sometimes are furnished by the 
ship and sometimes by the shipper, for the purpose of load-
ing, and sometimes by the importer, and sometimes by the 
vendee of the merchandise, for the purpose of unloading, 
and for transporting the same to the private stores of the 
purchasers or the public warehouses.!

Ships frequently go there in ballast for cargoes of cotton,

* 3 Stat, at Large, 35.
f The Bark Edwin, 1 Clifford, 325; Same Case, 24 Howard, 389.
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and those going there for that purpose from Liverpool fre-
quently carry salt, using it in many cases as ballast instead of 
the articles more usually employed, which do not pay freight. 
Such shipments are made by the owners or charterers of the 
vessel, and the salt, whether stowed as cargo or used as ballast, 
is usually consigned to the agents of the vessel. Purchases of 
salt imported under such circumstances were made by the 
complainant to a very large amount, and the record shows that 
he sold the salt at his place of business in the city to traders 
and large consumers in the original packages. The con-
tracts to purchase were made before the goods were entered 
at the custom-house, with the consignees of the salt, some- 
times before and sometimes after the arrival of the vessel at 
the anchorage in the lower harbor, but the terms of the 
contract in all cases were that the risk should continue to be 
in the shipper until the salt was delivered to the complainant 
over the side of the vessel into his lighters. He agreed to 
furnish the lighters and to bring them alongside of the vessel, 
and the contract was that the salt, when it was transshipped 
into the lighters of the complainant, became his property, 
and he assumed the risk and expense of transporting the 
same to the wharf and from thence to his own warehouse or 
place of business; but if the goods were lost before such 
delivery the agreement to purchase was not obligatory.

Viewed in the light of these conceded facts the defendants 
contend that the complainant was not the importer of the 
salt; that the salt was imported by the owners of the vessel, 
and that the sale of the salt as made by the consignees to 
the cpmplainant was a sale of imported merchandise.

Goods imported from a foreign country are required to be 
entered at the custom-house of the port where the vessel 
voluntarily arrives with intent to unlade the cargo, and the 
settled law is that no one but the Owner or consignee, or in 
case of his sickness or absence, his agent or factor, is author-
ized to discharge that obligation.*

* The Mary, 1 Gallison, 206f The Boston, lb. 239; United States v Ly-
man, 1 Mason, 482; 1 Stat at Large, 655; Conrad v. Pacific Insurance Co., 6 
Peters, 262; Gray v. Lawrence, 3 Blatchford, 117.
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Importers of foreign merchandise must conform to the 
requirements of law and the regulations of the Treasury 
Department. American ships are forbidden to bring goods 
from any foreign port into the United States unless the 
master thereof shall have on board a manifest in writing, 
signed by the proper person, describing the goods and the 
vessel, and containing the name of the port where the goods 
were taken on board, and the name of the port for which the 
same are consigned or destined.*

Masters commanding any such ships, laden with such 
goods, on their arrival within four leagues of our coast, or 
within any of the bays, harbors, ports, or inlets thereof, are re-
quired, upon demand, to produce such manifest to such officer 
of the customs as shall come on board their ship, for his inspec-
tion, and it is made the duty of the said officer of the customs 
to certify the fact of compliance with that requirement and 
the day when it was so produced. Next requirement is that 
the master shall, within twenty-four hours after the arrival 
of any such ship at any port established by law, or within 
any harbor, inl*et,  or creek thereof, repair to the office of the 
chief officer of the customs and make a report of the arrival 
of the vessel. He may, if he sees fit, present his manifest at 
the same time, but if he omits so to do, the requirement is 
that he shall, within forty-eight hours, make a further report 
in writing to the collector of the district, which report shall 
be in form and shall contain all the particulars contained in 
the manifest.f

Imported goods may be entered for consumption or for 
warehousing, but it will not be necessary to refer to the 
course of proceeding when the goods are deposited in ware-
house, as all the importations in this case were entered for 
consumption. Such entry must be in writing and must be 
made to the collector of the district within fifteen days after 
the required report is filed by the master. The form of the 
entry is prescribed by law and by the regulations of the 
Treasury Department, and the provision is that the owner

* 1 Stat, at Large, 644. f 1 lb.? 649.
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or consignee making the entry shall also produce to the col-
lector and naval officer, if any, the original invoice or invoices 
of the goods, or other documents received in lieu thereof or 
concerning the same, in the same state in which they were 
received, with the bills of lading for the importation.*

Goods imported in any ship or vessel from any foreign 
port or place are required to be landed in open day, and the 
express provision of law is that none such shall be landed or 
delivered from such ship or vessel “ without a permit from 
the collector and naval officer, if any, for such unlading and 
delivery.”! Congress therefore has prescribed the rule of 
decision, and while that provision remains in force, no goods 
brought in any ship or vessel from any foreign port or place, 
unless falling within some exceptional rule, qan lawfully be 
unladen or delivered from any such ship or vessel within the 
United States without a permit from the collector for such 

‘unlading or delivery; and the 6 2d section of the same act pro-
vides “that all duties on goods, wares, and merchandise im-
ported shall be paid or secured to be paid before a permit shall 
be granted for landing the same;” which shows to a demon-
stration that all the salt in this case was imported before the 
property in the same became vested in the complainant.^

Authority to grant a permit does not exist until the duties 
are paid or secured to be paid, and the duties are never paid 
or secured to be paid before the goods are imported, nor 
before they are entered for consumption. Before the permit 
is received by the inspector on board the ship or vessel, no 
one has authority to remove the hatches or to break bulk, 
but the cargo is under the charge of the officer of the cus-
toms. Folio wino; the notice of the arrival of the vessel and 
the exhibition of the manifest, the next step is to make the 
entry, which should always be accompanied by the invoice 
and bill of lading. Examination of the entry is usually made 
by the entry clerk, and if found to be correct, the collector 
proceeds to estimate the duties “ on the invoice, value, and 
quantity,” and if the estimated amount of duty is paid or se-

* 1 Stat, at Large, 656. Gen. Reg. (1857), 145.
t lb. 665. J lb. 673.
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cured to be paid as required by law, the collector certifies the 
invoice and grants a permit in due form for the delivery of 
the cargo, first designating the packages, one in ten, to be 
sent to the public store for examination, and marking the 
same on the entry, invoice, and permit.*

Reference need not be made to the subsequent proceedings 
of the appraisers, weighers, and gaugers, preparatory to the 
liquidation of the duties, as no one pretends that any of those 
acts can be performed before the goods are imported.

In order to obtain a permit to discharge the salt into the 
lighters in this case, the proof is full to the point, that a de-
posit of coin had to be made at the custom-house by the 
consignees, and that the duties were finally paid by them as 
liquidated, after the true weight of the salt was ascertained 
by the return of the weighers. They made the entries, pre-
sented the invoices and bills of lading, made the necessary 
deposit of coin for the estimated amount of the duties, and 
procured the permits; and when the duties were finally liqui-
dated as required by law and the regulations of the Treasury 
Department, they adjusted and paid the balance.

Whether the contracts to purchase were made before or 
after the vessel arrived in the bay is quite immaterial, as the 
agreement was, that the risk should continue to be in the 
owner or consignees until they delivered the salt into the 
complainant’s lighters, alongside of the vessel. Delivery, 
under the terms of the contract, could not be made before 
the vessel arrived, nor before the salt was legally entered at' 
the custom-house, as the hatches could not -be removed for 
any such purpose until the permit was received from the 
collector.

Undoubtedly goods at sea may be sold by the consignees 
to arrive, and if thev indorse and deliver the bill of ladinsr 
to the purchaser, and he accepts the same under the contract 
as the proper substitute for the actual delivery and accept-
ance of the goods, the effect of the transaction is to vest a 
perfect title in the purchaser, discharged of all right of stop-

* Gen. Beg. (1857), 145.
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page in transitu on the part of the vendor and indorser of the 
bill of lading.*

Nothing of the kind, however, was done in this ease. On 
the contrary, the agreement was, that the loss, if before the 
delivery of the goods into the lighters, should fall on the 
shippers. Influenced by these considerations the court is of 
the opinion that the shippers or consignees were the import-
ers of the salt, and that the complainant wTas the purchaser 
of the importers, and the second vendor of the imported 
merchandise.

Opposed to that view is the suggestion that goods are not 
regarded as having been imported into the United States 
until the vessel transporting the same from the foreign 
market has arrived at some one of our maritime ports with 
the intent to unlade the cargo. Where the voyage is not 
ended, and there is no obstruction to prevent its being continued, the 
tule in that behalf is as contended by the complainant. 
Decided cases to that effect are quite numerous and decisive, 
as applied in controversies involving the inquiry, whether 
the goods imported in a given case are affected by a new 
law or the repeal of an old one, whereby import duties are 
increased or diminished.f

Well-founded exceptions, however, exist to that general 
rule, and among the number is one created by the 85th 
section of the principal collection act. J

By that section it is provided that where a ship or vessel 
shall be prevented by ice from getting to the port or place 
at which her cargo is intended to be delivered, the collector 
of the district may receive the report and entry of such ship 
or vessel, . . . and grant a permit for unlading or land-
ing the goods imported, at any place within his district, 

* Audenried v. Randall, 16 American Law Register, 664; Newsom v. 
Thornton, 6 East, 41; Pratt v. Parkman, 24 Pickering, 42.

j- United States v. Vowell, 5 Cranch, 372; Schooner Mary, 1 Gallison, 
209; The Boston, lb. 245; United States v. Arnold, 1 lb. 353; 'Same v. 
Lindsey, 1 lb.- 365; Harrison v. Vose, 9 Howard, 381; United States v. 
Lyman, 1 Mason, 482; Meredith v. United States, 13 Peters, 494.

J 1 Stat, at La ge, 694.
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which shall , appear to him most convenient and proper. 
Variations from the usual course of proceedings in such 
matters are also necessarily made at all the ports and places 
where lighters are required in loading and unloading ships 
and vessels engaged in commerce and navigation.

More than half a century has elapsed since the act of 
Congress was passed establishing the town of Mobile the 
sole port of entry for that district, and the record furnishes 
abundant reason to conclude that the course of proceedings 
throughout that entire period, in respect to imported goods 
brought there from foreign countries in ships and vessels 
whose draft was such that they could not cross the inner bar, 
has been the same as that heretofore described. Permanent 
as the obstruction to navigation is, the case is much stronger 
even than the one for which provision is made in the prin-
cipal collection act, and after such long acquiescence by all 
interested in the course pursued by the officers of the cus- * 
toms, the court is of the opinion that the proceedings may 
well be sustained.

Congress has the power to regulate commerce with foreign 
nations, and among the several States, and with the Indian 
tribes, and the Constitution also provides that no State shall, 
without the consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws, with a view’ to 
raise a revenue for State purposes. The State of Maryland 
passed a law requiring all importers of foreign articles, 
enumerated in the law, and other persons selling the same 
by wholesale, before they should be authorized to sell the 
imported articles, to take a license, for which they were 
required to pay fifty dollars, and in case of refusal or neglect, 
the provision was, that they should forfeit the amount of the 
license tax and be subject to a fine of one hundred dollars.*  
Subsequently an importing merchant, resident in the State, 
refused to pay the tax, and the State court sustained the 
validity of the State law, and imposed on him the penalty

* Brown v. Maryland, 12 Wheaton, 437.
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therein prescribed. Dissatisfied with the judgment he re-
moved the cause into this court by writ of error, and this 
court held, Marshall, C. J., giving the opinion of the court, 
that the State law was a tax on imports, and that the mode 
of levying it, as by a tax on the occupation of the importer, 
merely varied the form in which the tax was imposed with-
out varying the substance; that while the articles imported 
remained the property of the importer in his warehouse in 
the original forms or packages in which they were imported, 
a tax upon them was too plainly a duty on imports to escape 
the prohibition of the Constitution, but the court admitted 
that whenever the importer has so acted upon the thing 
imported that it has become incorporated and mixed with 
the mass of property in the country, it must be considered 
as having lost its distinctive character as an import, and as 
having become subject to the taxing power of the State.

Sales by the importer are held to be exempt from State 
taxation because the importer purchases, by the payment of 
the duty, a right to dispose of the merchandise as well as to 
bring it into the country, and because the tax, if it were held 
to be valid, would intercept the import, as an import, in the 
way to become incorporated with the general mass of prop-
erty, and would deny it the privilege of becoming so in-
corporated until it should have contributed to the revenue 
of the State.*

But the sales of the goods imported in this case were 
made by the shippers or consignees, and the complainant 
was the purchaser, and not the first vendor of the imported 
merchandise, and it is settled law in this court that mer-
chandise in the original packages once sold by the importer 
is taxable as other property.!

When the importer sells the imported articles, or other-
wise mixes them with the general property of the State by 
breaking up the packages, the state of things changes, as 
was said by this court in the leading case, as the tax then

* Brown v. Maryland, 12 Wheaton, 443; Almy v. California, 24 Howard. 
173.

f Pervear v. Commonwealth, 5 Wallace, 479.
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finds the articles already incorporated with the mass of prop-
erty by the act of the importer.

Importers selling the imported articles in the original 
packages are shielded from any such State tax, but the 
privilege of exemption is not extended to the purchaser, as 
the merchandise, by the sale and delivery, loses its distinc-
tive character as an import.

Decree  aff irme d .

Woo dru ff  v . Parh am .

The term “import,” as used in that clause of the Constitution which says, 
that “no State shall levy any imposts or duties on imports or exports,” 
does not refer to articles imported from one State into ahother, but 
only to articles imported from foreign countries into the United States. 
Hence, a uniform tax imposed by a State on all sales made in it, whether 
they be made by a citizen of it or a citizen of some other State, and 
whether the goods sold are the produce of that State enacting the law or 
of some other State, is valid.

Erro r  to the Supreme Court of Alabama. The case being 
thus :

The Constitution thus ordains :
“ Congress shall have power to regulate commerce with foreign 

nations and among the several States.”
“No State shall levy any imposts or duties on imports or ex-

ports.”
“ The citizens of each State shall be entitled to all the immu-

nities and privileges of citizens of the several States.”

With these declarations of the Constitution in force, the 
city of Mobile, Alabama, in accordance with a provision in 
its charter, authorized the collection of a tax for municipal 
purposes on real and personal estate, sales at auction, and sales 
of merchandise, capital employed in business and income 
within the city. This ordinance being on the city statute- 
book, Woodruff and others, auctioneers, received, in the 
course of their business for themselves, or as consignees and



124 Woo dru ff  v . Parh am . [Sup. Ct.

Argument against the tax.

agents for others, large amounts of goods and merchandise, 
the product of States other than Alabama, and sold the same in 
Mobile to purchasers in the original and unbroken packages. 
Thereupon, the tax collector for the city, demanded the tax 
levied, by the ordinance. Woodruff refused to pay the tax, 
asserting that it was repugnant to the above-quoted pro-
visions of the Constitution. The question coming finally, on 
a case stated, into the Supreme Court of the State, where 
the first two of the above-quoted provisions of the Constitu-
tion were relied on by the auctioneers as a bar to the suit, 

' the said court decided in favor of the tax. And the question 
was now here for review.

Messrs. J. A. Campbell and P. Hamilton, for the plaintiffs in 
error:

The question is: Can a State tax imports into it from other 
States of the Union ?

That question has been answered by Chief Justice Mar-
shall in Brown v. Maryland*  The question there was the 
propriety of a license tax imposed by the State upon the 
merchant, as a prerequisite of the right to sell the imported 
article. After discussing the general principles involved in 
the constitutional prohibition upon the State to levy imposts 
or duties on imports or exports, and deciding that this tax, 
though indirect in form, was, in fact, a duty on imports, and 
therefore illegal, he remarks :

“ It may be proper to add, that we suppose the principles laid 
down in this case, apply equally to importations from, a sister 
State.”

It is true, the remark of the Chief Justice was not directly 
upon the point in judgment, but it was upon a matter of al-
most identical character; and when regard is had to the 
history of the times immediately preceding the establishment 
of the Constitution, and to the causes which led to its for-
mation—the conflicting commercial claims of the several 
States, and the evils thereby produced, calling for the estab-

* 12 Wheaton, 449.
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lishment of uniform laws, and the creation of a National 
legislation which should be uniform, the land throughout— 
the force of the remark falling from that eminent judge, and 
announced as the conclusion of the court, carries with it the 
weight of judicial authority.

That opinion has been declared, in Almy v. California*  to 
be the judgment of the court.

In that case, California, for purposes of revenue, directed 
a stamp tax to be imposed on bills of lading for the trans-
portation, from any point or place in that State to any point 
or place without the State, of gold or silver in any form. 
The master of a ship, then lying in that State, refused to pay 
for the stamp on a bill of lading, signed by him, for the 
transportation from California to New York of some gold 
placed on his vessel, and was indicted for this violation of 
the law. The question then was: Is this stamp act, so re-
quired to be paid by State authority, an impost or duty on 
an export, within the meaning of the constitutional pro-
hibition upon the State ? It was held, by a unanimous bench, 
that the tax fell within the terms of the prohibition. As in 
this case, so in that, the transportation was between States: 
it was from the State of California to the State of New York. 
The transaction had no relation to commerce with any foreign 
nation. It was between two States; they alone were con-
cerned.

The transaction was an export from one State to another 
State. It was, nevertheless, held to be a case of export; and, 
therefore, protected against any interference or regulation by 
mere State authority. If that be so, imports and exports 
being placed by the terms of the fundamental law upon a 
footing of perfect equality, as to State imposition, the import 
in this case is equally protected with the export in that, and 
the State law is equally void.

Upon the authority of the two cases cited, the argument 
is exhausted. The one is the complement of the other: the 
two cover the whole ground of import and export into and

* 24 Howard, 169.
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from a State. They establish the rule, that no matter in 
what form, whether by license or by stamp duty, or by any 
other device, a tax may be sought to be imposed by the au-
thority of the State upon commerce not wholly internal, the 
attempt is illegal, and against the theory of National sove-
reignty and National control, which is established over the 
whole field of affairs external to a State; and that this rule 
applies whether the portion external to the State which seeks 
to tax is connected with, or internal to a sister State, or con-
cerns the business of a purely foreign nation. In either 
event, the power to tax that commerce does not exist ; it be-
longs alone to the General Government, to which alone is 
intrusted the regulation of all those affairs which are not 
purely internal, and within the State.

And this would seem to result from the language used in 
the Constitution in the grant of power to regulate commerce; 
for the grant to Congress is universal.

The prohibition upon the States is correlative. They may 
not coin money, or make anything but gold and silver coin 
a tender; they may not make any law to impair the obliga-
tion of a contract; they may not lay imposts or duties on 
imports or exports; they may not lay any duty of tonnage; 
and may not make any agreement with themselves, or with 
foreign powers.

The incidental powers in relation to bankruptcy, post-
offices, post-roads, piracies, useful inventions, and kindred 
matters, are all intrusted to the General Government.

. These grants to the one, and prohibition on the other, 
seem clearly to indicate where the whole power of regula-
tion over matters purely external to a State, or common to 
all, was intended to be placed.

The question here is not of pilotage, of quarantine, of 
policé regulations, or of any power which partakes of the 
character of either. On the part of the State, it is an 
attempt to tax an article brought into it from another State, 
for purpose of sale : it is, so far as commerce is concerned, 
a burden upon the article of import, because it is a subject 
of commerce, and is used in commerce : it is, therefore, in 
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its operation, a regulation of commerce; and, it is, in its 
form and effect, so far as the State can make it, universal— 
having a uniform operation over the whole country; for it 
operates, so far as the city tax is concerned, on all articles 
of import; and, so far as the State is concerned, on all 
liquors coming from all the States.

Passing by the License Cases * where nearly every judge 
gave an opinion, and where it may be difficult to say what 
was adjudged, we come to the recent case of Crandall v. 
Nevada^ where the right of the citizen of a State to protec-
tion, in his property and privileges, as a subject of the 
National government, against injurious legislation by a State 
government, is emphatically declared, and taking the various 
decisions of the court together we must admit that the, right 
of the citizen of each State to frequent the ports of the other 
States, with his person and property, is a right of National 
origin and protection, and subject alone to National regula-
tion; that no State regulation, for whatever purpose estab-
lished, can in the smallest degree impair that right; and 
that all such State legislation, in the presence of this higher 
right, inhering in the citizen, and springing from the National 
organization, falls idle and powerless*

The power existing in Congress to regulate, its abstaining 
from legislation on the subject, is as expressive an enactment 
as the most positive declaration could be. It is a declaration 
that the commerce between the States shall be free.

Mr. P. Phillips, contra:
If the exemption now contended for were sustained, goods 

manufactured in the State would be subject to the tax, while 
goods of the same character manufactured in another State 
would go free.

The Constitution cannot be construed to present such a 
result. When it declared that “ the citizens of each State 
shall be entitled to all the privileges and immunities of

* 5 Howard, 504.
t 6 Wallace, 85; and see Gibbons v. Ogden, 9 Wheaton, 186; Sinnott. 

Davenport, 22 Howard, 227.
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citizens of the several States,” it provided for harmony by 
securing equality.

While it might be admitted, that a State cannot lay a dis-
criminating tax, for the purpose of aiding its domestic manu-
factures, it would be strange, if its taxing power was so 
restricted, as to work a discrimination against its own manu-
facturers.

But the claim as made in this case is broader still, for the 
goods so brought from another State may have been imported 
from foreign countries. Such goods, when sold by the im-
porter, were subject to taxation by the State in which they 
were thus imported and sold. When, then, goods thus sub-
ject to State taxation are carried to another State for resale, 
by what change are they withdrawn from this power?

The individual States possess an independent and uncon-
trollable authority, to raise their own revenue, for the supply 
of their own wants, and with the single exception of duties 
on imports or exports retain that authority in the most ab-
solute and unqualified sense.*

The prohibition ^gainst taxing “imports or exports” re-
fers exclusively to foreign commerce. Its object, as shown 
by the debates, was to secure those States, which from geo-
graphical position, could not import for themselves, from 
the exercise of the taxing power of the States whose ports 
they would be compelled to use.j*

In the case of Pierce v. New Hampshire,], a barrel of gin 
was purchased in Massachusetts, brought coastwise to Dover, 
and then sold. The vendor was indicted under a State stat-
ute. The defendant sought to protect himself by asking a 
charge to the jury, that the law was invalid, because this gin 
was an import, ap'd thus beyond the power of State taxation. 
This charge was refused and the party wTas convicted.

On appeal to the Supreme Court of the State the same 
question was made. It was again overruled, and the judg-
ment affirmed. On writ of error to this court, it was aeain

* Federalist, No. 32.
f Madison Papers, 3d vol. 1445; License Cases, 5 Howard, 575.
J 5 Howard, 554.



Dec. 1868.] Woo dru ff  v . Parh am . 129

Argument in support of the tax.

renewed, and was discussed at some length by both sides. 
The judges gave separate opinions, but they concurred in 
affirming the judgment. This result could not have been 
reached if the gin had been an “import” within the mean-
ing of the prohibition.

The expression relied on from the opinion in the case of 
Brown v. Maryland, that “ we suppose the principles laid down 
apply equally to importations from a sister State,” was not 
overlooked. McLean, J., speaks of it as “a remark which 
must have been made with less consideration than the other 
points ruled in the case.” The opinions of Catron, Wood-
bury, and Daniels, JJ., are equally emphatic as to the con-
struction of this prohibition.

The opinion of Taney, C. J., distinguishes this case from 
that of Brown v. Maryland, which related to foreign com-
merce, and thus concludes:

“Upon the whole the law^-of New Hampshire is, in my judg-
ment, valid. For although the gin was an import from another 
State, and Congress had clearly the power to regulate such im-
portation ; yet as it had not done so, the traffic may be regulated 
by the State as as it is landed in its territory.”

Now it is certain that if the gin was an “import” within 
the meaning of the prohibition, the question could in ho w’ise 
be affected by the action or non-actioii of Congress, and his 
affirmance of the judgment was only possible on the ground 
that he held it not to be an “ import.”

This question has been frequently before the Supreme 
Courts of the States, and with the exception of the decision 
in Louisiana, they have uniformly held the view here pre-
sented.*

The case from Louisiana is rested solely upon the author-
ity of Almy v. California. The opinion in this case was de-
livered by the Chief Justice.

It is true that the record showed that the bill of lading o

* State v. Pinckney, 10 Richardson, 474; Cumming v. Savannah, R. M. 
Charlton, 26; Harrison v. Vicksburg, 3 Smedes & Marshall, 581; Beall v. 
State, 4 Blackford, 107; Padelford v Savannah, 14 Georgia, 438.
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taxed by California was for gold shipped to New York; but 
in the argument of the case no reference is made to the ques-
tion now discussed, neither in the opinion is there any refer-
ence to it, nor to the decision in the License case. On the 
contrary, all the illustrations used in the opinion refer to the 
case of foreign commerce; and whether goods shipped 
from one State to another were to be regarded as “exports” 
within the prohibition is not touched upon. This case can 
therefore have no influence in deciding the present contro-
versy.

But this is not a tax on “imports” in any sense of the 
term. A tax on the proceeds of sale, is in the nature of a tax 
on income, or on occupation measured by income, and that 
a portion of such income may be derived*  from imported 
goods can make no difference in testing its validity.*

Mr. Justice MILLER delivered the opinion of the court.
The case was heard in the courts of the State of Alabama 

upon an agreed statement of facts, and that statement fully 
raises the question whether merchandise brought from other 
States and sold, under the circumstances stated, comes within 
the prohibition of the Federal Constitution, that no State 
shall, Without*  the consent of Congress, levy any imposts or 
duties on imports or exports. And it is claimed that it also 
brings the -case within the principles laid down by this court 
in Brown v. Maryland, f

That decision has been recognized for over forty years as 
governing the action of this court in the same class of cases, 
and its reasoning has been often cited and received with 
approbation in others to which it was applicable. We do 
not now propose to question its authority or to depart from 
its principles.

The tax of the State of Maryland, which was the subject 
of controversy in that case, was limited by its terms to im-
porters of foreign articles or commodities, and the proposi-
tion that we are now to consider is whether the provision of

* License Cases, 5 Howard, 576, 592. f 12 Wheaton, 419.
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the Constitution to which we have referred extends, in its 
true meaning and intent, to articles brought from one State 
of the Union into another.

The subject of the relative rights and powers of the Federal 
and State governments in regard to taxation, always delicate, 
has acquired an importance by reason of the increased public 
burdens growing out of the recent war, which demands of 
all who may be called in the discharge of public duty to 
decide upon any of its various phases, that it shall be done 
with great care and deliberation. Happily for us, much the 
larger share of these responsibilities rests with the legislative 
departments of the State and Federal governments. But 
when, under the pressure of a taxation necessarily heavy, and 
in many cases new in its character, the parties affected by it 
resort to the courts to ascertain whether their individual 
rights have been infringed by legislation, and assert rights 
supposed to be guaranteed by the Federal Constitution, they, 
in every such case properly brought before us, devolve upon 
this court an obligation to decide the question raised from 
which there is no escape.

The words impost, imports, and exports are frequently 
used in the Constitution. They have a necessary correlation, 
and when we have a clear idea of what either word means 
in any particular connection in which it may be found, we 
have one of the most satisfactory tests of its definition in 
other parts of the same instrument.

In the case of Brown v. Maryland, the word imports, as 
used in the clause now under consideration, is defined, both 
on the authority of the lexicons and of usage, to be articles 
brought into the country; and impost is there said to be 
a duty, custom, or tax levied on articles brought into the 
country. In the ordinary use of these terms at this day, no 
one would, for a moment, think of them as having relation 
to any other articles than those brought from a country 
foreign to the United States, and at the time the case of 
Brown v. Maryland was decided—namely, in 1827—it is rea-
sonable to suppose that the general usage was the same, and 
that in defining imports as articles brought into the country,
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the Chief Justice used the word country as a synonyme for 
United States.

But the word is susceptible of being applied to articles 
introduced from one State into another, and we must inquire 
if it was so used by the framers of the Constitution.

Leaving, then, for a moment, the clause of the Constitu-
tion under consideration, we find the first use of any of these 
correlative terms in that clause of the eighth section of the 
first article, which begins the enumeration of the powers 
confided to Congress.

“ The Congress shall have power to levy and collect taxes, 
duties, imposts, and excises, . . . but all duties, imposts, and ex-
cises shall be uniform throughout the United States?’

Is the word impost, here used, intended to confer upon 
Congress a distinct power to levy a tax upon all goods or 
merchandise carried from one State into another ? Or is the 
power limited to duties on foreign imports ? If the former 
be intended, then the power conferred is curiously rendered 
nugatory by the subsequent clause of the ninth section, which 
declares that no tax shall be laid on articles exported from 
any State, for no article can be imported from one State into 
another which is not, at the same time, exported from the 
former. But if we give to the word imposts, as used in the 
first-mentioned clause, the definition of Chief Justice Mar-
shall, and to the word export the corresponding idea of 
something carried out of the United States, we have, in the 
power to lay duties on imports from abroad, and the prohi-
bition to lay such duties on exports to other countries, the 
power and its limitations concerning imposts.

It is also to be remembered that the Convention was here 
giving the right to lay taxes by National authority in connec-
tion with paying the debts and providing for the common 
defence and the general welfare, and it is a reasonable infer-
ence that they had in view, in the use of the word imports, 
those articles which, being introduced from other nations 
and diffused generally over the country for consumption, 
would contribute, in a common and general way, to the sup-
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port of the National government. If internal taxation should 
become necessary, it was provided for by the terras taxes and 
excises.

There are two provisions of the clause under which ex-
emption from State taxation is claimed in this case, which 
are not without influence on that prohibition, namely : that 
any State may, with the assent of Congress, lay a tax on im-
ports, and that the net produce of such tax shall be for the 
benefit of the Treasury of the United States. The framers 
of the Constitution, claiming for the General Government, 
as they did, all the duties on foreign goods imported into the 
country, might well permit a State that wished to tax more 
heavily than Congress did, foreign liquors, tobacco, or other 
articles injurious to the community, or which interfered with 
their domestic policy, to do so, provided such tax met the 
approbation of Congress, and was paid into the Federal 
treasury. But that it was intended to permit such a tax to 
be imposed by such authority on the products of neighbor-
ing States for the use of the Federal government, and that 
Congress, under this temptation, was to arbitrate between 
the State which proposed to levy the tax and those which 
opposed it, seems altogether improbable.

Yet this must be the construction of the clause in question 
if it has any reference to goods imported from one State 
into another.

If we turn for a moment from the consideration of the 
language of the Constitution to the history of its formation 
and adoption, we shall find additional reason to conclude 
that the words imports and imposts were used with exclusive 
reference to articles imported from foreign countries.

Section three, article six, of the Confederation provided 
that no State should lay imposts or duties which might in-
terfere with any stipulation in treaties entered into by the 
United States; and section one, article nine, that no treaty 
of commerce should be made whereby the legislative power 
of the respective States should be restrained from imposing 
such imposts aiid duties on foreigners as their own people 
were subjected to, or from prohibiting the exportation or
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importation of any species of goods or commodities whatso-
ever. In these two articles of the Confederation, the words 
imports, exports, and imposts are used with exclusive refer-
ence to foreign trade, because they have regard only to the 
treaty-making, power of the federation.

As soon as peace was restored by the success of the Revo-
lution, and commerce began to revive, it became obvious 
that the most eligible mode of raising revenue for the sup-
port of the General Government and the payment of its 
debts was by duties on foreign merchandise imported into 
the country. The Congress accordingly recommended the 
States to levy a duty of five per cent, on all such imports, 
for the use of the Confederation. To this, Rhode Island, 
which, at that time, was one of the largest importing States, 
objected, and we have a full report of the remonstrance ad-
dressed by a committee of Congress to that State on that 
subject.*  And the discussions of the Congress of that day, 
as imperfectly as they have been preserved, are full of the 
subject of the injustice done by the States who had good 
seaports, by duties levied in those ports on foreign goods 
designed for States who had no such ports.

In this state of public feeling in this matter, the Constitu-
tional Convention assembled.

Its very first grant of power to the new government about 
to be established, was to lay and collect imposts or duties on 
foreign goods imported into the country, and among its re-
straints upon the States was the corresponding one that they 
should lay no duties on imports or exports. It seems, how-
ever, from Mr. Madison’s account of the debates, that while 
the necessity of vesting in Congress the power to levy duties 
on foreign goods was generally conceded, the right of the 
States to do so likewise was not given up without discussion, 
and was finally yielded w’ith the qualification to which we 
have already referred, that the States might lay such duties 
with the assent of Congress. Mr. Madison moved that the 
words “ nor lay imposts or duties on imports ” be placed in

* 1 Elliot’s Debates, 131-3.
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that class of prohibitions which were absolute, instead of 
those which were dependent on the consent of Congress. 
His reason was that the States interested in this power, 
(meaning those w7ho had good seaports), by which they could 
tax the imports of their neighbors passing through their 
markets, were a majority, and could gain the consent of 
Congress to the injury of New Jersey, North Carolina, and 
other'non-importing States. But his motion failed.*  In the 
Convention of Virginia, called to adopt the Constitution, that 
distinguished expounder and defender of the instrument, so 
largely the work of his own hand, argued, in support of the 
authority to lay direct taxes, that without this power, a dis-
proportion of burden would be imposed on the Southern 
States, because, having fewer manufactures, they would 
consume more imports and pay more of the imposts.! So, 
in defending the clause of the Constitution now under our 
consideration, he says: “ Some States export the produce of 
other States. Virginia exports the produce of North Caro-
lina; Pennsylvania those of New Jersey and Delaware; and 
Rhode Island, those of Connecticut and Massachusetts. The 
exporting States wished to retain the power of laying duties 
on exports to enable them to pay expenses incurred. The 
States whose produce was exported by other States, were ex-
tremely jealous lest a contribution should be raised of them 
by the exporting States, by laying heavy duties on their own 
commodities. If this clause be fully considered it will be 
found to be more consistent with justice and equity than any 
other practicable mode; for, if the States had the exclusive 
imposition of duties on exports, they might raise a heavy 
contribution of the other States for their own exclusive emolu-
ments. Similar observations, from the same source, are 
found in the 42d number of the Federalist, but with more 
direct reference to the powTer to regulate commerce.

Governor Ellsworth, in opening the debate of the Connect-
icut Convention on the adoption of the Constitution, says: 
“Our being tributary to our sister States, is in consequence of

* 5 Madison Papers, 486. f 8 Elliot’s Debates, 248. J 2 Id. 443-4.
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the want of a Federal system. The State of New York raises 
¿£60,000 or ¿£80,000 in a year by impost. Connecticut con-
sumes about one-third of the goods upon which this impost 
is laid, and consequently pays one-third of this sum to New- 
York. If we import by the medium of Massachusetts, she 
has an impost, and to her we pay tribute.”* A few days later, . 
he says: “I find, on calculation, that a general impost of five 
per cent, would raise a sum of ¿£245,000,” and adds: it is 
a strong argument in favor of ah impost, that the collection 
of it will interfere less with the internal police of the States 
than any other species of taxation. It does not fill the 
country with revenue officers, but is confined to the sea-
coast, and is chiefly a water operation. ... If we do not 
give it to Congress, the individual States will have it.”f

It is not too much to say that, so far as our research has 
extended, neither the word export, import, or impost is to be 
found in the discussions on this subject, as they have come 
down to us from that time, in reference to any other than 
foreign commerce, without some special form of words to 
show7 that foreign commerce is not meant. The only allu-
sion to imposts in the Articles of Confederation is clearly 
'limited to duties on goods imported from foreign States. 
Wherever we find the grievance to be remedied by this pro-
vision of the Constitution alluded to, the duty levied by the 
States on foreign importations is alone mentioned, and the 
advantages to accrue to Congress from the power confided 
to it, and withheld from the States, is always mentioned 
with exclusive reference to foreign trade.

Whether we look, then, to the terms of the clause of the 
Constitution in question, or to its relation to the other parts 
of that instrument, or to the history of its formation and 
adoption, or to the comments of the eminent men who took 
part in those transactions, we are forced to the conclusion 
that no intention existed to prohibit, by this clause, the right 
of one State to tax articles brought into it from another. If 
we examine for a moment the results of an opposite doctrine,

* 2 Elliott’s Debates, 192. j- 2 Id. 196.
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we shall be well satisfied with the wisdom of the Constitu-
tion as thus construed.

The merchant of Chicago who buys his goods in New York 
and $ells at wholesale in the original packages, may have 
his millions employed in trade for half a lifetime and escape 
^11 State, county, and city taxes; for all that he is worth is 
invested in goods which he claims to be protected as imports 
from New York. Neither the State nor the city*which  pro-
tects his life and property can make him contribute a dollar 
to support its government, improve its thoroughfares or edu-
cate its children. The merchant in a town in Massachusetts, 
who deals only in wholesale, if he purchase his goods in New 
York, is exempt from taxation. If his neighbor purchase 
in Boston, he must pay all the taxes which Massachusetts 
levies with equal justice on the property of all its citizens.

These cases are merely mentioned as illustrations. But 
it is obvious that if articles brought from one State into 
another are exempt from taxation, even under the limited 
circumstances laid down in the case of Brown v. Maryland, 
the grossest injustice must prevail, and equality of public 
burdens in all our large cities is impossible.

It is said, however, that, as a court, we are bound, by our 
former decisions, to a contrary doctrine, and we are referred 
to the cases of Almy v. State of California and Brown v. Mary-
land, in support of the assertion.

The case first mentioned arose under a statute of California, 
which imposed a stamp tax on bills of lading for the trans-
portation of gold and silver from any point within the State 
to any point without the State.

The master of the ship Rattler was fined for violating this 
law, by refusing to affix a stamp to a bill of lading for gold 
shipped on board his vessel from San Francisco to New*  
York. It seems to have escaped the attention of counsel on 
both sides, and of the Chief J ustice who delivered the opinion, 
that the case was one of inter-state commerce. No distinction 
of the kind is taken by counsel, none alluded to by the court, 
except in the incidental statement of the termini of the voy-
age. In the language of the court, citing Brown v. Maryland



138 Woodr uff  v . Parh am . _ [Sup. Ct.

Opinion of the court.

as governing the case, the statute of Maryland is described 
as a tax on foreign articles and commodities. The only 
question discussed by the court is, whether the bill of lading 
was so intimately connected with the articles of export de-
scribed in it that a tax on it was a tax on the articles exported. 
And, in arguing this proposition, the Chief Justice says that 
“a bill of lading, or some equivalent instrument of writing, 
is invariably associated with every cargo of merchandise ex-
ported to a foreign country, and consequently a duty upon that 
is, in substance and effect, a duty on the article exported.” 
It is impossible to examine the opinion without perceiving 
that the mind of the writer was exclusively directed to for-
eign commerce, and there is no reason to suppose that the 
question which we have discussed was in his thought. We 
take it to be a sound principle, that no proposition of law 
can be said to be overruled by a court, which was not in the 
mind of the court when the decision was made.*

The case, however, was well decided on the ground taken 
by Mr. Blair, counsel for defendant, namely: that such a tax 
was a regulation of commerce, a tax imposed upon the trans-
portation of goods from one State to another, over the high 
seas, in conflict with that freedom of transit of goods and 
persons between one State and another, which is within the 
rule laid down in Crandally. Nevada,^ and with the authority 
of Congress to regulate commerce among the States. We do 
not regard it, therefore, as opposing the views which we have 
announced in this case.

The case of Brown v. Maryland, as we have already said, 
arose out of a statute of that State, taxing, by way of dis-
crimination, importers who sold, by wholesale, foreign goods.

Chief Justice Marshall, in delivering the opinion of the 
court, distinctly bases the invalidity of the statute, (1.) On 
the clause of the Constitution which forbids a State to levy 
imposts or duties on imports; and (2.) That which confers 
on Congress the power to regulate commerce with foreign 
nations, among the States, and with the Indian tribes.

* The Victory, 6 Wallace, 382. f lb. 35.
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The casual remark, therefore, made in the close of the 
opinion, “ that we suppose the principles laid down in this 
case to apply equally to importations from a sister State,” 
can only be received as an intimation of what they might 
decide if the case ever came before them, for n<? such case 
was then to be decided. It is not, therefore, a judicial de-
cision of the question, even if the remark was intended to 
apply to the first of the grounds on which that decision was 
placed.

But the opinion in that case discusses, as we have said, 
under two distinct, heads, the two clauses of the Constitution 
which he supposed to be violated by the Maryland statute, 
and the remark above quoted follows immediately the dis-
cussion of the second proposition, or the applicability of the 
commerce clause to that case.

If the court then meant to say that a tax levied on goods 
from a sister State which was not levied on goods of a simi-
lar character produced within the State, would be in conflict 
with the clause of the Constitution giving Congress the right 
“to regulate commerce among the States,” as much as the 
tax on foreign goods, then under consideration, was in con-
flict with the authority “ to regulate commerce with foreign 
nations,” we agree to the proposition.

It may not be inappropriate here to refer to the License 
Cases. *

The separate and diverse opinions delivered by the judges 
on that occasion leave it very doubtful if any material propo-
sition was decided, though the precise point we have here 
argued was before the court and seemed to require solution. 
But no one can read the opinions which were delivered with-
out perceiving that none of them held that goods imported 
from one State into another are within the prohibition to 
the States to levy taxes on imports, and the language of the 
Chief Justice and Judge McLean leave no doubt that their 
views are adverse to the proposition.

We are satisfied that the question, as a distinct proposition

* 5 Howard, 504.
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necessary to be decided, is before the court now for the first 
time.

But, we may be asked, is there no limit to the power of 
the States to tax the produce of their sister States brought 
within their borders? And can they so tax them as to drive 
them out or altogether prevent their introduction or their 
transit over their territory?

The case before us is a simple tax on sales of merchandise, 
imposed alike upon all sales made in Mobile, whether the sales 
be made by a citizen of Alabama or of another State, and 
whether the goods sold are the produce of that State or some 
other. There is no attempt to discriminate injuriously 
against the products of other States or the rights of their 
citizens, and the case is not, therefore, an attempt to fetter 
commerce among the States, or to deprive the citizens of 
other States of any privilege or immunity possessed by citi-
zens of Alabama. But a law having such operation would, 
in our opinion, be an infringement of the provisions of the 
Constitution which relate to those subjects, and therefore 
void. There is also, in addition to the restraints which those 
provisions impose by their own force on the States, the un-
questioned power of Congress, under the authority to regu-
late commerce among the States, to interpose, by the exer-
cise of this power, in such a manner as to prevent the States 
from any oppressive interference with the free interchange 
of commodities by the citizens of one State with those of 
another.

Judg ment  affi rmed .

Mr. Justice NELSOK, dissenting.
I am unable to agree to the judgment of the court in this 

case. The naked question is, whether a State can tax the 
sale of an article, the product of a sister State, in the orig-
inal package, when imported into the former for a market, 
under the Constitution .of the United States? If she can, 
then no security or protection exists in this government 
against obstructions and interruptions of commerce among 
the States; and, one of the principal grievances that led to
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the Convention of 1787, and to the adoption of the Federal 
Constitution, has failed to be remedied by that instrument. 
And hereafter (for this is the first time since its adoption 
that the clause in question has received the interpretation 
now given to it), this inter-state commerce is necessarily left 
to the regulation of the legislatures of the different States. 
We think we hazard nothing in saying, that heretofore the 
prevailing opinion of jurists and statesmen of this country 
has been that this commerce was protected by the clause— 
the subject of discussion—namely: “No State shall, with-
out the consent of Congress, lay any imposts or duties on 
imports or exports, except what may be absolutely necessary 
for executing its inspection laws.”

An attempt was made by the State of Maryland, in 1821, 
to lay a tax upon foreign imports, but which was pronounced 
unconstitutional by this court after an elaborate argument 
of counsel and a very full and carefully considered opinion 
of Chief Justice Marshall, concurred in by the whole court, 
and he closed it by saying: “It may be proper to add, that 
we suppose the principles laid down in this case to apply 
equally to importations from a sister State.” A tax was 
attempted by the State of California, in 1857, upon an ex-
port from that State to the State of New York, but was 
pronounced unconstitutional by this court, the opinion de-
livered by the late Chief Justice. He observed: “If the 
tax was laid on the gold or silver exported (it was in form a 
stamp tax on the bill of lading), every one would see that it 
was repugnant to the Constitution of the United States, 
which, in express terms, declares that ‘no State shall, with-
out the consent of Congress, lay any imposts or duties on 
imports or exports, except what may be absolutely necessary 
for executing its inspection laws.’ ” Again he observes: 
“In the case now before the court, the intention to tax the 
export of gold and silver, in the form of a tax on the bill of 
lading, is too plain to be misunderstood.”

It is now said, however, that this clause relates only to 
foreign commerce, and is no prohibition against taxation 
upon commerce among the States; and, as we have already
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said, if this be so, it is left to the unrestricted imposition by 
a State of duties, or tax, upon all articles imported into the 
same from sister States. In looking at this clause, it will be 
seen that there is nothing in its terms, or connection, that 
affords the slightest indication that it was intended to be 
confined to the prohibition of a tax upon foreign imports. 
Surely, if this had been intended, it must have occurred to 
the distinguished members of the Convention, it would be 
quite important to say so that the prohibition might not be 
misunderstood, especially when we take into consideration 
the eminent men who not only discussed and settled the 
terms and meaning of the clause, but to whom the whole 
instrument wras committed for special and final revision. It 
would have been easy to have made the clause clear by 
affixing the word “foreign” before the word “imports.” 
Then the clause would read “foreign imports,” that now is 
affixed, by construction', a pretty liberal one of the funda-
mental charter of the government.

The same clause also provides: “No State shall, without 
the consent of Congress, lay any duty of tonnage,” &c. Does 
this also relate to tonnage employed in foreign trade? If so, 
then it will be competent hereafter for the States to levy a 
tax upon the tonnage of vessels employed in carrying on 
commerce among the States, including the tonnage employed 
in the coasting trade. But, independently of the terms of 
the clause and the connection in which it is found, why 
should not the prohibition extend to imports and exports of 
commerce among the States ? At the time of the Conven-
tion and formation of the Constitution the States were inde-
pendent and foreign to each other, except as bound together 
by the feeble “ league of friendship” in the Articles of Con-
federation in 1777, the second article of w’hich provided, 
that “ each State retains its sovereignty, freedom, and inde-
pendence, and every power, jurisdiction, and right which is 
not by this Confederation expressly delegated to the United 
States in Congress assembled.”' And the only specified 
restraint then submitted to in respect to their commercial 
relations is found in the third section of the article, namely:
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“No State shall lay any imposts or duties which may inter-
fere with any stipulations in treaties entered into by the 
United States, in Congress assembled, with any king, prince, 
or state, in pursuance of any treaties already proposed by 
Congress to the courts of France and Spain.” There is 
another provision relating to commerce among the States in 
the fourth article, to which we shall hereafter refer.

Now, as is seen, at the time the delegates assembled in 
1787 to form the Constitution, they represented States that 
for all the substantial purposes of government were foreign 
and independent, arid especially so in respect to all commer-
cial relations among them, or with foreign countries. Look-
ing at this condition of things, and to the delegates in the Con-
vention representing such constituencies, is it reasonable or 
consistent with proper rules of construction to suppose, in 
the absence of any indication from the words of this clause 
prohibiting the tax on imports or exports, the members used 
the terms with exclusive reference to foreign countries— 
that is, countries foreign to the States—and not in reference 
to the States themselves? We again ask, if this distinction 
was intended, why was not the clause so framed as to indi-
cate it on its face, and not left to mere conjecture and specu-
lation ?

Again, at the time the Convention was assembled, as it has 
been ever since and now is, the commerce among the States 
was many fold greater, and vastly more productive of wealth, 
independence, and happiness of the people, than all the for-
eign commerce of the country. Its magnitude and impor-
tance, therefore, invited protection and encouragement far 
beyond that of foreign commerce, and could not, and did 
not, escape the particular care and attention of the mem-
bers of the Convention. Besides the clause in question, it 
is provided in the ninth section that “no tax or duty shall 
be laid on articles exported from any State. No preference 
shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another; nor shall ves-
sels bound to or from one State be obliged to enter, clear, 
or pay duties in another.” And in the clause'conferring
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upon the Federal Government the general power over com-
merce, it is given, in terms, “ to regulate commerce with 
foreign nations and among the several States.” The two are 
placed upon the same footing without any discrimination. 
The power is equally broad and absolute over the one as over 
the other. No distinction is made between foreign and 
inter-state commerce, and why should the specific prohibi-
tions to be found in the Constitution in relation to this sub-
ject receive a different interpretation in the absence of any 
words indicating any such distinction ? Take, as an exam-
ple, the prohibition upon the Federal Government: “No 
tax or duty shall be laid on articles exported from any State.” 
Is this clause, also, to receive the narrow and strained con-
struction given to the one in question, and be applied only 
to exports to a foreign country ? If so, then Congress may 
tax all exports from one State to another. If the terms in 
the clause before us do not embrace inter-state commerce,, 
then the above clause does not. As was said by the Chief 
Justice in Brown v. Maryland*  il There is some diversity in 
the language, but none is perceivable in the act which is pro-
hibited.” Now, this is a prohibition or limitation upon the 
general commercial power conferred upon Congress, but if 
it only applies to foreign commerce, it loses more than half 
its efficiency as heretofore supposed to belong to it.

We will now recur to a provision in the Articles of Con-
federation to which we have heretofore alluded. It is the 
fourth section : “ The better to secure and perpetuate mutual 
friendship and intercourse among the people of the different 
States in this Union, the free inhabitants of each of these 
States shall be entitled to all the privileges and immunities 
of free citizens of the several States, and the people of each 
State shall have free ingress and regress to and from any 
other State, and shall enjoy therein all the privileges of trade and 
commerce, subject to the same restrictions as the inhabitants thereof, 
respectively.”

It will be seen the last clause of this article contains the 
doctrine of my brethren in the case before us.

* 12 Wheaton, 445.
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The people of one State have the right of egress and regress 
to and from any other for the purposes of trade and com-
merce, and the articles may be taxed by the State, into which 
they are carried ; but there must be no discrimination. We 
have gone back to the Articles of Confederation, and have 
incorporated into the Constitution, by. construction, a pro-
vision which the framers of that instrument had rejected as 
wholly inadequate for the protection of inter-state commerce. 
Instead, therefore, of adopting this article into that.instru-
ment, they adopted a more complete and thorough security 
to the enjoyment of the privileges of this commerce—“ no 
State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports.”

Why this change ? If there had been no diversity of soil 
or climate in the States of the Confederacy, or in the mineral 
riches of the earth, any commercial regulation among them 
would have been of little importance. Foreign trade and 
commerce would have been their only dependence for a 
market of their surplus productions. The products would, 
as a general rule, have been common among all the States. 
But the fact was otherwise. From the diversity of soil and 
climate the Middle and Eastern States were mostly grain-
growing States, and their surplus products were flour, pork, 
beef, butter, and cheese, with a modicum of the manufacture 
of woollens.

The Southern States were cotton, tobacco, and rice-growing 
States. It was the exchange of these commodities that con-
stituted the bulk of inter-state commerce.

Virginia and North Carolina looked to the Middle and 
Eastern States for their products in exchange for tobacco, 
tar, rosin, and turpentine; South Carolina and Georgia for 
their cotton and rice. Now, the provision in the Articles 
of Confederation securing egress and regress for the purposes 
of trade and commerce furnished no protection to either 
State. New York and Pennsylvania could lay a tax upon 
all sales of cotton, tobacco, or rice within these States, which 
would be a tax without any discrimination; and yet it would 
be in fact, in its operation and effect, exclusively upon thesa

VOL. VIII. 10
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Southern products. So in respect to the wheat, flour, pork, 
beef, butter, and cheese, when shipped to these Southern 
States. Each State not producing the article sold, the general 
tax would not aifect their people. We have no doubt the case 
before us falls within this category.

Alabama is a cotton-growing State, and depends upon the 
Northern States bordering on the Mississippi and Ohio Rivers 
for most of her corn, wheat, and flour. She cannot be, there-
fore, a State largely engaged in the manufacture of whiskey. 
The tax, so far as regards her own people, is probably nearly 
nominal. We see from the above view why this non-dis-
criminating article in the Confederation was not incorporated 
into the Constitution. It was entirely worthless as a pro-
tection against the taxation of the inter-state commerce.

The same results will follow, applying the principle to 
commerce among the States as it exists at the present time. 
The State of Pennsylvania supplies New York with the 
article of coal from her mines which is consumed in that 
State. The trade is very great, and is increasing every year 
as the facilities for the conveyance of the article by railroads 
into the interior of the State are multiplied. According to 
the judgment of the court in the present case, the S.tate of 
New York may tax these sales if she makes no discrimina-
tion. She may, therefore, pass a law imposing a tax on all 
sales of coal in the State, as the State of Alabama has done 
in respect to sales of whiskey. Such a law may be passed 
and enforced without imposing any burden upon her own 
people, as there is no coal of any comparative value in the 
State but what is brought into it from abroad. So, in turn, 
Pennsylvania can tax the salt and plaster of New York, 
carried into that State, with like impunity to her people. 
Massachusetts may tax the grain^md flour of the West, 
carried into the State, by a like law, as she does not raise a 
sufficient supply for home consumption, and a general tax 
upon all sales would not harm her people. In like manner 
she can tax the cotton and rice of the Southern States, and 
sugar of Louisiana, and those in turn can tax her cotton, 
woollen manufacture, and shoes carried into those States.
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The lumber of Wisconsin can be taxed at Chicago, its prin-
cipal mart, by a general law of Illinois, without any serious 
prejudice to the interests of the people of that State. The 
gold dust and gold and silver bars of California carried to 
New York can be taxed upon a like principle without preju-
dice to her people.

We have extended this discussion much further than we 
had intended, and will close it by referring to the views 
expressed by Judge Story on this clause of the Constitution. 
After stating the history of the clause in the Convention, he 
observes,in his valuable Commentaries on the Constitution :*  
“ So it seems that a struggle for State powers was constantly 
maintained, with zeal and pertinacity, throughout the whole 
discussion. If there is wisdom and sound policy in restrain-
ing the United States (referring to the prohibition upon it in 
respect to articles exported from the State) from exercising 
the power of taxation unequally in the States, there is, he 
observes, at least equal wisdom and policy in restraining the 
States themselves from the exercise of the same power in-
juriously to the interests of each other. A petty warfare of 
regulation is thus prevented which would rouse resentments 
and create dissensions to the ruin of the amity of the States. 
The power to enforce their inspection laws is still retained, 
subject to the revision and control of Congress. So that 
sufficient provision is made for the convenient arrangement 
of the domestic and internal trade whenever it is not in-
jurious to the general interests.”

Judge Story entertained no doubt but that this clause 
applied to the domestic and internal commerce of,the States, 
as well as to the foreign. We have, therefore, the deliberate 
opinions of Marshall, and Taney, and Story concurring in 
this construction—great names in this and in every country 
where jurisprudence is cultivated as a science, and especially 
eminent at home as expounders of our constitutional law.

* Vol. i, g 1016.



148 Hin so n  v . Lot t . [Sup. Ct.

Statement of the case.

Not e .
At the same time with the preceding case was decided 

another from the same court, much like it in general prin-
ciple; the case of

Hinso n  v . Lott .

1. The principal of the preceding decision affirmed and applied to a case,
where, although the mode of collecting the tax on the article made in the 
State was different from the mode of collecting the tax on the articles 
brought from another State into it, yet the amount paid was, in fact, the 
same on the same article in whatever State made.

2. The effect of the act being such as just described, it was held to institute
no legislation which discriminated against the products of sister States, 
but merely to subject them to the same rate of taxation which similar 
articles paid that were manufactured within the State; and accordingly 
that it was not an attempt to regulate commerce, but an appropriate and 
legitimate exercise of the taxing power of the States.

The  case was this: With the same provisions of the Con-
stitution as are quoted in the last case in force (supra, p. 123) 
the State of Alabama passed a statute, approved February 
22d, 1866, which, by its 13th section, enacted:

“Before it shall be lawful for any dealer or dealers in spirituous 
liquors to offer any such liquors for sale within the limits of this 
State, such dealer or dealers introducing any such liquors into the 
State for sale shall first pay the tax-collector of the county into 
which such liquors are introduced, a tax of fifty cents per gallon 
upon each and every gallon thereof.”

Two subsequent sections, the 14th and 15th, provided the 
mode of enforcing the collection of the tax thus imposed.

Previous, sections of the statute, it ought to be mentioned, 
laid a tax of fifty cents per gallon on all whiskey and all 
brandy from fruits manufactured in the State, and in order to 
collect this tax, enacted that every distiller should take out 
a license and make regular returns of the amount of distilled 
spirits manufactured by him. On this he was to pay the 
fifty cents per gallon.

With this statute in force, Hinson, a merchant of Mobile, 
filed a bill against the tax-collector for the city of Mobile, 
and State of Alabama, in which he set forth that he had
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on hand five barrels of whiskey consigned to him by one 
Dexter, of the State of Ohio, to be sold on account of the 
latter in the State of Alabama, and that he had five other 
barrels, purchased by himself in the State of Louisiana, and 
that he had brandy and wine imported from abroad (upon 
which he had paid the import duties laid by the United 
States, at the custom-house at Mobile), all of which liquors 
he now held and was offering for sale in the same packages 
in which they were imported, and not otherwise; that the 
tax-collector was about to enforce the collection of State and 
county taxes on the said liquors, for which he set up the 
authority of the 13th, 14th and 15th sections of the already 
quoted act of the Alabama legislature. Hinson insisted that 
this act was void as being in conflict with the Constitution 
of the United States, and prayed an injunction. The .de-
fendant demurred.

On final hearing, in the Supreme Court of Alabama, that 
court gave an elaborate opinion. Referring to the clause 
of the Constitution, which says, that “Congress shall have 
power to regulate commerce with foreign nations and among 
the several States,” it admitted that opinions were to be 
found in the reports of the Federal courts that the power 
w’as exclusive; but that the better opinions were otherwise; 
and while, if Congress exercised this power, all conflicting 
legislation would give way, yet, subject to the superior power 
in Congress, the States might legislate. It proceeded:

“ There is no act of Congress with which a State tax upon 
liquor, introduced from other States, can interfere, and, therefore, 
it is permissible for the State to impose a tax upon the sale of 
liquor introduced from another State. Such a tax is not only 
constitutional, but it is obviously just and proper, for a tax to the 
same extent is imposed upon liquor manufactured in the State.

“ It is admitted that the law under consideration is broad 
enough to apply to liquors imported from foreign countries, but 
it is void only so far as it is in collision with the acts of Congress 
on that subject.” ,

Accordingly, the relief prayed was granted as to all but 
the State tax, and relief as to that was granted as to goods



150 Hins on  r. Lot t . [Sup. Ct.

Opinion of the court.

imported from abroad, but the State tax of fifty cents per 
gallon on the whiskey of Dexter, of Ohio, and that purchased 
by plaintiff in Louisiana was held to be valid.

The case was now here for review. And was argued (like 
the last one, though being after it, less fully) by Mr. J. A. Campbell, 
for the plaintiff in error, and by Mr. P. Phillips, contra: little 
reference being made to other sections of the statute than 
the 13th.

Mr. Campbell contended that this 13th section of the act 
in question was a plain violation of the Constitution ; as well 
of that provision of it which says that “ no State shall levy 
any imposts on imports,” as of that other which declares 
“ that the citizens of each State shall be entitled to all the 
immunities and privileges of citizens of the several States.” 
Moreover, the State act regulated inter-state commerce.

Mr. Justice MILLER delivered the opinion of the court.
In the argument of this case no reference has been made 

to any other section than the 13th of the statute in question.
If this section stood alone in the legislation of Alabama 

on the subject of taxing liquors, the effect of it would be 
that all such liquors brought into thp State from other States 
and offered for sale, whether in the original casks by which 
they, came into the State or by retail in smaller quantities, 
would be subject to a heavy tax, while the same class of 
liquors manufactured in the State would escape the tax. It 
is obvious that the right to impose any such discriminating 
tax, if it exist at all, cannot be limited in amount, and that 
a tax under the same authority can as readily be laid which 
would amount to an absolute prohibition to sell liquors intro-
duced from without while the privilege would remain unob-
structed in regard to articles made in the State. If this can be 
done in reference to liquors, it can be done with reference to 
all the products of a sister State, and in this mode one State 
can establish a complete system of non-intercourse in her 
commercial relations with all the other States of the Union.

We have decided, in the case of Woodruff v. Parham, im-
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mediately preceding, that the constitutional provision against 
taxing imports by the States does not extend to articles 
brought from a sister State. But if this were otherwise, 
and we could hold that as to such articles the rule laid down 
in Brown v. Maryland, concerning foreign imports, applied, 
it would prevent but a very little of the evil which we have 
described; for, under the decision in that case, it is only 
while the goods so imported were held in the original un-
broken condition in which they came into the State, and in 
the hands of the first importer, that they would be protected 
from State taxation. As soon as they passed out of his 
hands into use, or were offered for sale among the com-
munity at large, they would be liable to a tax which might 
render their use or sale impossible.

But while the case has been argued here with a principal 
reference to the supposed prohibition against taxing imports, 
it is to be seen from the opinion of the Supreme Court of 
Alabama delivered in this case, that the clause of the Con-
stitution which gives to Congress the right to regulate com-
merce among the States, was supposed to present a serious 
objection to the validity of the Alabama statute. Nor can 
it be doubted that a tax which so seriously affects the inter-
change of commodities between the States as to essentially 
impede or seriously interfere with it, is a regulation of com-
merce. And it is also true, as conceded in that opinion, that 
Congress has the same right to regulate commerce among 
the States that it has to regulate commerce with foreign 
nations, and that whenever it exercises that power, all con-
flicting State lawrs must give way, and that if Congress had 
made any regulation covering the matter in question we need 
inquire no further.

That court seems to have relieved itself of the objection 
by holding that the tax imposed by the State of Alabama 
was an exercise of the concurrent right of regulating com-
merce remaining with the States until some regulation on 
the subject had been made by Congress. But, assuming 
the tax to be, as we have supposed, a discriminating tax, 
levied exclusively upon the products of sister States; and 
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looking to the consequences which the exercise of this power 
may produce if it be once conceded, amounting, as we have 
seen, to a total abolition of all commercial intercourse be-
tween the States, under the cloak of the taxing power, we 
are not prepared to admit that a State can exercise such a 
power, though Congress may have failed to act on the subject 
in any manner whatever.

The question of the nature of the power to regulate com-
merce and how far that power is exclusively vested in Con-
gress, has always been a difficult one, and has seldom been 
construed in this court with unanimity. In the very latest 
case on this subject, Crandall v. Nevada,*  the Chief Justice 
and Mr. Justice Clifford held that a tax on persons passing 
through the State by railroads or other public conveyances 
was forbidden to the States by that provision of the Consti-
tution proprio vigore, and in the absence of any legislation by 
Congress on the subject; while a majority of the court, pre-
ferring to place the invalidity of the tax on other grounds, 
merely expressed their inability, on a review of the cases 
previously decided, to take that view of the question. But 
in that case the opinion of the court in Cooley v. The Port 
Wardens was approved, which holds that there is a class of 
legislation of a general nature, affecting the commercial in-
terests of all the States, which, from its essential character, is 
National, and which must, so far as it affects these interests, 
belong exclusively to the Federal government.

The tax in the case before us, if it were of the character 
we have suggested, discriminating adversely to the products 
of all the other States in favor of those of Alabama, and 
involving a principle which might lead to actual commercial 
non-intercourse, would, in our opinion, belong to that class 
of legislation and be forbidden by the clause of the Consti-
tution just mentioned.

But a careful examination of that statute shows that it is 
not obnoxious to this objection. A tax is imposed by the 
previous sections of the same act of fifty cents per gallon on

* 6 Wallace, 35.
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all whiskey and all brandy from fruits manufactured in the 
State. In order to collect this tax, every distiller is compelled 
to take out a license and to make regular returns of the 
amount of distilled spirits manufactured by him. On this 
he pays fifty cents per gallon. So that when we come in the 
light of these earlier sections of the act, to examine the 13th, 
14th, and 15th sections, it is found that no greater tax is laid 

. on liquors brought into the State than on those manufactured 
within it. And it is clear that whereas collecting the tax of 
the distiller was supposed to be the most expedient mode of 
securing its payment, as to liquors manufactured within the 
State, the tax on those who sold liquors brought in from 
other States was only the complementary provision neces-
sary to make the tax equal on all liquors sold in the State. 
As the effect of the act is such as we have described, and it 
institutes no legislation which discriminates against the pro-
ducts of sister States, but merely subjects them to the same 
rate of taxation which similar articles pay that are manufac-
tured within the State, we do not see in it an attempt to 
■regulate commerce, but an appropriate and legitimate exor-
cise of the taxing power of the States.

Decre e aff irme d .

Mr. Justice NELSON dissented. See his opinion in the 
preceding case, supra, p. 140.

Pro peller  Mohaw k .

1. Where insurers, to whom the owners have adandoned, take possession, at
an intermediate place or port, of goods damaged during a voyage by the 
fault of the carrier, and there sell them, they cannot hold the carrier 
liable on his engagement to deliver at the end of the voyage .in good 
order and condition.

2. Facts stated which amount to such action on the part of the insurers.
3. Insurers, so accepting at the intermediate port, are liable for freight pro

rata itineris on the goods accepted.
4. The explosion of a boiler on a steam vessel is not a “peril of navigation”

within the term as used in the exception in bills of lading.
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5. The court expresses its satisfaction that it could, in accordance with 
principles of law, decide against a party who had bought, and was prose-
cuting a claim, that the original party was not himself willing to pros-
ecute; it characterizes such a purchaser suing as “a volunteer in a 
speculation.”

Appea l  from the Circuit Court for the Northern District 
of Illinois, the case being thus:

On the 31st of October, 1860, two parties, owners of it,' 
shipped on board the propeller Mohawk, the vessel being 
then at Chicago, and as was admitted in a stipulation of 
record, “ in good and seaworthy condition,” two consign-
ments of wheat, amounting to 20,200 bushels, to be delivered 
at Buffalo in good order and condition, dangers of navigation 
excepted, upon payment of freight and charges. The prop-
erty was insured by an insurance company at the last-named 
place for $20,000. The propeller proceeded on her voyage, 
and after the same had been more than half completed, 
grounded on the 7th of November on the St. Clair Flats, 
near Detroit.. In the effort to get her oft' she became dis-
abled by the bursting of her boiler, and afterwards sunk, 
and was compelled to suspend her voyage for a few days to 
make necessary repairs.

All the wheat but 1100 bushels got wet and was damaged 
by the sinking of the propeller. Upon information then' 
given to the consignee and insurers at Buffalo, the agent of 
the owners of the wheat immediately abandoned it to the 
underwriters as for a total loss, and the latter then accepted 
the abandonment and paid the loss to the owners as for a 
total loss.

On the 11th of November, the underwriters ordered their 
agent at Detroit to take possession of the damaged wheat, 
and to sell it as’it lay in the vessel at the flats, and the agent 
thereupon did sell the damaged portion of it to one Phelps, 
for $1200, and took his note therefor, at 30 days. A de-
livery into lighters to the purchaser began on the same day. 
The next day (the 12th) the agent reported the sale, and on the 
13th received a telegram from his company acknowledging 
the advices, and approving thereof. After the sale had been
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thus made, the company hearing that the master intended to 
claim freight, directed the agent to have nothing to do with 
the grain, unless the owners of the vessel would relinquish 
all claim for freight. It was arranged, however, between 
the agent and the master, that as the sale was a good one, it 
should stand, and that the freight should be left for after con-
sideration. The whole of the damaged portion of the cargo, 
amounting to 19,100 bushels, was delivered by the propeller 
to the purchaser, Phelps, and the residue, 1100 bushels, was 
retained on board, and carried by the propeller to Buffalo, 
where it arrived.safely. On that residue the insurance com-
pany tendered full freight and all other lawful charges, in-
cluding a sum to cover general average charges; but refused 
to pay either pro rata or full freight on the wheat delivered 
on the flats. The master accordingly refused to deliver the 
1100 bushels; the value of it being less than the freight on 
it and the pro rata freight on the larger quantity sold; and he 
asserting that he wTas entitled to freight on the entire ship-
ment, either in full, or pro rata.

Soon after this (though with how correct a knowledge of 
facts was a matter, as it seemed, subsequently disputed by 
counsel), the counsel of the insurance company on the one*  
hand, and of the shippers on the other, agreed upon a state-
ment of facts, and on it the company brought suit in the 
Superior Court of Buffalo, to test the liabilities of the ship-
pers upon the facts as then supposed. The insurance com-
pany, however, acting herein against the urgency of their 
agent at Detroit, “who never expressed but one opinion, 
which- was, that the carrier^ were liable and ought to be 
sued,” after some time discontinued this suit.

After this, that is to say, in July, 1862, and through the 
same agent, the claim of the company on the carriers w?as 
sold to one Barrell, for about $2300.

Libels were now filed, August, 1862, in the District Court 
of Illinois in the names of the owners of the wheat, claim-
ing damages for the non-delivery of it. After hearing, the 
libels were dismissed. Thereupon an appeal was taken to 
the Circuit Court.
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Barrell now presented his petition to that court, stating 
that the underwriters had assigned their interest in the cargo 
to him, and that he was equitably interested and entitled to 
intervene, and have the benefit of both of the above libels. 
On this petition the Circuit Court consolidated both causes, 
and made order that he be subrogated to all the rights of 
the libellants, and that he have leave to file an amended 
libel. He did accordingly file such a libel, alleging the ship-
ping of the cargo on board the Mohawk; that the propeller 
left port in good and seaworthy condition, and that after the 
voyage was more than half completed she was carelessly 
grounded on the St. Clair Flats. He also alleged the aban- 
donment, and averred that the underwriters had suffered 
damages on account of the injury to the wheat, as well as 
for the non-delivery of the 1100 bushels detained by the pro-
peller; and that he, as assignee of the insurance company, 
was entitled to recover therefor.

To this libel answer was made, denying negligence in 
grounding the vessel; admitting the non-delivery of the 
1100 bushels of wheat, and asserting a right to hold it for 
freight; both that earned on the wheat actually delivered at 
St. Clair Flats, and on the 1100 bushels transported to Buf-
falo; abandonment was admitted; any assignment from the 
insurance company was denied; and the character of that 
transaction set forth with allegations, in substance, that it 
savored of maintenance. The substance of this answer was 
also proved.

The note at thirty days for $1200, given by the purchaser 
Phelps, was still in possession of the insurance company.

The Circuit Court affirmed the decree of the District 
Court, and the case was now here, on the action of Barrell, 
for review.

The appellant made two claims:
\

1. To have damages for injury to the cargo by the sinking 
of the propeller.

2. To have the 1100 bushels which the propeller had re-
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tained, or their value, upon paying the freight earned on that 
parcel only.

Mr. S. W. Fuller, with whom was Mr. Roe, for the appellant:
The first and chief question is, whether the carriers, hav-

ing lost the body of the wheat through an explosion of a 
boiler, their own fault, they are discharged from obligation 
to pay the loss, owing to the insurers, who in this matter 
are the owners, having directed the sale of that portion of 
the wheat, in the circumstances of this case?

The moment of the disaster was, of course, an exigent 
one. The thoughts of all parties were directed obviously, 
and in an amicable spirit and mode of action, to saving the 
cargo, or of doing the best by it that circumstances allowed. 
In regard to everything but the matter of freight, all parties 
were of one mind; and the difference about this was ad-
justed in the same spirit which seems to have animated them 
in everything that was done, a spirit of present effort for the 
benefit of all concerned. A remission was accordingly made 
until a future time of the only question of difference arising. 
But this did not interfere with the common effort for the 
common advantage. It is in this way, that upon the evi-
dence we see the parties; and upon it, we see them in no 
other. Least of all do we discover in what they do an at-
tempt to fix liabilities where none existed, or to discharge 
them where they did. No doubt, it was the right and duty 
of the carrier to transport the cargo to Buffalo, according 
to the terms of the bills of lading, in order to earn and be-
come entitled to freight; but the disaster to the propeller, 
whereby the .wheat was damaged, having rendered it neces-
sary and proper for all concerned, to join in saving as much 
of it as could be, the effort of the insurance company to 
help him, neither entitled him to full freight, nor released 
him from liability for loss occasioned by his negligence. 
Whatever acceptance was made, was in some sort compulsory 
and for the carrier’s benefit.

We have assumed that the explosion was through the 
carrier’s fault. Certainly it was so. An explosion is not a
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“danger” incident to navigation, any more than the break-
ing of a chain on quiet water, or the falling of a mast when 
there is no wind.*  It occurs either from defect in the boiler, 
or from negligence in the engineer. Perils arising on the 
sea are not necessarily perils arising from the sea.

But if the vessel is not liable for the whole value of the 
wheat, it ought surely to demand freight upon only what it 
has delivered. All our preceding observations apply to this 
part of the case.

Mr. Beckwith, contra:
1. The insurers accepted and took possession of the dam-

aged wheat and sold it to Phelps, and requested the propeller 
to deliver the property at the St. Clair Flats; they then took 
his note for the price. The sale was then completed, and 
the purchaser invested with title as against the insurers. 
How can they set up a claim of any kind for the non-de-
livery of the wheat, even supposing that the explosion did 
happen through their own fault,—after thus taking it off 
the carrier’s hands and preventing his delivery of it? But

2. The explosion was not through the carrier’s fault. 
The immediate cause of damage was the sinking of the ves-
sel; the vessel was sunk by the explosion of its boiler; the 
boiler exploded in an effort to set afloat the grounded vessel; 
and the vessel was grounded in the channel of the St. Clair 
Flats, without fault of its officers or men. It is admitted 
that the propeller left porfm good and seaworthy condition; and 
she continued her voyage until she was grounded. Nothing

.had occurred, in the meantime, to’disturb the good and sea-
worthy condition in which she set out. The admission ap-
plies as well to the condition of th a boiler at the time of leav-
ing; and, as nothing is shown to have occurred after the vessel 
left port to render the boiler defective, it is wrong to presume 
that the explosion occurred from a defect in the boiler.

3. Independently of all this, another matter, in its nature 
preliminary, though here put last, deserves attention from

* Bulkley v. Naumkeag Steam Cotton Company, 24 Howard, 886, affirm-
ing The Bark Edwin, 1 Sprague, 477.
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the bench. Barrell’s standing in court is that of a volun-
teer purchasing and prosecuting a claim which his alleged 
assignor declined to. prosecute or insist upon. The assign-
ment did not transfer a legal title, and has merely an equita-
ble operation. In considering the locus standi of the assignee, 
equitable considerations will therefore govern. The assign-
ment savors of maintenance; the right thereunder is claimed 
by a volunteer; and in a court of equity the appellant would 
not, for these reasons, be entitled to relief.*  And in such a 
case, where a court of admiralty is called on to aid a party 
standing upon an equitable right, it will follow the rules of 
equity, and deny relief, f

Reply.—As to the question of the appellant's status.' The law 
subrogated the insurance company to the rights of the 
owners of the damaged cargo, and, in ignorance, the in-
surance company sold to the appellant a claim, which it re-
garded as worthless. Then, after suits had been brought in 
the names of the owners of the cargo, the court, for economy 
and convenience, allowed the two suits to be consolidated, 
and the real owner of the claim to be admitted to prosecute 
the suit. In this there was nothing champertous; nothing 
but what was sanctioned in Cobb v. Howard et «Z.J As Grier, 
J., said, in the Propeller Monticello v. Mollison.§

“ The respondent is not presumed to know, or bound to in-
quire, as to the relative equities of parties claiming the damages. 
He is bound to make satisfaction for the injury he has done. 
When he has once made it to the injured party, he cannot be 
made liable to another suit at the instance of any merely 
equitable claimant.”

Both the 34th and 43d rules in admiralty justify what was 
done.

Mr. Justice NELSON delivered the opinion of the court.
The insurance company, having accepted the abandon- * §

* Ward v. Van Bokkelen, 2 Paige, 289.
t Brig Ann Pratt, 1 Curtis, 342. « J 3 Blatchford, 524.
§ 17 Howard, 155.
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ment of the wheat by the owner, after the disaster to the 
vessel, became subrogated to all the rights of the shipper, 
and might have left the responsibility upon the master to 
refit his vessel, or procure another, and forward the wheat to 
its port of delivery, according to the contract in the bill of 
lading. The vessel could have been refitted within a short 
time ; and this port was but a few days’ navigation from the 
place of the disaster. Besides, it occurred in the track of 
vessels from Chicago, and other ports on the upper lakes, 
and there could have been but little difficulty in procuring 
the shipment in another vessel.

But no choice was left to the master, whether to refit his 
vessel or send on the cargo in another, or to communicate 
■with his owners, who were in Buffalo, as to the proper course 
to be pursued. The second day after the disaster, the agent 
of the insurance company appeared with instructions to take 
possession of the damaged wheat, and sell it as it lay in the 
vessel. Possession was given up accordingly, and the wheat 
sold on the same day, the sale perfected, and a delivery into 
lighters commenced to the purchaser. After this, the com. 
pany fearing that the master would charge freight upon this 
damaged wheat, countermanded the original order to sell, 
unless the master would relinquish it. This he declined to 
do, but suggested to the agent the sale was a favorable one, 
and that the question of freight might remain for after-con-
sideration ; which was agreed to.

We think it quite clear that the counter order, not to sell, 
came too late. The wheat had been turned over into the pos-
session of the agent, who had sold it, and a portion had been 
delivered from the vessel to the purchaser. The agent had 
received complete possession and control of the wheat, and 
thereby rescinded the contract in the bill of lading for fur-
ther shipment; and it required the assent of both parties 
to revive it. This counter order, however, and the action 
under it, are significant of the intent of the insurance com-
pany in accepting the delivery of the wheat. It was to re-
ceive the possession in discharge of any further responsibility 
of the vessel. The only thing in controversy was the claim
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of freight, and, undoubtedly, if the counter order had not 
been too late, unless the master had consented to give up 
the freight, he could have been compelled to forward the 
wheat as per bill of lading, or be answerable for the refusal 
or neglect.

In cases where the disaster happens in consequence of one 
of the perils within the exception in the bill of lading, or 
charter-party, the only responsibility of the vessel is to refit, 
afid forward the cargo, or the portion saved, or if that is im-
practicable, to forward it in another vessel, and the owner 
is then entitled to freight. If part of the cargo is so far 
damaged as to be unfit to be carried on, the master may sell 
it at the intermediate port, as the agent of the shipper, for 
whom it may concern, and carry on the remainder. In this 
class of cases the vessel is only responsible for carrying on 
the cargo, being exempt from any damage by the exception 
in the contract of affreightment. And it is perfectly settled, 
that if the shipper voluntarily accepts the goods at the place 
of the disaster, or at any intermediate port, such acceptance 
terminates the voyage and all responsibility of the carrier, 
and the master is entitled to freight pro rata itineris*

The same rule, as it respects the effect of the voluntary 
acceptance of the goods at the place of the disaster, or inter-
mediate port, applies in case the ship is disabled or prevented 
from forwarding them to the port of destination by a peril 
or accident not within the exception in the bill of lading, f

The only difference between the cases is, that inasmuch 
as, in the latter, the vessel is responsible for all the damages 
that have resulted from the misfortune to the cargo, the 
proofs of the acceptance of the goods at the intermediate 
port, in order to operate as a discharge of the vessel, should 
be clear and satisfactory. The mere acceptance in such

* Welsh v. Hicks, 6 Cowen, 504 ; Abbott on Shipping, 554-5, and note;
1 Parsons on Shipping, 239, n. 2; lb. 273; Maude & Pollock, Law of Ship-
ping, 239, 221.

t Osgood v. Groning, 2 Campbell, 471; Liddard v. Lopes, 10 East, 526; 
The Newport, Swabia, 335, 342; Abbott on Shipping, 452, 453-5; Hadley 
v. Clarke, 8 Term, 259; Spence v. Chodwick, 10 Queen’s Bench, 517.

VOL. VIII. 11
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cases, and nothing else passing between the parties, ought 
not to preclude the shipper of his remedy. It should appear 
from the evidence and circumstances attending the trans-
action that the acceptance was intended as. a discharge of 
the vessel and owner from any further responsibility—what 
would be equivalent to a mutual arrangement, express or im-
plied, by which the original contract in the bill of lading was 
rescinded. The ground of the exemption from responsibility 
of the vessel, in both cases, is the voluntary acceptance of 
the goods at the intermediate port. Applying these prin-
ciples to the present case, we think the court can come to 
but one result. It falls within the second class of cases 
above referred to, as the explosion of the boiler was not a 
peril within the exception in the bill of lading.*

The acceptance, as we have already seen, was the volun-
tary act of the insurance company, without any solicitation 
or interference on the part of the master; and what would 
seem conclusive of the intent of the company in the transac-
tion is, that they refused to bring a suit against the carrier 
to recover for the damaged wheat, although urged to it by 
the parties who afterwards took an assignment of the subject 
of litigation. Some $2300 was paid for a claim which, if 
real and substantial, amounted to $20,000.

What is still further evidence of the understanding of the 
insurance company of the effect of the acceptance and sale 
is, that they brought a suit to recover the value of the one 
thousand one hundred bushels of sound wheat, in the Superior 
Court of Buffalo alone; but even this was subsequently dis-
continued. The suit in the present case has been instituted 
by a volunteer, on a speculation; and we are not sorry that, 
upon the application of the principles of law governing it, 
the experiment must fail.

As to the freight, the cases we have above referred to es-
tablish that the master is entitled to freight pro rata itineris 
in all cases where there has been a voluntary acceptance of

* Bulkley v. Naumkeag Steam Cotton Company, 24 Howard, 386 ; S. C.
1 Clifford, 322-324; 1 Sprague, 477.
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the goods at the port of disaster. The rate is to be ascer-' 
tained by comparing the portion of the voyage performed 
with the entire length of it.*

In the present case the goods were carried something more 
than half the distance; and, upon the facts as admitted in 
the record, the freight would exceed the value of the one 
thousand and one hundred bushels of wheat at the port of 
delivery at the time it arrived.

No balance is shown to be due to the libellant on the 
wheat. The libel, therefore, was properly dismissed by the 
court below.

Dec re e  aff irmed .

Mc Kee  v . Unit ed  Stat es .

1. The military authorities had no power under the act of July 13th, 1861, to
license commercial intercourse between the seceding States and the rest 
of the United States. The Ouachita Colton case (6 Wallace, 521) af-
firmed.

2. Such trade was not authorized in March, 1864, by regulations prescribed
by the Secretary of the Treasury in pursuance of the said act, but, on 
the contrary, was at that time forbidden by the then existing regula-
tions of the treasury. .

3. Even supposing such trade to have been licensed in March, 1864, in pur-
suance of the act of July 13th, 1861, the license would not have author-
ized a purchase by a citizen of the United States from any person then 
holding an office or agency under the government of the so-caljed Con-
federate States; all sales, transfers, or conveyances by such persons be-
ing made void by the act of July 17th, 1862.

Appea l  from the District Court for Southern Illinois, 
condemning certain cotton claimed by John II. McKee. 
The case was this:

Congress, by act of July 13th, 1861,f passed soon after the 
outbreak of the late insurrection against the United States, 
enacted that it might be lawful for the President, by proc-
lamation, to declare that the inhabitants of any State or 
part of a State where such insurrection was existing were

* 1 Kent’s Commentaries, 230. f 12 Stat, at Large, 257.
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in a state of such insurrection, and that “ thereupon all com-
mercial intercourse by and between the same and citizens 
thereof and citizens of the rest of the United States should 
cease, and be unlawful so long as such condition of hostility 
should continue.” The same act contained a proviso that 
the President might license and permit commercial inter-
course with any such part of the section so declared in a 
state of insurrection as he, in his discretion, might think 
most conducive to the public interest; and that such inter-
course, so far as by him licensed, should be carried on in 
pursuance of rules and regulations prescribed by the Secretary of 
the Treasury.

In March, 1864, a date to be noted in the present case, the 
only regulations prescribed by the secretary on the subject 
forbade the trade; these prescribing that “ commercial inter-
course with localities beyond the lines of military occupation by the 
United States forces is strictly prohibited.”

By section 5 of the subsequent act of July 17th, 186’2,*  
it was enacted :

“ That to insure the speedy termination of the present rebel-
lion, it shall be the duty of the President of the United States 
to cause the seizure of all the estate and property, money, 
stocks, credits, and effects of the persons hereinafter named in 
this section, and to apply and use the same and the proceeds 
thereof for the support of the army of the United-States.”

The enumeration of persons includes any person hereafter 
holding an office or agency under the government of the so-called 
Confederate States of America. And the section thus con-
cludes :

“ And all sales, transfers, or conveyances of any such property 
shall be null and void; and it shall be a sufficient bar to any suit 
brought by such person for the possession or use of such prop-
erty, or any of it, to allege and prove that he is one of the per-
sons described in this section.”

* 12 Stat, at Large, 590.
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In this state of the statutes and treasury regulations, one 
A. W. McKee, a resident of the then rebel portion of Lou-
isiana, and from October till the autumn of 1864 the general 
agent of the Treasury Department to purchase and dispose 
of cotton in the State of Texas, and that part of Louisiana 
lying west of the Mississippi River, regions then in insurrec-
tion against the United States and within the military lines 
of the Confederacy, was the owner of certain cotton, the 
subject of the present appeal, and had it in a storehouse 
there on the bank of the Red River. ■

While thus stored within the Confederate lines, it was 
purchased of him there, and paid for bn the 4th of March, 
1864, bj John H. McKee, a loyal citizen of the United 
States, resident at New Orleans, then in possession and under 
control of the government; this McKee, the purchaser, be-
ing no relative of his by blood, though an adopted son of 
an uncle. There was some evidence, not satisfactory, how-
ever, tending to show that the purchaser, McKee, had a 
license to trade in insurgent territory, issued by agents of 
the treasury in proposed conformity with the requirements 
of the act of July 13th, 1861. But, however this might have 
been, it seemed to be conceded that he had permission from 
the military commander of the forces of the United States 
in that department to pass through the Federal lines into 
the rebellious region, and bring away any property that he 
might purchase there; and there was even evidence tending 
to show that these authorities had actually granted him a 
license to trade.

The cotton had not yet been removed by J. H. McKee 
from the storehouse in which it was at the time of the pur-
chase, when, in twelve days after the purchase, the region 
being now overrun by the Federal army, it was seized by a 
flotilla of the United States, and, in the face of protest by 
the purchaser, brought to Cairo and condemned.

The propriety of this condemnation was now the question 
on appeal.

Mr. R. M. Cor wine, for the appellant; Mr. Hoar, Attorney- 
General, contra.
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Mr. Justice DAVIS delivered the opinion of the court.
It is a familiar principle of public law, that unlicensed 

business intercourse with an enemy during a time of war is 
not permitted. Congress, therefore, in recognition of this 
principle, when it declared, on the 13th day of July, 1861, 
that commercial intercourse between the seceding States and 
the rest of the United States should cease and be unlawful, 
after the proclamation of the President that a state of insur-
rection existed, authorized the President, in his discretion, to 
license trade. But in so far as it was licensed, it was to be 
conducted in accordance with the regulations prescribed by 
the Secretary of the Treasury. The President proclaimed 
the fact of insurrection, and provided for a limited com-
mercial intercourse, and the Secretary of the Treasury fixed 
the manner in which this intercourse should be carried on. 
Under this act of Congress, the proclamation of the President, 
and the trade regulations established in pursuance of it, can 
the purchase of the property in question be protected ?

It was made on the 4th of March, 1864, while the war 
was flagrant, by John H. McKee, a citizen of New Orleans, 
of A. W. McKee, a resident of Upper Louisiana, and the 
general agent of the Treasury Department of the Confederate 
States, to purchase and dispose of cotton in the State of 
Texas, and that part of Louisiana lying west of the Mississippi 
River.

Permission had been given the claimant, by the command-
ing officer of the Department of the Gulf, to pass through 
the United States lines into Upper Louisiana and bring away 
any property that he might purchase there. But who author-
ized him, while there, to make the purchase? There is no 
sufficient proof in the record that any treasury officer clothed 
him with this authority, and it is very clear that the power 
of the military extended no further than to protect him in 
going into the lines of the enemy and bringing from there 
any property rightfully acquired. If, as is contended, and 
as the evidence tends to show, the military authorities went 
further and granted him also a license to trade, the answer
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is, that this court held in The Ouachita Cotton case, reported 
in 6th Wallace, that such a license was void.

But even if McKee had obtained the express permission 
of one of the treasury agents to go into the Confederate 
lines and buy cotton, it would not protect him, because the 
agent would have been acting outside the limits of his 
authority, as the regulations of the department, in force at 
the time, strictly prohibited commercial intercourse with 
localities beyond the lines of military occupation by the 
United States forces.

There is another view of this case, which is decisive of it, 
if the proof was ample that the claimant had a license in 
conformity with treasury regulations, issued under the act 
of Congress of July 13th, 1861, to trade generally within 
insurgent territory, for the reason that such a license could 
give him no right to buy property of A. W. McKee, who 
held an important official position from the government of 
the Confederate States.

Section 5 of the act of Congress of July 17th, 1862, pro-
hibited a person occupying the position of A. W. McKee 
from selling his property, and it follows, as he had no 
capacity to dispose of it, that the claimant could acquire no 
title to it.

All licenses to trade issued under the act of July 13th, 
1861, are controlled by the provisions of the act of July 
17th, 1862, and must be restricted to a permission to trade 
with those persons who are not within the prohibitions of 
the latter act. It is a well-settled principle of law, that in 
case of the repugnancy between two statutes, the latter one 
must prevail over the former. In that particular in which 
the prior and the latter act cannot consistently stand together, 
the latter act must be taken, pro tanto, as a modification or 
repeal of the former.

Decree  affi rmed .
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Paul  v . Virg in ia .

1. A State statute which enacts that no insurance company not incorporated
under the laws of the State passing the statute, shall carry on its business 
within the State without previously obtaining a license for that purpose; 
and that it shall not receive such license until it has deposited with the 
treasurer of the State bonds of a specified character to an amount vary-
ing from thirty to fifty thousand dollars, according to the extent of the 
capital employed, is not in conflict with that clause of the Constitution 
of the United States which declares that “the citizens of each State 
shall be entitled to all the privileges and immunities of citizens in the 
several States,” nor with the clause which declares that Congress shall 
have power “to regulate commerce with foreign nations and among the 
several States.”

2. Corporations are not citizens within the meaning of the first of these
clauses. They are creatures of local law, and have not even an absolute 
right of recognition in other States, but depend for that and for the en-
forcement of their contracts upon the assent of those States, which may 
be given accordingly on such terms as they please.

3. The privileges and immunities secured to citizens of each State in the
several States, by this clause, are those privileges and immunities which 
are common to the citizens in the latter States under their constitution 
and laws by virtue of their being citizens. Special privileges enjoyed 
by citizens in their own States are not secured by it in other States.

4. The issuing of a policy of insurance is not a transaction of commerce
within the meaning of the latter of the two clauses, even though the 
parties be domiciled in different States, but is a simple contract of in-
demnity against loss. ,

Error  to the Supreme Court of Appeals of the State of 
Virginia. The case was thus:

An act of the legislature of Virginia, passed on the 3d of 
February, 1866, provided that no insurance company, not 
incorporated under the laws of the State, should carry on its 
business witljin the State without previously obtaining a 
license for that purpose; and that it should not receive such 
license until it had deposited with the treasurer of the State 
bonds of a specified character, to an amount varying from 
thirty to fifty thousand dollars, according to the extent of 
the capital employed. The bonds to be deposited were to 
consist of six per cent, bonds of the State, or other bonds of 
public corporations guaranteed by the State, or bonds of
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individuals, residents of the State, executed for money lent 
or debts contracted after the passage of the act, bearing not 
less than six per cent, per annum interest.

A subsequent act passed during the same month declared 
that no person should, “withouta license authorized by law, 
act as agent for any foreign insurance company ” under a 
penalty of not less than $50 nor exceeding $500 for each 
offence; and that every person offering to issue, or making 
any contract or policy of insurance for any company created 
or incorporated elsewhere than in the State, should be re-
garded as an agent of a foreign insurance company.

In May, 1866, Samuel Paul, a resident of the State of 
Virginia, was appointed the agent of several insurance com-
panies, incorporated in the State of New York, to carry on 
the general business of insurance against fire; and in pursu-
ance of the law of Virginia, he filed with the auditor of 
public accounts of the State his authority from the companies 
to act as their agent. He then applied to the proper officer 
of the district for a license to act as such agent within the 
State, offering at the time to comply with all the require-
ments of the statute respecting foreign insurance companies, 
including a tender of the license tax, excepting the pro-
visions requiring a deposit of bonds with the treasurer of 
the State, and the production to the officer of the treasurer’s 
receipt. With these provisions neither he nor the com-
panies represented by him complied, and on that ground 
alone the license was refused. Notwithstanding this refusal 
he undertook to act in the State as agent for the New York 
companies without any license, and offered to issue policies 
of insurance in their behalf, and in one instance did issue a 
policy in their name to a citizen of Virginia. . For this vio-
lation of the statute he was indicted, and convicted in the 
Circuit Court of the city of Petersburg, and was sentenced 
to pay a fine of fifty dollars. On error to the Supreme Court 
of Appeals of the State, this judgment was affirmed, and the 
case was brought to this court under the 25th section of the 
Judiciary Act, the ground of the writ of error being that the 
judgment below wras against a right set up under that clause
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of the Constitution of the United States,*  which provides 
that “the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States;” 
and that clausef giving to Congress power “ to regulate com-
merce with foreign nations, and among the several States.”

The corporators of the several insurance companies were 
at the time, and still are, citizens of New York, or of some 
one of the States of the Union other than Virginia. And 
the business of insurance was then, and still is, a lawful 
business in Virginia, and might then, and still may, be car-
ried on by all resident citizens of the State, and by insurance 
companies incorporated by the State, without a deposit of 
bonds, or a deposit of any kind with any officer of the com-
monwealth.

Messrs. B. B. Curtis and J. M. Carlisle, for the plaintiff in 
error :

The single question is, whether under both or either of 
the clauses of the Constitution relied on by the insurance 
agent, the act of the legislature of Virginia in the particulars 
complained of, is unconstitutional.

I. A corporation created by the laws of one of the States, 
and composed of citizens of that State, is a citizen of that 
State within the meaning of the Constitution.^;

Legislation imposing special and discriminating restric-
tions upon the carrying on of lawful business in one State 
by citizens of other States wTas expressly forbidden by an 
article of the Confederation^ by which it is provided, that 
“the better to secure and perpetuate mutual friendship and 
intercourse among the people of the different States in this 
Union, the free inhabitants, &c., shall be entitled to all the 
privileges and immunities of free citizens in the several 
States, . . . and the people of each State shall have free in-
gress and egress to and from any other State, and shall enjoy 
therein all the privileges of trade and commerce, subject to the same

* Art. IV, § 2. f Art. I, g 8.
| Louisville Railroad Co. v. Leston, 2 Howard, 497.
g Article IV, g 1 ; 1 Stat, at Large, 4.
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duties, impositions, and restrictions as the inhabitants thereof re-
spectively.”

It cannot be supposed that the Constitution—one of whose 
objects was to secure a more perfect Union—was intended 
to be less efficient in these respects than the Articles of Con-
federation had been. The defect in the article of the Con-
federation wTas not that it imposed too great restrictions upon 
the powers of the States, but that it wras wholly without the 
protection and support of a supreme Federal power.

But insisting less upon this first head, we come to one 
which we deem conclusive.

II. The power conf erred on Congress “to regulate commerce,” 
does not exclude the commerce carried on by corporations.

(a.) The terms are broad enough to include it.-
(6.) The state of facts existing at the time of the formation 

of the Constitution forbids the supposition that the commerce 
of corporations was excluded. From the time when com-
merce began to revive in the middle ages, corporations had 
been a great and important instrument of commerce. This 
fact is too conspicuous to be overlooked. The East India 
Company, founded 1599, and made perpetual in 1610, had, in 
its pursuit of commerce, conquered and held vast possessions. 
Every commercial people, from Wisby round to Venice, had 
employed these associations as the instruments of commerce. 
Morellet, a French writer on commercial subjects, whose 
book was published in 1770, gives a list of a large number 
of these companies. Postlethwaite, whose Dictionary of 
Trade appeared in 1774, does the same. We need but refer 
to The Merchant Adventurers’ Company, in the time of 
Edward IV, to The Russian Merchants’ Company, to The 
Levant Company, The Virginia Company, The Turkey Com-
pany, The Greenland Company, The Hudson Bay Company, 
The Hamburg Company, The Great Dutch East India Com-
pany. And when the Constitution was proposed, some of 
the States to be united under it, as ex. gr. Massachusetts and 
Plymouth, had their origin, and settlement, and growth under 
the charters of trading corporations. In 1776 Adam Smith,
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whose Wealth of Nations was extensively read and admired, 
speaks of them largely.

Even if it was not then known that corporations had been 
extensively employed as instruments of commerce, still if 
the terms of the Constitution were broad enough to include 
all instruments, all would be included. How much more, 
when the use of this instrumentality was then known, con-
spicuous, and of vast importance. The truth is, that the 
Constitution has no reference to the particular instruments 
to be employed. These instruments may be greatly varied, 
according to the views of interest and expediency of those 
who carry on commerce.

Single persons, general partnerships, special partnerships, 
associations not incorporated, but having some of the inci-
dents, corporations technically, all these alike are agencies 
of commerce. The Constitution has no reference to the 
modes of association by which the commerce should be car-
ried on. This was of no more importance than whether 
sails or steam were used in the matter.

Indeed, it seems absolutely necessary to bold commerce 
carried on by corporations to be included. No systematic 
and uniform plan would be otherwise secured, and we should 
have worse confusion than before the Constitution was 
adopted.

2. The business of insurance is commerce. It is intercourse 
for the purpose of exchanging sums of money for promises 
of indemnity against losses. The term “commerce ” as used 
in the Constitution, has been authoritatively construed to 
have a signification wide enough to include this subject. 
In Gibbons v. Ogden  Chief Justice Marshall said, “ Com-
merce undoubtedly is traffic, but it is something more; it is 
intercourse. It describes the commercial intercourse be-
tween nations, and parts of nations in all its branches.”

*

The contract of insurance is inseparable from commerce 
in modern times. It has become its indispensable handmaid. 
Indeed the right to sell merchandise, and the right to insure

* 9 Wheaton, 189.
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it, would seem in the nature of things to be inseparable. 
And so necessary an incident to commerce in its narrowest 
sense as the contract of insurance, must fall within the 
principles directly applicable to that commerce itself.

In Almy v. California*  Chief Justice Taney speaking of a 
tax on a bill of lading, uses this language:

“ A tax or duty on a bill of lading, though differing in form 
from a tax on the article shipped, is in substance the same thing.”

Suppose the statute required a license to sell bills of ex-
change; in other words to exchange an absolute promise to 
pay a sum of money in New York for money paid therefor. 
Is there any difference as respects this matter, between an 
absolute promise and a conditional one? Both alike are 
known and indispensable instruments of commerce; both 
traffic for pecuniary values.

3. It is commerce between the States. A corporation in New 
York sends its agents to Virginia, we may suppose to sell 
goods or exchange. Is not that commerce of this kind? 
This is obvious.

4. The statute of Virginia amounts to a regulation of com-
merce. It prescribes the terms and conditions on which this 
branch of commerce may be carried on, and makes it penal 
to prosecute it without a compliance with those terms.

III. Is it within the power of a State to make such a 
regulation of commerce ? The scope of the statute is not 
to secure uniform rights, but to destroy them. It is dis-
crimination all through; and discrimination by States in 
favor of their own citizens and against the citizens of sister 
States. It is easy to see where such assumptions lead. In 
Crandall v. Nevada, the court declared unconstitutional a tax 
of one dollar laid by a State on passengers passing through 
it, as was evident, because it involved a power to lay a tax 
of thousands, and to prohibit travel wholly. They acted on 
what was said by Marshall, C. J., in Brown v. Maryland, 
that the power to tax involves the power to destroy. It is

* 24 Howard, 169-174.
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easy to see where such assumptions as are here pretended to 
be rightful would lead. Each State can prevent every other 
from trading by their agencies, which are the great instru-
ments of modern commerce, and we are back to the evils 
of the Confederation.

IV. In no view can such a statute be regarded as a police 
regulation, or as otherwise falling within the scope of the 
reserved powers of the States. It concerns only the exer-
cise of a business not only lawful and permitted, but encour-
aged, and by this statute attempted to be protected for its 
own citizens. It does not at all concern the manner or the 
circumstances of the exercise of that business, but only the 
persons who shall exercise it, and discriminates between 
them only in respect of their being citizens of the State of 
Virginia, or of other States in the Union.

If it be suggested that the State has the right in this 
manner to protect its citizens against unsubstantial or irre-
sponsible corporations created by other States, it may be 
answered that the same power and the same policy must 
exist in respect of partnerships of natural persons, citizens 
of other States, having their chief establishments there, in 
any other trade or commerce, and attempting to establish 
agencies in the State of Virginia. If, as'we maintain, the 
statute in question is a regulation of commerce between 
Virginia and other States of the Union, it is upon a subject 
which must, in its nature, be exclusively Federal. It is 
plainly not one of those subjects upon which the States 
may legislate in the absence of legislation by Congress. It 
concerns nothing less than the equal right of the citizens of 
all the States to carry on a lawful trade or commerce in each 
State upon equal terms with the citizens thereof. Nothing 
can be more purely Federal in its nature, or more obviously 
beyond the reach of invidious State legislation.

Messrs. Conway Robinson and R. Bowden, for the State of 
Virginia, contra :

I. A corporation is a mere legal entity and can have no 
legal existence outside of the dominion of the State by which
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it is created. This was decided in Bank of Augustav. Earle*  
and the case was referred to with approval by Taney, 0. J., 
in delivering the judgment of the court in Covingion Draw-
bridge Company v. Shepherd.] In this last case, the Chief 
Justice, in referring to a preceding case, says, that the 
declaration stated that the corporation itself was a citizen of 
Indiana. Now, no one, we presume, ever supposed that the 
artificial being created by an act of incorporation could be 
a citizen of a State in the sense in which that word is used 
in the Constitution of the United States, and the averment 
was rejected because the matter averred was simplv impos-
sible. Yet that is one precise position of the appellant here. 
He insists that a corporation is a citizen of a State within 
the scope and meaning of the provision of the Constitution: 
“That the citizens of each State shall be entitled to all 
privileges and immunities, of citizens in the several States.” 
This court has several times decided that a corporation is 
not a citizen within the meaning of the Constitution.

In Lafayette Insurance Co. v. French,] this court says: .

“The averment, that the company is a citizen of the State 
of Indiana, can have no sensible meaning attached to it.”

This court would not hold that either a voluntary associa-
tion of persons, or an association into a body politic, created 
by law, was a citizen of a State within the meaning of the 
Constitution. And, therefore, if the defective averment in 
the declaration had not been otherwise supplied, the suit 
must have been dismissed. In Covington Drawbridge Com-
pany v. Shepherd, referring to the case just mentioned, the 
court uses the following language:

“Now, no one, we presume, ever supposed that the artificial 
being created by an act of incorporation could be a citizen of a 
State in the sense in which that word is used in the Constitu-
tion of the United States, and the averment was rejected because 
the matter averred was simply impossible.”

* 13 Peters, 519. f 20 Howard, 227. J 18 Howard, 404.
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So in Ohio and Mississippi Railroad Company v. Wheeler*  
Taney, C. J., for the court, says, that it had been decided in 
the case of The Bank v. Denning long before the case of the 
Bank of Augusta v. Earle came before the court, that a cor-
poration was not a citizen in the meaning of the Constitu-
tion of the United States, and cannot maintain a suit in a 
court of the United States against the citizen of a different 
State from that by which it was chartered, unless the persons 
who compose the corporate body are all'citizens of that State. 
Many more cases might be cited upon the same point.

If the assumption that a corporation was a citizen in the 
contemplation of the Constitution of the United States were 
correct, yet it would not follow, that a citizen of a State 
residing in one State, would be entitled to the privileges 
and immunities of citizens of each of the other States. 
Politically, it is very certain he would not, and it is not seen 
very clearly how he could in all other things. There is no 
question, that a citizen of any particular State, who removes 
into any other State of the Union and resides there long 
enough to become a citizen, is entitled to all the privileges 
and immunities of the latter State, without being required 
to be naturalized. He would become a citizen by the mere 
operation of the Constitution of the United States. By such 
removal he might lose some of his privileges, whilst he 
gained others; after he became a citizen of a State he could 
not sue a citizen of the same State in the courts of the United 
States. To illustrate,—a citizen of New York may sue a 
citizen of Virginia in the United States courts.

It is the duty of all governments to pass all laws which 
may be necessary to shield and protect its citizens. The 
companies of which the appellant claims to be the agent, are 
presumed to have their residence in New York, and all of 
their effects are there. The deposit required by the law of 
Virginia is for two purposes: first, to insure the payment of 
the taxes, and second, as an indemnity to the insured. No 
foreign insurance company has a right to come into Virginia

* 1 Black, 295.
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by her agents, to do the business of insurance, without the 
consent ot Virginia, and, in giving her consent, she has the 
perfect right to impose such reasonable conditions as she 
may deem necessary and proper to secure the payment of 
her revenue and the security of her citizens from imposi-
tions and frauds.*

II. The second position taken has no foundation in a true 
conception of the word commerce. Insuring a house from 
fire, or plate-glass from breakage—this last, a sort of insur-
ance now common in large cities—is not commerce in the 
sense of the Constitution, however convenient and even 
necessary such insurance may be to enable men to protect 
their houses from the ravages of one of the elements, or 
their shop windows from accident or mischief.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

On the trial in the court below the validity of the discrimi-
nating provisions of the statute of Virginia between her own 
corporations and corporations of other States was assailed. 
It was contended that the statute in this particular was' in 
conflict with that clause of the Constitution which declares 
that “the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States,’7 
and the clause which declares that Congress shall have power 
“to regulate commerce with foreign nations and among the 
several States.” The same grounds are urged in this court 
for the reversal of the judgment.

The answer which readily occurs to the objection founded 
upon the first clause consists in the fact that corporations are- 
not citizens within its meaning. The term citizens as there 
used applies only to natural persons, members of the body 
politic, owing allegiance to the State, not to artificial per-
sons created by the legislature, and possessing only the at-
tributes which the legislature has prescribed. It is true that 
it has been held that where contracts or rights of property 
are to be enforced by or against corporations, the courts of

* Slaughter v. The Commonwealth, 13 Grattan’s Reports, 767.
VOL. VIII. 12
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the United States will, for the purpose of maintaining juris-
diction, consider the corporation as representing citizens of 
the State under the laws of which it is created, and to this 
extent will treat a corporation as a citizen within the clause 
of the Constitution extending the judicial power of the 
United States to controversies between citizens of different 
States. In the early cases when this question of the right 
of corporations to litigate in the courts of the United States 
was considered, it was held that the right depended upon 
the citizenship of the members of the corporation, and its 
proper averment in the pleadings. Thus, in the case of The 
Hope Insurance Company v. Boardman*  where the company 
was described in the declaration as “a company legally in-
corporated by the legislature of the State of Rhode Island 
and Providence Plantations, and established at Providence,” 
the judgment was reversed because there was no averment 
that the members of the corporation were citizens of Rhode 
Island, the court holding that an aggregate corporation as 
such was not a citizen within the meaning of the Constitu-
tion.

In later cases this ruling was modified, and it was held 
that the members of a corporation would be presumed to be 
citizens of the State in which the corporation was created, 
and where alone it had any legal existence, without any 
special averment of such citizenship, the averment of the 
place of creation and business of the corporation being suf-
ficient; and that such presumption could not be controverted 
for the purpose of defeating the jurisdiction of the court, f

But in no case which has come under our observation, 
either in the State or Federal courts, has a corporation been 
considered a citizen within the meaning of that provision 
of the Constitution, which declares that the citizens of each 
State shall be entitled to all the privileges and immunities 
of citizens of the several States. In Bank of Augusta v.

* 5 Cranch, 57.
t Louisville Kailroad Co. v. Letson, 2 Howard, 497 ; Marshall v. Baltimore 

and Ohio Kailroad Co., 16 Id. 314; Covington Drawbridge Co. v. Shepherd, 
20 Id.233; and Ohio and Mississippi Kailroad Co. v. Wheeler, 1 Black. 297.
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Earle*  the question arose whether a bank, incorporated by 
the laws of Georgia, with a power, among other things, to 
purchase bills of exchange, could lawfully exercise that 
power in the State of Alabama; and it was contended, as in 
the case at bar, that a corporation, composed of citizens of 
other States, was entitled to the benefit of that provision, 
and that the court should look beyond the act of incorpora-
tion anti see who were its members, for the purpose of afford-
ing them its protection, if found to be citizens of other States, 
reference being made to an early decision upon the right 
of corporations to litigate in the Federal courts in support 
of the position. But the court, after expressing approval of 
the decision referred to,f observed that the decision was con-
fined in express terms to a question of jurisdiction; that the 
principle had never been carried further, and that it had 
never been supposed to extend to contracts made by a cor-
poration, especially in another sovereignty from that of its 
creation; that if the principle were held to embrace contracts, 
and the members of a corporation were to be regarded as 
individuals carrying on business in the corporate name, and 
therefore entitled to the privileges of citizens, they must at 
the same time take upon themselves the liabilities of citizens, 
and be bound by their contracts in like manner; that the 
result would be to make the corporation a mere partnership 
in business with the individual liability of each stockholder 
for all the debts of the corporation; that the clause of the Con-
stitution could never have intended to give citizens of each 
State the privileges of citizens in the several States, and at 
the same time to exempt them from the liabilities attendant 
upon the exercise of such privileges in those States; that this 
would be to give the citizens of other States higher and 
greater privileges than are enjoyed by citizens of the State 
itself, and would deprive each State of all control over the 
extent of corporate franchises proper to be granted therein. 
“It is impossible,” continued the court, “upon any sound 
principle, to give such a construction to the article in ques-

* 13 Peters, 586.
t Bank of the United States v. Deveaux, 5 Cranch, 61.
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tion. Whenever a corporation makes a contract it is the 
contract of the legal entity, the artificial being created by the 
charter, and not the contract of the individual members. 
The only rights it can claim are the rights which are given 
to it in that character, and not the rights which belong to 
its members as citizens of a State.”

It was undoubtedly the object of the clause in question to 
place the citizens of each State upon the same footing with 
citizens of other States, so far as the advantages resulting 
from citizenship in those States are concerned. It relieves 
them from the disabilities of alienage in other States; it in-
hibits discriminating legislation against them by other States; 
it gives them the right of free ingress into other States, and 
egress from them; it insures to them in other States the same 
freedom possessed by the citizens of those States in the ac-
quisition and enjoyment of property and in the pursuit of 
happiness; and it secures to them in other States the equal 
protection of their laws. It has been justly said that no pro-
vision in the Constitution has tended so strongly to consti-
tute the citizens of the United States one people as this.*

Indeed, without some provision of the kind removing from 
the citizens of each State the disabilities of alienage in the 
other States, and giving them equality of privilege with citi-
zens of those States, the Republic would have constituted 
little more than a leagueofStat.es; it would not haveconsti- 
tuted the Union which now exists.

But the privileges and immunities secured to citizens of 
each State in the several States, by the provision in question, 
are those privileges and immunities which are common to 
the citizens in the latter States under their constitution and 
laws by virtue of their being citizens. Special privileges 
enjoyed by citizens in their own States are not secured in 
other States by this provision. It was not intended by the 
provision to give to the laws of one State any operation 
in other States. They can have no such operation, except 
by the permission, express or implied, of those States. The

* Lemmon v. The People, 20 New York, 607.
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special privileges which they confer must, therefore, be en-
joyed at home, unless the assent of other States to their en-
joyment therein be given.

Now a grant of corporate existence is a grant of special 
privileges to the corporators, enabling them to act for certain 
designated purposes as a single individual, and exempting 
them (unless otherwise specially provided) from individual 
liability. The corporation being the mere creation of local 
law, can have no legal existence beyond the limits of the 
sovereignty where created. As said by this court in Bank 
of Augusta v. Earle, “It must dwell in the place of its crea-
tion, and cannot migrate to another sovereignty.” The 
recognition of its existence even by other States, and the 
enforcement of its contracts made therein, depend purely 
upon the comity of those States—a comity which is never 
extended where the existence of the corporation or the 
exercise of its powers are prejudicial to their interests or 
repugnant to their policy. Having no absolute right of 
recognition in other States, but depending for such recog-
nition and the enforcement of its contracts upon their assent, 
it follows, as' a matter of course, that such assent may be 
granted upon such terms and conditions as those States may 
think proper to impose. They may exclude the foreign 
corporation entirely; they may restrict its business to par-
ticular localities, or they may exact such security for the 
performance of its contracts with their citizens as in their 
judgment will best promote the public interest. The whole 
matter rests in their discretion.

If, on the other hand, the provision of the Constitution 
could be construed to secure to citizens of each State in 
other States the peculiar privileges conferred by their laws, 
an extra-territorial operation would be given to local legis-
lation utterly destructive of the independence and the har-
mony of the States. At the present day corporations are 
multiplied to an almost indefinite extent. There is scarcely 
a business pursued requiring the expenditure of large capital, 
or the union of large numbers, that is not carried on by cor-
porations. It is not too much to say that the wealth and
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business of the country are to a great extent controlled by 
them. And if, when composed of citizens of one State, 
their corporate powers and franchises could be exercised in 
other States without restriction, it is easy to see that, with 
the advantages thus possessed, the most important business 
of those States would soon pass into their hands. The 
principal business of every State would, in fact, be controlled 
by corporations created by other States.

If the right asserted of the foreign corporation, when 
composed of citizens of one State, to transact business in 
other States were even restricted to such business as corpo-
rations of those States were authorized to transact, it would 
still follow that those States would be unable to limit the 
number of corporations doing business therein. They could 
not charter a company for any purpose, however restricted, 
without at once opening the door to a flood of corporations 
from other States to engage in the same pursuits. They 
could not repel an intruding corporation, except on the con-
dition of refusing incorporation for a similar purpose to 
their own citizens; and yet it might be of the highest public 
interest that the number of corporations in the State should 
be limited; that they should be required to give publicity 
to their transactions; to submit their affairs to proper ex-
amination; to be subject to forfeiture of their corporate 
rights in case of mismanagement, and that their officers 
should be held to a strict accountability for the manner in 
which the business of the corporations is managed, and be 
liable to summary removal.

“ It is impossible,” to repeat the language of this court in 
Bank of Augusta v. Earle,“ upon any sound principle, to give 
such a construction to the article in question,”—a construc-
tion which would lead to results like these.

We proceed to the second objection urged to the validity 
of the Virginia statute, which is founded upon the com-
mercial clause of the Constitution. It is undoubtedly true, 
as stated by counsel, that the power conferred upon Congress 
to regulate commerce includes as well commerce carried on 
by corporations as commerce carried on by individuals. At
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the time of the formation of the Constitution a large part 
of the commerce of the world was carried on by corpora-
tions. The East India Company, the Hudson’s Bay Com-
pany, the Hamburgh Company, the Levant Company, and 
the Virginia Company, may be named among the many 
corporations then in existence which acquired, from the 
extent of their operations, celebrity throughout the com-
mercial world. This state of facts forbids the supposition 
that it was intended in the grant of power to Congress to 
exclude from its control the commerce of corporations. The 
language of the grant makes no reference to the instrumen-
talities by which commerce may be carried on; it is general, 
and includes alike commerce by individuals, partnerships, 
associations, and corporations.

There is, therefore, nothing in the fact that the insurance 
companies of New York are corporations to impair the force 
of the argument of counsel. The defect of the argument 
lies in the character of their business. Issuing a policy of 
insurance is not a transaction of commerce. The policies 
are simple contracts of idemnity against loss by fire, entered 
into between the corporations and the assured, for a con-
sideration paid by the latter. ^These contracts are not articles 
of commerce in any proper meaning of the word. They 
are not subjects of trade and barter offered in the market 
as something having an existence and value independent of 
the parties to them. They are not commodities to be shipped 
or forwarded from one State to another, and then put up for 
sale, i They are like other personal contracts between parties 
which are completed by their signature and the transfer of 
the consideration. Such contracts are not inter-state trans-
actions, though the parties may be domiciled in different I 
States. The policies do not take effect—are not executed / 
contracts—until delivered by the agent in Virginia. They 
are, then, local transactions, and are governed by the local 
law. They do not constitute a part of the commerce between 
the States anymore than a contract for the purchase and sale 
of goods in Virginia by a citizen of New York whilst in 
Virginia would constitute a portion of such commerce.
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In Nathan v. Louisiana * this court held that a law of that 
State imposing a tax on money and exchange brokers, who 
dealt entirely in the purchase and sale of foreign bills of 
exchange, was not in conflict with the constitutional power 
of Congress to regulate commerce. The individual thus 
using bis money and credit, said the court, “ is not engaged 
in commerce, but in supplying an instrument of commerce. 
He is less connected with it than the shipbuilder, without 
whose labor foreign commerce could not be carried on.” 
And the opinion shows that, although instruments of com-
merce, they are the subjects of State regulation, and, infer- 
entially, that they may be subjects of direct State taxation.

“ In determining,” said the court, “ on the nature and 
effect of a contract, we look to the lex loci where it was 
made, or where it was to be performed. And bills of ex-
change, foreign or domestic, constitute, it would seem, no 
exception to this rule. Some of the States have adopted 
the law merchant, others have not. The time within which 
a demand must be made on a bill, a protest entered, and 
notice given, and the damages to be recovered, vary with 
the usages and legal enactments of the different States. 
These laws, in various forms and in numerous cases, have 
been sanctioned by this court.” And again: “For the pur-
poses of revenue the Federal government has taxed bills 
of exchange, foreign and domestic, and promissory notes, 
whether issued by individuals or banks. Now, the Federal 
government can no more regulate the commerce of a State 
than a State can regulate the commerce of the Federal gov-
ernment; and domestic bills or promissory notes are as 
necessary to the commerce of a State as foreign bills to the 
commerce of the Union. And if a tax on an exchange 
broker who deals in foreign bills be a regulation of foreign 
commerce, or commerce among the States, much more would 
a tax upon State paper, by Congress, be a tax on the com-
merce of a State.”

If foreign bills of exchange may thus be the subject of

* 8 Howard, 73.
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State regulation, much more so may contracts of insurance 
against loss by fire.

We perceive nothing in the statute of Virginia which con-
flicts with the Constitution of the United States; and the 
judgment of the Supreme Court of Appeals of that State 
must, therefore, be Affi rme d .

Unit ed  State s  v . Lan e .

1. The 8th section of the act of July 2d, 1864, which enacts that it shall be
lawful for the Secretary of the Treasury, with the approval of the 
President, to authorize agents to purchase for the United States any 
products of States declared in insurrection, did not confer the power to 
license trading within the military lines of the enemy.

2. In connection with the regulations of the Treasury Department, and an
executive order of the President, issued in accordance with the act, 
it authorized the insurgents to bring their cotton within our lines, with-
out seizure, and with a promise on our part to buy it from them, with 
liberty on theirs to go to the nearest treasury agent in an insurrectionary 
district to sell it, or if they preferred, to leave it under the control of some 
one who could go to such agent and sell it for them ; with leave, to them 
also, by way of further inducement, to purchase such articles of mer-
chandise as they needed, not contraband of war, to the extent of one- 
third of the aggregate value of the products sold by them, and to return 
with them under a safe conduct.

3. By the regulations issued under the act, the purchasing agent could not
act at all until the person desiring to sell the Southern products made 
application, in writing, stating that he owned or controlled them, stat-
ing also their kind, quality, and location ; and even then the power of 
the purchasing agent before the delivery of the products was limited to 
a stipulation (the form was prescribed) to purchase, and to the giving 
a certificate that such application was made, and to requesting safe con-
duct for the party and his property.

4. A record of a judgment on the same subject-matter, referred to in a
finding, cannot be set up as an estoppel, when neither the record is set 
forth, nor the finding shows on what ground the court put its decision : 
whether for want of proof, insufficient allegations, or bn the merits of 
the case.

Appea l  from the Court of Claims, the object of the suit 
having been to recover damages against the United States 
for an alleged breach of contract, made by George Laue
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with one Risley, who was at the time the treasury agent at 
Norfolk, Virginia, for the purchase of the products of insur-
rectionary States.

The case, which depended in part on statutes, regulations 
of the treasury, and a proclamation of the President, was 
thus:

Acts  of  1861 and  1863.
By act of July 13th, 1861, section 5, “all commercial inter-

course” by and between States declared in insurrection and 
the citizens thereof, and the citizens of the rest of the United 
States, was declared unlawful, except such as should be 
licensed by the President, and conducted under the regula-
tions made by the Treasury Department.

An act of March 12th, 1863, authorized agents of the 
Treasury Department to collect “all abandoned and cap-
tured property,” &c., and enacted that “ all property coming” 
into any of the United States not declared in insurrection 
“from within any of the United States declared in insurrec-
tion, through or by any person other than a treasury agent, 
or under a lawful clearance by the proper treasury officer, 
shall be confiscated.”

Trea sur y  Regu lat ion s of  March  31st , 1863.
The treasury regulations issued March 31st, 1863, by their 

section 7, ordered thus: “No permit shall be granted to 
transport to or from, or to sell or purchase in any place or 
section whatever, not within the military lines of the United 
States army.”

Regulation 8, as revised and published September 12th, 
1863, declared: “Commercial intercourse with localities be-
yond the lines of military occupation by the United States 
forces is strictly prohibited, and no permit will be granted 
for the transportation of any property to any place under the 
control of insurgents against the United States.”

Act  of  1864.
By the 4th section of an act of July 2d, 1864, the prohibi-

tions of the act of July 13th, 1861, were extended to “com-
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mercial intercourse by and between persons residing or being 
within the lines of National military occupation, in such 
districts declared in insurrection, whether with each other or 
with persons being within such insurrectionary districts, but 
not within our military lines.”

Section 8 of this act provided that the Secretary of the 
Treasury might authorize agents “to p urchase for the United 
States any products of States declared in insurrection at such 
places therein as shall be designated by him, at such price as shall 
be agreed on with the seller, not exceeding the market price 
thereof at the place of delivery, nor exceeding three-fourths 
of the market value thereof in the city of New York, at the 
latest quotations known to the agent purchasing.”

Section 9 of this act repealed so much of section 5 of the 
act of July 13th, 1861, as made it lawful for the President to 
license or permit such trade by private citizens and traders ex-
cept to supply necessaries to loyal persons within the Federal 
lines, and to authorize persons within the Federal lines to 
bring or send to market in loyal States products of their 
own labor or of the labor of freedmen or others in their 
employment.

Trea sur y  Regu lat ion s  of  Jul y  29th , 1864.
On the 29th of July, 1864, rules were promulgated by the 

Secretary of the Treasury, and by one of which “commer-
cial intercourse with localities beyond the lines of actual 
military occupation by the United States forces is absolutely 
prohibited; and no permit will be granted for the transporta-
tion of any property to any place under the control of insurgents 
against the United States.”

Trea sur y  Regu lat ion s of  Septemb er  24th , 1864.
On the 24th of September, 1864, general regulations for 

the purchase, on government account, of products of insurrec-
tionary States, were made by the Secretary of the Treasury, 
approved by the President, by which Norfolk was made a 
purchasing point, and the special agent was required (by 
Regulation 7), to the extent of the funds at his command,
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to purchase all products offered to him (of the character 
which by his instructions he was authorized to buy); “but 
no liability of any character shall be authorized or assumed by 
any agent, for or on account of the government, previous to 
the actual delivery of the products, other than a stipulation to 
purchase products owned or controlled by applicants, at a price 
to be agreed upon at the place and date of delivery.” The form 
of this stipulation is given, and consists of a certificate by 
the treasury agent, that he has “agreed to purchase” from 
C. D. property, &c., “which he stipulates shall be deliv-
ered to me, unless prevented from so doing by the authority of 
the United States,” with a “request” for “safe conduct.”

By Rule 8, “whenever any person shall make application 
to the purchasing agent in writing, setting forth that he 
'owns or controls9 products, stating the kind, quantity, and 
location thereof, or the date at which they will be delivered 
at some specified location accessible to transportation,” the 
purchasing agent was directed to give a certificate that such 
application had been made, and request safe conduct for 
such party and his necessary transportation to the location 
specified, and for himself and products from the location 
specified to the purchasing agent. (The form of this certifi-
cate is given.) Rule 9 provided that parties, having sold 
and delivered products, shall, upon their request, be furnished 
by the purchasing agent with a certificate stating the char-
acter and quantity of articles purchased, the price paid, the 
aggregate amount of payment, the place whence, and the route 
by which the property was transported.

Pres id en t ’s  Procl ama tio n , Sept emb er  24th , 1864.
On September 24th, 1864, the President issued his procla-

mation, reciting that Congress had authorized the purchase 
for the United States of products of States declared in insur-
rection, and that the Secretary of the Treasury had desig-
nated Norfolk and other places named therein as places of 
purchase, and had made regulations for such purchases, and 
he therefore proclaimed that all persons, except those in the 
service of the government, “ having in their possession” such
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products (and which said agents were authorized to purchase), 
“and all persons owning or controlling such products” are 
authorized to convey them to either of said places of pur-
chase, and “ such products, so destined, shall not be liable to 
detention, seizure, or forfeiture, while in transitu or awaiting 
transportation.” And that “any person having the certifi-
cate of a purchasing agent, as prescribed by Treasury Regu-
lation 8, is authorized to pass with means of transportation 
to the points named in said certificate, and to return there-
from with the products required for the fulfilment of its 
stipulations.” And that “any person having sold, and deliv-
ered to a purchasing agent products of an insurrectionary State,” 
“and having in his possession a certificate of the fact, stat-
ing the character and quantity of products, and the aggregate 
amount paid therefor, as prescribed by Regulation 9, shall 
be permitted ” “to purchase from any authorized dealer,” 
at the place of sale, or any other place in a loyal State, any 
“articles not contraband of war, nor prohibited by the War 
Department,” “to an amount not exceeding in value one- 
third of the aggregate value” of products sold by him as cer-
tified by the agent; and “such articles may be transported 
by the same route and to the same place, from and by which the 
said products sold and delivered, reached the purchasing agent” 
and such goods “shall have safe conduct, and shall not be 
subject to detention, seizure, or forfeiture, while being trans-
ported to the places and by the route set forth in said certificate.”

Generals and military officers commanding districts, posts, 
or detachments, and officers commanding fleets, flotillas, and 
gunboats, “will give safe conduct to persons and products, 
merchandise, and other articles duly authorized as aforesaid 
and not contraband of war, or prohibited by order of the 
War Department, or the orders of such generals command-
ing, or other duly authorized military or naval officer made 
in pursuance thereof.”

The  Facts  of  th e  Cas e , as found by the Court of Claims, 
were essentially these:

The claimant, Lane, entered into contracts with the treas-
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ury agent at Norfolk, Virginia, for the delivery to the agent 
of a large quantity of cotton, which was upon the Chowan 
River, in the State of North Carolina, and within the lines held 
by the insurrectionary forces. The commander of the military 
district gave safe conduct to the claimant, his vessel and crew, 
to bring out the cotton. The claimant also had a license to take 
out certain articles, a schedule of which was attached to the safe 
conduct given by the military commander.

The purchasing agent of the Treasury Department of Nor-
folk appointed a sub-agent to proceed on board of the vessel 
and to be in charge of the outward cargo contained in the 
schedule, and not deliver the same to the claimant until 
he should have delivered to such agent on board the vessel 
three times its value in cotton. The outward voyage was 
made without hindrance, and having arrived at Chowan 
River, the claimant delivered the cotton to the sub-agent on 
board the vessel.

On her return voyage, the vessel and the cargo were seized 
by order of a naval commander on duty in the inland waters 
of North Carolina. After being detained several days, the 
vessel and cargo were released. She again set off on her 
course towards Norfolk, and before arriving there was again 
seized by the order of the admiral commanding the squadron 
in those waters.

The vessel was afterwards sent to Washington, D. C., 
where she was libelled, at the instance of the United States, 
in the Supreme Court of the District of Columbia, sitting in 
admiralty, where, however, a decree, with costs, passed for 
the claimant. No record of that suit, however, was pro-
duced here.

No proceedings were ever taken against the cotton, and it 
was ultimately, though after some months’ detention, restored 
to the claimant. It was then taken to New York, but the 
price of the article had greatly fallen during the detention, 
and the price received on the sale of it was correspondingly 
less than if the voyage had not been arrested, and if the 
cotton had been sold on its prompt completion.

The United States were now called on in the suit to make
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good the loss caused by .the wrongful conduct of its naval 
officers.

Upon the facts, the Court of Claims ruled, among other 
things :

That the contracts with the agent of the treasury, for the 
sale and delivery of the cotton, were valid and lawful con-
tracts.

That the seizure and detention of the claimant’s vessels 
and cargo, by the officers of the navy, were unlawful and un-
authorized.

That the judgment of the Court of Admiralty was con-
clusive; that the voyage was a lawful and proper one, and 
conducted according to the prescribed regulations of the 
trade in which the claimant and his vessel were engaged.

That such acts constituted a breach of the contracts be-
tween the claimant and the United States, and entitled him 
to such damages as he sustained thereby.

Mr. Dickey, Assistant Attorney-General (having set forth all 
the statutes, treasury regulations, &c., bearing on the ease, 
as already given by the reporter, who is indebted for them 
to Mr. Dickey’s brief), for the appellant; Mr. Hoar, Attorney- 
General, maintaining the same side:

1. The voyage was in violation of lawr, and the contract 
alleged and the contracts found by the court to have been 
made were illegal ; the seizure, by the naval officers, was 
proper, an.d the claimant has, therefore, no just and legal 
cause of complaint.

The act of July 13th, 1861, the act of March 12th, 1863, 
the Treasury Regulations of March 31st, 1863, the Revised 
Treasury Regulations of September 11th, 1863, the act of 
July 2d, 1864, the Treasury Regulations of July 29th and 
30th, 1864, and those of September 24th, 1864, and the Presi-
dent’s proclamation of September 24th, 1864, make it plain, 
that everywhere commercial intercourse with those parts 
of the insurrectionary States which were within thé control 
of rebels, was absolutely forbidden, from the beginning of 
the war, unless, indeed, it may be in the act of July 2d,
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1864, and the regulations and President’s proclamation made 
thereunder. But these, in truth, make no change in this 
regard. If it were intended by that act and the practice 
under it, to license such trade, it is not so specifically pro-
vided, and is manifested only, if at all, by the want of ex-
press words of limitation in the act. It authorizes the 
^purchase ” for the United States of “ any products of States 
declared in insurrection, at such places therein as shall 
be designated by” the Secretary of the Treasury. It does 
not say, expressly, that these provisions relate only to 
products found within the Federal lines; but is not that the 
fair construction ? Such trade with a public enemy is for-
bidden without statute, according to the laws of war among 
all civilized nations ; and when that non-intercourse had been 
so often and so fully proclaimed by all the departments of 
the government, from the beginning of the war, are we to 
construe these general words as changing this policy ? This 
construction, limiting the provisions of this act to those parts 
of the States in insurrection, w’hich were, for the time, within 
our military lines, is strengthened by the fact that the pro-
hibitions of the act of July 13th, 1861, were extended by the 
4th section of this act of July 2d, 1864, even “to commercial 
intercourse by and between persons residing or being within 
the lines of National military occupation, in districts declared 
in insurrection” “with each other.” This construction is 
strengthened, too, by the fact, that section 9 of this act re-
peals so much of the act of July 1861, as made if lawful for 
the President to license and permit tcade by private citizens 
in such districts, even within the Federal lines, except to 
supply necessaries to loyal persons, and to authorize persons 
within the Federal lines to bring to the loyal States products 
of their own labor, or of freedmen, &c.

This construction is fortified also by the language of Regu-
lation 3 of the Treasury Regulations of July 30th, 1864.

2. The jurisdiction of the Court of Claims depends, of 
course, upon the acts of Congress which established it ; and 
these, as all know, give it jurisdiction of “all claims founded 
upon any law of Congress, or upon any regulation of an ex-
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ecutive department, or upon any contract, express or implied, 
with the government of the United States.” The only ground 
which can be pretended here is “contract.” But the United 
States never contracted with the claimant that its naval of-
ficers would not seize and detain his vessel and cotton, and 
claimant has, therefore, no cause of action which the Court 
of Claims can, within its jurisdiction, enforce.

The grievance or wrong for which this suit is brought 
was the capture and detention of his steamer and his cargo 
of cotton by the naval officers, and afterwards by the officers 
of the Treasury Department. In fact, this capture and de-
tention, which is a tort, not anything founded on contract, 
is the gist of claimant’s action.

The Court of Claims, however, have no jurisdiction in 
cases of tort. Claims arising out of damage to, or destruc-
tion of, property in the Southern States taken or destroyed by 
any part of the army or navy, must be referred to Congress.

Mr. T. J. D. Fuller, contra:
1. Lane was the undisputed owner of the cotton prior to, 

and at the making of, the contract. He agreed to sell, and 
the United States to buy, this cotton. The price to be paid, 
the place it was to be delivered at, was agreed upon by the 
contracting parties.

The law authorized it: the agents of the United States 
were fully empowered to contract. Whatever some other 
statutes and regulations may have meant, the act of July 2d, 
1864, find the regulations and proclamation under it, per-
mitted what was done. To understand the act we must read 
it by the light of surrounding circumstances, circumstances 
found in the public history of the day. The United States, 
it is to be remembered, wanted cotton at this time, griev- 
ously. France and England were so greatly suffering from 
the want of it, as to be tempted to acknowledge the indepen-
dence of the Confederate States. The people of the North, 
themselves, greatly wanted it. Public necessity rendered a 
relaxation of former rules indispensable. The 8th section of 
the act of July 2d, 1864, which made it lawful for the Sec-

VOL. VIII. 13
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retary of the Treasury, with the approval of the President, to 
authorize agents to purchase for the Middle States any pro-
ducts of the States declared to be in insurrection, conferred 
the power to license trading within the military lines of the 
enemy. The Regulations of September 24th, 1864, which 
were meant to allow the trading authorized by the act of 
July 2d, previous, do not adopt the prohibition against non-
intercourse contained in the prior regulations of July 2d. 
They thus show that it was meant to be abandoned.

2. But even if the view we thus take were not correct, the 
United States are estopped from denying its correctness by 
the judgment of their own courts. The judgment of the 
Supreme Court of the District of Columbia, sitting as a court 
of prize, between the United States and Lane, was on this 
same subject-matter, to wit, the steamer. The steamer could 
not be free from liability, and the cotton subject to condem-
nation. The Supreme Court of the District, by restoring the 
vessel,-established the lawfulness of the whole voyage; for 
if the voyage was unlawful, the steamer would have been 
condemned. The judgment is, moreover, conclusive upon 
all the world, and estops the United States from calling in 
question -the legality and regularity of the voyage. It was 
a judgment of a coufrt of competent and exclusive jurisdiction, 
and binds all the world.

Reply:
It is attempted to conclude the whole question by an 

estoppel of record. But the record set up as an estoppel is 
not produced. Never favored, an estoppel which seeks to 
protect—both in the face of general law and special statutes 
forbidding it—trading with an enemy who is at once an 
enemy and a rebel—will not be received.

Mr. Justice DAVIS delivered the opinion of the court.
In the view we take of this case it is unnecessary to dis-

cuss the question—conceding the contract to be lawful— 
whether the action of the naval authorities could be a ground 
of claim for damages for a breach of this contract against the
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United States, because, in our opinion, the contract was un-
authorized, and had no power to bind the government.

It appears, by the findings of the Court of Claims, that 
Chowan River, in North Carolina, the place where the cotton 
was purchased, was within the lines held by the insurrection-
ary forces, and that the military safe-conduct protected as 
well the return as the outward voyage, for Lane was per-
mitted to take out an outward cargo, under the supervision 
of a person, styled in the record a sub-agent of the purchas-
ing agent at Norfolk, whose duty it was to retain possession 
of the cargo until he should have received from Lane on 
board the vessel, three times its value in cotton.

At the time this contract purports to have been made, 
this country was engaged in war with a formidable enemy, 
and by a universally recognized principle of public law, com-
mercial intercourse between states at war with each other, 
is interdicted. It needs no special declaration on the part 
of the sovereign to accomplish this result, for it follows from 
the very nature of war that trading between the belligerents 
should cease. If commercial intercourse were allowable, it 
would oftentimes be used as a color for intercourse of an 
entirely different character; and in such a case the mischiev-
ous consequences that would ensue can be readily foreseen. 
But the rigidity of this rule can be relaxed by the sovereign, 
and the laws of war so far suspended as to permit trade with 
the enemy. Each state settles for itself its own policy, and 
determines whether its true interests are better promoted by 
granting or withholding licenses to trade with the enemy. 
It being the rule, therefore, that business intercourse with 
the enemy is unlawful unless directly sanctioned, the inquiry 
arises, whether there was any law of Congress in force at 
the time that sanctioned this transaction.

At an early period in th§ history of the war, Congress 
legislated on this subject. By an act passed on the 13th of 
July, 1861, all commercial intercourse between citizens of 
States in insurrection and citizens of the rest of the United 
States was declared unlawful; but liberty was given to the 
President, in his discretion, to license trade with the enemy
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if he thought it would conduce to the public interests to do 
so. In so far, however, as it was licensed by him, the man-
ner of conducting it was left to be regulated by the Secre-
tary of the Treasury. In the administration of this law, we 
do not find any regulation prescribed by the Secretary of the 
Treasury allowing commercial intercourse within the rebel 
lines. On the contrary, the trade regulations which were 
issued by him on the 31st of March, 1863, and the 12th of 
September of the same year, expressly say that commercial 
intercourse with those parts of the insurrectionary States 
within the control of the rebels is absolutely forbidden. 
Has this policy since then been changed? It certainly has, if 
this proceeding was authorized; for if Risley in his capacity 
of treasury agent, could lawfully contract with Lane, a citi-
zen of a State not in rebellion, to purchase from him cotton 
in the country of the public enemy, which be did not own 
or control, but must procure after he got there, and had the 
power to assist him in this enterprise, by allowing him to 
take out. a cargo of goods to facilitate the purchase of the 
cotton, and to furnish for his protection a sub-agent and a 
military safe-conduct, then it is clear the door was left open 
for general trading with the enemy. If one citizen of a 
State, not in insurrection, could lawfully obtain from a treas-
ury agent the right to transport goods to a place under the 
control of the insurgents, where he could exchange them for 
cotton or other products of the country, and could also have 
safe-conduct to take his property there, and to bring out the 
property he should buy, with the promise on the part of the 
agent to protect and purchase it, so could any other citizen 
—for in this matter equality must be the rule—and in this 
way it is easy to see a free commercial intercourse with the 
enemy would be opened, and a radical change effected in 
the manner of conducting the war. Was this result contem-
plated by Congress in the act of July 2d, 1864?

It is contended that the 8th section of this act, which says 
that it shall be lawful for the Secretary of the Treasury, wTith 
the approval of the President, to authorize agents to purchase 
for the United States any products of States declared in in-
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surrection, conferred the power to license trading within the 
military lines of the enemy.

If this were so, and it was the intention of Congress to 
allow this trading, providing it was done on government 
account, why was it not manifested by a specific provision in 
the law? Why leave such an important change of policy to 
be inferred from the general words of the act, and the ab-
sence of express words of limitation ?

That the Secretary of the Treasury, who, it is natural to 
suppose, having the administration of the law in his hands 
was, before it was passed, consulted about it, did not give 
this interpretation to it, is very clear, for, within a short 
time after the passage of the act, he adopted, with the ap-
proval of the President, a new series of rules regulating 
commercial intercourse, which were intended to supersede 
all others, and the third rule absolutely prohibits all inter-
course beyond our military lines,and declares further, “that 
no permit will be granted for the transportation of any 
property to any place under the control of the insurgents.” 
(See Treasury Regulations, and Rules for Commercial In-
tercourse, of July 29th, 1864.)

It is argued, as the regulations which were issued on the 
24th of September following, for the express purpose of en-
forcing that provision of the act relating to the purchase for 
the United States of the products of insurrectionary States, 
do not, in terms, readopt this prohibition against non-inter-
course, that therefore it was abandoned. But this does not 
follow, for there is nothing in these regulations inconsistent 
with its continuance, and if not expressly revoked, it re-
mained in force. Aside, however, from the construction 
adopted by the Secretary of the Treasury, we are able to see, 
by reference to other provisions of the same act, that Con-
gress did not mean to change, by the 8th section, the non-
intercourse policy which had prevailed. By the 4th section 
of this act the prohibitions of the act of July 13th, 1861, w7ere 
extended even to commercial intercourse by and between 
persons residing, or being within the lines of National mili-
tary occupation in districts declared in insurrection, “ with
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each other;” and the 9th section repeals so much of the act 
of July, 1861, as made it lawful for the President to license 
and permit trade by private citizens, in such districts, even 
within the Federal lines, except to supply the actual wants 
of the loyal people, and to authorize persons within the 
Federal lines to bring to the loyal States the products of their 
own labor, or of freedmen, &c.

The incorporation of these sections in the law is irrecon-
cilable with the idea that Congress intended, notwithstand-
ing these prohibitions, to confer power on the Secretary of 
the Treasury to allow citizens of loyal States on government 
account to trade within the actual military lines of the in-
surgents. If this is not the nature of the power conferred, 
it is asked wdiat authority did Congress intend to give the 
secretary, and how7 wras it to be exercised ? There is no 
difficulty in answering these questions and reaching the true 
meaning of this particular provision, when we consider the 
entire act, and the treasury regulations adopted to carry into 
effect the 8th section, in connection with the history of the 
times. The law7 was designed to remedy existing evils. The 
mischiefs attending private trading with the enemy, even in 
those parts of the insurrectionary districts which were for 
the time within our military lines, had been seriously felt in 
the conduct of the war, and the best interests of the country 
required that it should cease. It was deemed important, 
however, to still maintain some species of commercial inter-
course with the insurgents, for it is well known that the 
government desired to have, if it did not interfere with mili-
tary operations, the products of the South, and particularly 
cotton, brought within our lines. To accomplish this end, 
and at the same time avoid the complications and embarrass-
ments incidental to private trading, required the inauguration 
of a new system. This was done by withdrawing from the 
citizen the privilege of trading w7ith the enemy, and allowing 
the Secretary of the Treasury, with the approval of the Presi-
dent, to purchase through agents, for the United States, any 
products of States declared in insurrection. The inquiry is 
made, how7 could these agents purchase these products if
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private citizens were denied the right of trading in the insur-
rectionary districts, whether they happened to be within the 
National or Confederate military lines ?, It would not do to 
let the army be used for this purpose, and the only other 
way left open was to hold out inducements for the insurgents 
themselves to bring their products to us.

If they could be induced to do this, we would obtain their 
products which we needed, and in the manner of obtaining 
them, would avoid the evils inseparable from private trading. 
The inducements for the insurgents to pursue this course 
were very strong, for besides the liability of having their 
principal product—cotton—confiscated or destroyed, they 
were, as is well known, in want of many of the necessaries 
of life. They were substantially told in the Regulations of 
the Treasury Department, “If you will*bring  your cotton 
within our lines, we will not only not seize it, but will buy 
it from you, and you are at liberty to go to the nearest treas-
ury agent in an insurrectionary district to sell it, or if you . 
prefer, you can leave it under the control of someone who 
can go to the agent and sell it for you.” If this were not 
enough to accomplish the object, the President of the United 
States, by way of further inducement, in an executive order 
of the same date with the Treasury Regulations, said to them: 
“You can purchase such articles of merchandise as you 
need, not contraband of war, to one-third of the aggregate 
value of the products sold by you, and return with them, 
and I will guarantee you safe conduct.” Why this limited 
permission to buy, after the delivery of the products, unless 
the privilege was for the benefit of the insurgents ? If private 
persons, living in the Loyal States, could engage in a ven-
ture like this of the claimant, they would need, as he did, to 
make the venture remunerative, to take with them a cargo 
of goods to exchange for Southern products; but there was 
no authority for this. The' permission of the President is 
limited to the taking of a return cargo, bought with part of 
the proceeds of Southern products, previously sold and de-
livered to a purchasing agent of the Treasury Department. 
Indeed, so particular is the direction on this subject, that the
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military officer commanding at the place of sale, was not 
authorized to permit a person who had sold Southern pro-
ducts to buy merchandise, unless he exhibited to him a 
certificate of the purchasing agent, setting forth the fact of 
the purchase and sale, the character and quantity of pro-
ducts, and the aggregate amount paid therefor.

Enough has been said, without pursuing this investigation 
further, to show there is nothing in the act itself, the Regu-
lations of the Treasury Department, or the order of the 
President, to justify Risley in dealing in the manner he did, 
with Lane. It follows, therefore, that the voyage itself was 
illegal, as were the contracts and arrangements by which it 
was undertaken, and that the vessel and cargo were properly 
seized for being engaged in illegal trading with the enemy.

Although Risley was not authorized in making any con-
tract with a person occupying the status of Lane, still, if he 
were, he could only do it in the manner and for the purposes 
pointed out in the Treasury Regulations.

Uy th^se regulations the purchasing agent could not act 
at all until the person desiring to sell Southern products 
made application, in writing, that he owned or controlled 
them, stating their kind, quality, and location, and then the 
power of the purchasing agent before the delivery of the' 
products was limited to a stipulation (the form is prescribed) 
to purchase, and to the giving a certificate that such appli-
cation was made, and requesting safe conduct for the party 
and his property.

There is nothing in the petition, or the findings of the 
court below, to show that Lane complied with these pro-
visions. On the contrary, it is clear from his own statement 
that he neither owned nor controlled the cotton when he 
contracted to sell it, but that, after the contract was made, 
he procured it within the rebel lines. Neither the law, nor 
the regulations through which it was administered, were in-
tended to protect a speculation of this sort. The purchasing 
agent had no authority to negotiate even with any one in 
relation to the purchase of Southern products, unless at the 
time of the negotiation he either owned or controlled them.
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(See Regulations for the purchase of products of insurrec-
tionary States on government account, of September 24th, 
1864, and executive order same date.)

The Court of Claims find that no proceedings were taken 
against the cotton, and that it was restored to the claimant, 
but that the vessel was libelled at the instance of the United 
States, in the Supreme Court of the District of Columbia, 
where a decree, with costs, passed in favor of the claimant. 
It is argued, and was so ruled by the court below, that this 
decree concludes the United States. But the inquiry arises, 
how far the United States are concluded by it ? The record 
of the admiralty court is not before us, and we only know 
from the record in this case, that that court refused to render 
a decree of forfeiture against the vessel, and awarded costs 
against the United States.

On what ground the court put its decision—whether for 
want of proof, insufficient allegations, or on the merits of 
the case—we have no means of determining1.

It may well be that the United States could notre-seize 
the vessel, or take further proceedings against the cotton, 
and yet be at perfect liberty to litigate the right of the claim-
ant to damages, in a direct proceeding brought against them 
to test that question.

There is nothing in'this record to show that the Supreme 
Court of this District, in decreeing to the claimant the resto-
ration of his vessel, adjudicated on the question of his right 
to damages. As that court had the power to award damages 
—and the record is silent on the subject—it is clear, either 
that the court refused damages, or that the claimant did not 
insist on the court considering the question.

The United States are, therefore, not concluded on this 
point, and the case is relieved of all difficulty.

The judgment of the Court of Claims is reversed, and 
this cause is remanded to that court, with directions to enter

An  ord er  dis miss ing  the  pet iti on .
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Seymou r  v . Freer .

1. In May, 1835, an agreement was entered into between Price and Seymour,
which provided, on the part of Price, that he should devote his time and 
best judgment to the selection and purchase of land, to an amount not 
exceeding five thousand dollars, in certain designated States and Terri-
tories, or in such of them as he might find most advantageous to the in-
terest of Seymour ; that the purchases should be made during the then 
existing year, and that the contracts of purchase should be made, and 
the conveyances taken in the name of Seymour; and on the part of 
Seymour, that he should furnish the five thousand dollars; that the lands 
purchased should be sold within five years afterwards, and that of the 
profits made by such purchase and sale, one-half should be paid to Price, 
and be in full for his services and expenses. Under this agreement, lands 
having been purchased by Price and the title taken in the name of Sey-
mour ; Held,

i. That Seymour took the legal title in trust for the purposes specified; that 
is, to sell the property within the time limited, and, after deducting 
from the proceeds the outlay, with interest and taxes, to pay over to 
Price one-half of the residue ; and that, to this extent, Seymour was a 
trustee, and Price the cestui que trust.

ii. That the trust continued after the expiration of the five years, unless 
Price subsequently relinquished his claim ; the burden of proof as to 
such relinquishment resting with the heirs of Seymour.

iii. That the principle of equitable conversion being applied to the case, 
and the land which was to be converted into money, being regarded and 
treated in equity as money, the personal representative of Price was the 
proper person to maintain this suit, and it was not necessary that his 
heirs-at-law should be parties.

2. The statute of limitations has no application to an express trust where
there is no disclaimer.

Appea l  from the Circuit Court for the Northern District 
of Illinois.

On the 9th of May, 1835, Henry Seymour, residing at 
Utica, New York, and Jeremiah Price, residing at Chicago, 
Illinois, entered in New York, into a contract, thus:

“ The said Price agrees that he will forthwith devote his time 
and attention, and exercise his best judgment, in exploring and 
purchasing land, to an amount not exceeding $5000, in the 
States of Illinois, Indiana, and Ohio, and in the Territories of 
Michigan and Wisconsin, or in such of them as he may find most
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advantageous to the interest of said Seymour, in whose name the 
contracts and conveyances shall be made and taken. The pur-
chases shall be made after full and careful searches and explora-
tions, for the most profitable investments, on or near the sites 
or expectant sites of towns or places of business, and, in general, 
in tracts of ground of moderate extent; and the said Seymour 
covenants, on his part, to furnish $5000 for the above contem-
plated purchases, and that the lands, purchased as aforesaid, 
shall be sold within five years from, the present time and out of the profit 
which may be made by such purchase and sale (after charging to 
the investment, the taxes and other charges, if any, together with 
7 percent, interest on the investment and the charges last men-
tioned), there shall be paid to the said Price, one-half of the same, 
which one-halfiof the profit shall be in full of his services and expenses 
of every kind in making the aforesaid explorations, searches, and in 
doing all such other things as may be requisite and proper in 
making the contemplated purchases. It is understood that the 
purchases shall be made during the present year, and that no 
payment for services or expenses will be made by said Seymour, 
except from the profits made as, aforesaid.”

Contemporaneously with the making of the contract, Sey-
mour placed into the hands of Price the $5000 mentioned in 
it. And between June and October, 1835, Price bought about 
thirty pieces of land in Illinois, thus using all the money.

The lands were unproductive, and consisted,in their sundry 
parcels, of two thousand four hundred and forty acres, and 
some village lots, situate in Joliet. It was all conveyed to 
Seymour.

In August, 1837, Seymour died; he left two sons, viz , 
Horatio and John F., and four daughters, two of them being, 
at his death, and at the expiration of the five years mentioned 
in the contract, infants. By his will, he appointed Horatio, 
John F., and another, his executors; and his real estate, under 
the directions of his will, went to his heirs, except the share 
of one daughter, which was vested in trustees.

No part of the land was sold during the five years specified 
in the contract. It was admitted of record that, at the ex-
piration of the time for sale, stated in the contract (May
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1840), the lands were unsalable, and that it was entirely 
uncertain how much they could have been sold for, or whether 
they would ever have brought enough to repay the original 
investment and interest.

During the five years, there were no taxes upon, or ex-
penses as to the lands purchased, except taxes upon the lots 
in Joliet, amounting, in all, to $19.33. These were'paid by 
Price, with money furnished by Seymour. Subsequently to 
the five years, Price, till his own death, in 1854, paid the 
taxes on the lands; Seymour’s executors furnishing him the 
money to pay them, as also to pay any small expenses he 
was put to.

The accounts of Price (independently of the outlay for 
the purchase, and in which all the taxes and expenses just 
spoken of were entered), began March 4th, 1837. They 
were headed:

“ Account of payments on account of H. Seymour.”
They began 24th December, 1841, comprised eighty-four 

items amounting to $2054, and ran to near the date of 
Price’s death in July, 1854, terminating 16th June, 1854. 
The items were chiefly of taxes on the different pieces of 
property. But there were several charges for postage on 
letters, for a small item of travelling expense in paying taxes, 
for interest on small sums advanced to pay taxes, &c., and 
one in March, 1845, of $1.53 paid as a charge for advertising 
a county tax, “ because,” said the account, “funds not sent.” 
But there was no charge or claim for services by Price or 
any other person as agent. In fact, in one or more instances 
he apparently suffered lands to be sold for taxes. At the 
date of Price’s death all Price’s charges for taxes paid and 
for these small outlays had been settled; Seymour’s execu-
tors having sent him, from time to time, and apparently as 
informed of them, checks for the sums due. Between De-
cember, 1841, and Price’s death in July, 1854, the executors 
had thus sent him about sixteen different .checks.

Price, as already said, died in July, 1854, in Illinois. 
John High became his administrator. High now looked
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after the lands; under what exact source of interest was a 
matter disputed. His accounts of money received and of 
lands sold were thus headed:

“Account of money received from heirs and devisees of Henry 
Seymour, deceased (after his decease and after decease of Jere-
miah Price), by John High, Jr., as agent for heirs and devisees, 
to pay taxes and other expenses on lands aforesaid.”

“ Account of sales made by John High, Jr., as agent for es-
tate, heirs and devisees of Henry Seymour, deceased, from lands 
purchased by Jeremiah Price, deceased.”

In 1855 and 1856, High negotiated sales of portions of 
the land, which were consummated by contracts executed 
by the heirs and the purchasers. The sales were profitable. 
Two hundred acres were sold for $69,200; and High now, 
as administrator of Price, alleging that the original outlays, 
costs, and interest had been repaid, claimed one-half the sur-
plus; contending that he was entitled to it under the con-
tract of 1835. The representatives of Seymour not being 
of this opinion, High (who*  dying in the course of the suit 
was succeeded by Freer), now, February, 1857, filed a bill 
in the court below against all the executors of Seymour, 
his heirs-at-law, and the trustees of the cestui que trust’s 
daughter.

The bill set out the contract, stated that no sales had been 
made within the five years, and that Price had not insisted 
on their being so made, because it was thought that the in-
terest of all parties would be promoted by holding on for 
better times, but that nothing was done to release Seymour 
or his representatives from their original obligations; that 
High, after Price’s death, had acted as agent of Seymour’s 
representatives, and effected sales; and that the original 
$5000, interest, &c., being all refunded, and the surplus 
being clear profits, he, High, as administrator, claimed one- 
half of it for the estate of Price, and that he had always 
been and was now ready to agree upon and define the rela-
tive rights of the two estates, and divide the profits, but that
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in consequence of the number of the parties interested, on 
Mr. Seymour’s part, the distance of their residence from the 
subject-matter, the death of the original party, and the inter-
vention of descents, marriages, &c., and from the refusal of 
several of the parties so in interest to admit Price’s rights, 
he was afraid that in case the residue of the lands should be 
sold out, and the whole converted into money and be allowed 
to go into the hands of Seymour’s representatives, he would, 
owing to their number and to the fact of their residence 
being without the jurisdiction of the courts of the State 
where the whole profits had been made, lose Price’s share; 
on which account as he conceived the interposition of a 
court of equity was necessary. Price’s heirs were not made 
parties to the bill.

The answer, admitting the agreement, purchase, and ad-
vance of money, stated that the lands were situated near 
Price’s residence, and being wild required no particular 
care; that during the five years Price did nothing except 
what was required of him by his agreement; that at the 
death of Seymour one of the defendants was a married 
woman, and two others were infants. It denied that the 
omission to sell during the five years was for the benefit of 
the defendants, but averred, on the contrary, that both Sey-
mour, in his lifetime, and the defendants, afterwards, had 
at all times been anxious to sell if they could do so without 
loss. It denied that Price did not waive a right to have the 
property sold within five years, but averred, on the contrary, 
that he did. It averred, moreover, that Price always treated 
the defendants as the sole bwners, and solely entitled to the 
proceeds, and never pretended to have any interest; that he 
refused to pay the taxes or any portion of them; “ but 
claimed that he ought to be allowed a reasonable compensa-
tion for his services as agent, and not under the contract;” 
that the defendants had always been willing to allow him 
such compensation. It set up further that by the legal effect 
of the agreement Price’s interest was to be half the profits 
to be got upon a sale to be made in five years, and averred 
that no profits on sales could be made or were made within
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that time; and averred that the defendants had in no way 
continued or extended the agreement with Price.

As to any claim for a breach of the agreement in not sell-
ing in five years, the answer pleaded the statute of limita-
tions.

As to the agency and the expenditures of High, it stated 
that after the death of Price he, High, was requested by 
Horatio and John F. Seymour to find purchasers for the land 
if he could; butthat he had no other power respecting the 
lands; that the contracts for the parcels sold were executed 
by the defendants and not by High; that the negotiations 
for such sales were made by the defendants through High, 
and were subject to the ratification of the defendants, and 
that High was not employed in consequence of any relation-
ship which he had to Price or to his estate, or on account of 
the agreement between Henry Seymour and Price.

Finally, it denied that any cause existed for the interposi-
tion of a court of equity, submitted that the defendants were 
improperly joined, for the want of a common interest among 
them, and asserted that no receiver was wanted, the devisees 
of Seymour being all well known as citizens of New York, 
and fully competent to dispose of the lands without the aid 
of a receiver, and not wanting in ability to refund, &c.

General replications were filed. No proofs were taken, 
nor did it appear from the evidence, that any letters from 
either side were called for or produced. Certain facts were 
admitted.

An interlocutory decree making a reference to a master 
adjudged that Price, by virtue of the agreement of 1835, 
was “entitled, as an equal copartner” in the property to one 
equal half of the net profits made, or to be made from the 
sales; that the lands having been purchased by Price as an 
“adventure or investment on joint account of himself and 
said Seymour,” the sales already made and the sales yet to 
be made were to be deemed and taken as made, and to be 
made “on joint account” of the estates of Seymour and 
Price.

The final decree recited the former decree and a master’s
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report made to enable the court to administer the property 
on “just partnership principles,” and, after making a dis-
position of the proceeds of sales of the lands, it provided 
that “the balance which shall remain thereof being clear 
profits of the partnership land purchase and sale up to the 
present time, be equally divided between the parties in this 
suit: one-half to the complainant, and the other half to be 
held by the heirs and devisees of Henry Seymour, deceased.” 
And it spoke of “closmg and selling the partnership ac-
counts so far as the sales and collections have progressed.”

The solicitor of the complainants, by consent of parties, 
was appointed receiver, with an agreement that he might sell 
at private sale.

The representatives of Seymour brought the case by ap-
peal here.

Messrs. Kernan and Denio, for the appellants:

This contract, by its terms, plainly excludes implication 
that the lands are subject to the rules of law applicable to 
partnership property. The view of the court below is 
directly in the lace of the authorities, including one in this 
court.*

The main question then is the interpretation of the con-
tract and whether, no sales having been practicable within 
the five years, the old arrangement either remained or was 
re-established ?

The contract is one sui generis. The year in which it was 
made was an era of great activity in settling lands in the 
West. “Sites or expected sites of towns or places of busi-
ness ” were sought for with avidity, and they doubled in 
value or increased in a yet greater ratio in a few months, in 
the hands of the possessors. Mr. Seymour was disposed to 
enter into this field with a considerable sum of money, and 
Price, who it is to be presumed had local knowledge and an 
aptitude for selecting lands, was willing to aid Seymour with

* Berthold v. Goldsmith, 24 Howard, 536, 542; Hesketh v. Blanchard, 4 
East, 144; Vanderburgh v. Hull, 20 Wendell, 70, 71.
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his local knowledge and active agency for a collateral consid-
eration precisely defined. The question was, how this consid-
eration should.be arranged. It wras resolved that Seymour 
should become the purchaser with his own moneys, and 
Price the purchasing agent, and that the latter should receive 
(instead of a per diem allowance, or a commission on the 
amount of the investment, or the interest of a partner in the 
ultimate profit or loss), one-half of the profits to be got on a 
sale of the lands within five years, and should have no such 
interest as would in any event subject him to a loss or com-
pel him to advance money. This, at least, is what is speci-
fied in precise language. The enterprise was to be rapidly 
conducted and speedily wound up. Price was to set about 
the purchases forthwith. The purchases were all to be made 
in the then present year, and the lands were all to be sold 
within five years; and the compensation of Price was ex-
pressly made to depend upon, and be measured by the results 
of a transaction thus to be carried on and consummated. 
And to preclude any pretence of a claim in any other aspect/ 
it is twice inserted that his compensation is to be limited to 
a moiety of the profits thus arising, and that be is to have no 
other compensation.

Such a contract was, in that day, a reasonable one, and 
there is no ground for believing that the parties meant some-
thing beyond what they said.

If this is so, the land having become unsalable in 1840, 
the representatives of Price had not, at the commencement 
of this suit, any interest in the proceeds of the land subse-
quently sold or in the unsold lands remaining.

If, however, the representatives of Price have any interest 
in the profits, the remedy is by an action of law upon the 
contract. There is no suggestion that if in such an action 
the plaintiff establishes his rights to a half of the profits, the 
defendants are not able and willing to pay him.

The rights of Price and his representatives were barred by 
the lapse of time.

Any personal action for not selling in five years was long 
since barred by the statute, as the answer sets up.

VOL. VIII. 14
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The remedy in equity, if there was any, is sought after 
the lapse of so long a period that upon settled principles of 
equity the demand will not be enforced. It will be consid-
ered a stale demand.

In addition to the defence of a bar by the statute, and to 
the defect of misjoinder of Seymour’s executors in a matter 
where they had no interest, the bill omits to make Price’s 
heirs a party. If Price’s estate has any interest in the 
matter, they are chiefly interested and should be parties.

Price died in July, 1854, more than fourteen years after 
the alleged default in selling. He never, during his lifetime, 
once requested that the lands should be sold, or made any 
claim to an interest in them. The heading of the accounts 
negatives all such ideas. The fact that he attended to the 
payment of taxes with money remitted by Mr. Seymour’s 
representatives, is quite consistent with the character of an 
agent, and that he let the lands be sold rather than pay taxes 
himself, is consistent with no other idea. High’s accounts 
show that he was employed by the heirs and devisees of 
Seymour as their agent. The fact that they both acted distinctly 
as agents, rather rebuts the idea of any other relation. It 
is a circumstance of weight that a peremptory sale at any 
time during these twenty years would have resulted in a loss 
which, Seymour’s representatives must have borne alone, as 
Price and his representatives were in no way bound to con-
tribute; as it also is that during all this time the burden upon 
the devisees of Seymour was increasing at a rapid rate by 
the accumulation of interest and taxes and the expenses of 
agency. Good faith required, on both accounts, that Price 
should have advised the other party that he claimed a continu-
ing interest, if such was the fact. All idea of a continuance 
of the contract by mutual consent is thus repelled. But, as 
the contract looked solely to a sale in five years, and limited 
the interest of Price to the profits to be made upon such a 
sale, it required a plain understanding on both sides to con-
tinue and extend the arrangement to sales to be made after-
wards.

By, the decree the heirs of Seymour are deprived of all
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authority and control over the lands; title is taken from them 
and vested in a receiver. But there is no allegation that 
Seymour or his heirs have violated their duty under the con-
tract; nor that they acted improvidently in disposing of the 
land sold; or that there is any apprehension that they will 
not dispose of the residue for the best interest of all concerned. 
They reside where Mr. Seymour did when the contract was 
made, and are responsible persons. The only ground of 
complaint is, that th'e appellants deny that, by the contract, 
they are bound to pay over to the representatives of Price a 
share of the proceeds of the land after the same are sold. 
But this is not an adequate cause for equity to compel a 
specific performance. Much less does it authorize the court 
to take the property from the appellants and place it in the 
hands of a receiver, to be sold by him.

Mr. Mather, contra, argued at length that the case was one 
of partnership, citing numerous authorities, and that at all 
events the evidence showed that both Price and Hi2fh re- 
garded Price as interested, he having no compensation other-
wise than in an ultimate share of profits for his many years 
of service; that selling had gone off without default on either 
side; the thing being nursed along till a good price could be 
got; that the case being one of partnership and trust, chan-
cery had special jurisdiction; that the statute did not run 
against a trust; that there were no laches; and that the re-
lief given was but adequate and proper.

Mr. Justice SWAYNE delivered the opinion of the court.
The contract wThich lies at the foundation of this suit, was 

entered into by Jeremiah Price and Henry Seymour on the 
9th of May, 1835. Upon looking into it carefully, we find 
it contains the following provisions:

Price agreed that he would devote his time and attention 
and exercise his best judgment, in purchasing lands to an 
amount not exceeding $5000, in the States of Indiana, Illi-
nois, and Ohio, and in the Territories of Michigan and Wis-
consin, or in such of them as he should find most advantage-
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ous for the interest of Seymour: the contracts were to be 
made and the conveyances to be taken in Seymour’s name: 
the purchases were to be made after full and careful search for 
the most profitable investments “in or near the sites or ex-
pected sites of towns or places of business,” and in general in 
tracts of land of moderate extent: Seymour agreed to furnish 
$5000 wherewith to make the purchases contemplated: that 
the land so purchased should be sold within five years from the 
date of the contract: that after charging the investment, the 
taxes, and 7 per cent, interest on the investment, there should 
be paid to Price one-half of the profits which should be made: 
it was agreed that this half of the profits should be in full 
for Price’s services and expenses of every kind in making 
the explorations and searches, and in doing all such other 
things as should be requisite and proper in making the pur-
chases: the purchases were to be made during the current 
year: nothing was to be paid by Seymour for Price’s services 
or expenses, except from the profits as aforesaid. The prem-
ises in controversy were bought by Price, and the titles vested 
in Seymour, pursuant to the contract. The property consisted 
of 2440/^ acres of land in the State of Illinois, and several 
lots in the village of Joliet, in that State.

It was agreed by the parties to this suif, that at the expi-
ration of the five years within which the premises were to be 
sold, they were unsalable, “and that it is entirely uncertain 
how much they could have been sold for, or whether they 
would even have brought enough to pay the original invest-
ment and interest.”

Before the commencement Qf the suit the property had 
become very valuable; 200 acres had been sold for $69,200.

Seymour died in 1837, and Price in 1854. The five years 
within which the property was to be sold, expired in 1840.

The duties and obligations with which the contract clothed 
Price, were those of an agent. He was to make the requisite 
searches and explorations in the States and Territories named, 
and to receive and invest the money of Seymour as he might 
deem best for Seymour’s interest. He was to contribute his
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time, labor, skill, and judgment, but no money except what 
might be expended in the service he had undertaken to per-
form. The titles were all to be taken in the name of the 
principal, who was to advance the money. These functions 
were performed by Price. His duties and responsibilities 
thereupon came to an end, and those of Seymour to him 
commenced. For his expenditures, whatever they might be, 
he was to receive no immediate or certain return. The same 
remark is applicable in respect to his'labor and services, and 
the exercise of his skill and judgment. Everything to be 
done by the agent he was to do, without any charge to his 
principal.

Seymour was to receive the titles of the property purchased, 
as if the purchases had been made by himself at home. All 
the burdens incident to the acquisition of the property were 
to be borne by Price, with only the contingency of reim-
bursement and compensation provided in the contract.

The lands were to be sold within five years. It is not stated 
by whom, but as the legal title was vested in Seymour, the 
duty of selling, by the clearest implication, devolved upon 
him. Price had no power to move in the matter, nor to 
exert any control, except the right to insist that the prop-
erty should be sold by Seymour, within the time limited, 
and that’the sales should be fairly conducted.*  By an impli-
cation equally clear, Seymour was to pay all the taxes upon 
the property wrhich might accrue.

It is proper here to consider the legal and equitable rela-
tions of the parties arising out of the contract.

We think Seymour took the legal title in trust for the 
purposes specified. A trust is where there are rights, titles, 
and interests in property distinct from the legal ownership. 
In such cases, the legal title, in the eye of the law, carries 
with it, to the holder, absolute dominion; but behind it lie 
beneficial rights and interests in the same property belonging 
to another. These rights, to the extent to which they exist, 
are a charge upon the property, and constitute an equity

* Mann v. Butler, 2 Barbour’s Chancery, 368.
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which a court of equity will protect and enforce whenever 
its aid for that purpose is properly invoked.*  Interests in 
real estate, purely contingent, may be made the subjects of 
contract and equitable cognizance, as between the proper 
parties.f The object of the-trust here was to sell the prop-
erty within the time limited, and, after deducting from the 
proceeds the outlay, with interest and taxes, to pay over to 
Price one-half of the residue. To this extent, Seymour was 
a trustee, and Price the cestui que trust. They had a joint in-
terest in the property. Seymour held the legal title, but the 
rights of Price were as valid in equity as those of Seymour 
were at law.

If Seymour, within the five years, had conveyed the prop-
erty to one of his children, by way of advancement, or to 
a stranger, otherwise than upon a bond, fide sale for its fair 
value, the grantee would have taken the title, subject to the 
trust upon which Seymour held it, and a court of equity 
would have followed the property and dealt with it in all 
respects as if the title had still remained in Seymour. If a 
valid sale had been made, the trust would have followed and 
bound the proceeds in like manner as it bound the property .J

Upon the death of Seymour, the legal estate passed to his 
devisees.

The principle of equitable conversion has an important 
bearing upon the case. Equity considers that as done which 
is agreed to be done. Money which, according to a will or 
agreement, is to be invested in land, is regarded, in equity, 
as real estate; and land which is to be converted into money 
is regarded as money, and treated accordingly.§ In this 
view of the subject, the personal representative of Price is 
the proper person to maintain this suit, and it is not necessary 
that his heirs-at-law should be parties.

There is another view of the subject, which we think may * * * §

* 2Story’s Equity, § 964; Sturt v. Mellish, 2 Atkyns, 612.
f Pbyfe v. "Wardell et al., 5 Paige, 268; Armour v. Alexander, 10 Id. 571,
J Oliver v. Piatt, 3 Howard, 401; Taylor v. Plumer, 3 Maule & Selwyn, 

562 ; Sweet v. Jacocks, 6 Paige, 355 ; Wylie v. Coxe, 15 Howard, 416.
§ Anstice’s Administrator v. Brown et al., 6 Paige, 448.
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properly be taken. The agreement, that the property should 
be sold, and half of the profits paid to Price, was a charge upon 
the property, and gave him a lien to the extent of the amount 
to which he should be found entitled upon the execution of the 
agreement, according to its terms. The principle involved 
in this proposition, is a familiar one in equity, and constantly 
applied in the administration of its jurisprudence.*

It is insisted by the appellees that the contract made the 
parties copartners in respect to the lands to be bought. We 
cannot adopt that view of the subject. The adjudications 
which bear upon it are conflicting and irreconcilable. The 
case of Berthold et al. v. Goldsmith^ is conclusive in this forum 
against the proposition. We deem it sufficient to refer to 
that authority, without reproducing the considerations which 
control the judgment of the court.

But the result is the same as if we held that the parties 
were copartners. In that event, Seymour would still have 
held the property as trustee for the firm, according to the 
rights of the respective members.|

The appellants contend, that for any violation of the con-
tract to the injury of Price, he had a remedy at law, and that 
neither he nor his legal representative could have any other.

An action at law, sounding in damages, may, undoubtedly, 
be maintained in such cases for the breach of an express 
agreement by the trustee, but this in nowise affects the right 
to proceed in equity to enforce the trust and lien created by 
the contract. They are concurrent remedies. Either, which 
is preferred, may be selected. The remedy in equity is the 
better one. The right to resort to it, under the circumstances 
of this case, admits of no doubt, either upon principle or 
authority. Such, in our judgment, were the effect and con-
sequences of the contract.

* Pinch v. Anthony and others, 8 Allen, 539 ; Legard v. Hodges, 1 Vesey, 
Jr. 477; Boundell v. Breary, 2 Vernon, 482; Gardner v. Townshend, Cooper’s 
Equity Cases, 303; 2 Story’s Equity, g 1, 214-16-17; Denston v. Morris, 2 
Edwards’ Chancery, 37.
t 24 Howard, 536.
t Anderson v. Lemon, 4 Selden, 236.
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At the end of the five years, limited for its complete fulfil-
ment, a new element, not anticipated by the parties, and, 
hence, not provided for, intervened. The property, if then 
sold, would have afforded no profit. There would have been 
nothing to divide. It is uncertain whether it would have 
yielded enough to reimburse the cost and interest. Accord-
ing to the views we have expressed, there was a trust and 
lien for the benefit of Price. They could be destroyed only 
by some thing subsequently to occur. Either Price or Sey-
mour’s devisees might have insisted upon the sale of the 
property according to the contract. This would have ex-
tinguished the rights of both parties touching the lands, but 
it would have benefited neither. There would have been 
no profit for either party. Price would have lost his expen-
ditures of time, money, and skill. The devisees might have 
lost the interest upon the investment, and, perhaps, a part of 
the principal.

The devisees might have held the property, and denied 
that, under the circumstances, the trust subsisted any longer. 
If Price acquiesced, his rights would have been at an end.

Price might, also, have expressly or tacitly abandoned his 
claim. This would have worked the same result. Both 
parties might have concluded to continue their existing re-
lations, and to wait.for a more auspicious period for the dis-
position of the property. Their interests were the same. 
What would benefit or injure one could not fail to have the 
same effect upon the others. If the purchases were judiciously 
made, the course last suggested was obviously the wisest and 
best for both parties. Was either of the alternatives adopted? 
and if so, which one ?

This is the turning-point of the case.
The burden of the proof as to the two former rests upon 

the appellants.
Upon a careful examination of the record we have failed 

to find the slightest proof of any disclaimer by the devisees, or 
of any renunciation by Price. If such evidence exist we must 
suppose it is contained in the correspondence between the 
parties. They are annexed to the bill accounts, showing the
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receipts and disbursements of Price down to the time of his 
death. The receipts, after the death of Seymour, commence 
on the 24th December, 1841, and terminate on the 16th of 
June, 1854. All the moneys were received from Messrs. 
John F. and Horatio Seymour. It appears, by a stipulation 
in the record, that the sums with which Price debited him-
self had all been verified by comparing them with the original 
receipts in the possession of the counsel of the appellants. 
The Messrs. Seymour lived in the State of New York, and 
Price at Chicago. The moneys were all remitted by checks. 
It is apparent, from the face of the accounts, that the receipt 
of the money, in many instances, if not in all, must have 
been acknowledged by letter. None of these letters have 
been produced. Why not? The inference is a fair one, to 
say the least, that they contain nothing unfavorable to the 
claim of the appellee. This negative feature of the case is 
not undeserving of consideration. If Price, neither by ex-
pression nor acquiescence, did anything to impair his rights, 
they must still subsist in full force.

We think there is proof in the record, that he and his 
personal representative considered the time within which the 
sales were to be made, prolonged until they could be made 
profitably, and, that in all other respects, the contract re-
mained as if it had originally contained this modification.

We can hardly conceive how the devisees, who advanced 
the money to pay the taxes, and with whom Price must 
have corresponded, could have understood his position dif-
ferently. It is admitted that from the time of the purchases 
down to the time of his death, Price had the care and 
charge of the property, and paid the taxes upon it, the devi-
sees furnishing the money. His accounts are long, and the 
items numerous. There is no proof that he ever made’ any 
charge, or claimed anything for his services. His accounts 
are silent upon the subject. How can this be accounted for, 
unless he expected to be compensated by his share of the 
profits of the lands, to be realized when the proper time for 
selling should arrive ?

Upon his death, High, his administrator, succeeded to the

J
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agency. He was employed by the devisees, and performed 
the same duties as his predecessor. He negotiated the sales 
mentioned in the bill, and at once claimed a share of the 
profits for Price’s estate, according to the contract. The 
claim was resisted by the devisees, and he thereupon insti-
tuted this suit.

The theory insisted upon by the appellees is consistent 
with all the evidence in the case. It is in conflict with noth-
ing which has been developed. It is alleged, in one of the 
answers, that Price “ never pretended to the defendants to 
have any interest, ... but claimed that he ought to be al-
lowed a reasonable compensation for his services as agent, 
and not under the contract.” When, where, and how was 
the claim made ? If by letter, why is not the letter pro-
duced? The fact is important, but the allegation is wholly 
unsupported by anything in the record.

The answers set up the bar of the statute of limitations. 
Where there is no disclaimer the statute has no application 
to an express trust, such as we have found to exist in this 
case.

It is said there is a misjoinder of parties in the bill with 
respect to the executors of Seymour. The doctrine of equi-
table conversion renders their presence in the case necessary, 
if not indispensable. If the objection were well taken, the 
bill as to them would be dismissed. The error would have 
no other effect.

It is alleged, also, that there is a defect of non-joinder as 
to the heirs-at-law of Price. The application of the same 
doctrine is a sufficient answer to this objection.

Conceding that the appellee is entitled to have the con-
tract specifically executed, the appellants insist that the 
court below erred in decreeing that it should be done by a 
receiver instead of themselves. There being a trust and a 
lien a court of equity had unquestionable authority to apply 
its flexible and comprehensive jurisdiction in such manner 
as might be necessary to the right administration of justice 
between the parties. The devisees are numerous. The
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death of any one of them might seriously retard and em-
barrass the execution of a decree shaped as the appellants 
suggest. The appointment of the solicitor of the appellants 
as receiver, and the stipulation, which appears in the record, 
that he might sell at private sale, protects in the best man-
ner the interests of all concerned.

The court below held that the contract made the parties 
to it copartners, and the decree was framed accordingly. 
But, as the provisions of the decree conform in all respects 
to our views, this theoretical error constitutes noground of 
reversal. A wrong reason was given for what was properly 
done.

The litigation appears to have been conducted in a spirit 
of candor and fairness on both sides, which is eminently 
creditable to the parties.

We find no error in the record, and the decree of the 
Circuit Court is Affirme d .

Mr. Justice FIELD delivered the following dissenting 
opinion.

Mr. Justice NELSON, Mr. Justice GRIER, and myself 
dissent from the judgment of a majority of the court in this 
case.

The decrees appealed from are founded upon the theory 
that, by the agreement of May, 1835, Price and Seymour 
became copartners, and that the property purchased was co-
partnership property. The interlocutory decree declares 
that Price, by virtue of that agreement, “ was entitled, as 
an equal copartner in the property, to one equal half of the 
profits made, or to be made, from the sale of the lands;” 
that the lands were purchased by Price as an “ investment 
on joint account of himself and said Seymour,” and that 
the sales made, and to be made, were “ to be deemed and 
taken as made, and to be made, on joint account.” And in 
the final decree the court administers the property on what 
it declares to be “just partnership principles.” It provides 
for the payment out of the fund of all the costs and ex-
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penses, and that “ the balance which shall remain [of the 
funds then on hand], being clear profits of the partnership 
land purchase and sale up to the present timé, be equally 
divided.” And it speaks of “ closing and settling the part-
nership land accounts, so far as the sales and collections 
have progressed.”

And the case was presented to this court both in the oral 
and printed arguments of counsel upon the question whether 
a copartnership was created between Price and Seymour by 
the agreement of 1835, or any interest vested in Price in 
the lands purchased.

We shall considérât some length both parts of this ques-
tion, and in disposing of them, we shall dispose, in our judg-
ment, of the entire merits of the case.

We do not consider the agreement as creating any part-
nership between the parties, or as vesting in Price any in-
terest, legal or equitable, in the lands purchased. It provides 
simply for services to be rendered by Price for Seymour, and 
a contingent compensation to be made to him for such ser-
vices. It stipulates on the part of Price, that he shall devote 
his time and best judgment to the selection and purchase of 
land to an amount not exceeding five thousand dollars, in 
certain designated States and Territories, or in such of them 
as he may find most advantageous to the interest of Sey-
mour; that the purchases shall be made during the then 
existing year, and that the contracts of purchase shall be 
made and the conveyances taken in the name of Seymour; 
and on the part of Seymour, that he shall furnish the five 
thousand dollars, that the lands purchased shall be sold 
within five years afterwards, and that of the profits made by 
such purchase and sale, one-half shall be paid to Price, and 
be in full for his services and expenses. And as if to pre-
vent any possible misconstruction, the agreement closes with 
a declaration that no payment for those services or expenses 
shall be made except from such profits.

By the express terms of the agreement the ownership of 
the property was to be in Seymour; the lands were to be 
selected and purchased for his general interest, and the title
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was to be taken in bis name. The special interest of Price 
was only in the profits as a means of compensation for his 
services; and the interest was not in profits which might be 
made at any time, upon any future sale, howTever remote, but 
upon a sale within five years. He was to receive for his 
compensation one-half that might be realized above cost, 
interest, and taxes, from the rise of the property within that 
period. If language is to be interpreted in its natural and 
ordinary sense, the contract means that, and means nothing 
more nur less. The purchases, it says, shall be made during 
the present year. The sale shall be made within five years 
from that time, and one-half the profits from such purchase 
and sale, not from purchases or sales made at any other time, 
shall, be paid to Price, not as profits, but as compensation 
for his services.

The provision for the sale in five years was not merely 
directory and modal, which might be waived by Price 
without affecting his rights. The subsequent clauses secur-
ing a compensation to him are limited to a sale ■within the 
period designated. He was to have half of the profits arising 
upon such sale; the moiety of the profits made upon such 
sale was to be in full for his compensation, and he was not to 
receive anything for services or expenses, except a participa-
tion in the profits made “ as aforesaid.”

To one who is familiar with the history of the growth of 
the West, there is nothing singular or even unusual in a 
contract of this kind. With the immense tide of immigra-
tion setting in that direction, lands of comparatively little 
value one day sometimes in a few months become the sites 
of villages and cities, and the source of affluence to their 
possessors. It is not strange, therefore, that in 1835, a year 
somewhat noted for its speculative tendencies, a gentleman 
of capital should propose to one of energy and experience in 
such matters, that he advance the money, and the latter 
invest it in lands in the States and Territories of the West, 
“on or near the sites, or expected sites, of towns or places of 
business,” upon a consideration that the latter should receive 
by way of compensation one-half of the profits which might
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be made from the rise of the property iu value within a 
designated period.

Nor is there anything in contracts of this character which 
imposes the obligations or confers the rights of copartners 
between the parties. There is no copartnership where the 
relationship between the parties is that of master and servant, 
or of employer and employee, though the compensation of 
the latter may be in proportion to the profits, or be paid 
entirely out of them. Under some circumstances parties 
thus receiving a portion of the profits may be held, as re-
spects third persons, subject to the liabilities of partners; 
but as between themselves, and in the adjustment of their 
respective rights, no such relation obtains. This has-been 
settled law for more than half a century. Thus, in Heskelh 
v. Blanchard*  decided in 1803, the plaintiff had furnished 
goods purchased by him on credit, to one Robinson, the 
testator of the defendants, to take to Africa for purposes of 
trade, upon an agreement that if any profit should arise from 
the adventure, he should have one-half for his trouble. The 
plaintiff having paid for the goods, brought an. action for the 
amount. It was objected in defence, that as the parties 
were to divide the profits, if any, they must be equally liable 
for any loss, and that, therefore, a partnership was constituted 
between them. But the objection was not sustained, and 
Lord Ellenborough said that “Quoad third parties it [the 
agreement} was a partnership, for the plaintiff was to share 
half the profits; but as between themselves, it was only an 
agreement for so much as a compensation for the plaintiff’s 
trouble, and for lending Robinson his credit.”

In Hazard v. Hazard^ this doctrine was applied to a case 
where one of two parties agreed to devote his time to the 
management of the concerns of factories belonging to the 
other party, for one-fourth of the profits of the business for 
the first year, and one-third of the profits for each year after 
until the expiration of the agreement, which portion of the 
profits was to be the sole reward for his services. It was held 
that there was no partnership between the parties. “ A mere

* 4 East, 144. f 1 Story, 371.
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participation in the profits,” said Mr. Justice Story, “ will 
not render the parties partners inter sese, whatever it may do 
as to third persons, unless they so intend it. If A. agrees to 
give B. one-third of the profits of a particular transaction or 
business for his labor and services therein, that may make 
both liable to third persons as partners, but not as between 
themselves;” and he refers in support of the doctrine to the 
case already cited of Hesketh v. Blanchard.

Similar adjudications have been repeatedly made, we be-
lieve, in the highest courts of every State in the Union. 
Some slight differences exist in them as to the extent in 
which a participation in the profits of a business, by way of 
compensation, will render a party liable as a partner to third 
persons; but there is entire concurrence in the conclusion 
that such participation alone does not create a partnership 
between the parties.

In Denny v. Cabot and others,*  the question presented to the 
Supreme Court of Massachusetts was, whether the defendant 
Cooper was a partner with Cabot, Appleton & Co. The agree-
ment between them was substantially this: Cabot, Appleton 
& Co. -were to furnish Cooper stock to be manufactured into 
cloth at his mill on their account, and Cooper was to manufac-
ture the cloth and deliver it to them, and was to receive from 
them a stipulated sum per yard, and one-third part of the net 
profits of the business. It was held that the parties were not 
partners, either between themselves or as to third persons; 
that the agreement only provided the manner in which the 
compensation to Cooper for his services in manufacturing 
the cloth was to be ascertained, and that he had no title to 
any share of the cloth or any lien thereon.

In Doomis v. Marshall,f a case, in some respects, similar to 
that of Denny v. Cabot, was before the Supreme Court of 
Connecticut, and the liability of a party who receives a por-
tion of the profits of a business as compensation for his ser-
vices was very elaborately and ably considered. The agree-
ment in the case was substantially this: A. was to furnish 
B., who occupied a factory, a supply of wool for two years,

* 6 Metcalf, 83. f 12 Connecticut, 69.
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to be manufactured into cloths. B. agreed to manufacture 
the cloths, and to devote the use of the factory to that pur-
pose, and the net proceeds of the cloths, after deducting in-
cidental expenses and charges of sale, were to be divided so 
that A. should have fifty-five per cent, and B. forty-five per 
cent. The cost of the warp used, and the expense of in-
surance on the wool or cloths, were to be borne by them in 
the same ratio, and in case of destruction of wool or cloth 
by fire, the amount received from the insurance was to be 
divided between them, according to the loss of each. It was 
held that the agreement did not create a partnership between 
the parties; that the case was properly referable to that class 
of cases in which one party receives a share of the profits or 
avails as a compensation for services rendered, labor per-
formed, and expenses incurred in the business; and the court 
observed, that if it should hold that the agreement constituted 
a partnership, it woiild change the existing law as to factors, 
brokers, agents, shipmasters, and seamen, who share in the 
profits by way of compensation, or in lieu of wages, and 
introduce great perplexity in the adjustment of their legal 
rights and remedies.

Now, if a party does not become a partner with others in 
business, general or special, as is above clearly established 
by the authorities, from the fact that by way of compensation 
he participates with them in the profits of the business, it 
follows that he does not, by reason of such participation, ac-
quire any interest, legal or equitable, in the property which 
constitutes the basis of the business. It is only upon the 
theory that the services rendered by one party are to be con-
sidered as an equivalent to the capital advanced by the other, 
that a common interest of both in the property can be asserted. 
This theory, not resting upon any solid foundation, the in-
ference deduced therefrom, of course, fails. The sharing of 
the profits not changing the relation of the party as agent to 
the one who furnishes the capital, the ownership of the prop-
erty acquired by such capita] is not affected. The case of 
Smith v. Watson*  is conclusive upon this point. In that case,

* 2 Barnewall & Cresswell, 401.
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one Sampson (whose assignees in bankruptcy were the plain' 
tiffs) employed one Gill, a broker, to purchase whalebone, 
and, by agreement, was to pay him one-third of the profits 
made on the sale of it for his trouble. The defendants were 
bankers, with 'whom Sampson kept his account; and the suit 
was brought to recover an amount in the defendant’s hands, 
which was the proceeds of a bill drawn by Sampson on ac-
count of a parcel of whalebone which he had sold. Gill 
claiming to be a partner of Sampson, by means of the agree-
ment, indemnified the bankers and received the money. It 
was held that the plaintiffs, as assignees of Sampson, were 
entitled to recover. Bayley, J., said:

“A right to share in the profits of a particular adventure may 
have the effect of rendering'a person liable to third persons as a 
partner in respect of transactions arising out of the particular 
adventure, in the profits of which he is to participate; but it 
does not give him any interest in the property itself which was 
the subject-matter of the adventure. Gill’s right to claim prop-
erty in the whalebone must arise out of the terms of the bargain 
with Sampson; and looking to them, it appears clearly that it 
was not joint property. It may be assumed that it was purchased 
in the name of Sampson only, for Gill was a mere agent, and 
was to have a proportion of the profits in lieu of brokerage. 
Considering the question in this view, I am clearly of opinion 
that Gill had no property in the whalebone, or in the proceeds 
of the bill.”

Holroyd, J., said:
“ Assuming it to have been agreed between Sampson and Gill 

that the latter should make purchases of whalebone, and in lieu 
of brokerage, should have one-third of the profits arising out of 
the sales, and that he should even bear a certain proportion of the 
losses, I am of opinion that although such an agreement might 
make Gill liable as a partner to third persons, yet that it did not 
vest in him any interest in the whalebone purchased with the 
money of Sampson. Such an agreement would not convert that 
which was obtained by the separate property of Sampson into 
the joint property of Sampson and Gill. It may be collected 
from the evidence, that the latter did not furnish any part of the 
money required to pay for the whalebone, and that the contracts-

VOL. VIII. 15
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for sale were made not in his name, but in that of Sampson, for 
Gill was to act as a broker only, and to receive a share of the 
profits in lieu of his brokerage. The money paid for the whale-
bone being, therefore, Sampson’s separate property, and the 
contracts being made in his name as the purchaser, the property 
in the thing purchased would vest, by virtue of the contracts, in 
him alone.”

There is no difference in principle between this case and 
the one under consideration. Price was employed to pur-
chase land, and Gill was employed to purchase whalebone. 
Price was to receive one-half of the profits made upon a sale 
of the land for his services and expenses, and Gill was to 
receive one-third of the profits on the sale of the whalebone 
for his trouble. Gill was held not to be a partner with 
Sampson who employed him, or to have any joint interest 
with him in the whalebone; and upon the same principle it 
should be held, in our judgment, that Price was not a partner 
with Seymour, and did not possess any joint interest with 
him, in the land purchased.

If the decision in the case of Smith v. Watson is sound law, 
and it has not, that we are aware of, ever been questioned, 
but, on the contrary, has been uniformly approved by the 
highest courts of England and of the United States, it is im-
possible for the complainants to sustain the present suit. 
The suit proceeds and the decree is rendered, as we have 
here already stated, upon, the theory that Price and Seymour 
were copartners, and that the property purchased was co-
partnership property.

We have shown, as we think conclusively, that Price was 
not a copartner with Seymour under the contract between 
them, and that he did not possess any interest with him in 
the lands purchased, but that the lands constituted the sepa-
rate property of Seymour. Price was, it is true, interested 
in the profits to be made in the sale of the land, according 
to the terms of the agreement. It was not, however, the in-
terest of a partner, but the interest which every party to an 
executory contract has in having the stipulations in his favor
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performed by the other party. A personal action against 
the delinquent party, or his personal representatives, is the 
remedy for the breach of an agreement of this character. 
Resort can be had to equity only when special circumstances 
intervene to render the action at law unavailable. Un-
doubtedly Price could have maintained an action at law 
against the representatives of Seymour had a sale of the 
property been refused within the five years specified in the 
agreement, and recovered, as damages, a sum equal to one- 
half the. difference between the value of the property and 
the amount of its cost, interest thereon, and expenses. That 
he did not institute any such action, or make any claim upon 
them, is explained by the admission accompanying the 
record, that the property was at that time unsalable, and 
that it was uncertain whether, if a sale could have been made, 
it would have brought enough to repay the original invest-
ment and interest. The subsequent conduct of Price shows 
very clearly that he regarded his right to compensation de-
pendent upon the possibility *of  effecting a sale at a profit at 
that time. He lived until July, 1854, more than fourteen 
years after the expiration of the five years, and he never 
asserted any claim under the contract. He never requested 
that the lands be sold, or asserted any interest in them or 
their proceeds. He uniformly treated the contract as at an 
end, and the heirs of Seymour as the exclusive owners of the 
land and its proceeds. He subsequently acted as agent for 
them in paying taxes upon the property. He lived near the 
property, and it was natural that he should be employed for 
that purpose. But if funds, even of trifling amounts, were 
not forwarded to him, he did not advance the money, but 
allowed the property to be sold. It is difficult to reconcile 
this conduct with the theory that he considered himself at 
the time as having a claim either upon the land or its pro-
ceeds. And it is still more difficult to account for his entire 
silence to all the world, to his own relatives and agents, as 
well as to the heirs of Seymour, respecting any claim upon 
the property or its proceeds, if he considered that in fact he 
possessed any. It remained for the administrator of his
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estate, nearly three years after his death, to discover that he 
possessed, during his life, unknown to himself, large and 
valuable interests in property which he had purchased for 
others, and in their name, twenty-two years before. The 
claim now asserted is contrary to the express terms of the 
contract, and the construction given to it by Price himself. 
And even the administrator acted as agent for the heirs in 
paying taxes upon the property and in negotiating sales for 
them until he made the discovery of the supposed rights of 
his intestate.

It is urged as an objection to the case made by the de-
fendants that they did not produce the letters of Price .to 
them. It is assumed without any intimation to that effect 
on the part of the complainant, that these letters might have 
contained, and not being produced, must be presumed to have 
contained something against the interests of the defendants. 
The objection may be answered by the suggestion that the 
complainant did not produce the letters of the heirs of Sey-
mour to Price. If they had contained any recognition of 
the claim now asserted on behalf of Price’s estate, there can 
be no doubt that they would have been brought forth. If it 
be proper to invoke presumptions in respect to the contents 
of papers not produced, even when not called for, the pre-
sumption against the claim of the complainant must be 
regarded as very great. It is highly improbable that no 
allusion would be made by the heirs of Seymour to the 
interest of Price in the property, or to his claiming an in-
terest, during a correspondence of fourteen years, if, in truth, 
he possessed or claimed any.

The case of Stow v. Robinson*  decided by the Supreme 
Court of Illinois, presents similar features to the one under 
consideration, and is authority upon the poiht, that the 
remedy of Price, if a sale within the five years had been re-
fused, was at law, for breach of the contract, and not in 
equity. The case was this: Robinson was the owner‘of a 
block of land in or near Chicago, and it was agreed between

* 24 Illinois, 532.
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him and one Rathway that the block should be subdivided, 
and that Rathway should dispose of the lots for one-fourth 
cash, the remainder to be secured by notes payable in one, 
two, and three years, with interest, Robinson to give bonds 
for deeds'on receiving the notes, and to execute conveyances 
when the notes were paid. Out of the proceeds obtained 
Robinson was to receive the purchase-money of the block, 
with interest, and the balance was to be equally divided be-
tween the parties; and for his share upon this division Rath-
way was to plat, survey, or subdivide the block, and advertise 
and sell the same at his own expense. Rathway, under the 
agreement, subdivided the block into lots, and sold a portion 
of them, when Robinson stopped the sale, and refused to 
allow any further sale, or to execute any more title-papers. 
Rath way having died, his heirs and personal representatives 
filed their bill to compel a performance of the agreement. 
The court held that by the agreement Rathway did not ac-
quire any vested interest in the land itself, and if he wras 
prevented from executing his part of the agreement, he had 
his remedy by an action at law for damages, and that his 
remedy was clearly,not in equity.

The difference between this case and the one under con-
sideration is circumstantial; the principle is the same in 
both. The services rendered in each were the meritorious 
cause for the compensation to be made by the owner of the 
land. In the case cited it was the platting, surveying, sub-
dividing, advertising, and selling the land; in the case at bar 
it was the selection and purchase of the land. The difference 
in the services is not material. The contract stipulating for 
the services in the case cited created in Rathway no interest 
in the land held by Robinson; and for the same reason the 
contract in the case at bar, in our judgment, created in Price 
no interest in the land held by Seymour. If Price possessed 
no such interest, there can be no pretence that the land was 
subject to any trust for his benefit.

In our judgment the decree below should be reversed and 
the bill dismissed.
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More y  v . Lock wo od .

1. Where a limitation of a claim, as found in a patent, has been caused by
a mistake of the Commissioner of Patents in supposing that prior inven-
tions would be covered, if the claim was made, as the applicant makes 
it, more broad, and an inventor has thus been made to take a patent with 
a claim narrower than his invention, it is the right, and, as it would 
seem, the duty of the commissioner, upon being satisfied of his mistake, 
as to the nature of the prior inventions, to grant a reissue with an 
amended specification and a broader claim.

2. Where the amended specifications and broader claim secures the patentee
only the same invention that he had originally described and claimed, 
the reissue is valid.

3. The syringe known as the Richardson syringe is an infringement of thé
patent for a syringe, granted March 31st, 1857, to C. & H. Davidson, 
and reissued April 25th, 1865, with an amended specification.

4. The Davidsons were the original and first inventors of the syringe pat-
ented by the patent and reissue above referred to.

Appea l  from the Circuit Court for the District of Massa-
chusetts.

Lockwood, assignee of the inventors, filed a bill in the 
court just named to restrain Morey and others from infring-
ing letters patent granted to Charles H. and Herman E. 
Davidson, on the 31st of March, 1857, for a new and useful 
improved syringe ; and which were surrendered and reissued on 
the 25th day of April, 1865, with an amended specification. The 
diagram below presents a sectional view of the instrument; 
now commonly called

The  Dav ids on  Syringe .

The case was this :
Prior to the date, when, by the inventions of Goodyear,
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India-rubber had become so important an agent in surgical 
operations, the only syringe in much use was the old metallic 
syringe, with a plunger, sometimes known as the pump 
syringe. The objections to the use of it, whether anal or 
vaginal, were, amongst others, that it required to be worked, 
if the party was at all feeble, by a second person, that it re-
quired the patient to be moved and placed in certain posi-
tions before it could be used, thus, sometimes, causing a 
strain; that where the parts were delicate or diseased, it was 
liable, even when thus used, by slipping or accidental motion, 
to injure them; and finally, that unless the instrument was 
large, when the inconvenience of it was proportionably in-
creased, it required, in many cases, however used, to be re-
moved, refilled, and replaced before a sufficient injection 
could be obtained. With the discoveries in manufacturing 
India-rubber, three improved forms of the instrument were 
made.

1. The globe syringe, composed of a simple globe or bulb 
of India-rubber with an inflexible pipe inserted in it. By 
compressing the bulb, the air was expelled and a vacuum 
caused. The pipe being then placed in any fluid, it flowed 
by the weight of the external atmosphere into the globe, 
from which, on the extremity of the pipe being inserted into 
the part to which it was designed to convey it, the fluid passed 
on compression of the globe by the hand. One objection, 
among others, to this instrument was, that it had to be re-
moved, refilled, and replaced, if the injection required was 
large. The desideratum remained of a syringe which could 
supply itself, and which, avoiding any strain upon the pa-
tient’s body, would hold the enema steadily and close to it.

In this condition of the art, so far, apparently, as was 
known to him, Herman E. Davidson, a physician, resident 
in Gloucester, Massachusetts, had been attending, prior to 
August, 1852, a patient, suffering from uterine cancer, and 
who used a globe syringe, with a rubber bulb and a single 
inflexible tube. Observing the inconvenience and discom-
fort to the patient of having to remove this instrument from 
the body, from time to time, in order to refill the instrument
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with the enema, Dr. Davidson suggested to a brother of his, 
Charles II. Davidson, who was a machinist, the making of a 
syringe which could supply itself with enema without being 
so removed.

Thereupon, Charles Davidson devised and made a drawing 
of a syringe, in which the elastic sac had but one opening, 
the two flexible tubes being coupled to it at that point, the 
enema entering the sac through one tube and being expelled 
through the other; a “ single-neck” syringe, and having a 
“ three-way connection.” The bulb was more round than 
oval—nearly spherical—being the shape of the bulb in the 
syringe which the patient was then using. Dr. Davidson 
suggested the use of the oval form of bulb, and also, as 
a simpler and better mode of combining the parts, to have 
the two flexible tubes enter the sac at opposite sides.

In the early part of January, 1853, the Davidsons filed a 
caveat in the patent office, announcing that they had made 
certain improvements in syringes, and that they were now 
perfecting them prior to an application fora patent; their 
petition, together with the accompanying description, being 
dated on the 8th of January in that year. In that descrip-
tion, the petitioners state that their improvement consisted 
in using a spheroidal, cylindrical, or globular elastic sac, or 
bulb, to which were attached, and communicating with it, 
flexible tubes or pipes; to the ends of which pipes were con-
nected valve-boxes, with suitable valves therein, so that by 
the alternate action of compression and expansion, the de-
sirable quantity of injection might be administered without 
removing the instrument to refill it.

When application was made by the attorney of the in-
ventors to the Commissioner of Patents, with a claim for 
the combination of an elastic sac, with flexible tubes, termi-
nated with suitable valve cases and valves, the whole operat-
ing together in the manner and for the purpose set forth, 
objection was made by the office, on the ground that they 
were anticipated by Messrs. Pearsall & Gilbert, who, accord-
ing to an account published in the Franklin Journal, had 
already improved syringes by making a rubber sac with two
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tubes coupled to it at one point. The diagram, which the 
Franklin Journal presented, was thus:

And the commissioner refused to grant the patent, except 
with a claim, th us—the clause in italics,“ when the sac, tubes, 
and valve-boxes are in, or nearly in, the axial line,” being 
particularly insisted on:

“ What we claim as new, and desire to secure, &c., is the com-
bination of the prolate spheroidal shaped elastic sac with flexible 
tubes, terminating in valve-boxes, containing valves, arranged 
for the purpose of eduction and ejection, when the sac tubes and 
valve-boxes are in or nearly in the same axial line, the whole ope-
rating together substantially in the manner and for the purpose 
set forth.”

The specification in this form was supposed to have taken 
the improvement out of the objection of the prior one by 
Pearsall & Gilbert.

In May, 1856, the Davidsons acquiesced in the rejection, 
and submitting an amended and restricted claim, the patent 
was granted.

The original specification described the improvement, in 
substance,

“ To consist of an oval, or spheroidal elastic bulb, with flexible 
tubes and metallic valve-boxes, containing valves arranged for 
the purpose of eduction and ejection, when the elastic tubes 
and metallic valve-boxes were attached to such an elastic bulb in, 
or nearly in, its greatest axial line. The bulb and flexible tubes 
are composed of India-rubber, or of any suitable material of
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sufficient elasticity and flexibility, as is necessary, and required 
by the patentee in the use or’operation of the instrument.”

The specimens exhibited were all made of India-rubber.
The mode of operation of the instrument was described 

as follows :
“ Immerse.the end of the eduction pipe in the enema, compress 

the bulb with the hand, which will expel the air from within, 
then releasing the grasp, the bulb will recover its form by means 
of its elasticity, and the partial vacuum will be filled with the 
enema; then insert the injection pipe, arid repeat the operation 
of compressing the bulb until the required quantity of the enema 
is administered.”

Having described the invention, what the inventors claimed 
as new, were the matters already mentioned as the ones 
thought proper by the commissioner to be so claimed, to wit:

“ Thé combination of the prolate spheroidal-shaped elastic sac, 
with flexible tubes, terminating in valve-boxes containing valves, 
arranged for the purpose of eduction and ejection, when the sac, 
tubes, and valve-boxes are in, or nearly in, the axial line, the 
whole operating together, substantially in the manner and for 
the purposes set forth.”

Subsequently to this grant of this patent, it was discovered 
by the patentees, or their assignee, and also by the commis-
sioner himself, that the invention of Messrs. Pearsall & Gil-
bert furnished no legal objection to the claim of the David-
sons, as first presented to the office; for, although the prior 
improvement had a rubber sac, the tubes were metal and in-
flexible. Accordingly, on a surrender by the assignee he was 
allowed to amend the claim by restoring it to its original 
form, and the office granted a reissue ■with the claim in that 
form.

The amended specification was substantially the same as 
the original, leaving out that part which described the bulb, 
or sac, tubes, and valve-boxes, attached and so arranged as . 
to be “ in, or nearly in, its greatest axial line.” As respected 
the claim, it was as follows :

“What ifc claimed as the invention of Charles H. and Herman
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E. Davidson, is a syringe, having an elastic bulb or chamber, 
flexible tubes, and a suitable valvular arrangement, when or-
ganized, so as to operate substantially as described.”

This claim, it will be observed, is the same with the one in 
substance made by the Davidsons, and refused by the com-
missioner when the patent was applied for.

By the 13th section of the Patent Act of 1836 a surrender 
and an amended specification may be made when the patent 
issued is inoperative, or invalid, by reason of a defective or 
insufficient description or specification; or, “ if the error 
has, or shall have arisen by inadvertence, accident, or mistake, 
and without any fraudulent or deceptive intention.”

The invention which the bill sought to enjoin was one 
known as

The  Richard son  Syrin ge .

The instrument had the same parts and materials as the 
one made by the Davidsons; but instead of arranging them 
in an axial line, the bulb or sac was placed above the point 
of delivery and discharge of the enema, extending its “single 
neck” (which was of course hollow), so that the tubes might 
connect with each side of it. The difference between it and 
the instrument of the patentee was, that in the latter, in the 
axial line, tubes connected with the ends of the bulb; in the 
former they connected, not with the ends of the bulb but 
with the sides of its hollow neck. The enema passed from 
the eduction pipe through the neck or throat into the bulb,
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and was forced through the discharge pipe by the same 
means as those used by the patentees.

The chief ground on which the defendants resisted the 
invention were:

First. That the claim was broader than the invention.
Secondly. No infringement, want of originality, setting up 

here as the same in principle certain other syringes confess-
edly of prior date, as:

1. The  Maw  Syri ng e .

This it was admitted was a large step from the globe 
syringe towards that of Davidson. It was composed of an 
India-rubber chamber, in form cylindrical, with metallic 
rims or casings at the ends. From these casings there pro-
ceeded a metallic tube of about one-third the diameter of 
the metallic casings, upon which tubes the inner end of 
flexible pipes, for eduction and injection, were drawn. Ap-
propriate valves were placed within these small metallic 
tubes. The mode of using was meant to be the same as 
in the Davidson syringe. But the difficulty was that the 
metallic heads, which formed a material part of the in-
closure, being rigid, counteracted, by their connection with 
the elastic part of the chamber, the patient’s effort to com-
press it. Accordingly the patient, if a female, or otherwise 
feeble, could not well compress it, and even when the party 
using it was not feeble, the strength required to compress 
the chamber was so considerable that no one c,ared to use it. 
Practically it proved of no value. Very few were ever sold. 
The Davidson syringe on the other hand came into nearly 
universal use at once.

2. The  * Thi ers  Syrin ge .

This was an instrument of French manufacture. It had 
two flexible tubes, with suitable valves, but it did not have
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an elastic bulb or chamber, in form at least, like that shown 
in the patent. A diagram of it is below.

1. It was not made of elastic material, but of a metal base 
plate and a rubber hood set upon it; the rubber hood forming 
one substantial part of the chamber to be collapsed, and the 
metal base plate forming the other substantial part thereof.

2. The chamber was not expanded, by the elasticity of the 
material, but by means, wholly or partly, of a metal spring 
placed 'within the chamber.

3. The necessary prolongation of the flow of the pressure 
after the collapsing of the chamber had ceased was accom-
plished, not by the reaction of the chamber alone, as in the 
Davidson instrument, but by that and an air-chamber acting 
in connection with it.

These Thiers syringes were imported to and sold in this 
country in small numbers until about the time of the intro-
duction of the Davidson syringes, and soon after that disap-
peared from the market.

In addition to these were numerous syringes, known as 
the Galante, the Phelps, the Johnson, the Hernstein, the



238 Morey  v . Lock woo d . [Sup. Ct.

Argument for the appellants.

Leroy, the Feuchtwanger, and others, some of which had 
had a certain sale and others none; all were displaced by 
Davidson’s. Much evidence was taken on the one part to 
show their priority to that of Davidson, and on the other to 
disprove it; but no priority was sufficiently shown.

The court below decreed an injunction, and from the de-
cree this appeal came.

Messrs. H. F. French and Gr. 8. Boutwell, for the appellants:
The original patent was neither “inoperative nor invalid,” 

nor was the specification “ defective or insufficient.”. The 
case, therefore, does not fall within the 13th section of the 
act of 1836, and the reissue was, therefore, without authority 
of law.*

The claim in the reissued patent is broader than the in-
vention, and, consequently, is void. If the fair construction 
of the reissue claim includes any syringe of which the 
Davidsons were not the original and first inventors, then the 
claim is broader than the invention, and so is void. Now, 
a fair construction includes both the Maw and the Thiers 
syringe; both of them old, known, and used. Can any other 
construction be supported? By striking out the words “or 
chamber,” and giving a very literal meaning to the word 
“bulb,” we may, indeed, make a distinction. We may say 
the Maw syringe has everything else, but it has not a bulb. 
Even this, however, cannot fairly be said of the Thiers 
syringe, for it has an elastic bulb. But those words cannot 
be stricken-out. The surrender for reissue was for the very 
purpose of inserting them. The original claim describes a 
bulb in the words “prolate spheroidal-shaped elastic sac.” 
The word chamber was not there. It was not in the caveat, 
and it was used in the reissued claim with a purpose.

It is, in no sense, a syhonyme with bulb. Every bulb is a 
chamber, but a chamber is not necessarily a bulb. Chamber 
is the larger phrase, and may include bulb, but it certainly 
includes cylinder as well. Any inclosed space is a chamber.

* Burr v. Duryee, 1 Wallace, 531; Case v. Brown, 2 lb. 320.
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In the Davidson caveat, they describe their sac as spheroidal, 
cylindrical, or globular. The Maw syringe has everything in 
the Davidson syringe but the bulb. The Davidson syringe, 
as described in the reissue, includes every element of the 
Maw, including the chamber, which the Davidsons do not 
now pretend to have invented.

The syringe made by the appellants is a combination of old 
parts, substantially different from the Davidson syringe in 
structure and effect.

1. Our bulb is not their bulb, but different in this, that 
ours has but oip  aperture, while theirs has two apertures.

2. The arrangement, or organization, differs in this, that 
in ours, the fluid in the bulb is above the point of delivery, 
and we have gravity to aid in expelling it, while in theirs, 
one-half the fluid is below the centre of the bulb.

3. ,Ours has a thre‘e-way piece, not found in theirs, and 
which cannot be used with theirs.

4. Ours is so constructed as to receive other pipes for 
various purposes.

These differences constitute ours a different instrument, 
different in its combination of parts, and different in its 
mode of operation; more different from it than theirs was 
from the Maw.*

The patent is wholly void, as well for the invention claimed 
in the original patent, as for the broader claim found in the 
reissued patent, because syringes containing all that is 
claimed as the invention of the Davidsons, were long before 
their alleged invention, known and used in this country.

Messrs. B. R. Curtis and Causten Browne, contra.
1. The limitation of the claim, as found in the patent, in 

the form in which it is issued, was caused from actual inad-
vertence and mistake of the Commissioner of Patents. The 
Davidsons acquiesced from necessity in the commissioner’s 
decision; but the Patent Office had a right to admit and cor-
rect its own blunder, and to grant a reissue with the claim 
as originally made.

* McCormick v. Talcott, 20 Howard, 405.
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2. The terms bulb, or chamber, are used as synonymous 
terms. Besides, the argument of the other side assumes 
that the invention patented, embraces any and all elastic 
chambers, by the intermittent compression and relaxation 
of which the instrument is made to operate as an injection 
syringe; whereas, it covers only instruments having sub-
stantially such an elastic chamber as is described.

3. The Richardson syringe is our syringe, under a less 
useful form. It is, in fact, the form in which Dr. Davidson 
first invented it, “three-way piece and all,” a form abandoned 
as less simple than the one where the pipes were in an axial 
line. The gravity of an ounce or two of water is small; of 
other things sometimes injected less. But, in our form, the 
benefit of gravity can be obtained by turning the sac up 
perpendicularly.

4. The Maw syringe had two flexible tubes with suitable 
valves, and it had an elastic chamber, but it did not have an 
elastic bulb, or chamber, substantially like that shown in the 
patent. We need not examine particularly the construction 
of the elastic chamber. Whether the difference was theo-
retically great or small, practically, it was a very important 
one.

The same thing is true of the Thiers syringe, which has 
marked differences in the construction of the elastic chamber, 
particularly the metal spring to expand it, and which proved 
of little practical use.

Mr. Justice NELSON delivered the opinion of the court:
Several objections are taken to this reissued patent; 

among others, and which is the most material, that the claim 
is broader than the invention.

The 13th section of the act of 1836 authorizes a surrender, 
and an amended specification, when the patent issued is in-
operative, or invalid, by reason of a defective or insufficient 
description or specification; or, “if the error has, or shall 
have arisen by inadvertence, accident, or mistake, and with-
out any fraudulent or deceptive intention.” We do not 
doubt that the commissioner had full authority to grant the
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amendment; and, under the special circumstances of the 
case, it would seem to have been a duty, as the inventors 
were led into the error by himself, as may be seen from his 
letter when the patent was originally granted.

The amendment was very material, as the language of the 
original claim tied the patentees down to a syringe, consist-
ing of the parts mentioned, to an instrument in which they 
were arranged in an axial, or straight line; tying them down 
to the mere form of the construction, regardless of the sub-
stance and legal import of the invention. While the original 
specification and claim remained, it was competent for any 
one to evade the patent, and enjoy the substance of the im-
provement by a change in the mere form of the construction; 
that is, by an arrangement of the several parts in any form, 
if not in an axial or straight line. And this is what the 
defendants are endeavoring to accomplish, and would have 
accomplished, if the amendment of the claim had not been 
allowed.

They have constructed a syringe with the same parts and 
materials as used by the patentees; but, instead of arranging 
them in an axial line, the bulb or sac is placed above the 
point of delivery and discharge of the enema, extending its 
hollow neck so that the tubes may connect with each side 
of it. The only difference even in form between this and 
the patentees’ is, that the latter, in the axial line, tubes con-
nect with the ends of the bulb; in the former they connect,, 
not with the ends of the bulb but with the sides of its hollow 
neck. The enema passes from the eduction pipe through 
the neck or throat into the bulb, and is forced through the*  
discharge pipe by the same means as used by the patentees. 
The mode of operation is precisely the same in both instru-
ments. The change is one of form and not of substance, and 
upon well-established principles of patent law, constitutes no*  
defence to a bill for an infringement.*

As bearing upon this point it may be stated that the 
patentees themselves first constructed and used this form of

* Curtis on Patents, 260, 263, and note 2, page 264.
VOL. VIII. 16
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syringe ; but, becoming satisfied that the other form was the 
best,- recommended it in their specification accordingly. 
They are protected, however, against the use of any form, as 
will be seen by the authorities referred to, that embodies 
substantially their ideas and mode of operation.

On the question of novelty there are two specimens of 
syringe produced by the defendants that are chiefly relied on 
as disproving it: one called the Maw syringe, and the other 
the Thiers. The first differs from the patentees’ in this, that 
the cylindrical bulb, or chamber, is made so rigid both in 
the material and from its metallic ends, or heads, that it is 
not sufficiently elastic to be adapted to practical use; and 
for this reason it failed and went out of the market.

The Thiers syringe differed from the patentees’ in this, 
that part of the bulb or chamber is metal, and part rubber; 
and the elastic portion is aided by a spring inside of the 
chamber. There is, also, an air-chamber attached to the 
delivery pipe. The whole construction and arrangement is 
different from the patentees’, as they have dispensed with the 
metal portion of the bulb, the spring, and the air-chamber, 
and substituted a simple India rubber bulb.

The rest of the proof on this point is conflicting, and we 
agree with the court below, that the weight of it is decidedly 
with the complainant.

Decre e aff irme d .

Drak ely  v . Greg g .

1. If, with a full knowledge of the facts concerning it, a person ratify an
agreement which another person has improperly made, concerning the 
property of the person ratifying, he thereby makes himself a party to it, 
as much so as if the original agreement had been made with him. No 
new consideration is required to support the ratification.

2. When evidence tends to prove a contract of a certain character, asserted
by a party before a jury, a court should either submit the evidence on 
the point to the consideration of the jury, or if, in the opinion of the 
court, there are no material extraneous facts bearing on the question, 
and the contract relied on must be determined by a commercial cor-
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respondence alone, then interpret this correspondence, and inform the 
jury whether or not it proves the contract to be of the character con-
tended for by the party.

3, Accordingly, this court reversed a judgment, and ordered a venire de novo 
in a case where, in its opinion, the evidence below tended to prove a rati-
fication and adoption by one person of a contract made by another, which 
ratification and adoption, the defendant maintained that the evidence 
did prove, or, at least, tend to prove. This court, however, in the re-
versal, carefully avoided the expression of any opinion as to whether 
the evidence, which it said tended to prove such ratification and adop-
tion, did, or did not actually prove it.

In  error to the Circuit Court of the United States for the 
District of Maryland.

The controversy grew out of the last of three shipments 
of pork products, in January, 1865, to Drakely & Fenton, of 
Baltimore, by McCabe & Co., of Chicago. Drakely & Fen-
ton had agreed to receive, on consignment, from McCabe & 
Co., /¿«mi, shoulders, prime and new pork; to sell the prop-
erty at the highest market price, and to advance, on each 
shipment, at certain specified rates. In pursuance of this 
understanding, McCabe & Co. made two shipments, one of 
barrelled meat, and the other of shoulders, in tierces, on 
which they drew drafts in favor of Gregg & Hughes to the 
amount of $59,000 which were paid.

Soon after this the hams were sent. On the day succeed-
ing their shipment, the Baltimore firm received a telegram, 
which was followed by a letter from Gregg & Hughes, of 
Chicago, claiming title to all the property, and requesting 
that the bills of lading for the hams might not be negotiated 
until the whole matter was properly adjusted; and, until then, 
Drakely & Fenton did not know that Gregg & Hughes had 
any interest in the property consigned to them. It seemed, 
from Gregg & Hughes’s letter, that they had furnished Mc-
Cabe & Co. with money to.cut and pack hogs, and had taken 
in security, the warehouse receipts on all the pork products, 
which afterwards came into the possession of Drakely & 
Fenton. The intervention of Gregg & Hughes resulted in 
nothing more being paid to McCabe & Co., and in a final 
direction from McCabe & Co. to Drakely & Fenton, to place



244 Drak ely  v. Greg g . [Sup. Ct.

Statement of the case.

the proceeds of all the pork products consigned to them, to 
the credit of Gregg & Hughes.

It appeared, from the conduct of the parties, that there 
was no apprehension, until long after Gregg & Hughes had 
intervened, that the portion of these products, covered by 
the two first shipments, would not bring, when sold, enough 
to reimburse Drakely & Fenton for what they had advanced 
on them. But it so happened, in the vicissitudes of trade, 
that the hog market greatly declined, and that the proceeds 
of the pork and shoulders were inadequate to repay the money 
which was advanced upon them. The hams having sold for 
a large sum over charges and advancements, Drakely & Fen-
ton insisted that they were entitled to a lien on the proceeds, 
for their general balance arising out of the deficiency on 
the sale of the pork and shoulders, which right was denied 
by Gregg & Hughes, and hence this litigation.

The question depended, of course, upon the fact, whether 
the intervention of Gregg & Hughes had changed the rela-
tion of principal and factor, which had previously existed 
between McCabe & Co. and Drakely & Fenton, and separated 
the consignment of hams from the preceding consignments. 
This, of course, was a question depending on the terms on 
which the hams had been received.

The evidence, on this point, consisted of a long corres-
pondence, and of some oral testimony. The transactions 
originated with a letter from McCabe & Co. to the Baltimore 
house, as follows:

Chicago , January 6th, 1865. 
Mess rs . Drake ly  & Fenton , Balti more .

Dear  Sirs  : I have about one thousand tierces of pickled hams, 
and five hundred tierces of pickled shoulders, with some mess, 
prime mess, and extra prime, which I would like to send to you, 
provided you think you could sell for good prices. Please let me 
know what you could get for the above, to arrive, and what 
amount you would allow me to draw on the shipment.

Yours, truly,
It. Mc Cabe  & Co.

The property here referred to, pork, shoulders, and hams,
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was, all of it, confessedly, at the date of the letter, the prop-
erty of Gregg & Hughes, by virtue of the warehouse receipts 
already mentioned. On the 10th January, Drakely & Fen-
ton reply, as follows:

Bal ti mor e , January 10th, 1865. 
Mes srs . R. Mc Cabe  & Co., Chic ago .

Gent leme n : Yours of 6th instant came to hand this morn-
ing. [Here prices are given.] We would be pleased to re. 
ceive consignments from you, and would advance you as follows, 
on sight drafts, accompanied with bills of lading; on pickled 
hams, say $40 per tierce; do. shoulders, $30 per tierce; mess 
pork, $30 per barrel; P. M. pork, $25 per barrel.

Very respectfully, yours,
Drak ely  & Fento n .

The present litigation had reference, mainly, to 983 of the 
1000 tierces of hams, the first-mentioned article in both of 
the foregoing letters.

Satisfied, apparently, with the terms of Drakely & Fenton, 
McCabe & Co. write, as follows:

Chic ago , January 13th, 1865. 
Mess rs . Drakel y  & Fent on , Baltim or e .

Dear  Sirs : Yours of 10th is before me; I will ship to you, 
by the 16th, fifteen hundred barrels pork, and, probably, will 
ship one thousand tierces of bams, and six hundred tierces of 
shoulders, next week. I will draw on the fifteen hundred bar-
rels on the 16th, as directed by you, for about $42,000.

Truly yours,
R. Mc Cabe  & Co.

On the 16th of January, McCabe & Co. forwarded the pork 
described in letters of that date, of which the following is 
an extract:

“ On the terms enumerated, I have drawn on you to the order 
of Gregg & Hughes for $41,000. I will ship to order about six 
hundred tierces of shoulders, and, on Thursday, I will ship the 
hams. I hope you will put the property in store, on arrival, 
until I come on, which will be in February.”
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On the 17th January, McCabe & Co. write again to Drakely 
& Fenton, informing them of a shipment of “six hundred 
and three tierces of shoulders,” and saying: “Iwill ship the 
hams next week, if I can get cars.”

The bill of lading for the nine hundred and eighty-three 
tierces of hams is dated January 23d, 1865, which was Tues-
day ; but the hams appear to have been forwarded, in fact, 
on Sunday; and on Monday, 22d, Gregg & Hughes tele-
graphed Drakely & Fenton, as follows:

Chicag o , January 22d, 1865.
Don’t negotiate bill lading for nine hundred and eighty-three 

tierces of hams, shipped yesterday by McCabe & Co., consigned 
to you; hams belong to us. Particulars by mail. Answer.

Greg g  & Hughe s .

This was the first intimation that Drakely & Fenton had, 
of Gregg & Hughes’s interest in the property mentioned in 
the original letter of McCabe & Co. of January 6th, or any 
part of it. The letter promised by the telegram, and of the 
same date, followed in course. It was thus:

Chicag o , January 22d, 1865.
Mess rs . Drake ly  & Fenton , Balt imor e .

Gent leme n : We have been advancing large sums of money, 
during the past winter, to R. McCabe & Co., of this city, to pack 
pork with, and have been getting from them their warehouse 
receipts, with policy of insurance, covering the same security. 
We have been shipping the property to New York on B. L. in 
our name, where it was held for our account. Some few days 
ago, Col. McCabe, of the firm named, handed us a letter from your 
house, authorizing them to make sight drafts on you, on the basis of 
certain figures therein named, the drafts to be accompanied by B. L. 
These shipments they made without our knowledge in their own 
name, and gave us only a portion of the proceeds of the drafts made 
on you, payable to our order, viz., one for $41,000, and another for 
$18,000. To THIS WE DID NOT MAKE ANY SERIOUS OBJECTION, aS 
they had been cutting a few hogs with money obtained from an-
other source, and we presumed they wanted to close that account. 
There was still a considerable quantity of lard and hams remain-
ing here, which we supposed was sufficient to secure us for our
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advances here, in addition to what we had in New York. Subse-
quently, they shipped the lard to you, onk their own account, for 
which we got nothing yet. Col. McCabe, however, told us that 
we should have the benefit of anything that might be in your 
hands, from the sale of the property shipped you on B. L. in the 
name of McCabe &'Co., the lard included, aftei*  your advances 
and charges were paid. We were satisfied with that arrangement, 
and on Friday last proposed that we would ship to you, in a few days, 
the hams that were still here, there being then about a thousand tierces 
in which we were interested, and we would not draw anything upon 
them until they were sold. Col. McCabe told us, at that time, he 
would leave on Saturday morning for New York, and we were to 
attend to the shipping of the hams ourself. To our surprise, this 
morning (Monday), we found that McCabe did not go to New 
York, as contemplated, but remained here and shipped the hams 
himself to your house, on yesterday (Sunday), and this morning 
left for your city himself. Now, the last move, to us, does not 
look right, and we are not satisfied with it. We, consequently, 
write to you all the facts in connection with our dealings with 
McCabe & Co., and will deem it an especial favor, if you will hold 
off making further advances to them, over and above the $41,000 and 
$18,000 sight drafts drawn in our favor. The property shipped you 
is virtually and legally ours, and we hold Me Cube's warehouse receipts 
for it. If you will delay the payment of anything further to 
McCabe & Co. until we can advise with them, and direct the 
property to be placed with you for our account, we will feel very 
grateful to you ; and if they refuse to comply with our request, 
we can then take steps to make them surrender the property or 
reimburse us for our advances. . . .

We do not wish your interests in the matter to be impaired in the 
least; we want you to sell all the property consigned to you; but we 
do not want the proceeds paid over to McCabe & Co., until we are 
secured, nor do we want any sale for the future made, unless the sales 
are placed to our credit. McCabe & Co. may have the very best 
intentions in this matter, and we hope they have, but the course 
pursued is not exactly as we would have done, and we think very 
strange of McCabe & Co., for having moved property belonging to 
us without our consent. We desire that they shall have the bene-
fit of everything the pork, lard shoulders, and hams bring over the 
amount vw have in them............ Yours,

Gregg  & Hug hes .
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On the 31st of January, 1865, Gregg & Hughes write:
“We have in our former letter notified you that the property 

consigned to you by R. McCabe & Co., of this city, belongs to us. 
We again notify you that all the pork products shipped to you by 
McCabe & Co., is ours, and you must not negotiate for advances 
on the same with any other parties but us. We also notify you 
not to divest yourselves of the control of any of the property, 
by assigning B. L., or in any other way, as you, we are legally 
advised, are responsible to us. You will consequently please 
confer with us in future, in regard to the disposal of said prop-
erty............You will distinctly understand, that if you dispose
of, in any way, the property consigned to you by R. McCabe & 
Co., without our consent, that we will hold you responsible for 
the value of it.”

Drakely & Fenton reply, February 3d, 1865, and say:
“We have decided to be governed by your instructions as to 

retaining the control of the goods, or proceeds of them, and we 
now assure you we have no wish to embarrass you, and will do 
all in our power to protect your interests.” '

On the 6th February, Gregg & Hughes wrote to Drakely 
& Fenton, and after speaking of some lard,Which McCabe & 
Co. were to have let them have, but did not, say:

“In place of it he agreed that we should not only have the 
proceeds of sale of the 983 tierces hams shipped to you, but also 
all property of the brand of R. McCabe & Co., in your hands. . . . We 
claim the whole property—the hams, pork, and shoulders. Our re-
ceipts cover them.”

On the 9th February, 1865, Drakely & Fenton, writing to 
Gregg & Hughes, say :

“In naming figures we would advance to McC. & Co., we 
based our calculation on at least 300 lbs. tierces ham and shoul-
der (we have generally found 300 to 320 the net weight of Ohio 
and Indiana tierces) McC. & Co., we find so far as examined, 
weigh 280 to 290. We name this now, as we shall, when you and 
Mr. McC. get the matter straightened so that we shall know in 
whose name to keep our account, make a new estimate, based 
on the actual weight of the hams and shoulders, and the depreciated 
market for all the goods, so that if an advance is required on the
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hams, fix an amount low enough to give good margins on dll the 
shipments.”

This letter refers to the letter of the 10th January, fixing 
the rate of advances, shown by R. McCabe to Gregg & 
Hughes.

The letter in reply is dated February 11th, and made no 
comment on the subject of the passage last above quoted in 
long primer.

The next letter is dated February 22d. This was also 
silent upon that subject.

The next, dated February 27th, says:
“ We hand you memorandum of property in your hands which our 

order covers, subject to two drafts made by McCabe & Co. on you, 
with transportation and other regular charges”
and they add their thanks “for the very liberal and just 
course” pursued by Drakely & Fenton in the premises. In 
this same they ask for an advance of $25,000, saying that it 
was below that promised to McCabe.

The memorandum referred to in the letter as inclosed, 
had a list of items of the property, and the hams were among 
them.

Drakely & Fenton, on the 2d of March, acknowledging 
the receipt of the last-quoted letter of the 27th February, 
whose contents they say they have carefully noted, consented 
to make a further advance of $25,000, and subsequently did 
actually advance $10,000.

In advancing that,—in a letter of the 6th of March, after 
mentioning that they had received from the smoke-house 
some of “a few tierces each, of Messrs. R. McCabe & Co.’s 
hams and shoulders,” and that more than half came out 
tainted—they say,

“ Under these circumstances and looking solely to the goods as 
security for advances, we cannot now make the advance we pro-
posed to do in ours of the 2d. With the most liberal estimate 
we can make, we have decided that $10,000 is as much as we can 
add to previous advances”

In a letter of the 15th of March, acknowledging the re-
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ceipt of the letter of the 8th, Gregg & Hughes, recognizing 
apparently the reasons of Drakely & Fenton, confined them-
selves to saying:

“We regret that you could not consistently place more than 
$10,000 for us in New York. ... We hope you may find it con-
venient yet to place some more for us, which we will deem as 
an especial favor.”

On the 8th of March—apparently before Gregg & Hughes 
had received Drakely & Fenton’s letter of the 6th—the former 
write:

“ We herein inclose to you Col. McCabe’s order on you for 
the pork products.” “ In regard to the sales of the stuff, we 
will place the matter entirely in your own hands, to use your 
judgment and discretion as to the best time to sell.”

The order inclosed in the letter was as follows:
Chic ago , February 25th, 1869. 

Mess rs . Drakel y  & Fento n , Balti more .
Gentlem en  : You will please place the proceeds of all the 

pork products consigned to you by us to the credit of Messrs. 
Gregg & Hughes, of Chicago, Illinois, and oblige

Yours, &c.,
R. Mc Cabe  & Co.

Accepted, March 20th, 1865.

In the already mentioned letter of the 15th March, Gregg 
& Hughes say:

“ In regard to holding on to the property for any great length 
of time, we can only say that it is not our desire to do so if we 
can avoid it without sacrificing it.” “We certainly do not wish 
to hold the hams and shoulders until warm weather, and hope 
you will be able to sell them before that time. If anything is 
to be held, let it be the pork.”

On the 20th March, Drakely & Fenton write:
“ As the market is now we cannot estimate the entire shipments 

of McCabe & Co. to a figure any greater than we now have in 
them; and had the business been consummated, as we originally 
hoped, we should no doubt ere this have been compelled to ask 
for a margin.”
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On the 29th March, acknowledging the receipt of it, Gregg 
& Hughes speak of an improvement in the market, and say :

“While we are exceedingly anxious to have the property in 
your hands disposed of, as we could use the money invested to 
a good advantage, we would not urge the sale of it hastily, if 
the prospect of a further advance is any way flattering.”

Again, on the 25th April, they write:
“We hope that you will soon be able to dispose of some of the 

hams and shoulders at good prices, and the pork also; we think, 
however, it would be better to hold the pork longer than the 
other stuff. Please give us your views on that point. Our New 
York balances will require us to place some funds there very 
soon, and as we have calculated on the consignments to you to help 
us through, we beg leave to ask you whether with the present 
prospects, you could not within a few days place $5000 with 
Hennings, Flint & Pearce, and accept our 30 and 60 day bills on 
you for $10,000 more, favor o’f Messrs. David Dowse & Co., being 
a total of $15,000. If you can favor us in this way it will enable 
us to hold some property that may be greatly to our advantage 
to not have disposed of at present.”

On the 8th April, Drakely & Fenton write to Gregg & 
Hughes:

“ Making the best estimate we can, the advances already made 
are larger than we would make now on a duplicate shipment.”

In reply to this letter, Gregg & Hughes write, April 14th:
“We regret that you felt constrained to advance no more than 

the $10,000 you sent to New York on our 983 hams—the advance 
you made on the pork and shoulders was more liberal.”

On the 22d April, Gregg & Hughes write again :
“Please give us your views generally concerning the condition 

of the property you hold for us, and the price you can get, also 
the prospect of selling at an early day.”

On the 3d May, Gregg & Hughes write again:
“We would be glad of your views as to the net value of the 

property you have for us, at present market rates. We, of 
course, know you cannot tell exactly what it w’ould sell for, but
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we suppose you can form an opinion somewhere near its value. 
We would be pleased to have you furnish us with your account 
sales of each lot sold, and your account current when all is closed 
out. We can then keep the run of how the stuff is selling, and 
might be governed somewhat in selling off rapidly or gradually.”

To this letter Drakely & Fenton reply on the 8th May:
“We have made a rough estimate of your whole provision 

business, based on present nominal prices, and the net balance 
is about $10,000.”

Now, as was asserted by Drakely & Fenton, and not until 
now, as they asserted, began a change in the character of the 
correspondence of Gregg & Hughes, which change, as they 
assert further, led to the present litigation.

Gregg & Hughes, on the 12th May, write to Drakely & 
Fenton thus-,*

“We hope you have been able to dispose of the greatei' por-
tion, if not all, of our hams by this time, at good prices, as also 
some of the other portions of McCabe & Co., the proceeds of which, 
over and above your charges and advances on them, is to be 
placed to our credit.”

Here, it will be observed, “ our hams ” and “ portions of 
McCabe & Co.” are referred to as properties in the hands of 
Drakely & Fenton, belonging to different parties.

In a letter of May 22d, “our hams” are again spoken of, 
and Drakely & Fenton are told:

“You will please keep the ham account separate. . . . The 
ham account sales, you understand, will be made direct to us. . . . 
The pork and shoulders will be made out to McCabe & Co. 
for our use; we do not want to get the property confused by 
running it all together. The hams are exclusively ours, and the 
other stuff, we are to have the benefit of what may be in your 
hands when sold, after deducting your advances and charges on 
the same.”

A letter of Gregg & Hughes of May 31st, speaks of “our 
hams and McCabe & Co.’s stuff?’

Drakely & Fenton, however, did not recognize the distinc-
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tion taken by Gregg & Hughes, and say, in a letter of June 
5th :

“ We do not propose to change the aspect of our relations to 
you as assignees of McCabe & Co., to receive from us whatever 
balance may be due them when their consignment of hams, 
shoulders, and pork, shall have been closed.”

On the 27th June, Gregg & Hughes use the term “ our 
hams” twice; and in a letter of the 8th July, Drakely & 
Fenton inform Gregg & Hughes that they have been u push-
ing off the McCabe hams as rapidly as possible.” Again, 
on the 15th July, Gregg & Hughes speak of “ our hams; ” 
again, on the 20th; again, on the 29th.

The correspondence closes with a letter from Gregg & 
Hughes of September 16th, 1865, in which they present their 
view of the case thus:

“You say that you cannot recognize any distinction in the 
ownership of the hams, shoulders, and pork, that you received 
from McCabe & Co. and ourselves, and are not willing to make 
any further advances on them, until all is disposed of. Now, 
gentlemen, this is rather a singular view you take of the mat-
ter, and a novel construction you place on our account; you 
certainly were aware, from the beginning, that the 983 tierces 
of hams belonged exclusively to us, and you also know, that 
we were to have the benefit of the excess over and above your 
advances of the sales of the provisions shipped you direct by 
McC. & Co. They drew on bills of lading as per your pro-
posal in your letter to them, dated January 10th, 1865; the 
hams, they had no right to value against, and did not do so, 
which you are well aware of; we were the exclusive owners 
of the hams, and did not draw against them ourselves, wrhich 
you are also aware of; we had you remit some money for our 
account to N. Y., which we expect to have charged up to our 
ham account, and the balance subject to our draft. Now this is 
a plain statement of the case, and we hope that we may not 
have occasion to discuss the subject any further. You dis-
honored our draft, after holding out the idea that you would 
place the amount it was for to our New York correspondents. 
And now we feel as though we want our own account closed, 
and will hope to get your report of the sales of the pork and
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shoulders at an early day, so that we may get some benefit 
from that.”

The parties having now arrived at an issue between them-
selves, Gregg & Hughes brought this suit against Drakely & 
Fenton, to recover the proceeds of the hams discharged of 
the factors’ liens, for advances to McCabe & Co.

Mr. Hughes, of the firm of Gregg & Hughes, was ex-
amined on the trial, and stated that there was no agreement 
by them, that the hams should be subject to the drafts of 
McCabe & Co.; and being asked to look at the letter of the 
27th of January, and to explain the circumstances attending 
the writing of it, said, that the firm did not consider itself 
as “ writing wTith legal precision, but to mercantile corres-
pondents, whose good faith, it was supposed, would be above 
taking advantage of a loose phrase, the meaning of which 
they perfectly understood.” There was some other oral 
testimony.

The evidence being closed, the defendant’s counsel asked 
the court to give these instructions, to wit:

“ If the jury shall believe, from the whole of the evidence in 
the cause, that the plaintiffs were the owners of the property de-
scribed in the memorandum attached to the letter of the 27th 
January, 1865, and that the same was referred to in the order, 
in evidence, of the 25th February, 1865, and although they may 
have been ignorant, at the time of each consignment of the sev-
eral portions of said property, of the fact, that it was being made 
to the defendants, yet, if the jury shall believe that the plaintiffs 
subsequently recognized and acquiesced in such consignment, 
and received advances thereon, as well the hams as pork and 
shoulders, and assumed and exercised the control of owners of 
all the said property, without discrimination, then there is evi-
dence, from which the jury may infer that the relation of prin-
cipal and factor was established with regard to the whole of the 
consignment, offered in evidence, pork, shoulders, and hams, in 
which event, the defendants would be authorized to retain from 
the net proceeds of the consignments, the amount of their ad-
vances, with interest, and the verdict must be for such sum only 
as remains, after deducting said advances from the net proceeds 
aforesaid.”
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But the court did not give such instructions, either in the 
form asked, or in substance otherwise; but taking the view, 
that admitting the construction put by the defendants on the 
letter of the 27th February, 1865 (in the memorandum ap-
pended to which the hams were included), there was no 
consideration for the responsibility insisted on, put the case 
to the jury on the single issue of legal title in Gregg & Hughes, 
and notice of it to Drakely & Fenton.

Verdict and judgment having been given for the plaintiffs, 
Gregg & Hughes, the other side, brought the case here on 
error; the ground of exception being, that the court below 
erred in submitting the case to the jury, upon the simple 
questions of legal title to the hams in the defendants in 
error, and notice of that title given to the plaintiffs in error; 
that, on the contrary, the court should either have itself con-
strued the agreement between the parties, as appearing in 
the documentary evidence, or more properly uncjer the cir-
cumstances of this case, have submitted to the jury, as the 
appropriate tribunal, to find, from the evidence, what was 
the true agreement between the parties.

Messrs. Latrobe, and Steele, for the plaintiff in error:
The letter of January 22d is the statement by Gregg & 

Hughes, of “all the facts.” It admits, that they held ware-
house receipts for all the property that had been consigned 
to Drakely & Fenton; that their title to the hams was no 
better than their title to the pork and shoulders, but was the 
same; that they saw the letter by which Drakely & Fenton 
agreed to make advances; that the advances on the first 
consignments made, to use their own language, “on the 
basis of certain figures named” in Drakely & Fenton’s letter 
of the 10th of January, were in drafts to their own order, 
a part of the proceeds of which they gave to McCabe & Co., 
to enable them to close an account with other parties.

It admits, moreover, that, although the first consignment 
of the property of Gregg & Hughes, was made without au-
thority by McCabe & Co., yet that they made “ no serious 
objections to it;” in other words they ratified it, and received
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the proceeds of it, availing themselves of the act of McCabe 
& Co. as their agents in the premises; that (with a knowledge 
of the letter of Drakely & Fenton, of January 10th, 1865), 
they proposed to send to them, the same consignees that 
McCabe & Co. had employed, the property, which, but for 
the negotiation opened by McCabe & Co.’s letters of Janu-
ary 6th, and which alone introduced Drakely & Fenton into 
the transaction, would have been sent to New York.

In this letter, Gregg & Hughes propose, in fact, to place 
themselves in the shoes of McCabe & Co., as regards the 
property consigned by them to Drakely & Fenton, pork, 
shoulders, and hams; and although they say, they had not 
proposed to draw, had they themselves made the shipment 
of the hams, until they were sold, yet, they did obtain ad-
vances on them, as has been seen already, from the corres-
pondence, making a reference, at the time, to the letter of 
Drakely &#Fenton of the 10th of January, which was “the 
basis” of the transaction.

They claim also in this letter, the proceeds, not of the hams 
only, but of all the pork products consigned by McCabe & 
Co. to Drakely & Fenton.

The same letter admits that it was McCabe’s conduct, in 
forwarding the hams, that created distrust, and produced 
their telegram and letter of January 22d.

Paraphrased, the letter is as follows: “McCabe & Co. sent 
you our property without our knowledge; when they in-
formed us of the fact, showed us your letter, and drew drafts 
for the advance you had agreed to make, payable to our 
order, we made no objection; and proposed ourselves to send 
you the balance of the property which they had promised. 
Finding, however, that they had themselves forwarded it, we 
distrust them, and while we sanction and adopt the selection 
of your firm as the consignees of all the property, we give you 
notice of our title to all the property and request you to hold 
oft*  making further advances to McCabe & Co.”

These admissions prove the transaction to have been one, 
W’here the owners of property, after permitting an agent to 
establish in his own name relations with a third party, or,
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which is the same thing, not objecting to those relations 
when he learns they have been established, but availing him-
self of them, becomes dissatisfied, discloses his ownership 
and takes upon himself the further conduct of the business. 
In other words, the case is one in which the principal, inter-
vening in a transaction between his agent and a factor, has 
recognized their relations and proceeded to carry them out. 
That in such a case, the factor would have a lien for his 
general balance is so clear, that the point need not be dis-
cussed.

The main question, then, is one of fact. Did Gregg & 
Hughes recognize the relation of principal and factor, estab-
lished between McCabe & Co. and Drakely & Fenton by 
the correspondence and acts of the parties respectively, and 
assume the obligations thereby created in regard to all the 
property, pork, shoulders, and hams, consigned by the former 
to the latter ?

McCabe & Co.’s letter of the 6th January, proposed to for-
ward pork, shoulders, and hams, mentioning the quantities, and 
inquiring about advances. Drakely & Fenton’s letter of 
10th January, states what advances will be made. McCabe 
& Co., January 13th, 1865, advise that shipments will be 
made accordingly, on the 16th, of the pork; and that the 
hams and shoulders will go forward the next week. The 
pork and shoulders go forward accordingly, and drafts 
amounting to $59,000 are paid. The hams are forwarded 
also, as promised, by the same parties, on the 21st January, 
with a bill of lading dated the 23d.

Gregg & Hughes intervene on the 22d. Had they not 
intervened, there would have been no question as to the right 
of Drakely & Fenton to a lien for their general balance.. 
Their letter of 22d January is a portion of the evidence re-
lied on, to show that this intervention was but the substitu-
tion of a principal in place of an agent in dealings with a 
factor. Was there a reason for such a substitution ? Touch-
ing all the property, pork, shoulders, and hams, McCabe & 
Co. were but agents dealing with the property of their 
principal, whose absolute title was the warehouse receipts.

vol . viil  17
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The conduct of the agents exciting distrust, there was a 
reason why the principal should substitute himself in their 
place.

From the use of the words all of the property, in the letter 
of 22d January, it would be fair to argue that not only 
the hams, the consignment of which was the occasion of 
that letter, but the pork and shoulders were meant. The 
next sentence, however, removes all doubt on this score. 
“We desire that they shall have the benefit of everything, 
the pork, lard, shoulders, and hams, bring over the amount we 
have on them.” Here then was a setting up of ownership 
of all the property, assuming the control of all of it.

The -subsequent correspondence corroborates this view, 
and shows that Gregg & Hughes stepped into the place of 
R. McCabe & Co., in all respects as regards all the property.

Indeed, it is difficult to see how Gregg & Hughes could 
make their determination to deal with all the pork products 
consigned to Drakely & Fenton by McCabe & Co., as their 
own particular property, plainer than they have doqe by their 
letter of 31st January, 1865. Then comes the letter of 
Drakely & Fenton to Gregg & Hughes, of February 3d, 1865, 
in which they recognize the claim of the latter to deal with 
the property as their own, attorning to them, as it were.

On the 6th February, Gregg & Hughes wrote to Drakely 
& Fenton: “ We claim the whole of the property—the hams, 
porki and shoulders—our receipts cover them.” The extracts 
given in the statement of the case (supra, p. 244 to p. 252) 
show that Gregg & Hughes at this time made no distinction 
between the hams, and the pork, and shoulders; but set up 
the right to deal with all alike.

But the correspondence does not leave us merely to infer, 
from the ownership alone, that the hams were responsible 
for the advances made or for the general balance, when the 
final account sales of the whole was rendered.

The letter of February 9th, 1865, not only speaks of the 
hams and shoulders as in the same category, but refers to 
the letter of the 10th January, fixing the rate of advances, 
shown by R. McCabe to Gregg & Hughes, and it distinctly
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informs Gregg & Hughes that a new rate must be adopted. 
In other words, the advances originally proposed, owing to 
the fall of prices, had turned out to be greater than should 
have been allowed; so that in determining now what was to 
be advanced hereafter, good margins on all the shipments 
were to be provided.

Now was the time for Gregg & Hughes to have made their 
present point, and to have said: “We cannot let the hams go 
in with the pork and shoulders, so as to give you a margin on 
all the shipments, for that would give you a lien for your gene-
ral balance. This will never do. The hams were a separate 
transaction, and must be kept apart from the pork and 
shoulders. Deal with McCabe & Co. for the latter; but the 
harns are an especial consignment, to be accounted for by 
itself.”

The letter in reply is dated February 11th, and makes no 
comment in this connection.

The next letter is dated February 22d—this too is silent 
upon the subject.

The next, dated February 27th, instead of remonstrating 
against Drakely & Fenton’s views in regard to the liability 
of all the property, pork, shoulders, and hams, for the ad-
vances already made, expressly confirms it. They say:

“ We hand you memorandum of property in your hands which 
our order covers, subject to two drafts made by McCabe f Co. on 
you ivith transportation and other regular charges.”

On the memorandum inclosed the hams are put.
How, in the face of this letter, it can be contended, that 

the hams were not liable for the two drafts, along with all 
the other property consigned, is difficult to see.

The reason for the change in position, shown by Gregg 
& Hughes’s correspondence after May 8th, is evident. The 
letter of Drakely & Fenton of that date, reporting the net 
of all the consignments as not exceeding $10,000, when the 
net value of the hams alone was so much greater, on which 
but $10,000 had been advanced, showed the importance of 
separating the hams from the pork and shoulders, so that 
the shortcoming of the latter might not become a claim on
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the proceeds of the former. There would be reason for this 
change if in truth any distinction could be drawn between 
“ our hams,” and the “portions of McCabe & Co.,” by which 
is meant the pork and shoulders. But there was no such dif-
ference. The origin of the title to all these pork products; 
the actual ownership, as proved by the warehouse receipts; 
the equitable ownership as security for advances—all were 
the same. They were consigned by the same party to the 
same consignee, Drakely & Fenton. The order of February 
25th, directing the proceeds of all the pork products con-
signed, to be placed to the credit of Gregg & Hughes, made 
no distinction between “our hams, and other portions of 
McCabe & Co.” The previous and subsequent correspon-
dence up to the 12th May made no such distinction.

The distinction is not borne out by the fact, and cannot 
therefore be regarded as having any existence whatever.

Regarding then, Gregg & Hughes as the owners, by the 
same title, of the pork, shoulders, and hams, we find them, 
after the pork and shoulders had been consigned without 
their consent, making no serious objection and receiving the 
proceeds of the advances; we find them also, after the con-
signment of the hams without their knowledge, insisting that 
the whole of the property was “ virtually and legally ” theirs, 
and taking from the consignors an order on Drakely & Fen-
ton for the proceeds of all the pork products consigned; we 
find them declaring, in so many words, that the property 
which the order Covered, including the hams now in dispute, 
was subject to the consignors’ two drafts, the transportation 
and other regular charges, the liability now denied; we find 
them throughout controlling the disposition and manage-
ment of all the property, and making no objections, when 
Drakely & Fenton referred to the whole as a security for the 
advances, leaving them to suppose, if they had ever doubted 
on the subject, that this was a thing of course; we find them, 
in a word, acting in the premises as though the relation of 
factor and principal as to all the consignments, bad been es-
tablished between the plaintiffs in error and themselves, until 
the fall in prices and the indifferent condition of much of
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the property made it probable that the pork and shoulders 
would not cover the advances.

Surely upon this case there was evidence, if not proving, 
at least tending to prove our defence, that after the hams 
were received by Drakely & Fenton, Gregg & Hughes, with 
entire knowledge of the agreement between McCabe & Co., 
and Drakely & Fenton, and its partial performance, ratified 
and adopted it.

If the evidence but tended to prove this case, the court 
below erred.

As respects the oral testimony of Hughes, it may be said 
so far as a want of legal precision is suggested in the letter 
of the 27th February, that it is the legal precision used which 
frees the case from all doubt. Nothing can well be imagined 
clearer with regard to what the drafts covered than the ex-
pression of that letter.

Messrs. S. T. Wallis and J. H. Thomas, contra:
The hams being confessedly the property of Gregg & 

Hughes, could not cease to be theirs, or become subject to a 
lien in favor of any one else, except by some contract of 
their own, founded upon a legally adequate consideration, 
of which there is no pretence.

McCabe had entered into no obligation to ship the hams to 
cover possible deficiencies which might arise from advances 
made on the other meats. The advance on each was specific, 
the bill of lading always accompanying the draft to show 
on what it was drawn. Even as against him, Drakely & 
Fenton had no claim on the hams till in their possession, 
and he might have diverted the consignment after it was 
made. If, however, the arrangement between him and these 
last had been different, Gregg & Hughes only acquiesced in 
the shipment of the other meats and the imposition of a lien 
thereupon by him. They reserved their property in the 
hams, and right to ship them in their own names, and so 
notified to Drakely & Fenton.

If McCabe had been under an obligation to ship the hams, 
and Gregg & Hughes had been bound by it, they would
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have been entitled to the corresponding benefits of the con-
tract—to the advance of $40 per tierce on the 983 tierces, 
to $39,323, which is more than the amount they now claim 
out of them. If they had meant to subordinate their rights 
to that agreement, they could have got from him drafts to 
that amount, which the appellants would have been bound 
to accept. But they never asked for more than $25,000, and 
the appellants refused to advance even that.

Gregg & Hughes claimed the hams as their own, claimed 
none of the benefits, admitted none of the liabilities arising 
from the contract between McCabe and the other side, ex-
cept as to the shipment of the pork and shoulders, and the 
lien imposed on them. They waived no title to the hams, 
but reserved the right to deal with them as their own prop-
erty.

Their receiving a. portion of the proceeds of the drafts 
drawn on the pork and shoulders, did not affect their right 
to the hams. It was received, under an agreement with 
McCabe, that the hams were to continue their own, be shipped 
by them in their own names, on their own account, and they 
so wrote to Drakely & Fenton, before the hams went into 
their possession.

The taking by Gregg & Hughes of the order for the pro-
ceeds of pork and shoulders, and the assignment of the bill 
of lading for the hams, did not impair the right they already 
had to the hams. They do not claim title under those 
papers.

The expression used in the letter of the 27th of February, 
cannot have the effect of subjecting the hams to a lien, or 
rendering the proceeds of them liable to a deduction for the 
drafts which had been drawn on the pork and shoulders, in 
view of all the facts. Even if Gregg & Hughes had meant, 
and had expressly promised to pay these drafts themselves, 
or make their hams liable for them, such a promise would 
have been void for want of consideration. The other side, 
as acceptors, were bound to pay them to us, and we, if com-
pelled, as indorsers, to pay them to any one else, might have 
recovered them from the former. It was a debt due by Me-
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Cabe to Drakely & Fenton, for which our clients were in no 
way liable, and a promise by them to pay it, or make their 
property responsible for it, was a promise to answer for the 
default of another, nudumpactum, and void, under the Statute 
of Frauds.*  Admissions are useful to determine doubtful 
questions, not to take away or qualify clear rights. They 
must be deliberate, “not fished out of loose expressions in 
mercantile correspondence.”!

Gregg & Hughes might have replevied the hams from the 
railroad company, before they reached Drakely & Fenton, 
or from these afterwards, on tendering the freight and 
charges on them specifically. The amount which Drakely & 
Fenton would have been compelled to tender before replevy-
ing them, is still the test as to the character and amount of 
liability to which they were then subject.

If the hams had never been shipped, the loss arising from 
deficiency of the other meats, to cover advances made on 
them, would have fallen on the other side, not on us. Noth-
ing in the case justifies the transfer of the loss to us. The 
other side, having exhausted their security, seek now to ex-
haust that of our clients, who are creditors of McCabe, and 
losers by him to a much larger amount than they.

Although factors have a lien upon goods actually in their 
hands, or the proceeds of them for a general balance, it is 
only for a balance due by the principal, against whom it is 
sought to be asserted.

All the facts assumed in the court’s instructions were 
admitted, and the court, construing the letters between the 
parties, according to their proper and legal effect and force, 
was right, in substantially saying to the jury, that they con-
tained no sufficient agreement, whereby the appellants had 
acquired the right to charge the property of the appellees for 
advances made on other property, to McCabe, and not to the 
appellees.

* Gist v. Cockey, 7 Harris & Johnson, 140; Robinson v. Marshall, 11 
Maryland, 253,4; Northern Central R. R. Co. v. Prentiss, lb. 123, 27; Sum-
wait v. Ridgely, 20 Id. 107.
t Cumberland Coal & Iron Co. v. Sherman, 20 lb. 149.
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The appellant’s prayers were properly rejected, because 
they all fell short of the law of the case. They assumed, that 
if the jury could establish the relation of principal and factor, 
between the appellants and appellees, as to all the consign-
ments, a lien upon all would follow as matter of law and 
matter of course, without reference to the circumstances 
under which that relation was created, or the intention of the 
parties who entered into it. This theory and assumption 
are untenable.

The lien of factors for a general balance is an implication 
of law’, and, therefore, never arises where there is a special 
arrangement, or the circumstances rebut such implication. 
Special circumstances indeed always control it.*

The doctrine of lien applies only where the deposit of the 
goods is in the nature of a pledge, and does not apply where 
it is made for a special purpose, f

Nor does any lien arise for antecedent debts of the princi-
pal, by reason of the subsequent creation of the relation of 
principal and factor.^

The property on wdiich the lien is sought to be fixed must 
not only belong to the party from w'hom the debt is due to 
the factor, but it must come to his hands as the asrent of that 
party. §

And w7here the factor is not acting in the capacity of gene-
ral factor, but only in regard to a special consignment or 
adventure, he has no lien for a generalbalance.||

These well-recognized principles are conclusive, d fortiori, 
where the effort is, as here, to. establish a lien against one 
principal, for advances made to another, by a sort of process 
analogous to merger at common law.

Reply.—The argument of the other side—and such wras * * * §

* In re Leith, 1 Privy Council Appeals, 305; Young v. Bank of Bengal, 
38 E. C. L. R. 633, 4 (1 Deacon, 622); Neponset Bank v. Leland, 5 Metcalf, 
262; Randel v. Brown, 2 Howard, 425.

f Walker v. Birch, 6 Term, 262, 3.
t Houghton v. Matthews, 3 Bosanquet & Puller, 488, 9.
§ Bruce v. Wait, 3 Meeson & Welsby, 15.
|| De Wolf v. Howland, 2 Paine, 364, 5.



Pec. 1868.] Drak ely  v. Gregg . 265

Reply.

the view taken in the court below, is, that admitting the con-
struction put by us on the letter of the 27th, there was no 
consideration for the responsibility insisted on.

Now there are two answers to this.
Looking at the letter of the 27th February, and seeing 

that, in terms, the hams were made responsible, along with 
the pork and shoulders, for the $59,000 already advanced— 
Drakely & Fenton, on the 2d March, acknowledging the 
receipt of the letter of the 27th February, whose contents 
they say they have carefully noted, consent to make a further 
advance, and subsequently do actually advance the further 
sum of $10,000. This is a sufficient consideration.

But there is a second answer.
The letter of the 27th February is not a single fact in the 

case, containing a promise, so to speak, for which there was 
no consideration, but one of a series of facts, going to show 
that Gregg & Hughes recognized the acts of McCabe & Co. 
up to that time, and assumed and continued all the obliga-
tions of their relations to Drakely & Fenton. Some of these 
facts are to be found in the admissions of the letter of the 
20th January, others in subsequent letters, already com-
mented on; and the letter of the 27th February is but a 
recognition of a state of things, not created by it, but existing 
previously, the proof of which- it facilitates, and that is all. 
It is an admission of a fact that was susceptible of proof, 
less absolute, perhaps, but sufficient for all that, without it.

References to the letters of Gregg & Hughes of March 8th, 
15th; to Drakely & Fenton’s letter of March 20th; and again 
to Gregg & Hughes’s letter of April 25th, corroborate the 
views taken by us of their relations to all their property in 
question.

Recollecting that but $10,000 had been advanced on the 
hams, which, under unfavorable circumstances, produced 
$37,694.76, it is impossible to read this last letter and be-
lieve that, when it was written, Gregg & Hughes believed 
that the hams were a separate transaction, or that they were 
not liable for the general balance on final account, embrac-
ing all the consignments. The whole tone of the letter cor-
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roborates the view taken by us in the relations between them 
and the other side touching all the consignments.

Mr. Justice DAVIS delivered the opinion of the court.
The correctness of the charge of the court to the jury, and 

the refusal of the court to charge as requested, present the 
only questions in this case which we are required to con-
sider.

The plaintiffs in error, who were the defendants below, 
insist that they are injured by the action of the court in not 
allowing their defence to go to the jury. Their position is, 
that the evidence in the case proved their defence, or, at 
least, tended to prove it; and if it did, it was the province 
of the jury, and not of the court, to say what effect should 
be given to it.

It is not denied, that in the dealings between McCabe & 
Co. and Drakely & Fenton, there existed the relation of 
principal and factor, and that if Gregg & Hughes had not 
intervened, Drakely & Fenton would have had a lien on the 
surplus, after all the consignments were closed up, for their 
general balance. The question then arises, whether this re-
lation was changed by the intervention of Gregg & Hughes? 
The defendants in error contend that it was, so far as the 
shipment of hams was concerned, because they were re-
ceived as the property of Gregg & Hughes, after notice that 
it was their property; on the contrary, the plaintiffs in error 
insist that the relation of principal and factor was unchanged 
as to all the shipments, for the reason that Gregg & Hughes, 
after the receipt of the hams by Drakely & Fenton, put 
themselves in the place of McCabe & Co. in regard to the 
whole transaction, adopted what had been done in reference 
to each shipment, and claimed to be the owners of all the 
property, and did direct and control the disposition of it. 
The case was tried substantially on this issue.

There is no dispute that the warehouse receipts gave to 
Gregg & Hughes the legal title to all the property described 
in them; and if so, it necessarily follows that McCabe & Co. 
could not lawfully contract with Drakely & Fenton to receive
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and sell this property without the consent of Gregg & 
Hughes. There is no doubt if this consent had been ob-
tained in advance of the making of the contract, that Gregg 
& Hughes would have been bound by it, and could not free 
themselves from any of the obligations which rested on 
McCabe & Co. to discharge.o

But as this consent was not obtained before the movement 
of the property commenced, the important inquiry is, whether 
the consignment of hams is separable from the preceding 
consignments, and whether the loss on the pork and shoul-
ders must be borne by Drakely & Fenton, or by Gregg & 
Hughes. This must depend on the terms on which the hams 
were received, and these terms need not be embodied in the 
form of a written agreement, but can be gathered from the 
correspondence and conduct of the parties. If the case stood 
alone, on the naked fact that notice of title was given while 
the hams were in transitu, there would be no difficulty. But 
it is claimed that Gregg & Hughes adopted McCabe & Co.’s 
contract throughout; substituted themselves in their place 
as to all the consignments—pork, shoulders, and hams—and 
continued in their own name, the relation of principal and 
factor, before existing between McCabe & Co. and Drakely 
& Fenton. If this were so, the case would be equally free 
from difficulty; for, if Gregg & Hughes were not bound by 
a contract which McCabe & Co. had entered into with 
reference to their property, they could elect, after being in-
formed of the nature of the contract, to reject it or adopt it. 
If, with a full knowledge of the facts concerning it, they ratify 
it, they thereby make themselves a party to it, as much so 
as if the original agreement had been made with them. And 
if they ratified it, no new or additional consideration was re-
quired to support the ratification, because in adopting the 
contract, they accepted with it the original consideration on 
which it was founded, as a sufficient consideration for their 
adoption of it.

With this general statement of the principles of law appli-
cable to the controversy, we are met with the inquiry, 
whether there is any evidence in the case to support the
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theory of the plaintiffs in error, that Gregg & Hughes in-
tended to, and did, adopt the contract of McCabe & Co. with 
them. It is not enough that Drakely & Fenton should have 
so understood the agreement, but the proof must also show 
that Gregg & Hughes had a similar understanding of it, and 
manifested their intention to be bound by it.

The evidence in the case, to which no exception was 
taken, consists of a voluminous commercial correspondence, 
and some parol proof, explanatory of the conduct of the 
parties. The correspondence covers many pages of the 
record, and there is a marked difference in its tone and 
bearing after it had progressed for several months. Itwrould 
be difficult to discuss the evidence in reference to the theory 
advanced by the plaintiffs in error, without indicating, in a 
greater or less degree, our views as to the effect that should 
be given to it. If the case is to be tried again, it is not 
proper to do this, for in that event it is the province of the 
learned court and the jury to determine the effect of the 
evidence.

The only question with which we have to deal at the 
present time is, whether the evidence in this record tended to 
prove the position assumed by the plaintiffs in error; for if 
it did, the learned court should either have submitted the 
evidence on this point to the consideration of the jury, or 
if, in the opinion of the court, there were no material extra-
neous facts bearing on this question, and the contract relied 
on must be determined by the commercial correspondence 
alone, then to have interpreted this correspondence and in-
formed the jury whether or not it proved the contract to be 
of the character contended for by the plaintiffs in error.*

We have examined the record in this case carefully, and 
are of the opinion that there was evidence at the trial which 
tended to prove that, after the hams were received by 
Drakely & Fenton, Gregg & Hughes, with full knowledge 
of the agreement between McCabe & Co. and Drakely & 
Fenton, and its partial performance, ratified and adopted it.

* Turner v. Yates, 16 Howard, 23



Dec. 1868.J Gibbon s v . Unit ed  Stat es . 269

Statement of the case.

Whether the evidence actually proves this ratification and 
adoption, we express no opinion. It is enough, as we have 
seen, for the purposes of this writ of error, that it tended to 
prove it.

As the learned court below submitted the case to the jury, 
on the single issue of legal title to the hams in Gregg & 
Hughes, and notice of that title to Drakely & Fenton, it 
follows that the judgment of the Circuit Court should be 
reversed, and a

Ven ire  de  nov o awa rde d .

Gibbo ns  v . Uni ted  Sta te s .

1. In the Court of Claims the government is liable for refusing to receive
and pay for what it has agreed to purchase.

2. When an individual who has been absolved from such a contract, by the
refusal of the proper officer to receive the articles when tendered, after-
wards consents to deliver them under a threat of the officer that he 
will withhold money justly due to the plaintiff, he can only recover the 
contract price, whatever may have been the current market value of 
the articles.

3. The government is not liable on an implied assumpsit, for the torts of its
officer committed while in its service, and apparently for its benefit.

4. To admit such liability, would involve the government in all its opera-
tions, in embarrassments, losses, and difficulties, subversive of the public 
interest.

5. When the injury to individuals in such cases merits redress by the govern-
ment, the remedy is with Congress. The statute does not confer juris-
diction on the Court of Claims.

Appea l  from the Court of Claims.
The case as found by that court was thus:
Gibbons entered into a contract with the United States for 

the delivery of two hundred thousand bushels of oats within 
thirty days from the date of the contract.

He delivered a portion of the oats, and was ready and 
offered to deliver the residue within the thirty days, but was 
prevented by the officers of the United States from so doing; 
they would not receive it, because they had not convenient 
storehouses for it.
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Subsequently to this refusal, the quartermaster having 
charge of the contract on the part of the United States, sent 
an “ orderly” to Gibbons, requesting his immediate presence 
with the messenger at the quartermaster’s office. This was 
understood by Gibbons to be an arrest. About the same 
time, notice was given to him, that he must deliver the resi-
due of the oats specified in the contract under penalty of a 
purchase in open market; the difference of cost to be charged 
to him. The quartermaster at this time held a large sum of 
money in his hands, the price of grain before that time de-
livered. Gibbons remonstrated, contending that the contract 
was at an end. Influenced, however, by the above-mentioned 
assumption of power, and by the/threats used, or by some 
reason, he did deliver the quantity of oats sufficient to make 
in all the amount specified in the contract.

By this time oats had advanced in price, and the price 
which Gibbons was compelled to pay in the market to get 
them, exceeded the amount paid to him by the government, 
as-he alleged, 8f and 12 cents per bushel.

Gibbons was compelled to pay $333 demurrage on certain 
vessels which were laden with a portion of the oats, and which 
were detained by the government officers in receiving the 
cargoes.

On final settlement with the quartermaster, he was charged 
for 8000 bushels of oats purchased by the quartermaster in 
open market, after the expiration of the contract, at an ad-
vanced cost of 12 cents per bushel. This money was de-
tained from him.

On this case, the Court of Claims,—upon the petition of 
Gibbons setting forth a claim for the difference, 8f and 12 
cents per bushel, in the price of oats, delivered after the ex-
piration of his contract, for demurrage, “for damages sus-
tained by failure of the government to receive oats under 
contract at the time of delivery, $400,” and for the money 
detained, but not alleging anything about duress,—thus an-
nounced its conclusions in law :

“ The obligation on the part of the government under the 
contract to receive the oats when they were offered, was as
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strong as the obligation to deliver. The plaintiff was not bound 
under a continuing obligation, and as he had made a reasonable 
offer, which was improperly refused, that put an end to the con-
tract, and he was released from his obligation by the conduct of 
the government. The officers who threatened him had no au-
thority to compel him to deliver the oats, and the threats used 
were superserviceable and improper. If he was so unwise as to 
submit to the unauthorized menaces of the quartermaster, he 
must take the consequences. Hence, he cannot recover the 
difference in price between that named in the contract, and that 
ruling in market after its expiration.

“ Nor can the government withhold from the sum justly due to 
the plaintiff, any difference which was paid for oats purchased 
after the expiration of the contract exceeding the price fixed 
by it. '

“ Therefore, the plaintiff should recover the sum withheld at 
the time of settlement: also the demurrage.”z o

Judgment being entered accordingly, Gibbons, claimant 
in the case, appealed to this court.

Messrs. Reverdy Johnson and A. L. Merriman, for the ap-
pellant:

The Court of Claims correctly decide that the obligation 
on the part of the government under the contract, to re-
ceive the oats when they were offered, was as strong as the 
obligation to deliver; that the plaintiff was not under a con-
tinuing obligation, and as he had made a reasonable offer, 
which was improperly refused, that put an end to the con-
tract, and he was released from his obligation by the conduct 
of the government. It therefore seems to be clear, that in 
case of a delivery subsequently to the termination of the 
original contract, such delivery is under a new’ contract; and 
in case no express contract is made as to price, there would 
be an implied one to pay their market value at the time, un-
less there was an agreement to sell at the prices specified in 
the agreement then at an end.

In this case, no such agreement was made. On the con-
trary, the plaintiff insisted that the contract was at an end.
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and the fact that he made the delivery of oats required under 
a supposed personal arrest, and under the threat of withhold-
ing the money due to him upon oats previously delivered, 
shows conclusively that there was no agreement to deliver the 
oats at the prices specified in the original contract, and rebuts 
any presumption of a voluntary delivery under its terms. 
The court below erred, therefore, in refusing to allow to the 
plaintiff, the market value of the oats so delivered, and in 
treating the payment by the government of the amounts 
specified in the contract before then terminated, as a full 
payment.

The court should have allowed him the value of the oats 
when sold and delivered, deducting therefrom, the amount 
paid by the government.

Mr. Hoar, Attorney-General, and Mr. Talbot, contra:
There was no error on the part of the Court of Claims, 

the conclusion of law stated in the first and principal para-
graph of its opinion being entirely correct.

Besides the reason there given for refusing this allowance, 
is the additional reason that the facts found leave open to 
the appellate court, the inference that the whole matter had 
been voluntarily settled by a payment in full.*

Accordingly, the case should now be disposed of by a 
mandate to reverse the judgment and to dismiss the peti-
tion.

Mr. Justice MILLER delivered the opinion of the court.
The facts found by the Court of Claims show, that under 

the original contract between the plaintiff and the United 
States the plaintiff had delivered part of the 200,000 bushels 
of oats which he had agreed to deliver and had tendered the 
remainder, and that the quartermaster to whom they were 
properly tendered had refused to receive them. If the plain-
tiff suffered any loss by that refusal, he is entitled to recover 
for it in this action. But the only items of his account which

* United States v. Adams, 7 Wallace, 463.
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refer to this part of the transaction were allowed to him by 
the court, except the claim of $400 damages for failure to 
accept the oats, and there is no evidence that he lost any-
thing by this refusal. On the contrary, it appears that oats 
had risen in the market above the contract price, so that the 
presumption is that he was benefited instead of injured by 
the refusal of the officer to accept the*oats  when offered.

But after all this had passed and the time for delivering 
the oats had expired, the quartermaster in charge of the 
matter demanded of the plaintiff that he should still furnish 
the quantity of oats necessary, with what had been received, 
to complete the 200,000 bushels at the price stipulated in 
the original agreement. The plaintiff objected to this at 
first, but finally yielded and delivered the remainder of the 
oats.

Not content, however, with the price fixed by the con-
tract, he now claims that oats had advanced in the market, 
and were worth, at the time of this latter delivery, 8f and 
12 cents per bushel more than that price, and for the amount 
of this difference, with some other matters, he asks judg-
ment.

It is very clear that but one contract was ever made in 
this case, and that the plaintiff was absolved from this by 
the refusal of the quartermaster to receive the oats when 
tendered. But, from whatever motive he may afterwards 
have consented to renew that agreement and proceed to its 
fulfilment, its terms were the same. If such pressure was 
brought to bear on him as would make the renewal of the 
contract void, as being obtained by duress, then there was 
no contract, and the proceeding was a tort for which the of-
ficer may have been personally liable. If the plaintiff’s con-
sent was voluntary, then the contract to which he assented 
was binding, and must control the case. The quartermaster 
treated the contract as still in force, and his demand on the 
plaintiff was made under that idea. In this he was wrong. 
But the plaintiff had his option to concur in this view and. 
deliver the balance of the oats, or to refuse to deliver any 
more.

VOL. VIII. 18
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Though the Court of Claims finds that the plaintiff, when 
he consented to deliver, had gone to that officer’s quarters 
in company with an orderly, which he considered as an 
arrest, the court does not find an arrest, nor the use of any 
force against his person. Nor does the petition of the plain-
tiff say anything about an arrest, or force, or duress. That 
he feared the officer ihight buy the oats in the market and 
hold back the difference in price from the money due for 
oats already delivered, "does not invalidate the contract which 
he consented to fulfil to avoid that result. lie could still 
have refused, and the government would have paid him 
what it owed him.

The supposition that the government will not pay its 
debts, or will not do justice, is not to be indulged. Still 
less can it be made the foundation for a claim of indemnity 
against loss incurred by an individual by acting on such a 
sujfffestion.

But it is not to be disguised that this case is an attempt, 
under the assumption of an implied contract, to make the 
government responsible for the unauthorized acts of its offi-
cer, those acts being in themselves torts. No government 
has ever held itself liable to individuals for the misfeasance, 
laches, or unauthorized exercise of power by its officers and 
agents.

In the language of Judge Story,*  “it does not undertake 
to guarantee to any person the fidelity of any of the officers 
or agents whom it employs, since that would involve it in all 
its operations in endless embarrassments, and difficulties, and 
losses, which would be subversive of the public interests.”!

The creation by act of Congress of a court in which the 
United States may be sued, presents a novel feature in our 
jurisprudence, though the act limits such suits to claims 
founded on contracts, express or implied, with certain un-
important exceptions. But in the exercise of this unaccus-

* Story on Agencies, § 319.
t United States v. Kirpatrick, 9 Wheaton, 720; Dox v. Postmaster-Gen-

eral, 1 Peters, 318; Conwell v. Voorhees, 13 Ohio, 523.
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tomed jurisdiction, the courts are embarrassed by the neces-
sary absence of precedent and settled principles by which 
the liability of the government may be determined. In a 
few adjudged cases where the United States was plaintiff, 
the defendants have been permitted to assert demands of 
various kinds by way of set-off, and these cases may afford 
useful guidance where they are in point. The cases of 
United States v. Kirpatrick*  and Dox v. The Postmaster-Gene-
ral^ are of this class, and establish the principle that even in 
regard to matters connected with the cause of action relied 
on by the United States, the government is not responsible 
for the laches, however gross, of its officers.^;

The language of the statutes which confer jurisdiction 
upon the Court of Claims, excludes by the strongest impli-
cation demands against the government founded on torts. 
The general principle which wTe have already stated as appli-
cable to all governments, forbids, on a policy imposed by 
necessity, that they should hold themselves liable for un-
authorized wrongs inflicted by their officers on the citizen, 
though occurring while engaged in the discharge of official 
duties.

In the absence of adjudged cases determining how far 
the government may be responsible on an implied assumpsit 
for acts which, though unauthorized, may have been done 
in its interest, and of which it may have received .the bene-
fit, the apparent hardships of many such cases present strong 
appeals to the courts to indemnify the suffering individual 
at the expense of the United States.

These reflections admonish us to be cautious that we do 
not permit the decisions of this court to become authority 
for the righting, in the Court of Claims, of all wrongs done 
to individuals by the officers of the General Government, 
though they may have been committed while serving that 
government, and in the belief that it was for its interest. 
In such cases, where it is proper for the nation to furnish a

* 9 Wheaton, 720. f 1 Peters, 318.
t Nichols v. United States, 7 Wallace, 122.
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remedy, Congress has wisely reserved the matter for its own 
determination. It certainly has not conferred it on the 
Court of Claims.

Jud gmen t  aff irm ed .

Hud so n Can al  Co . v . Pen nsy lv an ia  Coa l  Co .

In the case of a contract drawn technically, in form, and with obvious at-
tention to details, a covenant cannot be implied in the absence of lan-
guage tending to a conclusion that the covenant sought to be set up was 
intended. The fact that the non-implication of it makes the contract, in 
consequence of events happening subsequently to its being made, quite 
unilateral in its advantages, is not a sufficient ground to imply a cove-
nant which would tend to balance advantages thus preponderating.

Erro r  to the Circuit Court for the Southern District of 
New York. The case was this:

The Pennsylvania Coal Company, being engaged in min-
ing coals from land in the northeast corner of Pennsylvania, 
for which they wished to get means of easy transportation 
to New York, and the Hudson Canal Company having a 
canal whose capacity was not fully employed, and which 
would afford the transportation desired, provided a railroad 
could be made from the Coal Company’s lands to the western 
end, comparatively near them, of the canal, the two compa-
nies entered, under their corporate seals, into long and tech-
nically drawn articles of agreement, with recitals in the be-
ginning, and each party’s covenants contained in separate 
parts of the instrument subsequently.

1. The recitals recited that an existing road, which brought 
coal to the canal, was not sufficient to employ the full capa-
city of the canal.

2. That if the canal should be enlarged, Rs it might be, 
its unemployed capacity would be still greater.

3. That it was for the interest of the canal company, 
that in either event its surplus capacity should not remain 
unemployed, but that it should be allowed to be used at a 
reasonable rate of toll by any other company wffiich might
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hold lands for the purpose of mining coal, and should con-
nect such lands by railroad or otherwise, with the said canal 
for the purpose of transporting coal thereon.

The canal company then covenanted and agreed with the 
coal company to furnish, at all times thereafter, to the boats 
of said coal company, all the facilities of navigation afforded 
by the canal to boats used by others, or by the canal com-
pany itself, charging only a certain- toll per ton [a reduced 
toll], to be regulated each year by the market value of coal; 
provided, however, that the plaintiffs should not be bound 
to allow the quantity transported in pursuance of the agree-
ment to exceed, in any one season, 400,000 tons, unless the 
canal should be enlarged, and in that case, one-half its capa-
city of transportation.

The coal company, “in consideration of the premises, and 
of acts done and investments made, with a view to the trans-
portation of coal on the canal of the said canal company, as 
well as of the mutual undertakings herein contained, and 
of one dollar paid by the managers of the said coal com-
pany,” promised and agreed with the canal company to use 
all its influence to cause the speedy construction of a rail-
road from its coal land to the canal, at or near the mouth of 
the Wallenpaupack River, and that if the construction of 
such road should not be commenced within one year, and 
finished within three, the plaintiffs might declare the agree-
ment null and void.

The coal company built and put in operation the railroad, 
the canal company enlarged their canal so as to be suffi-
cient for the transportation of all the coals which the coal 
company could mine, and the coal company put on the 
canal its boats, which were allowed to pass at the reduced 
toll agreed on. But thé price of coals rising greatly during 
the war, and after it, and the tolls on the canal (adjusted as, 
under the articles of agreement, they were, on a sliding scale) 
becoming very high, the coal company induced the New 
York and Erie Railroad Company, whose road led to New 
York, to make a branch road, connecting it with the railway 
of the coal company at the point where this latter connected
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with the canal, and on this railway the coal company now 
carried a large quantity of its coal.

Hereupon the canal company sued the coal company in 
covenant for damages, declaring on the articles and facts as 
above set forth, and averring, moreover, that when the con-
tract was made there were no means, either existing or con-
templated, by which the coal company’s coal, after being 
brought to the canal, could be sent to market except on the 
canal. And the question was whether, by those articles of 
agreement, the coal company was bound to carry on the 
canal, all its coal brought to it by the connecting railroad; 
in other words, and more technical form, whether the dec-
laration was sufficient and any cause of action shown.

It was conceded by the canal company that there was no 
express covenant by the coal company to transport even a 
pound of coal by the canal. The suit was founded, there-
fore, on the assumption that, according to the true construc-
tion of the agreement, there was imposed upon the coal 
company, in consideration of the obligations of the canal 
company, a correlative obligation on the coal company to 
send its coal by the canal alone, and that the obligation of 
the coal company in this respect was so plainly to be per-
ceived in the contract that the court would enforce it as an 
implied covenant, and as fully as though it were expressed 
in words.

The court below was of the opinion there was no cove-
nant, express or implied, on the part of the coal company, 
that it would transport on the canal all the coal brought 
over their railroad connecting with the canal, and judgment 
being given accordingly for the coal company, a writ of 
error was taken hence.

Mr. Nash,for the plaintiff in error:
The rule is settled that though a contract may in terms 

bind but one party, yet the law will imply corresponding 
and correlative obligations when that is necessary to carry 
out the intention of the parties and prevent the contract 
from being ineffectual. Thus, “ if a man engages to work
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and render services which necessitate great outlay of money, 
time, and trouble, and he is only to be paid by the measure 
of the work he has performed, the contract necessarily pre-
supposes and implies on the part of the person who engages 
him an obligation to supply the work; so when there is an 
engagement to manufacture some article, a corresponding 
obligation on the other party is implied to take it, for other-
wise it would be impossible the party bestowing his services 
could claim any remuneration.”*

Now, upon the recitals of the contract, after incorporating 
all the matters referred to in them, the parties may be con-
sidered as making a dialogue in this wise:

Canal Company.—We have more canal capacity than we 
can use, and are likely to have more than we have now; if 
you will use it we will take your coal at a reduced rate, the 
rate to be a sliding scale, according to the market price of 
coal each year, but this shall not apply to more than half 
the capacity of the canal.

Coal Company.—But we can’t avail ourselves of your offer 
without building a road to connect our coal lands with your 
canal.

Canal Company.—To induce you to build the road we’ll 
agree that the rate which we shall fix upon shall be made 
permanent.

It is apparent, then, that the mutual stipulations "were on 
the one part, to use the canal; on the other to allow it to be 
so used at a reduced rate. The inducement to build the 
road was the undertaking of the company never to repudi-
ate the arrangement.

The consideration clause recites “the mutual undertakings 
herein contained.” The undertakings of the canal company 
were plain enough, but unless the coal company was bound 
to carry on the canal the coal brought to it on the railroad, 
there was no mutual undertakings in the matter. The con-
tract of the canal company would be void as wanting a

* Per Cockburn, C. J., in Churchward v. The Queen, Law Reports, 1 
Q. B. 173, 198; and see Barton v. McLean, 5 Hill, 256.
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consideration. The contract, therefore, requires balancing; 
and when balanced, the considerations arrange themselves 
thus: reduced rate of tolls, as against the agreement to 
transport a large amount of coal. Permanent reduction as 
an inducement to enter into the arrangement and to build 
the road, without which, as a prerequisite, the contract 
could not go into effect at all.

In interpreting contracts which seem not fully to express 
the obligations on both sides, the question is what each 
party supposed the other party understood by the contract. 
In other words, the interpretation is to be according to the 
equity and fair meaning of the whole arrangement, if this 
does not conflict with the positive provisions of the agree-
ment.*

Now here there were, when this contract was made, no 
means existing or thought of by which the coal after being 
brought to the canal could be sent to market except on this 
canal. In addition the canal was primarily for the transpor-
tation of coal. It ran into the coal region and was connected 
with the coal mines by railroads. There was little miscel-
laneous freight. The building of the railroad therefore 
tended to the benefit of the canal, not by bringing a general 
traffic to it, but simply by making a new connection with 
the coal fields. The mere building of the railroad, there-
fore, except as it might secure the use of the canal by the 
coal that came over the road, was no inducement to the 
canal company to subject themselves to the onerous obliga-
tions imposed by the contract.

The contract substantially requires of the canal company 
to reserve for use of the coal company one-half of the ca-
pacity of the canal, and this obligation prevents the canal 
company from multiplying their own connections with the 
coal fields or inviting others to invest in such enterprises, 
because the coal company may at any time, though they 
substantially cease to use the canal, resume its use and claim 
all their contract rights.

* Potter v. Ont. & Liv. Ins. Co., 5 Hill, 147.
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If the coal company has found a route to market more 
profitable than our canal, let them notify to us that they 
shall abandon the contract, and claim no further benefits 
under it. Then the contract falls. The ground of their 
refusal to send the coal on our canal is, that at the market 
price of coal, the toll becomes a high one. But with the 
increased rate of wages which makes the market price of 
coal high, the expense of keeping up the canal is in like 
manner increased. Still the defendants insist on holding 
the plaintiffs bound. This is unjust. For we are tied up 
from making any engagements for the use of the canal, 
which may interfere with the shifting purposes of the coal 
company, and we are even required, in order to collect any 
toll at all, to go through every spring with the formality of 
ascertaining under the contract the rate of tolls on coal 
which the coal company will send by the canal, if the rate 
suits them, while if the rate does not suit them they will 
send it by the New York and Erie road.

Messrs. Evarts and Southmayd, contra:
The plaintiffs’ claim rests wholly upon the notion that a 

covenant to the effect which he would have is raised by im-
plication of law.

Strictly speaking, there are no implied covenants in law 
save those which arise according to fixed legal rules, by the 
use in instruments of a certain character, of certain words, 
which when thus used, have a fixed technical signification, 
beyond their natural or ordinary meaning; or which by 
fixed rules import a particular obligation, or have a specific 
legal result—as where the word “give” is used in a deed, 
or “grant,” or “demise” in a lease—or those which by 
fixed legal rules result from particular acts or relations.*

But in construing an agreement, the court will have re-
gard to the real intent and meaning of the parties as ascer-
tained from the entire instrument, and by reference to the 
circumstances attending the making of it, and wherever the

* Cornyn’s Digest, Title “ Covenant,” A. 4.
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language of the writing leaves in doubt its meaning upon 
the particular point, it shall be so construed, in so far as the 
language will possiblg permit, as to effectuate the real intent 
and meaning thus ascertained. In the application of this 
principle of construction, it is held, that where the language 
of an instrument expresses imperfectly or obscurely an obli-
gation, which it plainly appears to the court, the party in-
tended thereby to assume, his obscure or imperfect language 
shall be construed to impose upon him the obligation which 
he intended it should impose upon him; and in some cases, 
this principle of supplying defects or imperfections in the 
language used in an instrument for the purpose of expressing 
or defining an obligation intended to be assumed by it, has 
doubtless been pushed pretty far—sometimes, perhaps, un-
warrantably so.

Where a party has been held bound to an undertaking 
or obligation under a sealed instrument which was thus 
obscurely or imperfectly expressed upon its face, the case is 
sometimes spoken of as one of implied covenant; but it is 
submitted that the expression applied to such a case is an 
inaccurate one. We take note of its inaccuracy, because its 
use tends to an idea which misleads as to the extent to which 
the practice of supplying defects in language may be legiti-
mately carried.

The cases in which parties have been held subject to the 
obligation of a covenant, not in terms expressed in the in-
strument (excepting the cases of technical words which im-
port a covenant in law), all rest upon this principle of con-
struing the language to effectuate the intent with which it 
appears to have been used. If any case be found going 
beyond the due application of this principle, we submit that 
it is not good law.*

* Perdage v. Cole, 1 Saunders, 319, i; Duke of St. Albans v. Ellis, 16 
East, 352; Randall v. Lynch, 12 Id. 179; Earl of Shrewsbury v. Gould, 
2 Barnewall & Alderson, 489 ; Rhodes v. Bullard, 7 East, 116 ; Gerrard v. 
Clifton, 7 Term, 676; Clifton v. Walmesley, 5 Id. 564; Seddon v. Senate, 13 
East, 63, per Lord Ellen borough, 74; Lyell v. Newark Lime and Cement 
Manufacturing Co., New York Court of Appeals Cases, March Term, 1862.
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If the question raised by the plaintiffs upon this agreement, 
is to be determined by reference to this standard, the plain-
tiffs must inevitably fail.

This instrument contains no language having any refer-
ence whatever to any such stipulation on the defendants’ 
part, as is now claimed to exist. There is no language which 
either party, however careless or illiterate, could have sup-
posed to bear any such meaning, or which could have been 
used with any idea of expressing or defining any such obli-
gation on the defendants’ part. And surely a court has no 
warrant for charging the defendants with such a covenant as 
is here alleged, not because they have ever made it or ever 
intended to make it, but upon the ground of its being a 
covenant which it would have been reasonable for them to 
make.

Most, if not all, of the cases—it is to be observed—in which 
courts have so construed the language of an instrument as 
to amount to a covenant not distinctly expressed upon its 
face, have arisen upon agreements, brief in their terms, and 
loosely and inartificially drawn, and in the preparation of 
which it was manifest that no considerable time or care had 
been bestowed.

The instrument now under consideration is drawn with 
most elaborate care. The stipulations on each side, with the 
considerations moving the parties to enter into them, are 
technically expressed in very full detail, each party’s cove-
nants are contained in a separate portion of the indenture; 
and the design is plainly apparent that whatever was intended 
to be agreed to at all, should be expressed at large in unmis-
takable language, and not left to inference.

Yet, as we have already said, the instrument contains not 
one word which can be supposed to have been inserted for 
the purpose or with the idea of expressing any undertaking 
on the defendants’ part, of the nature of that with which 
they are now sought to be charged.

If, upon an instrurhent thus planned and drawn, the court 
should hold the defendants chargeable with such an under-
taking as the plaintiffs claim, it would not be construction of
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the instrument actually executed, but the mere interpolation, 
by the will of the court, of a covenant which was not at all 
in the minds of the parties.

[The learned counsel then analyzed the articles of agree-
ment to show that thus examined they showed that such an 
agreement as it was sought to imply, was not intended to be 
made, and that they sustained the view above taken on gen-
eral principles.]

Mr. Justice CLIFFORD delivered the opinion of the court.
Covenant broken is the foundation of the claim of the 

plaintiffs, as set forth in the declaration. Reduced to a con-
cise statement, the alleged cause of action is that the defend-
ants covenanted and agreed with the plaintiffs, in the articles 
of agreement mentioned in the declaration, that all the coal 
mined by them on their coal lands and transported over 
their railroad to the place where the railroad connects with 
the canal of the plaintiffs, should be transported from that 
place to tide waters upon the plaintiffs’ canal, and that they 
would pay to the plaintiffs the toll prescribed in the agree-
ments for the use of their canal in such transportation; and 
the alleged breach is that the defendants have not kept those 
covenants and agreements.

Service of the writ having been made, the defendants ap-
peared and pleaded twelve special pleas in addition to the 
plea of non est factum. Issues were tendered by the defend-
ants in the first, third, fourth, fifth, and sixth pleas, which 
were duly joined, and the plaintiffs having demurred to the 
second, seventh, eighth, ninth, tenth, eleventh, twelfth, and 
thirteenth pleas, the defendants joined in the several de-
murrers.

Particular description of the objections taken by the plain-
tiffs to the several special pleas demurred to is unnecessary, 
as the defendants concede that they are bad if the declara-
tion sets forth a good cause of action, but they insist that 
the declaration is also bad and insufficient, and that they, 
the defendants, are entitled to judgment because the first 
fault in pleading was committed by the plaintiffs in the
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declaration. Judgment in the Circuit Court was for the 
defendants, and the plaintiffs sued out a writ of error and 
removed the cause into this court.

Articles of agreement were concluded on the 31st day of 
August, 1847, between the plaintiffs and a certain unincor-
porated association, called the Wyoming Coal Association, 
and on the 29th of July, 1851, the parties to this suit entered 
into certain other articles of agreement, in which it is recited, 
among other things, that the corporation defendants, prior 
to that date, had, at the request of the coal association, made 
and constructed the railroad described in the first-mentioned 
agreement, and that all the business and interests of the coal 
association had been assigned and transferred, and become 
fully vested in the said defendants, and the parties therein 
covenanted and agreed with each other that the former 
agreement between the coal association and the plaintiffs 
shall stand, and be deemed and taken to be “ the contract 
of the parties to these presents in the same manner” as if 
the defendant corporation had originally been the party of 
the second part to the same, instead of the coal association.

Both of these agreements are incorporated into the declara-
tion, and in determining the rights of the parties in this case, 
they may both be regarded as they would be if both had 
been executed by the defendants as well as by the plaintiffs, 
as all the obligations contracted by the coal association have 
been assumed by the defendant corporation. All covenants 
upon the merits of the controversy contained in the first 
agreement, as well as those contained in the last, must be 
considered as covenants between the parties to this suit; and 
viewed in that light the plaintiffs covenanted and agreed 
with the defendants in the first agreement to furnish, at all 
times thereafter, to the boats of the defendants navigating 
the canal of the plaintiffs, all the facilities afforded by the 
canal company to boats used by other parties or by the 
plaintiffs themselves, charging and collecting only a certain 
toll per ton gross weight, to be adjusted each year and regu-
lated in a prescribed manner by the market value of coal, 
but subject, nevertheless, to the proviso that the plaintiffs
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should not be bound to allow the quantity of coal to be 
transported in pursuance of the articles of agreement to ex-
ceed in any one season four hundred thousand tons, unless 
they should enlarge their canal; nor in that event, to exceed 
one-half of the whole capacity of the canal for transportation, 
exclusive of the tonnage employed in the transportation of 
other articles than coal. Other covenants on the part of the 
plaintiffs are contained in the original agreement, but none 
of them are of a character to afford any aid in the solution 
of the questions involved in the pleadings.

Following the covenants of the plaintiffs are certain 
unimportant covenants made by the defendants, but in 
conclusion the defendants also promise and agree, “in con-
sideration of the mutual undertakings herein contained,” 
that they will use all their influence to cause the speedy con-
struction of a railroad from the coal lands which they own 
to the canal of the plaintiffs, to connect with the same at the 
point or place therein described; and they also agree that 
if the construction of such railroad shall not be commenced 
within one year and be completed within three years, the 
plaintiffs may declare the agreement null and void.

Based upon these two agreements the declaration alleges 
that the defendants constructed the railroad therein described 
and put the same in operation as therein required; that the 
canal of the plaintiffs at that date did not permit the transit 
of boats of a tonnage exceeding fifty tons; that relying upon 
the covenants and undertakings of the defendants they im-
mediately entered upon the work of enlarging their canal, 
and that they continued to prosecute the work with diligence 
and at great expense until the same was completed; that the 
canal as so enlarged permits the transit of boats of the ton-
nage of one hundred and twenty-five tons, making the 
capacity of the canal for transportation, in each season of 
navigation, as enlarged, eighteen hundred thousand tons; 
that the defendants, claiming the benefits and privileges of 
the covenants and agreements, did, after the completion of 
their railroad, construct and procure a large number of boats 
to be used upon the said canal in the transportation of coal
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brought over their railroad, and did thereafter for the period 
therein mentioned transport all the coal which theybrought 
over their railroad upon the canal of the plaintiffs to its 
eastern terminus at tide-water, as contemplated by the agree-
ments; that they, the plaintiffs, have at all times been ready 
and willing to furnish to the boats owned and used by the 
defendants for the purpose of such transportation, all the 
facilities of navigation the canal ever afforded to their own 
boats, or to the boats owned or used by any other person or 
company.

Such facilities were sufficient, as the plaintiffs allege, for the 
transportation of all the coal mined by the defendants and 
transported by them over their said railroad during the period 
laid in the declaration, but the plaintiffs allege that, the de-
fendants, not regarding their covenants and undertakings to 
transport all their coal, to the extent aforesaid, over the 
canal of the plaintiffs, and to pay to them the prescribed rate 
of toll for such transportation, did not nor would they per-
form that covenant and agreement, but induced another 
railroad company to construct a branch road and connect 
the same with their railroad at the place where the latter 
road connects with the canal of the plaintiffs, and that they 
thereafter, during the period alleged in the declaration, di-
verted a large quantity of their coal transported over their 
railroad from the plaintiffs’ canal, and transported the same 
from the place of such connection to tide-waters over the 
railroad of such other company, to the damage of the plain-
tiff’s, as they say, in the sum of nine hundred thousand dollars.

Defects of form in the declaration or in the several pleas 
filed by the defendants are waived, as it is well settled that 
defects of substance only are,open to a party who has pleaded 
to the merits or to one who has replied to an antecedent 
pleading.*

Particular examination of the several special pleas to 
which demurrers were filed need not be made, as it is con-
ceded that they were framed upon the theory that the decla-

* Aurora v. West, 7 Wallace, 93; Clearwater v. Meredith, 1 Wallace, 38. 7
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ration is insufficient. Judgment, therefore, must be for the 
plaintiffs if it be held that the declaration alleges a gpod 
cause of action, but if not, then the judgment of the Circuit 
Court must be affirmed, because if that conclusion be adopted 
the first fault in pleading was committed by the plaintiffs.*

Obviously the decision of the question must depend upon 
the construction to be given to the first agreement therein 
set forth, as it is quite clear that the declaration is well 
drawn if that agreement, when properly construed, will sup-
port the allegations that the defendants covenanted and 
agreed that all the coal mined on their coal land, and trans-
ported over their railroad to the place where the railroad 
connects with the canal of the plaintiffs, should be sent for-
ward from that place to tide-waters upon their canal, and 
that the defendants also covenanted and agreed that they 
would pay to the plaintiffs the rate of toll therein prescribed 
for the use of the canal in such transportation.

Provision is made by the agreement, it is admitted, that 
the rates of toll to be charged by the plaintiffs shall be per-
manently reduced, and the plaintiffs contend that the defend-
ants, in consideration of that stipulation, assumed a correla-
tive obligation to send all their coal brought over their rail-
road to market upon the plaintiffs’ canal. Express covenant 
to that effect, it is conceded, is not to be found in the arti-
cles of agreement, but the plaintiff's contend that the obli-
gation in that respect is so plainly contemplated by the 
agreement that the law will enforce it as an implied cove-
nant as fully as if it were expressed in appropriate words.f

Undoubtedly necessary implication is as much a part of 
an instrument as if that which is so implied was plainly 
expressed, but omissions or defects in written instruments 
cannot be supplied by virtue of that rule unless the implica-
tion results from the language employed in the instrument, 
or is indispensable to carry the intention of the parties into 
effect; as where the act to be done by one of the contract-

* Aurora v. West, 7 Wallace, 94.
f United States v. Babbit, 1 Black, 61.



Dec. 1868.] Huds on  Can al  Co . v . Penn a . Coal  Co . 289

Opinion of the court.

ing parties can only be done upon something of a corres-
ponding character being done by the opposite party, the law 
in such a case, if the contract is so framed that it binds the 
party contracting to do the act, will imply a correlative obli-
gation on the part of the other party to do what is necessary 
on his part to enable the party so contracting to accomplish 
his undertaking and fulfil his contract.

Three other examples are put in the case cited which it 
may be well to notice as illustrating the general principle, 
and as showing its true boundary when properly limited 
and applied. They were first adduced at the bar, but were 
subsequently adopted and confirmed by the court in sub-
stance and effect as follows:

1. If one person covenants or engages by contract to buy 
an estate of another at a given price, the law will imply a 
corresponding obligation on the part of such other person 
to sell, although the contract is silent as to any such obliga-
tion, as the person contracting to purchase cannot fulfil his 
contract unless the other party will consent to sell.f

2. So if one person engages to work and render services 
which require great outlay of money, time, and trouble, and 
he is only to be paid according to the work he performs, 
the contract necessarily implies an obligation on the part of - 
the employer to supply the work.

3. Persons often contract to manufacture some particular 
article, and in such cases the law implies a corresponding 
obligation on the part of the other party to take it when it 
is completed according to the contract, because if it were 
not so the party rendering the services and incurring the 
expense in fulfilling his contract could not claim any remu-
neration.]:

* Churchward v. The Queen, Law Reports, 1 Q. B. 195.
j- McIntyre ®. Belcher, 14 Common Bench, New Series, 664; Pordage v. 

Cole, 1 Williams’s Saunders, 319, 1.; Whidden v. Belmore, 50 Maine, 360 ; 
Barton v. McLean, 5 Hill, 258.

f St. Albans v. Ellis, 16 East, 352; Randall v. Lynch, 12 East, 179; 
Shrewsbury v. Gould, 2 Barnewall & Alderson, 489; Gerrard n. Clifton, 7 
Term, 676; Aspdin v. Austin, 5 Q. B. 671; Great Northern Railway Co. 
v. Harrison, 12 C. B. 576.

VOL. VIII. 19



290 Hudson  Canal  Co . v . Pen na . Coa l  Co . [Sup. Ct

Opinion of the court.

4. Instruments inartificially drafted, or where the lan-
guage employed is obscure, imperfect, or ambiguous, are 
always open to construction, and the primary rule in all such 
cases, whether the contract is or is not under seal, is the in-
tention of the parties; but the power of a court of common 
law extends no further than to collect such intention from 
the language employed as applied to the subject-matter, in 
view of the surrounding circumstances.*

5. Courts of law cannot incorporate into a sealed instru-
ment what the parties left out of it, even though the omis-
sion was occasioned by the clearest mistake; nor can they 
reject what the parties inserted, unless it be repugnant to 
some other part of the instrument, and none of the authori-
ties cited by the parties in this case, when properly applied, 
are inconsistent with the views here expressed.!

Examined in the light of the rules here suggested, the 
court is of the opinion that the articles of agreement set 
forth in the declaration contain no such covenants as those 
alleged by the plaintiffs as the foundation of their claim; 
that the terms of the agreement do not support the allega-
tion that the defendants ever made any such covenants, nor 
that they ever agreed to pay toll except for coal actually 
transported under the agreement. Language to express any 
such contract is entirely wanting in the instrument, nor is 
there any covenant on the part of the plaintiffs from which 
any such implication can legally arise.

Reference is made by the plaintiffs to the provision of the 
agreement, extending certain facilities to the boats of the 
defendants and covenanting for a permanent reduction in 
the rates of toll upon the plaintiffs’ canal, as calling for a 
different construction of the articles of agreement, but it is 
quite obvious that those concessions were made as induce-
ments to the defendants to locate and construct the contem-
plated railroad from their coal lands to the plaintiffs’ canal,

* Tipton v. Feitner, 20 New York, 425.
f Bealey ». Stuart, 7 Hurlstone & Norman, 753; Whittle v. Frankland, 

2 Best-& Smith., 4'9,; Pilkington v. Scott, 15 Meeson & Welsby, 657; Rigby 
v. Great Western Railway Co., 14 Id. 811; Seddon v. Senate, 13 East, 74.
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bo  as to form a continuous line of transportation from the 
coal mines, over the canal, to tide-waters. Great advan-
tages were expected to result from the completion of that 
railroad, and it is quite evident that the plaintiffs were will-
ing to accept the prospect of increased freight for transpor-
tation upon their canal as affording full compensation for the 
concession which they made in the articles of agreement.

Principal covenant of the defendants was that they would 
use all their influence to cause the speedy construction of 
the railroad, and the plaintiffs proffered the concessions de-
scribed in the agreement to encourage the enterprise and 
secure its early completion.*

Support to these views might be drawn from the recitals 
in the first agreement and from the proceedings of the plain-
tiff corporation, but it does not seem to be necessary to 
pursue the subject, as the only covenant of any importance 
made by the defendants was the one before mentioned, that 
they would use all their influence to cause the speedy con-
struction of the railroad; and the second agreement con-
tains the recital that the covenant in that behalf had been 
fully performed as agreed, before the second articles of 
agreement were executed between the parties.

Unsupported as the declaration is by anything else con-
tained in the record, it is clear that it must be adjudged in-
sufficient, and as the first fault in pleading was committed 
by the plaintiffs, it follows that the judgment of the Circuit 
Court was correct.

Judg ment  aff irm ed  wit h  costs .

* Commonwealth v. Delaware & Hudson Canal Co., 43 Pennsylvania 
State, 302.
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Patter son  v . De  la  Ron de .

1. The 3333d article of the Civil Code of Louisiana, which in English is as
follows :

“ The registry preserves the evidence of mortgages and privileges during ten 
years, reckoning from the day of their date ; their effect ceases even against the 
contracting parties if the inscriptions have not been renewed before the expira-
tion of this time, in the manner in which they were first made,”

relates to the effect of the inscription, when not renewed, not to the 
effect of the mortgage, and declares that the inscription preserves such 
evidence for ten years, and that its effect ceases if *not  renewed before 
the expiration of that period. This construction of the article reached 
by reading the English and French version together-—the English and 
French being printed in the same volume, by authority of the legisla-
ture of that State, in parallel columns, and the French being thus:

“Les inscriptions conservent l’hypotheque et le privilège pendant dix années à 
compter du jour de leur date ; leur effet cesse même contre les parties contrac-
tantes si ces inscriptions n’ont été, renouvelées avant l’expiration de ce delai, de 
la même manière quelles ont été prises.”

2. The general doctrine, where registry of conveyances and mortgages is
required, that knowledge of an existing conveyance or mortgage is, in 
legal effect, the equivalent to notice by the registry, is the law of Louisi-
ana as expounded by the decisions of her highest court.

3. Prescription of a mortgage and vendor’s privilege does not begin to run,
until the debt secured has matured.

4. By the law of Louisiana, where property, susceptible of being mortgaged,
is to be sold under éxecution, the sheriff is required to obtain, from the 
proper office, a certificate of the mortgages, &c., against it, and to read 
it aloud before he cries the property; and also to give notice that the 
property will be sold subject to them. The purchaser in such case is obliged 
to pay to the officer only so much of his bid as may exceed the amount 
of the mortgages, &c., and is allowed to retain the amount required to 
satisfy them.

The law, in these particulars, having been followed in a sale made in 
this case, and, in his deed to the purchaser, the marshal having recited 
his proceedings at the sale ; his announcement to the bidders of the 
subsisting mortgages on the property, of which the first was a mortgage 
of one Mrs. McGee to a certain Hoa ; and the retention of the sum bid 
by the purchaser to satisfy the amount due thereon ; Held, that by the 
terms upon which the purchaser took the property at the marshal’s sale, 
and the stipulations contained in the marshal’s deed accepted by him 
and placed on record, he assumed to pay the amount due on Hoa’s 
mortgage, and could not, therefore, avoid compliance with his contract, 
in this respect, on the ground that Hoa’s mortgage had, in fact, at the
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time, lost its priority by not being reinscribed before the expiration of 
ten years from its first inscription.

Erro r  to the Circuit Court of the United States for Lou-
isiana.

The case was thus: In April, 1853, Pierre Hoa sold to 
one Mrs. McGee a plantation and several slaves attached 
thereto, in Louisiana, for the sum of ninety-five thousand 
dollars, and for a portion of the purchase-money took her 
seven promissory notes, two of which were payable, respec-
tively, in five and six years from date. In the act of sale 
before the notary, which was subscribed by the parties, the 
officer, and the attending witnesses, the purchaser stipulated 
for a special mortgage on the property, as security for the 
payment of her notes; and it was declared that the vendor’s 
mortgage and privilege should extend, not merely to the 
land and slaves, but to the appurtenances of the land and 
the improvements. The act of sale was duly recorded in 
the register’s office of the parish.

Before the maturity of the last note given by Mrs. McGee 
on this purchase, and in July, 1858, she executed a mort-
gage upon the same property to one Patterson, to secure sev-
eral notes made by her at the time, amounting to thirty-five 
thousand dollars. This mortgage w7as also dulv recorded 
in the office of the register of the parish. In it reference 
is made to the previous mortgage given by Mrs. McGee in 
favor of her vendor, Hoa.

In October, 1865, Patterson brought a suit in the Circuit 
Court for the District of Louisiana upon these notes, and, in 
February, 1866, recovered judgment for their full amount 
and interest. Upon this judgment execution was issued, 
and the mortgaged property w7as sold by the marshal to the 
plaintiff, he being the highest bidder, for the sum of $26,200.

By the law of Louisiana, where property, w7hich is suscep-
tible of being mortgaged, is to be sold under execution, the 
sheriff is required to obtain, from the office of the register 
of mortgages in the parish, a certificate setting forth the 
mortgages and privileges inscribed against the property on
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the books of the office, and to read the certificate to the 
bystanders at the place of sale before he cries the property. 
(Code of Procedure, Art. 678.) The sheriff is also re-
quired to give notice at the sale that the property will be 
sold subject to all privileges and hypothecations, of every 
kind, with which it is burdened. The purchaser in such 
case is only obliged to pay to the officer so much of his bid 
as may exceed the amount of the privileges and special 
mortgages upon the property, and is allowed to retain in his 
own hands the amount required to satisfy them.

The law, in these particulars, was followed in the sale 
made on the execution in this case. The marshal states in 
his return that the sum bid by Patterson was retained in his 
hands—-first, to pay the mortgage in favor of Hoa; and, 
second, to be applied on account of marshal’s and clerk’s fees, 
and the purchaser’s own claim. And, in his deed to Patter-
son, the marshal recites his proceedings at the sale; his 
announcement to the bidders of the subsisting mortgages 
on the property, of which the first was the mortgage of Mrs. 
McGee to Hoa; and the retention of the sum bid by the 
purchaser to satisfy the amount due thereon.

Soon after the sale, and before the return was made by 
the marshal, or the deed to the purchaser was executed, Hoa 
filed what is termed in Louisiana a petition of intervention 
and third opposition, a proceeding by which a third person 
is allowed to become a party to a suit between other persons, 
for the purpose, among other things, of enabling him to 
present any claim which he asserts on the proceeds or prop-
erty seized and sold under the order or judgment of the 
court. The object of the intervention of Hoa was to obtain 
payment, out of the proceeds of the sale, of the amount due 
him of the purchase-money of the mortgaged premises. To 
the petition, Patterson, in the first instance, filed an answer, 
stating that, at the sale, he bought the property for the sum 
of $26,200; that out of this sum he undertook, according 
to law and the proclamation of the marshal, to pay whatever 
sum might be due to Hoa, alleged to be a creditor of McGee, 
with a mortgage and a vendor’s privilege on the plantation
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superior to his own; but that the amount was uncertain and 
was not stated by the marshal, and did not appear by the 
register’s certificate read by him at the sale. The answer 
then proceeds to detail certain transactions which he insisted 
resulted in a novation of the debt of McGee to Hoa, and to 
a forfeiture of Hoa’s right, by virtue of his mortgage and 
privilege, to prior payment out of the proceeds of the sale.

No point was made in this court upon the sufficiency of the 
new matter thus set up, and no further reference to it need 
be made. Subsequently, and on the day set for the trial of 
the intervention, Patterson filed a peremptory exception to 
the demand contained in the petition, to the effect that the 
mortgage and priority of privilege of Hoa had been pre-
scribed, and that his privilege had been lost by reason of 
the non-reinscription of the mortgage to him within the 
delay provided by law.

On the trial the peremptory exception was overruled, and 
the intervention and third opposition were sustained, and 
judgment was given for the representatives of Hoa (he hav-
ing died during the pending proceedings) for $25,000 and 
interest, “ with preference and privilege in the proceeds of 
the plantation sold” superior to that of all persons, and par-
ticularly to that of Patterson, the plaintiff. A second trial 
granted by the court resulted in a similar judgment.

The 3333d section of the Civil Code of Louisiana, pub-
lished by authority of the legislature of the State, in English 
and French, and in parallel columns, is as follows:

IN ENGLISH.

The registry preserves the eviden-
ces of mortgages and privileges dur-
ing ten years, reckoning from the day 
of their date; their effect ceases even 
against the contracting parties if the 
inscriptions have not been renewed 
before the expiration of this time in 
the manner in which they were first 
made.

IN FRENCH.

Les inscriptions conservent l’hy-
pothèque et le privilège pendant dix 
années à compter du jour de leur 
date ; leur efiet cesse même contre les 
parties contractantes, si ces inscrip-
tions n’ont été renouvelées avant l’ex-
piration de ce delai de la même ma-
nière qu’elles ont été prises.

Mr. T. Durant, for the appellant:
Under the laws of most of the United States, a mortgage
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is perfectly good, as between the parties to it, whether it be 
recorded or not. Those States brought this principle of 
their jurisprudence from the country of their origin, England, 
in which country registries were not obligatory, nor ever 
made, except in special places. And while most of the States 
of our Union require registries, it is‘only in order that the 
rights of subsequent incumbrancers or purchasers bond fide, 
and without notice of the prior privilege, may not be cut out 
by secret liens. As between the parties, the mortgage, though 
never recorded, but on the contrary kept secret, remains as 
in the land from which their people came and derive the 
body of their laws; that is to say, it remains valid.

But in Louisiana, the whole system of law springs from a 
source quite different from that whence most of the States 
derive theirs. The genius of the system is different, as differ-
ent as are France and England, as the French codes and the 
common law. Great errors are made in the discussion of a 
question like this, by arguing from one system to the other. 
Yet independently of the preconceived ideas natural to law-
yers or judges bred wholly in the system of the Northern 
and Western States, and necessarily ignorant of the French 
system, there is ho reason why it may not be enacted that a 
mortgage not registered every ten years shall not bind prop-
erty against any one, as why it may not be enacted that un-
less so registeredit shall not bind the property as against sub-
sequent creditors or purchasers. Creditors and purchasers 
can examine registries after ten years have expired as well 
as before, and, in most of our States, do.

Now the enactment of the code, if we take the English 
side of it, settles this dispute at once. And it does but lead 
us to the same conclusion as does our argument, d priori. 
Why shall we not take that English side? The State of 
Louisiana, from which the French language has been de-
parting ever since our purchase of it, and is now departing 
more and more, acknowledges, in the interpretation of its 
code, the supremacy of the language in which the Constitu-
tion of our country is indited and proclaimed; the English 
alone.
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But if we take the French side of the column, what then ? 
The question even then is, at most, but doubtful. The ex-
pression “leur effet” may refer to the two singulars, “1’h.ypo- 
thbque” and “le priviUge,” it being a rule as old as gram-
mar itself, that two singulars allow and sometimes require a 
plural verb or adjective. This is just what the English side 
declares is the true syntax. The English side—the authori-
tative side—is plain. The French side is capable of two 
meanings, one of them being that which is undeniably the 
meaning of the English side.

The recital in Patterson’s deed is unimportant. Pur-
chasers of property sold under ji. fa. in Louisiana, are re-
quired indeed to take it subject to real mortgages if they be 
recorded. But if upon investigation it is found that no real 
mortgages exist, the purchaser is not bound to take it sub-
ject to mortgages that, by the sheriff’s blunder, are only 
imagined. Nor is there injustice in this. The amount of 
the non-existent mortgage retained is not necessarily so much 
gained by the purchaser if he does not pay the amount to 
the imaginary mortgage. For if the mortgage erroneously 
assumed to be a binding one, prove not to be so, then the 
purchaser owes the amount to the judgment debtor and must 
pay him.*

Mr. Ecarts, contra, having observed that the French side 
of the code, literally translated, reads thus:

a The inscriptions preserve the mortgage and the privilege during 
ten years, reckoning from the day of their date; their effect 
ceases, even against the contracting parties, if the inscriptions 
have not been renewed before the expiration of this time, in the 
manner in which they were first made”—

went into a critical examination of the whole system of in-
scriptions of privileges and mortgages, and their extinction 
by prescription, as regulated by the Louisiana code, arguing 
that, upon a right view of them, it "was manifest that those 
same general principles, so familiar to us in their applica-

* Pickersgill v. Brown,,7 Louisiana Annual, 305.
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tion to the recording acts of the other States and England, 
equally obtained in the law of Louisiana.

That inscription was of no application, in respect of the 
efficiency of the instruments between the parties to the con-
tracts or their privies, in law or fact, or those brought by 
their own contract, into knowledge, or obligation of knowl-
edge, of the privilege or mortgage in question.

That in those relations, it added nothing to the force or 
durability of the contract, and that its omission neither en-
ervated nor curtailed the contract itself.

That it was solely to affect “ third parties” within the defi-
nition of the code, with knowledge of what was lawfully 
inscribed, by giving them the opportunity of knowledge by 
inspection, and visiting the neglect of inspection upon them, 
and not upon the party who had made the required inscrip-
tion.

That réinscription, or its omission, was of no more con-
sequence between parties and privies to these contracts, in 
regard to the efficacy of the contracts, than original inscription; 
the whole measure of its application being to “ third parties,” 
within the definition of the code, and only in limitation of 
the period of time for which they were affected by the op-
portunity of inspection, and the consequences of its neglect.*

That Patterson was, by the force of his own contracts with 
Hoa’s vendee, held to the knowledge and the maintenance 
of Hoa’s vendor’s privilege, and to knowledge of and sub-
mission to his mortgage.

That, as mortgagee, he took, in terms and in equity, a 
security only on what estate his mortgagor had, and, on the 
face of the mortgage to him, had limited her estate to, to 
wit : the estate over and above the vendor’s privilege for the 
unpaid purchase-money.

That, as purchaser, at the marshal’s sale, he was affected as 
a bidder by the announcement of this vendor’s privilege and 
mortgage ; obtained his deed from the marshal only upon 
assenting to assume the satisfaction of the debt to the vendor

* Shepherd v. Orleans Cotton Press, 2 Louisiana Annual, 113.
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remaining unpaid; and assumed, in the deed, the payment 
of the amount so due to Hoa.

That the whole defence was rested, not upon any equity or 
right on his part; nor on any defect of right or equity on 
the part of the defendant in error; nor upon any policy or 
principle of the inscription law of Louisiana; but solely upon 
some literal obstruction of all this right, equity, policy, and 
principle, found, it is argued, in article 3333 of the code. 
But that, even this support failed him upon a correct inter-
pretation of the article, and the authorities founded on it.*

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

The only error alleged in the action of the Circuit Court 
lies in its ruling upon the peremptory exception. It is con-
tended here, as in that court, that the mortgage and vendor’s 
privilege of Hoa were prescribed, and that the prescription 
resulted from the failure to reinscribe the mortgage within 
ten years from the date of the first inscription.

It is supposed that support for this position is found in 
article 3333 of the Civil Code of Louisiana; and such would 
be the case if, in the construction of the article, we were 
confined to its language, as given in English, in the printed 
volume published by authority of the legislature of the State. 
It would seem from its reading, as thus given, that the omis-
sion to reinscribe a mortgage within the time designated, 
was intended to have the effect of defeating and annulling 
its operation. But, upon examining the language of the 
article as given in French, in the same volume (the English 
and French being printed in parallel columns), this construc-
tion becomes impossible. Read in the light thus afforded 
its meaning is obvious. It was intended to declare the effect 
of the inscription in preserving the evidence of mortgages

* Planters’ Bank v. Allard, 8 Martin, N. S. 136; Rachal v. Normand, 6 
Robinson, 88; Noble v. Cooper, 7 Id. 44 ; Robinett v. Compton, 2 Louisiana 
Annual, 846; Swan v. Moore, 14 Id. 833; Sanders v. Dosson, 3 Id. 587 ; 
Haines v. Verret, 11 Id. 122; Thompson v. Parrent, 12 Id. 183; Sauvinet 
v. Landreaux, 1 Id. 221.
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and privileges, and the effect of the omission to renew the 
inscription in destroying such evidence. It declares that 
the inscription preserves such evidence for ten years, and 
that its effect ceases if not renewed before the expiration of 
that period. It is the effect of the inscription when not re-
newed, which ceases, not the effect of the mortgage. The 
object of requiring réinscription is to dispense with the ne-
cessity of searching for evidence of mortgages more than ten 
years back.*

Besides, the object of all registry laws is to impart infor-
mation to parties dealing with property respecting its trans-
fers and incumbrances, and thus to protect them from prior 
secret conveyances and liens. It is to the registry, therefore, 
that purchasers, or others desirous of ascertaining the con-
dition of the property, must look, and if not otherwise in-
formed, they can rely upon the knowledge there obtained. 
But if they have notice of the existence of unregistered con-
veyances and mortgages, they cannot, in truth, complain 
that they are, in any respect, prejudiced by the want of reg-
istry. In equity, and in this country generally at law, they 
are not permitted to defeat, under such circumstances, the 
rights of prior grantees or incumbrancers, but are required 
to take the title or security in subordination to their rights. 
The general doctrine is that knowledge of an existing con-
veyance or mortgage is, in legal effect, the equivalent to no-
tice by the registry. And such is the law of Louisiana as 
expounded by the decisions of her highest court. Thus, in 
Robinett v. Compton^ that court said: “The doctrine is now 
well settled, that the actual knowledge by a purchaser of an 
existing mortgage or title is equivalent to a notice resulting 
from the registry. The formality of recording is for the 
benefit of the public, and for the purpose of giving notice 
to individuals. But if a party have knowledge of that of 
which it is the purpose of the law to notify him, by causing 
an act, instrument, or lien to be recorded, the effect is the 
same, and he is as much bound by his personal knowledge as

* Shepherd v. Orleans Cotton Press Co., 2 Louisiana Annual, 113.
f lb. 854.
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if his information was derived from an inspection of the 
record.”

The cases of Planters’ Bank of Georgia v. Allard * Bell v. 
Hawf Rachal v. Normandy and Swan v. Moore,§ are to the 
same effect.

In the case at bar, Patterson had knowledge of the mort-
gage and vendor’s privilege of Hoa. They are stated in the 
mortgage to himself, which he placed on record. If, there-
fore, the act of sale, stipulating for the special mortgage and 
acknowledging the vendor’s privilege, had not, in fact, been 
recorded, he would have been bound by his knowledge of 
their existence. He could not have urged the want of in-
scription to defeat Hoa’s priority, and, for like reasons, he 
cannot urge the want of réinscription.

Prescription of the mortgage and vendor’s privilege did 
not follow from the omission to reinscribe the act of sale. 
From its nature, prescription could not have begun to run 
until the debt secured had matured.

But there is a further answer to the objection founded on 
the want of réinscription. By the terms upon which Pat-
terson purchased the property at the marshal’s sale, and the 
stipulations contained in the marshal’s deed accepted by him 
and placed on record, he assumed to pay the amount due 
on Hoa’s mortgage. He cannot now avoid compliance with 
his contract, in this respect, on the ground that Hoa’s mort-
gage had, in fact, at the time, lost its priority by not being 
reinscribed before the expiration of ten years from its first 
inscription.||

Jud gmen t  affi rmed .

* 8 Martin New Series, 136. f lb. 243.
+ 6 Robinson, 88. g 14 Louisiana Annual, 833.
|| See Parker v. Walden, 6 Martin, N. 8., 713; and Noble v. Cooper, 7 

Robinson, 44.
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The  Carro ll .

1. Nautical rules require, that where a steamship and sailing vessel are ap-
proaching from opposite directions, or on intersecting lines, the steam-
ship, from the moment the sailing vessel is seen, shall watch with the 
highest diligence her course and movements, so as to be able to adopt 
such timely measures of precaution as will necessarily prevent the two 
boats coming in contact.

2. Porting the helm a point, when the light of a sailing vessel is first ob-
served, and then waiting until a collision is imminent, before doing 
anything further, does not satisfy the requirements of the law.

3. Fault on the part of the sailing vessel at the moment preceding collision
does not absolve a steamer which has suffered herself and a sailing ves-
sel to get in such dangerous proximity, as to cause inevitable alarm and 
confusion, and collision as a consequence. The steamer, as having com-
mitted a far greater fault in allowing such proximity to be brought 
about, is chargeable with all the damages resulting from the collision.

This  was a case of collision between the schooner Loon and 
the steamer Carroll, which occurred on the waters of Chesa-
peake Bay. The collision happened about two o’clock at 
night; the night was bright, and the weight of the testimony 
was, that each vessel was provided with the necessary look-
outs and lights. The schooner was in her proper course down 
the bay to James River, in Virginia, while the steamer was 
on her way from New York to the port of Baltimore, which 
the schooner had left the previous afternoon; and it was 
certain that the lookout of the steamer saw the schooner at 
least fifteen minutes before the accident happened. There 
was no dispute about the state of the wind nor of the re-
spective speed of the boats; and that there was fault by one 
vessel or the other, was conceded by both parties. The 
officers of the steamer charged the fault to the schooner, be-
cause at the moment before the collision she changed her 
course, while those in command of the schooner asserted 
that this change of course was taken to avoid a greater 
danger, and only made when a collision was inevitable, and 
that if the officers of the steamer had been attentive to their 
duty the misfortune could have been averted. The only 
question was, therefore, which vessel was in fault? The
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witnesses on the part of the schooner were her captain, one 
Edmonson, and two common seamen, Travis and Henry. 
The chief ones for the steamer, were Ashcom, her mate, 
and one Jordan, her lookout. The testimony of all these 
witnesses was given at length, and went chiefly to questions 
of the exact times when particular manœuvres were ordered 
or resorted to, and of the distances of the respective vessels 
at those times. Going thus to questions of fact merely, no 
sufficient advantage would be gained by setting it out; more 
particularly since the important parts of it on both sides are 
so largely recapitulated in the opinion of the court, as to 
make sufficiently intelligible the principles of law meant to 
be established by the judgment.

The evidence in the case was limited in extent, and not as 
contradictory as the evidence generally is where vessels col-
lide. As usual, the effort of each boat was to relieve itself, 
and cast the blame on the other; but there was no good reason 
to think that any witness had intentionally sworn falsely.

The court below decided in favor of the schooner, and the 
owners of the steamer appealed.

The case was ably argued in this court, on the evidence 
and law, by Mr. J. H. Latrobe, for the appellant, and by 
Messrs. Schley and Waters, contra

Mr. Justice DAVIS delivered the opinion of the court.
The only difficulty in cases of the kind brought by this 

appeal before the court, arises out of the almost necessarily 
conflicting character of the evidence; but if the court is 
able to reconcile it, or if this cannot be done, can see, not-
withstanding this conflict, how the matter really occurred, 
then a conclusion is easily reached; for the rules of naviga-
tion which are applicable, have not only been settled by 
repeated adjudication, but are now embodied in the statute 
law of the United States.*

If the two vessels in this case were approaching each 
other in opposite directions, so as to involve risk of collision,

* 13 Stat, at Large, 60-61.
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the duty of each was plainly marked out by law. The 
steamer was required ti> keep out of the way, slack her speed, 
or, if necessary, stop and reverse, while the schooner was 
required to maintain her course, and was not justified in 
changing it, unless obliged to do so to avoid a danger that 
immediately threatened her. As the steamer did not keep 
out of the way, and as the collision did occur, the steamer is 
primd, facie liable, and can only relieve herself by showing 
that the accident was inevitable, or was caused by the culpa-
ble negligence of the schooner.

It is manifest from those facts which are not disputed that, 
with proper precautions, these vessels should not have col-
lided, and that there was blame somewhere.

Edmonson, captain of the schooner, says, that when op-
posite “ Point-no-Point ” he saw the steamer cvming up the 
bay, about a quarter of a mile distant. The schooner was 
steering south by east, her proper course, and the steamer’s 
bearing from the schooner was about a point westward from 
the schooner’s course. The schooner held her course until 
about the time of the collision, when, as it seemed inevitable, 
directions were given to starboard the helm in order to ease 
the blow; in consequence of w’hich change, the blow of the 
steamer was received forward of the fore-rigging instead of 
in the middle of the vessel, which would have been the case 
if the schooner had continued on her course.

Travis and Henry, seamen on board the schooner, cor-
roborate this testimony.

It is true they manifestly err when speaking of time and 
distance, but they were inexperienced seamen, and not very 
intelligent men, and there is no good reason for discrediting 
their testimony, which, in other respects, is reliable, because 
they do not testify with accuracy about distance on the 
water, and err in computations of time. It may well be 
doubted, whether Edmonson was not mistaken in the dis-
tance he said he was from the steamer when he first saw her; 
but in view of the testimony furnished from the steamer, the 
point is not material.

Ashcom, the mate of the steamer, in command at the
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time, and Jordan, the lookout, are the only witnesses on the 
part of the steamer who testify as to the state of the case 
prior to the collision, and they do not agree in their account 
of the transaction. Ashcom says, as soon as he made the 
schponer’e light to be a port light, he gave the order to port 
the wheel, and it was done; while Jordan says he saw the 
schooner about fifteen minutes before the steamer struck 
her, and reported the fact to the mate, and that the course 
of the steamer was not changed until four or five minutes 
before the collision. At the speed the vessels were then 
running they could not have been more than a mile apart, 
and Ashcom admits, when he first saw the schooner, she was 
four or five miles off.

It is highly probable that Jordan is right as to the point 
of time when the change was made, but be this as it may, 
the steamer cannot escape condemnation, unless she is able 
to show that there was no risk of. collision, or that she 
adopted suitable measures to avoid it, and that the disaster 
was the result of misconduct on the part of the schooner. 
The fact that the vessels did collide, explodes the theorvthat 
there wras no risk of collision, and besides, w-hydid the mate 
port his helm if in his judgment there was no risk of it? He 
says this was done as soon as he saw the schooner. If so, 
he believed at the time the relations of the vessels to each 
other were such that they might collide, and the possibility 
of it is all that is required to charge the steamer, unless she 
can establish that she was without fault. There is no evi-
dence to show that the schooner changed her course until 
the peril was imminent, but the natural inquiry arises, which 
boat was blamable for producing this peril ? The schooner 
was not, because she was obliged to keep her course. She 
could not choose, because the law had chosen for her. It is 
otherwise with the steamer. She could go to the right or 
left, and change as often as there was, in the apprehension 
of her officers, a necessity for change.

The steamer is, therefore, to blame for suffering this peril 
to occur; for if it be conceded that the schooner was wrong 
in starboarding her helm, this cannot affect her right to

VOL. VIII. 20
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recover, as she was in other respects without fault, because 
the steamer, having the right of way, put her in this pre-
dicament, and must answer for the consequences.*

It is obvious that the officers of the Carroll were either 
unaware of the nature and extent of the nautical rules which 
govern vessels approaching each other in opposite directions, 
or were unmindful of them. These rules were established 
in the interest of commerce—for the protection of life and 
property, and must be observed. They require, where a 
steamship and sailing vessel are approaching from opposite 
directions, or on intersecting lines, that the steamship, from 
the moment the sailing vessel is seen, shall watch with the 
highest diligence her course and movements, so as to be able 
to adopt such timely measures of precaution as will neces-
sarily prevent the two boats coming in contact. This the 
Carroll, on this occasion, failed to do. Porting the helm a 
point, when the light of the schooner was first observed, and 
then waiting until the collision was imminent before doing 
anything further, does not satisfy the requirements of the 
law. The safeguards against danger, in order to be effectual, 
must be seasonably employed, and in this case they were not 
used until the danger was threatening. If there was fault 
on the part of the schooner, the steamer committed a far 
greater fault in suffering the vessels to get in such dangerous 
proximity at the moment preceding the collision, and as she 
has furnished no excuse for this misconduct, is chargeable 
with all the damages resulting from this collision.

♦ Decree  affi rmed , with  in tere st .

MILLER, J., having been absent on the argument, took 
no part in the judgment.

New York and Liverpool U. S. M. S. Co. v. Rumball, 21 Howard, 383.
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The  Lucy .

1. An appeal which had been allowed from a District Court having Circuit
Court powers dismissed; it having been allowed just after an act had 
passed, which created a Circuit Court for the same district, and which 
repealed so much of any act as gave to the District Court Circuit Court 
powers.

2. Appellate jurisdiction in the Federal courts depends on the Constitution
and the acts of Congress. When these do not confer it, courts of the 
U nited States cannot exercise it by virtue of agreements of counsel or 
otherwise.

3. The fact that no transcript of the record was filed at the next term to that
when a decree appealed from was made is, in general, fatal to the 
appeal.

Mot io n  to dismiss an appeal from the District Court for 
the Southern District of Florida, condemning the schooner 
Lucy, the case being this:

An act of Congress of 1803*  prescribes the circumstances 
under which appeals are allowed from the District to the 
Circuit Courts, and from these last to this court. This act 
being in force and governing the appeals mentioned, an act 
of February, 1847,f established the District Court for the 
Southern District of Florida, with the jurisdiction and powers 
of a District and Circuit Court of the United States; and 
appeals were allowed from its decrees in the same manner, 
and under the same regulations as appeals from a Circuit 
Court.

On the 15th of July, 1862,J Congress passed an act estab-
lishing a Circuit Court for a circuit which included the 
Southern District of Florida, and repealing the former act 
conferring upon the District Court Circuit Court jurisdiction.

In this state of the law, on the 4th of August, 1862, that 
is to say, nineteen days after this last statute w’as enacted, 
the District Court passed a decree condemning the schooner 
Lucy, and on the 15th, allowed an appeal to this court.

The record was, in the October following, filed in the

* 2 Stat, at Large, 244. f 9 Id. 131. $ 12 Id. 576.
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Circuit Court for the district “ by reason of the act of Con-
gress, approved July 15th, 1862, establishing a Circuit Court 
in said district.”

Afterward, to wit, May 1st, 1867, the cause was transferred 
to the Supreme Court of the United States by consent of all 
parties in interest, and the case so came up here from the 
Circuit Court. The record was filed December 24th, 1867.

The Attorney-General and Mr. Ashton, special counsel of the 
United States, citing The Alicia,*  argued in support of the 
motion to dismiss:

1. That the appeal allowed in August must have been so 
granted in ignorance that the act establishing a District 
Court with Circuit Court powers had been repealed in July; 
that the transfer into the Circuit Court in the absence of 
statutory authority, and the transfer by consent to this court 
was a nullity.f

2. That independently of this, the cause must be dismissed 
because the record was not filed before the end of the term 
succeeding the allowance of the appeal, nor before the end 
of the term succeeding the passage of the act of June 30th, 
18644

Mr. Durant, contra, distinguishing the case from The Alicia, 
contended, that the act of filing the transcript of the record 
in the Circuit Court of Florida was a mere error of the clerk, 
which could prejudice no one, and gave that court no juris-
diction ; that the agreement between the parties, that the 
appeal taken and allowed in this case be taken to the Su-
preme Court of the United States, operated as a waiver of 
the irregularity existing, in the fact that the appeal had not 
been filed in the Supreme Court of the United States during 
the December Term, 1862, and as a consent that it should 
be filed at the next term after the agreement, which was 
done; that an irregularity in the return of a writ of error 
or appeal might be cured by consent, whether implied from

* 7 Wallace, 571.
f Washington County v. Durant, 7 Wallace, 694.
J Edmonson v. Bloomshire, 7 Wallace, 306.
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appearance or otherwise shown,*  and that good faith required 
that the agreement made by the United States below should 
be kept here, since no law forbade its observance in the 
present instance.

The CHIEF JUSTICE delivered the opinion of the court.
At the time when the District Court for the Southern Dis-

trict of Florida was established, the act of 1803f governed 
appeals from the District to the Circuit Courts, and from the 
Circuit Courts to this court. No appeal in admiralty could be 
taken directly from the District Court to this court, except 
when, as in the case of the Southern District of Florida, the 
District Court exercised the jurisdiction of the Circuit Court 
as well as that of the District Court.

If this state of the law had undergone no change at the 
date of the decree of condemnation in this case, the allow-
ance of an appeal to this court would have been quite regular.

But the effect of the act of July, 1862,J was to vest in the 
Circuit Court for that circuit the whole appellate jurisdiction 
exercised by other Circuit Courts in respect to decrees in 
admiralty. It left the original jurisdiction in admiralty of 
the District Court, untouched.

It was in virtue of this original jurisdiction that the Dis-
trict Court had cognizance of the case of the Lucy. The 
appellate jurisdiction of the case was vested by the act in the 
Circuit Court.

It follows that, when the decree was pronounced in August, 
no appeal could be taken to this court, but only to the Cir-
cuit Court, and that the allowance of an appeal to this court 
was a nullity.

This objection to the jurisdiction is decisive; but, if it were 
otherwise, the fact that no transcript of the record was filed 
at the next term, would be fatal to the appeal.§

No consent of counsel can give jurisdiction. Appellate

* Wood v. Lide, 4 Cranch, 180.
f 2 Stat, at Large, 244. J 12 Id. 576.
$ Castro v. United States, 3 Wallace, 47; Insurance Company v. Morde- 

cai, 21 Howard, 195.
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jurisdiction depends on the Constitution and the acts of Con-
gress. When these do not confer it, courts of the United 
States cannot exercise it.

We cannot take cognizance of a case not brought before 
us in conformity with the law.

The case at bar, therefore, must be dis mis sed .

Mand elb aum  v. The  Peop le .

It is error, entitling the aggrieved party to a reversal, for a court, on motion 
of a plaintiff, to strike out of an answer that which constitutes a good 
defence, and on which the defendant may chiefly rely.

Error  to the Supreme Court of the Territory of Nevada.
The suit was brought by the Territory against Mandel-

baum and Klauber, in a District Court, to recover from them 
the amount of certain taxe^, which the county assessor had 
assessed upon property alleged to be theirs, to wit: upon 
goods in a store in Carson City, of the assessed value of 
$70,000; upon twenty tons of hay, at $800; upon goods in 
store at Kinkead & Harrington’s, at $6500; upon timber for 
a barn, at $600; and’ upon one hundred tons of hay in Mr. 
Ormsby’s storehouse, at $4000, the property of the defend-
ants—the whole amounting to $81,900. The different kinds 
of tax, and the amount of the assessment were specified.

In an amended complaint, it was declared that the tax was 
assessed between the first Monday of August, 1862, and the 
last Saturday in October of the same year; that the property 
had not been assessed in the regular list of assessments; and 
that it was entered in the tax list of the county under the 
head of subsequent assessments.

The answer of the defendants set forth, that the property 
described in the complaint was fraudulently and wrongfully 
assessed, and was not subject to taxation for the year 1862, 
because, as they say, the hay so described was a part of a 
growing crop for the year, produced from their ranche in
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Douglas County; and was not cut or removed from this 
county until after the first Monday in August of that year; 
and long after they had been duly assessed for all their tax-
able property in this county, including said ranche, which 
was taxed at a valuation of between nine and ten thousand 
dollars, and taxes upon which had been fully paid.

The answer further set forth, that of the said extra amount 
of goods, some seven or eight thousand dollars in value con-
stituted their stock of goods at Genoa, in Douglas County, 
and was included in the assessment and payment of taxes in 
that county, and had been brought and added to their stock 
in their store in Ormsby County; that the remainder of said 
extra amount of goods mentioned in the complaint was not 
the property of the defendants, nor was the same within the 
county of Ormsby until long after they were assessed and 
taxed, and the taxes paid, in said county; that said extra 
goods were purchased from the proceeds of their business 
houses in the counties of Ormsby and Douglas, the sale of 
their goods and other property, and proceeds of their busi-
ness generally; all of which had been assessed in said coun-
ties, and the taxes paid for the year 1862, long before the 
making of the pretended assessment in the complaint; that 
the timbers and lumber for a barn were not the property of 
the defendants, until after the assessment and taxes paid for 
the year 1862; and were obtained in the course of their busi-
ness after this assessment.

This answer was verified under oath.
The next step in the cause, as appeared from the record, 

was that, on the motion of the plaintiff, the court struck out 
so much of the answer as had no relation to the payment of 
the taxes on the seven or eight thousand dollars of property 
described in the complaint, and which was alleged in the 
answer to have been taxed in Douglas County. This, in 
effect, struck out the defence set up to all the property as-
sessed and taxed as charged in the complaint, except the item 
above specified. The issue left was then tried by the court, 
which held that the defendants had proved payment of a tax 
on $5800 worth of property; and gave judgment in favor of



312 Man de lba um  v . The  Peo ple . [Sup. Ct.

Argument for the plaintiff in error.

the tax to the amount of $1522 and costs of suit. To all 
which the defendant’s counsel excepted.

The court found the following facts: “That the allegations 
in the complaint are true; also, that as to the property as-
sessed, as set forth in the complaint, the defendants were 
assessed in Douglass County for the sum of $5800 on property 
in the year 1862, and paid taxes on the same, for which they 
are entitled to a credit.”

The case was then carried to the Supreme Court of the 
Territory, where the judgment was affirmed.

By the statutes of the Territory of 29th November, 1861, 
the regular or annual assessment of taxes is made between 
the first Monday of March and the first Monday of August 
in each year; and the tax list is to be completed on or before 
the last-named day. Then the assessor annexes his warrant 
to it, and delivers the same with a map of the tax to the 
clerk of the board of commissioners.

It is also provided in the same act that the assessor, at any 
time subsequent to the first Monday of August and prior to 
the last Saturday in October, may assess any property which 
shall not be on the regular list; and he shall enter such 
assessment in a separate portion of the tax list, under the 
head of “ subsequent assessments.”

Messrs. W. S. Cox and N. Wilson, for the plaintiff in error:
The striking out of the principal part of defendant’s 

answer was erroneous.
1. Because the proceeding was ex parte, without notice to 

the other side, and unwarranted by any principle of law.
2. And principally because the answer set forth a valid 

defence. The act of 1861 authorizes the assessor, after the 
first Monday of August, to assess property which shall not 
be on the regular list. This refers to property in existence 
and taxable, but omitted from the regular list from accident 
or other similar cause. It does not apply to property newly 
acquired, and newly brought into the county after the regu-
lar assessment has been made. Still less does it apply to 
property which is the product or proceeds of that already
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assessed and taxed; otherwise parties would be subject to 
double tax. Yet the answer in the case averred as to the 
property charged, that it was all the yield, product, or pro-
ceeds of property and business heretofore regularly assessed 
and paid for, and was also acquired, made, manufactured, or 
realized after the regular legal assessment of all the defend-
ant’s property was made, and the taxes paid on it. The act 
of striking out the answer was equivalent to a judgment on 
demurrer to the answer in favor of the plaintiffs, and was 
erroneous, if the defence was valid.

Ab opposing counsel.

Mr. Justice NELSON delivered the opinion of the court.
It will be seen by reference to the statutes of the Territory 

of the 29th November, 1861, that the assessor is only au-
thorized to make subsequent assessments upon the prop-
erty of a citizen or inhabitant, which was subject to taxa-
tion at a regular or annual assessment, and had escaped the 
tax from mistake, or otherwise, and which is a very common 
provision in every system of taxation. And, if this was the 
question presented to the court below, upon the pleadings or 
proofs, there could be no doubt as to the correctness of the 
decision. But the question presented by the answer was 
not one of this description, but of double taxation; for, if 
the facts were true as set forth, the property had been taxed 
either at the regular assessment, or had been purchased or 
procured by the defendants after this assessment; and, 
therefore, not the subject of a subsequent tax within the 
meaning of the statute. On this ground the answer presented 
a perfect defence to the action.

The court below, however, on motion of the plaintiff, 
struck out this defence as to all the property except one item 
of seven or eight thousand dollars in value, which stood in 
the answer in the same category with all the rest of the 
property. This singular mode of meeting a legal defence 
set up in the pleadings has not been explained by any coun-
sel representing the plaintiff; and in the absence of such ex-
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planation, we can only apply to it the usual and customary 
principles governing pleadings in like cases, and hold that it 
was an error which entitled the party aggrieved to a reversal 
of the judgment.

If any authority was needed for so obvious a proposition, 
we refer to the case of Hozey v. Buchanan.*

The court there say that it would be as novel as it would 
seem to be unjust to strike out of the answer, on motion of 
the plaintiff, that which constitutes a good defence, and on 
which the defendant may chiefly rely.

Jud gm ent  reve rse d  and  remit ted  to  co ur t  bel ow .

Gibso n  v . Cho ut ea u .

1. It is necessary to the jurisdiction of this court, under the 25th section of the
Judiciary Act, that the record show, either by express words or necessary 
legal intendment, that one of the questions mentioned in that act was 
before the State court, and was decided by it.

2. Neither the argument of counsel nor the opinion of the court below can
be looked to for this purpose.

3. Where there are other questions in the record, on which the judgment of
the State court might have rested, independently of the Federal ques-
tion, this court cannot reverse the judgment.

On  motion to dismiss a writ of error to the Supreme Court 
of Missouri. The case purported to be brought here, under 
the 25th section of the Judiciary Act, which gives this court 
jurisdiction to review judgments in the highest court of a 
State, where there has been drawn in question the validity 
of an authority exercised under the United States, and the 
decree is against such validity, or where there is drawn in 
question the construction of any statute of, or commission 
exercised under the United States, and the decree is against 
the title, right, or privilege, or exemption specially set up;

* 16 Peters, 215.
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or , where there is drawn in question the validity of a statute 
of, or an authority exercised under any State on the ground 
of their being repugnant to the laws of the United States, 
and the decision is in favor of such their validity.

The record showed that the plaintiff below, who was also 
plaintiff here, filed his petition in the Land Court of St. Louis, 
to recover of the defendants a tract of sixty-four acres of 
land. The petitions stated that Mrs. Mary McRee was, prior 
to August 20th, 1862, invested with the title by the United. 
States, and that on the day mentioned, she conveyed the same 
to him.

The defendant’s answer denied the plaintiff’s right to the 
possession, denied that he had the title, denied Mrs. McRee’s 
title, set up the statute of limitations, and alleged, that the 
title acquired by the plaintiff was so acquired as agent of the 
defendants, and in fraud of their rights. To this, the plain-
tiff filed two or three replications, going into a minute his-
tory of the transaction in which the fraud was supposed to 
have originated, and denying it wholly.

On these pleadings, the case was tried by the court without 
a jury> an(i the issue was found for plaintiff, his damages 
assessed at six hundred dollars, and judgment rendered for 
that sum, and for the possession of the land. A bill of ex-
ceptions, which, in the record, made eighty printed pages, 
was signed, filled with surveys, deeds, decrees, and testimony 
of witnesses, some of which was evidently directed to the 
questions of fraud made in the pleadings. It also contained 
some ten or twelve prayers for instructions by the plaintiff, 
which were refused by the court, as rulings of law, which 
relate to the validity of plaintiff’s title; also, an instruction 
given by the court to the effect, that the patent of the United 
States to Mrs. McBee invested her with the title which her 
deed transferred to the plaintiff, and that the patent having 
issued within the ten years next preceding the commencement 
of the suit, the statute of limitations could not be relied on 
as a bar.

On this record, the case was carried to the Supreme Court 
of the State, where it was “ affirmed in all things ” on De-
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cember 3d, 1866. Three days after this, a motion for re-
hearing was filed. This was, in fact, an argument of counsel. 
It cited decisions and urged reasons to show, that the statute 
should be regarded as a bar; decisions and reasons which it 
alleged that the court had not sufficiently weighed. The 
motion for rehearing was granted on the 10th day of the same 
month, and tile judgment of affirmance set aside, and the 
cause ordered to be docketed for a rehearing. This rehear-
ing was had in March, 1867, and in April, the following 
judgment was entered:

“ Now, again come the parties aforesaid, by their respective 
attorneys, and the court being now sufficiently advised of and 
concerning the premises, doth consider and adjudge that the 
judgment rendered herein by the said St. Louis Land Court be 
reversed, annulled, and for naught held and esteemed ; that the 
respondent take nothing by his suit in this behalf, but that the 
appellants go thereof without day, and recover of the said re-
spondents their costs and charges herein expended, and have 
execution therefor. Opinion filed.”

It is proper to state that, by the code of practice in the 
State courts of Missouri, an equitable defence may be set up 
in a common law action, there being no separate chancery 
jurisdiction in those courts.

The matter which, on this case, the plaintiff1 conceived to 
have been decided against him in the Supreme Court of Mis-
souri, and which, as he assumed, gave this court jurisdiction, 
was, that the statute of limitations of Missouri ran against the 
title of the plaintiff, while the same was in the United States, 
and before it had been transferred by the patent of 1862 to 
Mrs. McRee. And the question which was before this court, 
on review for its consideration, was, whether it appeared 
from this record, either by express words or by necessary 
legal intendment, that the court did decide that proposition. 
If it did, then this court had jurisdiction under the already 
quoted 25th section of the Judiciary Act.

Messrs. McPherson and Gribson,for the plaintiff in error, con-
tended that it did, sufficiently and to a reasonable intent, so
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appear; a matter made even more plain, as they argued, by 
reference to the opinion of the court and by the motion for 
rehearing.

Messrs. Glover and Hill, contra.

Mr. Justice MILLER delivered the opinion of the court.
The record presented to the Supreme Court questions the 

validity of Mrs. McRee’s title, the transfer of her title to 
plaintiff", the trust asserted by which plaintiff’s title enured 
to the benefit of defendants, and the statute of limitations. 
On all these the court below must have found for plaintiff, 
for such a finding was essential to his recovery. The first 
judgment of the Supreme Court affirming the judgment of 
the Land Court must also have found all these issues for the 
plaintiff.

We are asked now to hold that the second judgment of 
the Supreme Court, which reversed that of the Land Court, 
was founded on the question of limitation. If we look to 
the language used in the judgment of the court in setting 
aside its judgment of affirmance and granting a rehearing, 
or in the final judgment of reversal, we can see nothing to 
justify that inference.

This court has decided, in the case of Rector v. Ashley*  
following Williams v. Norris,that the opinion of the court 
cannot be resorted to for the purpose of showing that a ques-
tion of Federal cognizance was decided by the State court. 
In the present case it is said that the application for a re-
hearing was based exclusively on the question of the statute 
of limitation. That which is here called a motion for a re-
hearing is merely an argument of counsel setting forth nu-
merous decisions of the courts, and many reasons of counsel 
why the statute should be held to be a bar; and it insists that 
this question had not received sufficient attention at the 
hands of the court. It is not easy to see how this argument 
can be regarded as a part of the record of the case. It can

* 6 Wallace, 142. f 12 Wheaton, 117.
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have no better claim to be so regarded than the opinion of 
the court, which accompanies the record.

If, however, it could be treated as part of the record, it 
afibrds no conclusive evidence that the rehearing was granted 
on that ground.

But if we could infer that the rehearing was granted be-
cause the court was of opinion that it had not well considered 
that question, it is to be remembered that the reargument 
took place four months afterwards, that there is nothing to 
show what might then have been presented by counsel on 
either side, or what might have been considered by the 
court, for the case was fully opened, by setting aside the 
former judgment, to every consideration which could right-
fully influence the decision. It is hardly a reasonable infer-
ence, under these circumstances, that the court did decide 
the case on the question of the statute of limitation, and cer-
tainly it does not appear that the case was necessarily decided 
on that question, or that the proposition was essential to the 
judgment.

It is our opinion, therefore, that under the repeated de-
cisions of this court, this record presents no case of which 
we have jurisdiction. The writ of error is therefore

Dism iss ed .

Qla rk  v. Heyb urn .

1. A decree of strict foreclosure, which does not find the amount due, which
allows no time for the payment of the debt and the redemption of the 
estate, and which is final and conclusive in the first instance, cannot, in 
the absence of some special law authorizing it, be sustained.

2. No such special law exists in Kansas.
3. Where, after a mortgage of it, real property has been conveyed in trust

for the benefit of children, both those in being, and those to be born; 
all children in esse at the time of filing the bill of foreclosure, should 
be made parties. Otherwise, the decree of foreclosure does not take 
away their right to redeem. A decree in such a case against the trustee 
alone, does not bind the cestui que trusts.

Appe al  from a decree of the Circuit Court for the District 
of Kansas, in a ease in which one Heyburn had filed an
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amended bill in equity against Jeremiah Clark, and Florinda 
his wife, and also against one Few, to foreclose a mortgage 
given by Clark and wife to him, Reyburn, on certain land 
then owned by them, and afterwards conveyed by them to 
the said Few, in trust for Mrs. Clark, during her life, and 
for the children of herself and of her then husband after 
her death.

Messrs. Clough and Wheat, for the appellants, submitted an 
elaborate brief of Mr. L. B. Wheat, urging with several others, 
the objections taken by the court to the decree. Mr. Black, 
contra; a brief of Mr. JE. Stillings being filed on the same side.

Mr. Justice SWAYNE stated the case, and delivered the 
opinion of the court.

This is an appeal in equity. Reyburn is the complainant. 
Florinda Clark and Few only were made defendants by the 
original bill. She answered. Few filed a plea and demur-
red. On the 5th of May, 1862, leave was given to the com-
plainant to amend his bill, and leave was given to Mrs. Clark 
to withdraw her answer. It had been filed as her answer in 
a former case, and was refiled in this case. The court 
ordered it to be restored to the files from which it had been 
taken. The complainant thereupon filed an amended bill 
whereby Jeremiah Clark was brought into the case as a 
defendant.

The amended bill states the following case:
That on the 30th of April, 1859, Jeremiah Clark executed 

to the complainant his promissory note for $5250, payable 
twelve months from date, with interest after maturity at the 
rate of twenty-five per cent, per annum. On the same day, 
Clark and wife executed to the complainant a mortgage upon 
the real estate therein described, conditioned to secure the 
payment of the note. The mortgage was acknowledged by 
the grantors, and duly recorded. Clark failed to pay the 
note at maturity. The complainant, on the 5th of October, 
1861, filed his bill of foreclosure against the same parties who
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are defendants in this suit. Before the hearing, the bill was 
dismissed as to Mrs. Clark and Few. It was adjudged and 
decreed that there was due from Jeremiah Clark $8565.77; 
that he should be forever barred and foreclosed of any in-
terest in the mortgaged premises, and that they should be 
sold by the marshal, and the proceeds applied to the payment 
of the amount found due. On the 27th of December, 1861, 
the marshal sold the premises to the complainant for $7000, 
and on the 23d of that month executed to him a deed for 
the property. That there was still due to the complainant 
upon the decree the sum of $J884.25, for the payment of 
which, the interest of Florinda Clark in the mortgaged 
premises is chargeable. That the defendant, Few, under a 
deed from Clark and wife to him in trust, claims to have the 
interest of a trustee in the property, which interest accrued 
subsequently to that of the complainant, and is inferior and 
subject to his mortgage. The prayer of the bill is for a 
decree of foreclosure as to the interest of Florinda Clark and 
Few in the mortgaged premises, and for general relief.

Few filed an answer which sets forth, that about the 12th 
of January, 1860, Clark and wife executed to him, in trust, 
a deed for the same premises described in the mortgage; 
that the persons for whose benefit the deed was made were 
Florinda Clark, the wife of Jeremiah Clark, and their chil-
dren, then born or thereafter to be born, and the lawful 
heirs of such children, with certain limitations as to the 
further disposition of the property as set forth in the deed, 
a copy of which it is stated is annexed to the answer of Mrs. 
Clark to the amended bill in this case. As to all the other 
matters set forth in the bill, he avers that he has no knowl-
edge, and he disclaims all interest in the matter in contro. 
versy, except as such trustee. He prays that the .court will 
adjudge fairly between the parties in interest, and that he 
may be dismissed with costs.

Clark and wife failed to answer. The trust deed referred 
to in the answer of Few, as made a part of. the answer of 
Mrs. Clark, is not in the record. No replication was filed 
by the complainant, and no testimony was taken upon either
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side. The bill was taken pro confesso as to Clark and wife, 
and the case stood upon the bill and answer as to Few.

The court decreed that all the defendants should be for-
ever barred and foreclosed of their right of redemption in 
the mortgaged premises. The decree does not find either 
the fact or the amount of the alleged indebtedness. It is 
silent upon the subject. The record shows no proceeding 
in relation to it. No time was given either to Mrs. Clark or 
her trustee within which to pay and redeem. The fore-
closure was unconditional, and was made absolute at once. 
The appeal is prosecuted to reverse the decree.

In our view of the case it will be sufficient to consider one 
of the numerous objections insisted upon by the counsel for 
the appellants.

The sale and conveyance by the marshal transferred the 
entire interest of Jeremiah Clark in the mortgaged premises 
to Reyburn, but it did not in any wise affect the equity of 
redemption which had been vested in Few by the trust deed 
of Clark and wife to him.*  The equity of redemption would 
have been barred and extinguished by the decree which 
ordered the premises to be sold if the proper parties had 
been before the court when it was made. The bill in that 
case having been dismissed as to Mrs. Clark and Few, the 
proceedings left their rights in full force. They were before 
the court in the case now under consideration, and the trust 
estate was then for the first time liable to be affected by its 
action. If there wTas a balance of the debt secured by the 
mortgage still unpaid, they were properly proceeded against, 
and the complainant was entitled to relief. The question to 
be considered relates to the character of the decree.

Can a decree of strict foreclosure, which does not find the 
amount due, which allows no time for the payment of the 
debt and the redemption of the estate, and which is final and 
conclusive in the first instance, be sustained?

The equity of redemption is a distinct estate from that

* Childs v. Childs and others, 10 Ohio State, 339.
VOL. VIII. 21
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which is vested in the mortgagee before or after condition 
broken. It is descendible, devisable, and alienable like 
other interests in real property.*  As between the parties to 
the mortgage the law protects it with jealous vigilance. 
It not only applies the maxim “ once a mortgage always a 
mortgage,” but anv limitation of the right to redeem, as to 
time or persons, by a stipulation entered into when the mort-
gage is executed, or afterwards, is held to be oppressive, 
contrary to public policy, and void. By the common law, 
when the condition of the mortgage was broken, the estate 
of the mortgagee became indefeasible. At an early period 
equity interposed and permitted the mortgagor, within a 
reasonable time, to redeem upon the payment of the amount 
found to be due. The debt was regarded by the chancellor, 
as it has been ever since, as the principal, and the mortgage 
as only an accessory and a security. The doctrine seems to 
have been borrowed from the civil law.f After the practice 
grew up of applying to the chancellor to foreclose the right 
to redeem upon default in the payment of the debt at ma-
turity, it was always an incident of the remedy that the 
mortgagor should be allowed a specified time for the pay-
ment of the debt. This was fixed by the primary decree, 
and it might be extended once or oftener, at the discretion 
of the chancellor, according to the circumstances of the case. 
It was only in the event of final default that the fore-
closure was made absolute.

In this country the proceeding in most of the States, and 
perhaps in all of them, is regulated, by statute. The remedy 
thus provided when the mortgage is executed enters into the 
■convention of the parties, in so far that any change by legis-
lative authority which affects it substantially, to the injury 
■of the mortgagee, is held to be a law “ impairing the obli-
gation of the contract ” within the meaning of the provision 
of the Constitution upon the subject.^

At the date of the exécution of this mortgage the act of
* 1 Powell on Mortgages, 252 ; 2 Greenleaf’s Cruise, 128.
f 2'Greenleaf's Cruise, 77-78; Spence’s Equity Jurisdiction, 601-603.
4 Bronson v. Kinzie, 1 Howard, 311 ; Williamson v. Doe, 7 Blackford, 13.
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the territorial legislature of Kansas of 1855, “ concerning 
mortgages,” was in force. It directed that in suits upon 
mortgages the mortgagee should recover a judgment for the 
amount of his debt, “to be levied of the mortgaged prop-
erty,” and that the premises should be sold under a special 
fieri facias. But it also provided that nothing contained in 
the act should be so construed as to “ prevent a mortgagee, 
or his assignee or the representative of either, from pro-
ceeding in a court of chancery to foreclose a mortgage ac-
cording to the course of proceeding in chancery in such 
cases.”* This gave to the complainant in the case before us 
the option to proceed in either way. He elected to file a 
bill in equity. No rule of practice bearing upon the subject, 
established by the court below, has been brought to our 
attention.

The 90th rule of equity practice adopted by the Supreme 
Court, directs that where no rule prescribed by this court, or 
by the Circuit Court, is applicable, the practice of the Circuit 
Court shall be regulated by the practice of the High Court 
of Chancery in England, so far as it can be applied con-
sistently with the local circumstances and convenience of the 
district where the court is held.

The equity spoken of in the Process Act of 1792, is the 
equity of the English chancery system.f

Spence says: “ At length, in the reign of Charles I, it 
was established that in all cases of mortgages, where the 
money was actually paid or tendered, though after the day, 
the mortgage should be considered as redeemed in equity as 
it would have been at law on payment before the day; and 
from that time bills began to be filed by mortgagees for the 
extinction or foreclosure of this equity, unless payment were 
made by a short day, to be named.”X

The settled English practice is for the decree to order the 
amount due to be ascertained, and the costs to be taxed;

* Statutes of Kansas of 1855, p. 509.
t Robinson v. Campbell, 3 Wheaton, 212; Boyle v. Zacharie, 6 Peters, 

648.
J Equity Jurisdiction, 603.
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and that upon the payment of both within six months, the 
plaintiff shall reconvey to the defendant; but in default of 
payment within the time limited, “that the said defendant 
do stand absolutely debarred and foreclosed of and from all 
equity of redemption of and in said mortgaged premises.”* 
We have been able to find no English case where, in the 
absence of fraud, a time for redemption was not allowed by 
the decree. The subject was examined by Chancellor Kent, 
with his accustomed fulness of research. He came to the 
conclusion that the time was in the discretion of the chan-
cellor, and to be regulated by the circumstances of the 
particular case; but he nowhere intimates that such an 
allowance could be entirely withheld.! The practice in 
Illinois is in conformity to these views.J In the light of 
these authorities we are constrained to hold the decree in 
the case before us fatally defective.

There is another point upon which we deem it proper to 
remark before closing this opinion. It was urged by the 
counsel for the appellants, as a further ground of reversal, 
that the children of Clark and wife, who are alleged to be 
beneficiaries under the trust deed, were not before the court. 
It does not appear by anything in the case that there were 
such children in esse. If the facts were as alleged, it is clear 
that they should have been made parties. Otherwise their 
right to redeem could not be taken away by the decree. A 
decree against the trustee alone does not, in such a case as 
this, bind the cestui que trusts.§

The decree is rev ers ed , and the cause will be remanded 
to the court below for further proceedings

In con formi ty  to  thi s opi ni on .

* 2 Daniel’s Chancery Practice, 1016 ; 1 Seton on Decrees, 346.
t Perine v. Dunn, 4 Johnson’s Chancery, 140.
J Johnson v. Donnell, 15 Illinois, 97.
g Collins v. Lofftus & Co., 10 Leigh, 5; Calvert on Parties, 121.
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The  Lady  Frankl in .

1. A bill of lading given by a person who was agent of several vessels all
alike engaged in transporting goods brought to certain waters by a rail-
way line, but having separate owners, and not connected by any joint 
undertaking to be responsible for one another’s breaches of contract— 
the bill, through mistake of the agent, acknowledging that certain goods 
had been shipped on the vessel A., when, in fact, they had been pre-
viously shipped on vessel B., and a bill of lading given accordingly— 
will not make the vessel A. responsible, the goods having been lost by 
the vessel B., and the suit being one by shippers of the merchandise 
against the owner of the vessel A., and the case being thus unembarrassed 
by any question of a bond, fide purchase on the strength of the bill of 
lading.

2. While a bill of lading, in so far as it is a contract, cannot be explained
by parol, yet being a receipt as well as a contract, it may in that regard 
be so explained, especially when used as the foundation of a suit be-
tween the original parties to it.

Appea l  from the Circuit Court for the Northern District 
of Illinois, in which court King & Co. had libelled the pro-
peller Lady Franklin, for non-delivery of certain flour.

The libel alleged, that the libellants, in the month of No-
vember, 1863, by their agent, Edward Sanderson, delivered 
at Milwaukee, to the steamer Lady Franklin, 340 barrels of 
flour, to be transported to Port Sarnia, on the St. Clair River, 
for which shipment they received a bill of lading, but that 
290 barrels of the flour were never delivered. As a conse-
quence, they claim a maritime lien on the vessel for the 
value of the flour.

The answer denied that the flour in controversy was ever 
delivered to the master, or shipped on board of the steamer.

The case was this:
There was, in 1863, a line of steamers engaged in the lake 

service from Milwaukee to Port Sarnia, and running in con-
nection with the Grand Trunk Railway. The Lady Franklin 
was one of them. But each boat had separate owners, and 
there was no joint undertaking that any one of the boats 
should be responsible for the breach of a contract or mis-
conduct of another. This line of steamers had a particular
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warehouse in Milwaukee, at which they stopped, and which 
was used to receive and store freight for them; one Courte-
nay was the agent of this warehouse, and he also acted as 
agent for the boats in engaging and shipping freight. The 
cargo of flour in dispute, which was owned by the libellants, and 
of which they were the real shippers, was received by Courtenay 
for them, through Sanderson, their agent, with an agreement 
to ship it for them on one of this line of steamers; and, in 
point of fact, 50 barrels were shipped on the Antelope, one 
of the line, and received by the libellants. The remaining 290 
barrels, for which the lien is claimed on the Franklin, were 
also shipped on the 7th of November by the Water Witch, 
another boat in the same line, and consigned to the libel-
lants, but were not received by them, the boat having foun-
dered at sea. Notwithstanding these shipments, a clerk in 
the warehouse, under Courtenay, in the absence of Courte-
nay, in ignorance that the flour had been previously shipped 
on the Antelope and Water Witch, but supposing it still in 
the warehouse for shipment, by mistake gave to Sanderson, 
the agent of the libellants, a bill of lading.

Attaching the bill to a draft upon the libellants, for the 
value of the flour, Sanderson soon afterwards drew on them 
for this value, and they paid the draft. The flour never ar-
riving, they libelled the Lady Franklin, in the District Court 
of the district, attaching this bill of lading to their libel.

The District Court dismissed the libel, and the Circuit 
Court having affirmed the decree, the case was now here for 
review.

Mr. Robert Rae, for the appellants:
1. The signing of the bills of lading by the authorized agent 

of the vessel, after delivery of the property into his posses-
sion and control, binds the vessel, and has the same force 
and effect as if signed by the master.*

2. The owner of the vessel is estopped as against a con-

* Rawls et al. v. Deshler, 3 Keys, 577; Dows v. Greene, 24 New York, 
638; Coosa River Steamboat Company®. Barclay, 30 Alabama, 120; Put-
nam v. Tillotson, 13 Metcalf, 517.
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signee of the bill of lading, when either has taken it for a 
valuable consideration upon the faith of the acknowledg-
ments which it contains, to deny the truth of the statements 
to which he has given credit, by the signature of his agent, 
so far as these statements relate to matters which are, or 
ought to be, within his knowledge.*

In this case, the consignee advanced on the faith of the 
bill of lading.

3. Parol testimony cannot be received in courts of ad-
miralty, any more than in courts of law, to contradict the 
terms of a bill of lading, f Nor can courts of admiralty 
exercise chancery powers to reform maritime contracts.^

4. When a written contract is attacked on the grounds of 
containing some material mistake, the evidence of mistake 
must be very strong. Lord Hardwicke says,§ that in such a 
case, he would require “ the strongest proof possible,” which 
words Lord Eldon observes, “leave a weighty caution to 
future judges.”

And in Shelburne v. Inchiquin,\\ Lord Thurlow demanded 
“ strong irrefragable evidence.”

Mr. Goodwin, contra:
1. A maritime contract of affreightment, which shall bind 

the vessel to the merchandise, for the due performance of 
the contract, commences only with the delivery of the goods 
on board, or on a lighter or barge,belonging to and controlled 
by the boat, or into the custody of some officer of the boat, 
to be carried on board. No such delivery of the flour is 
shown in this case. It never was received on board the Lady 
Franklin, or into the custody of any officer or agent of the 
boat, to be carried on board. Courtenay was the warehouse  *

* Sears v. Wingate, 3 Allen, 103; Ward V. Whitney, 3 Sanford, 899 ; 
Sutton v. Kettel, 1 Sprague, 309.

f 3 Greenleaf on Evidence, £ 402.
t Andrews v. Essex Insurance Company, 3 Mason, 7; The Ives, Newbury, 

205.
$ Langley v. Brown, 2 Atkyn, 203.
|| 1 Brown’s Chancery Cases, 340.
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man, and received the flour in store as such. He held it as 
such warehouseman, not as agent for any, or either, or all 
of the different boats running in that line, but like any for-
warding merchant, pro hac vice, the agent of the shipper to 
forward the merchandise by some of the boats of that line. 
In fact, he had forwarded this flour by the Antelope and 
Water Witch.

2. It is now well settled, both in English and American 
law, that so far as the fact of the receipt of the goods, or the 
quantity received, is concerned, the bill of lading is in the 
nature of a receipt, not conclusive between the shipowner 
and shipper, but open to explanation and evidence of the 
real facts.  A false bill of lading, whether by mistake or 
fraud, is beyond the power of the master or other agent of 
the shipowner, and cannot be made to bind the vessel 
especially under the circumstances of this case.

*

3. There is, really, no question of an innocent purchase for 
value in this case.

Mr. Justice DAVIS delivered the opinion of the court.
The attempt made in the prosecution of this libel, to charge 

this vessel for the non-delivery of a cargo, which she never 
received, and, therefore, could not deliver, because of a false 
bill of lading, cannot be successful, and we are somewhat 
surprised that the point is pressed here.

Courtenay was a warehouseman in Milwaukee, and, al-
though he acted as agent for the different steamers of the 
Grand Trunk line, he did not receive the flour to be sent by 
one particular steamer in preference to another. His en-
gagement had this meaning, and nothing more: to forward 
the flour with all practicable expedition, by the first suitable 
steamer of the line which arrived in port that would carry 
it. Having actually shipped it in good condition in advance 
of the arrival of the Franklin in port, by seaworthy steamers, 
against which nothing is alleged, he discharged his obliga-
tions to the libellants. It would be strange, indeed, if the

* Abbott on Shipping, 7th Am. Ed. 324, m; 1 Parsons’ Maritime Law, 
137, n. 2, and Cases.
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owners of the Franklin were made to suffer, because the 
common agent of all the boats had, through inadvertence, 
given a receipt for merchandise not on the boat, or in the 
warehouse even, but which was then on board other boats, 
on its way to its destination. The case is not embarassed by 
any question of a bond fide purchase on the strength of the 
bill of lading, for the libellants themselves were the real 
shippers. Such is the claim of the libel, and it is supported 
by the evidence, for Sanderson swears the flour belonged to 
the libellants, on its delivery at the warehouse. In so far as 
a bill of lading is a contract, it cannot be explained by parol; 
but if a contract, it is also a receipt, and in that regard, it 
may be explained, especially when it is used as the founda-
tion of a suit between the original parties to it—the shippers 
of the merchandise, and the owner of the vessel.

The principle is elementary, and needs the citation of no 
authority to sustain it.

In this case the bill of lading acknowledges the receipt of 
so much flour, and is prima facie evidence of the fact. It is, 
however, not conclusive on the point, but may be contra-
dicted by oral testimony.

The doctrine that the obligation between ship and cargo 
is mutual and reciprocal, and does not attach until the cargo 
is on board, or in the custody of the master, has been so often 
discussed and so long settled, that it would be useless labor 
to restate it, or the principles which lie at its foundation. 
The case of the Schooner Freeman v. Buckingham, decided by 
this court,*  is decisive of this case. It is true the bill of 
lading there was obtained fraudulently, while here it was 
given by mistake; but the principle is the same, and the 
court held in that case that there could be no lien, notwith-
standing the bill of lading.

The court say, “ There was no cargo to which the ship could 
be bound, and there was no contract for the performance of 
which the ship could stand as security.”

JUDGMENT AFFIRMED.

*18 Howard, J 92.,
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Uni ted  State s v . Gil more .

1. Constructions of statutes, in relation to the accounts of individuals with
the United States, made by the accounting officers of the Treasury, 
especially when so long continued as to become a rule of departmental 
practice, are entitled to great consideration, and will in general be 
adopted by this court.

2. But when, after such a construction of a particular class of statutes has
been long continued, its application to a recent statute of the same class 
is prohibited by Congress, and following the spirit of that prohibition, 
the accounting officers refuse to apply the disapproved construction to a 
still later statute of the same class, this court will not enforce its ap-
plication.

8. The act of June 20th, 1864, increasing the pay of private soldiers in the 
army, cannot be construed as having the effect of increasing the allow-
ance to officers for servants’ pay.

This  was an appeal from the Court of Claims, in which 
court a suit was instituted by Gilmore, an ex-colonel of the 
army, for a sum alleged to be due him as allowance for 
servants’ pay, beyond the sum actually allowed him for that 
purpose by the Comptroller of’the Treasury, in settlement 
of his accounts; Gilmore claiming the same sum ($16) per 
month for such pay, as was allowed by act of Congress of 
June 20th, 1864, to private soldiers, and the Comptroller 
of the Treasury considering that under acts of Congress, 
regulating the matter, he was not entitled to so large a sum. 
Judgment was given in favor of Gilmore by the Court of 
Claims, and the United States appealed.

The sum in controversy, in the particular case, was in-
significant, but the principle involved extended to numerous 
claims and large amounts.

Mr. Chipman, for the appellant; Mr. Dickey, Assistant Attor-
ney-General, contra.

The CHIEF JUSTICE delivered the opinion of the court.
It was for many years the practice in the army to detail 

enlisted men as personal servants of officers, and the practice 
had the sanction of law.
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In 1812, with a view undoubtedly to the discouragement 
of this practice, it was provided by the act of July 6th,*  that 
“ officers who shall not take waiters from the line of the 
army shall receive the pay, clothing, and subsistence allowed 
to a private soldier, for as many waiters as they may actually 
keep, uot exceeding the number allowed by existing regu-
lations.”

In 1816, the practice was absolutely prohibited except to 
company officers, and it was again provided, by the act of 
April 24th,f almost in the terms of the act of 1812, that “all 
officers be allowed for each private servant actually kept in 
service, not exceeding the number authorized by existing 
regulations, the pay, rations, and clothing of a private soldier, 
or money in lieu thereof, on a certificate setting forth the 
name and description of the servant in the pay account.”

At the time of the passage of the last act, the pay of a 
private was five dollars a month, with rations and clothing 
of certain money value in addition. The effect of the act was 
precisely the same as if the money value of the whole had 
been ascertained, and the amount had been inserted as the 
allowance or emolument to be paid to the officer in addition 
to his own regular pay.

There is nothing in the act which expresses any intention 
on the part of Congress that, whenever the pay of the private 
should be thereafter increased, the emolument of the officer 
should be proportionably augmented, without further legis-
lation. But this construction was given to the act by the 
accounting officers, and the emolument of officers were thus 
indirectly increased from time to time until 1861. When-
ever the pay, clothing, and rations of private soldiers were 
advanced in amount or value, the emoluments of officers 
were increased proportionably, not by legislation to that 
effect, but by departmental construction.

In 1854, by the act of August 4th,J the pay of privates 
was increased to eleven dollars a month, and the allowance 
of officers for servants was also increased in like manner.

* 2 Stat, at Large, 785. f 3 Id. 299. f 10 Id. 575.
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At length, when, in 1861, by the act of August 3d,*  the 
pay of privates was augmented to thirteen dollars a month, 
and the army ration was increased, and the emoluments of 
the officers were also augmented by the construction referred 
to, the subject attracted the attention of Congress, and by 
the act of July 17th, 1862,f it was provided that “the first 
section of the act, approved August 6th, 1861, entitled ‘An 
act to increase the pay of privates in the regular army and 
in the volunteers in the service of the United States,’ shall 
not be so construed, after the passage of this act, as to in-
crease the emoluments of the commissioned officers of the 
army.”

This act virtually gave the legislative sanction to the con-
struction which had heretofore prevailed at the departments, 
in respect to the past acts; but virtually, also, prohibited its 
future application. It expressly forbid its application to the 
increase of pay provided for by the act of August, 1861; 
the departmental officers conformed their action to its di-
rections, and thenceforth limited the emoluments of offi-
cers in respect to servants’ pay to the allowances made under 
the act of 1854.

In 1864, another act was passed on the 20th of June,J by 
which the pay of privates was still further increased to six-
teen dollars a month, without any mention of officers’ emolu-
ments; and it is under this act that the claim under con-
sideration is made. It is not denied that the action of the 
accounting officers, under the act of 1862, is correct, but it 
is insisted that the act of 1864 must be construed as were 
the acts of 1861 and the former acts increasing pay, until 
the prohibitory act of 1862.

But it by no means follows, from the silence of the act of 
1864, in respect to the emoluments of officers, that the old 
construction must be applied to it. The contrary inference, 
we think, is better warranted.

We have already said that the correctness of the original 
interpretation of the earlier acts increasing pay was at least

* 12 Stat, at Large, 289, 326. f Id. 594. J 13 Id. 144.
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doubtful. Constructive allowances are not entitled to favor. 
And it is certain, though the allowances in question, so far 
as made prior to the act of July, 1862, were confirmed by 
that act, that its prohibition of that construction in future, 
as applied to the act of 1861, must be taken, at least, as a 
legislative disapproval of the construction itself. It cannot, 
then, be assumed, that when the act of 1864 was passed, 
Congress intended that this disapproved construction should 
be applied to it.

We conclude, on the contrary, that the indirect effect, 
claimed for the act of 1864, of increasing the emoluments 
of officers, was not contemplated by the legislature, and can-
not properly be given to it.

The construction contended for was not given to that act 
by the accounting officers, and we cannot say that, in reject-
ing it, these officers committed any error. .

We agree with the counsel for the appellee that no effect 
can be given in this case to the act of March 3d, 1865,*  
which declares that “the measure of allowance for pay for 
an officer’s servant is the pay of a private soldier, as fixed 
by law at the time.” In prior acts, this allowance had ex-
tended to the pay, clothing, and subsistence of a private. 
The intention of this act seems to be that the allowance shall 
be limited to the pay.f But whatever the intention, the act 
can have no retrospective operation.

Judgme nt  rev ers ed , and the cause remanded for further 
proceedings

In  co nf or mity  wit h  thi s opi ni on .

Wood -pap er  Compa ny  v . Heft .

1. An appeal upon a bill for the infringement of a patent dismissed, it ap-
pearing that after the appeal the appellants had purchased a certain 
patent to the defendants, under which the defendants sought to protect 
themselves; and that the defendants as compensation had taken stock 

* 13 Stat, at Large, 487.
t Winthrop’s Digest of Opinions of Judge Advocate-General, 264.
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in the company which had unsuccessfully sought to enjoin them, and 
was now appellant in the case.

2. The fact that damages for the infringement alleged in the bill had not 
been compromised, held not to affect the propriety of the dismissal.

On motion to dismiss an appeal from the Circuit Court 
for the Eastern District of Pennsylvania. The case was thus:

In August, 1865, the American Wood-paper Company filed 
a hill in the court below to enjoin Heft, Dixon, and other 
defendants, against infringing certain patents owned by the 
company for improvements in paper-making; these patents, 
including one to Watt & Burgess, granted on the 2d July, 
1854, the other to M. A. Miller, on the 26th May, 1857.

The answer of the defendants set up, among other defences: 
1st. The want of novelty; and, 2d, that they manufactured 
paper under inventions and patents of Dixon, one of the de-
fendants. Proofs were taken on both sides, and, after the 
hearing of counsel on the 22d November, 1867, the bill 
was dismissed; and the case was subsequently brought here 
by appeal.

Pending this appeal, one Meach asked leave to intervene 
by counsel, upon an allegation that, since the decree below, 
the case had been settled, and that it was now carried on 
without the appellees having any further interest in the de-
fence, and for the purpose of obtaining the decree of this 
court in favor of the complainants to influence suits pending 
in the circuits in their favor and against strangers to this 
suit, and in which the same questions are involved; and 
that the intervenor was a defendant in one of these suits. 
The application of Meach being allowed, a commission issued 
to take proofs in the matter, and these being before the 
court, the motion to dismiss came on to be heard. It ap-
peared, as this court assumed, from the proofs under the 
commission, that at the time when the original bill was filed, 
to wit, in August, 1865, the Dixon patents, which were set 
up as one of the defences to the suit, were owned, two- 
thirds by one Harding and one-third by Dixon, the inventor; 
the two-thirds having been conveyed in December, 1864, 
the co-defendants of Dixon having no interest therein, ex-
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cept working under them in the manufacture of paper. It 
further appeared that in the autumn of 1868, about one 
year after the decree dismissing the bill, Harding and Dixon 
sold and transferred all their interest in the Dixon patents 
to the complainants, and received for the same eighteen 
hundred shares of the stock of their company at par value, 
which was $100 per share, nominally $180,000, and this for 
one-half the interest in the patents; for the other half the 
complainants confirmed the licenses that had been granted 
under the Dixon patents.

This was the account of the sale given by Dixon, who was 
examined as a witness under the commission. One Hay, the 
general agent of the complainants, testified that the purchase 
was made with Harding, and that stock to the amount of two 
thousand shares was given, and that two certificates with 
blank vouchers of attorney were made out, and delivered to 
Harding, one for eighteen hundred, and the other for two 
hundred shares. Dixon stated that Harding transacted the 
business with the complainants for him, and with his con-
currence.

The evidence, it should be added, tended to show that 
Dixon had agreed to keep Heft and the other defendants 
harmless.

Mr. B. F. Butler, in support of the motion, argued that on 
the case presented the appellant had become the sole party 
in interest; that the controversy was thus a fictitious one; 
and on the authority of both English and American prece-
dents*  ought to be dismissed.

Mr. Jenkes, contra, contended that the evidence rightly 
viewed did not present such a case as opposite counsel as-
sumed from it; that a fictitious case was not to be supposed, 
but, on the contrary, required clear proof; and that, even if 
now late in the controversy, the appellant had, without the

* Hoskins v. Lord Berkeley, 4 Term, 402; In the matter of R. J. Elsam, 
3 Barnewall & Creswell, 597 ; Fletcher v. Peck, 6 Cranch, 147, 8; Lord v. 
Veazie, 8 Howard, 251 ; Cleveland v. Chamberlain, 1 Black, 425.
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knowledge of counsel, become the dominus litis on both sides, 
still that the question of damages for infringement on the 
bill remained to be adjusted, and that this required a settle-
ment of the merits as they originally stood.

Mr. Justice NELSON delivered the opinion of the court.
The case, as it now stands, is this: The complainants hav-

ing purchased in the patents under which the suit was de-
fended, own both sides of the subject-matter of this litiga-
tion ; and, further, the owners of the Dixon patents having 
taken, in consideration for the sale, stock in the complain-
ants’ company, their interest has been transferred to the 
side of the complainants.

It is said, notwithstanding all these negotiations, ex-
changes, and transfers, the damages for the alleged infringe-
ment in the bill have not been compromised. But, before 
that question can be reached, as the bill was dismissed below, 
this court must hear and determine the question on the merits, 
whether or not the defences set up in the answer are sustained 
upon the proofs. If the court should determine they were 
not, then the question of damages would arise; if otherwise, 
not. Now, upon this question of .merits, the complainants 
own both sides of the litigation, and control them; and, in 
the language of the Chief Justice, in the case of Lord v. 
Veazie*  “the plaintiff and defendant have the same in-
terest, and that interest adverse, and in conflict with the 
interest of third persons, whose rights would be seriously 
affected, if the question of law was decided in the manner 
that both parties to this suit desire it to be.” And, for this 
reason, the case should not be heard by this court.

If anything further was necessary to show that the litiga-
tion is no longer a real one, even if the suit should proceed, 
and the question of damages be reached, there would be 
the same interest on both sides, Dixon, one of the defend-
ants, since the sale of his patents, having a large interest on 
the side of the complainants, and, as defendant, would be

* 8 Howard, 255.
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subject to his payment of part, or the whole amount, of the 
damages recovered. Indeed, the weight of the proofs is, 
that he has bound himself to keep his co-defendants harm-
less.

The motion to dismiss the case, for the reasons above 
given, must be Gran ted .

Alvi so  v . Unit ed  Sta te s .

1. Where a Mexican grant of land in California designates the land granted
by a particular name, and specifies the quantity, but does not give any 
boundaries, the grantee is entitled to the quantity specified within the 
limits of his settlement and possession, if that amount can be obtained 
without encroachment upon the prior rights of adjoining proprietors.

2. When the evidence upon a boundary line, between two Mexican grants,
is conflicting and irreconcilable, this court will not interfere with the 
decision of the court below.

3. Parties not claiming under the United States, who are allowed to inter-
vene in proceedings of the District Court to correct surveys of Mexican 
land grants in California, under the act of June 14th, 1860, must claim 
under cessions of the former Mexican government. The order of the 
District Court, allowing a party thus claiming to intervene, is a deter-
mination that he possesses such interest derived from that government 
as to entitle him to contest the survey; and objection to his interven-
tion, on the ground that he possesses no such interest, cannot be taken 
for the first time in this court.

4. The United States cannot object to the correctness of a boundary line in
an approved survey, if they have not appealed from the decree approv-
ing the survey.

This  was an appeal from a decree of the District Court of 
California, approving a survey of a confirmed Mexican land 
claim. There were two grants issued by the Mexican gov-
ernment to the claimant.

The original grant, issued in September, 1835, described 
the land ceded as known by the name of Milpitas, and as 
being one league in length, from north to south, and one- 
half a league in width, from east to west, and being in 
extent equal to half a square league, as shown by the accom-
panying map. The second grant, issued in October following, 

vo l . vin. 22
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added a half league to the original quantity on the west, so 
as to make the entire tract ceded a square league. The 
second of these title-papers, merely adding to the quantity 
originally granted, the two are spoken of in the opinion, as 
constituting one concession or grant.

Neither of the title-papers gave any boundaries of the 
land, or referred to any documents by which the boundaries 
could be ascertained, except the map mentioned. This map 
was a rude and imperfect sketch, indicating only the general 
locality of the land, without fixing, with any precision, its 
exterior limits.

The decree of the District Court upon the claim of the 
grantee did not give the boundaries of the claim. It adjudged 
the claim to be valid, to the extent and quantity of one 
square league, provided that quantity be contained “ within 
the boundaries called for in the grants,” and the map to 
which they referred«; and if there were less than that quan-
tity, then the confirmation was to be restricted accordingly. 
But no boundaries were, in fact, stated in the grants. The 
decree also declared the tract confirmed to be the land 
“ of which the possession was proved to have been long en-
joyed ” by the claimant. The proof here mentioned, only 
showed that the claimant had been, for many years, in 
possession of some of the land granted to him, without men-
tioning any boundaries of the land, or indicating that any 
were established.

Three surveys of the claim were made by dififerent sur-
veyors, and submitted to the District Court for examination 
and approval; and in relation to each of them, testimony 
was taken and counsel were heard, either upon the interven-
tion of the United States, or of the claimant, or of adjoining 
proprietors.

The first two surveys were set aside, and the questions 
presented arose upon the third survey. One Higuera owned 
a tract on the north, and it appeared, from the evidence, that 
the boundary line between him and Alviso, at one time in 
dispute, was settled and fixed, under the Mexican govern-
ment. On the west, one White owned a tract, as confirmee 
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of a grant known as Rincon de los Ester os, and a creek, known 
as Penetencia Creek, was the boundary between him and 
Alviso. The questions on this case related to the southern 
boundary of the tract of the claimant, and upon this the 
evidence was conflicting and irreconcilable. One Berrysea 
claimed the land on the south; and he intervened in the 
proceedings upon the survey in the District Court, by leave 
of the court. In his petition for permission to, intervene, 
he alleged that he was the owner of the rancho on the south 
of the claim of the claimant, as surveyed under title derived 
from the Mexican government ; that the creek Milpitas was 
the boundary between his rancho and the rancho confirmed 
to the claimant, and that the survey of the claimant’s 
claim included about fifteen or eighteen hundred acres of 
land belonging to him. There was no other evidence in the 
record that Berry sea had any grant.

The appeal was by the claimant.

Mr. Bradley, for the appellant; Mr. Wills, contra.

Mr. Justice FIELD, after stating the case, delivered the 
opinion of the court, as follows:

In the case of Higueras v. United States,*  this court speaks 
of concessions or grants of public lands, made by Mexican 
governors, as being of three kinds: 1st. Grants by specific 
boundaries, where the donee was entitled to the entire 
tract; 2d. Grants by quantity, as of one or more leagues of 
land situated in a larger tract, described by out-boundaries, 
where the donee was entitled only to the quantity specified; 
and 3d. Grants of a certain place or rancho by some particu-
lar name, either with or without specific boundaries, where 
the donee was entitled to the tract, according to the bounda-
ries, if given, and if not given, according to the limits of 
the tract, as shown by the proofs of settlement and posses-
sion.

The grant in the case before us, partakes of the two latter 
classes. It is a grant by quantity, and the claimant is en-

* 5 Wallace, 827.
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titled to the amount specified, if that amount can be obtained 
without encroachment upon the prior rights of adjoining 
proprietors. It is also a grant of a certain place by name, 
and as the boundaries are not given, its extent and limits 
must be shown by the settlement and possession of the 
grantee.

The correctness of the ruling of the court in setting aside 
the first survey is not questioned ; and the appellant himself 
united with adjoining proprietors in excepting to the second 
survey. The testimony taken established, with sufficient 
distinctness, the northern and western boundaries, as fixed by 
the third and approved survey. It showed that the northern 
boundary, between Alviso and Higueras—at one time, a mat-
ter of dispute between them—was settled and fixed under the 
Mexican government, and that the Penetencia Creek was the 
dividing line on the west, between Alviso and White, the con- 
firmee of the grant of Rincon de los Esteros.

But as to the southern boundary—the boundary between 
Alviso and Berrysea—the testimony was conflicting and un-
satisfactory. Indeed, it is impossible to reconcile the different 
statements of the witnesses as to the extent of the occupa-
tion of either party, south of Milpitas Creek. Some of them 
testified that the possession of Alviso extended far south of 
it, whilst others asserted that the creek itself was recognized, 
both by him and Berrysea, as the boundary between them. 
The contradictions are so flat that the counsel of the appel-
lant is forced to state that the mind is left in uncertainty 
whether there was any exclusive occupation of the land by 
either of the parties. Under these circumstances, there 
being great doubt as to which side the weight of evidence 
inclines, we should not be justified, under any rules govern-
ing our action upon such cases, in interfering with the de-
cision of the District Court.

The counsel of the appellant objects that there is no evi-
dence in the record that Berrysea had any grant, or if he 
had any, that it was ever confirmed, and insists that no 
weight should therefore be given to his possession against 
the claim of the appellant. This objection cannot be made



Dec. 1869.] Alvi so  v . Unit ed  Stat es . 341

Opinion of the court.

for the first time in this court. The right of Berrysea to 
contest the survey originally made, and the nature of his 
interest, were determined by the District Court on his appli-
cation to intervene. The act of June 14th, 1860, provides 
for the return into court of surveys for examination and ad-
judication upon the application of parties who, in the judg-
ment of the District Court or judge, have such interest in 
the survey and location as to render it proper for them to 
intervene,for its protection. It enacts that where objections 
are advanced by the United States, the application shall be 
made by the district attorney, and be “founded on sufficient 
affidavits,” and that when the application is made by “other 
parties claiming to be interested in, or that their rights are 
affected” by the survey and location, there shall be a pre-, 
hminary examination into the fact and nature of such alleged 
interest. “ The court or judge in vacation,” says the statute, 
“ shall proceed summarily, on affidavits or otherwise, to*  
inquire into the fact of such interest, and shall, in its discre-
tion, determine whether the applicant has such an interest 
therein as, under the circumstances of the case, to make it 
proper that he should be heard in opposition to the survey, 
and shall grant or refuse the order to return the survey and 
location as shall be just.” When the interest of the appli-
cant is shown and the order is made, those who claim under 
the United States, whether by “pre-emption settlement or 
other right or title,” must intervene in the name of the 
United States, and be represented by the district attorney 
and counsel employed by them acting with him. All other 
parties not claiming under the United States and allowed to 
intervene, must necessarily claim under cessions more or 
less perfect of the former Mexican government. In the case 
at bar, when the original survey was made, Berrysea applied 
for and obtained an order for its return into court. In his 
petition he set forth that he was the owner of the rancho 
south of the claim surveyed, under title derived from the 
Mexican government, that the creek Milpitas was the boun-
dary between his rancho and the rancho confirmed, and that 
the survey included about fifteen or eighteen hundred acres
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of land belonging to him. The order of the court made 
thereon necessarily involved under the statute a determina-
tion that he possessed such interest, derived from the former 
government, as to render it proper that he should be heard 
in opposition to the survey. His right to contest the survey, 
founded upon the interest alleged, was then settled. The 
claimant might, perhaps, have subsequently insisted that the 
intervenor had no such interest as to give him a right to ob-
ject to the survey, and have asked on that ground for a 
revocation of the order. But not having taken any such 
course, he cannot now object to the position of the intervenor 
as a contestant. As contestant, the intervenor could, of 
course, show his own occupation of the land in dispute to 
meet and overthrow the pretensions of the claimant founded 
upon his asserted possession of the premises.

As to the eastern boundary of the approved survey, we 
•are not entirely satisfied that it is correct. There is much 
force in the position that this boundary should run along the 
base of the hills, and not embrace any portion of their sides. 
But the United States, who might have interposed an objec-
tion of thi» character, have not appealed from the decree ap-
proving the survey in its present form. They cannot, there-
fore, raise any objection to its correctness now.*

Upon the whole case, we are satisfied that the survey ap-
proved, is as favorable to the appellant as any which the 
evidence would justify. The decree sustaining that survey 
must therefore be

Affi rme d .

Expre ss  Compa ny  v . Kou ntze  Brot he rs .

1. The act of February 22d, 1848, which enacts that the provisions of the 
act of February 22d, 1847, transferring to the District Courts of the 
United States, cases of Federal character and jurisdiction begun in the 
territorial courts of certain Territories of the United States, and then 
admitted to the Union (none of which, on their admission as States,

* Fossat Case, 2 Wallace, 649.
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however, as it happened, were attached to any judicial circuits of the 
.United States), shall apply to all cases which maybe pending in the Su-
preme or other Superior Courts of any Territory of the United States 
which may be admitted as a State at the time of its admission, is to be 
construed so as to transfer the cases into District Courts of the United 
States, if, on admission, the State did not form part of a judicial circuit, 
but if attached to such a circuit, then into the Circuit Court.

2. An averment in the declaration, that the plaintiffs were a firm of natural
persons, associated for the purpose of carrying on the banking business 
in Omaha, Nebraska Territory (a place which, at the time of the suit 
brought, was remote from the great centres of trade and commerce), and 
had been for a period of eighteen months engaged in that business, at 
that place, is equivalent to saying that they had their domicile there, and 
is a sufiicient averment of citizenship.

3. An averment that the defendant is a foreign corporation, formed under
and created by the laws of the State of New York, is a sufficient averment 
that the defendant is a citizen of New York.

4. A common carrier of merchandise is responsible for actual negligence,
even admitting his receipt to be legally sufficient to restrict his common 
law liability. And he is chargeable with actual negligence, unless he 
exercise the care and prudence of a prudent man in his own affairs.

5. A simple omission of a court to charge the jury as fully on some one of
the points of a case about which it is charging generally, as a party 
alleges on error that the court ought to have charged, cannot be assigned 
for error, when it does not appear that the party himself made any re-
quest of the court to charge in the form now asserted to have been the 
proper one.

Error  to the Circuit Court for the District of Nebraska. 
The case, which involved two distinct subjects, one of juris-
diction and the other of merits, was thus:

I. As to the matter of jurisdiction. This again involved two 
different points.

An act of 1847*  provided, that in all cases of Federal 
character and jurisdiction commenced in the Superior Courts 
of. the Territory of Florida, and the Court of Appeals of 
that Territory, after the 3d of March, 1845, “ in which judg-
ments or decrees were rendered, or which are claimed to have 
been since pending there, in the records and proceedings 
thereof, and the judgment and decrees therein, are hereby 
transferred to the District Court of the United States for the 
District of Florida.” The provisions of the act were made

* February 22d, 1847, g 8; 9 Stat, at Large, 130.
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at the time applicable to cases pending in the then new State 
of Michigan, and by an act of 1848,*  were afterwards ex-
tended to courts of the then new State of Iowa. Neither 
Florida, Michio-an, nor Iowa were, at the time of becomino; 
States, attached to any judicial circuit of the United States.

This last act, the act of 1848, declares that the provisions 
of the act of 1847 shall apply to all cases which may be 
pending in the Supreme, or other Superior Court of any 
Territory of the United States which may be admitted as a 
State, at the time of its admission. With these acts in force, 
Kountze Brothers brought suit in a District Court of the 
Territory of Nebraska against the United States Express 
Company. The declaration described the plaintiffs as “an as-
sociation of persons not incorporated, formed for the purpose 
of carrying on the banking business at Omaha, Nebraska, 
and who were, at the time the cause of action arose, and 
still were engaged in said business at Omaha,” and described 
the defendants as ‘ca foreign corporation formed under and 
created by the laws of the State of New York.”

The answer and a replication being filed prior to the 3d 
of July, 1867, the proceedings while thus in fieri, were on 
that day—Nebraska having now become a State of the 
Union—brought and filed by the plaintiffs in the Circuit 
Court of the United States for the District of Nebraska.

Nebraska, as a Territory, was, at the time of her admission 
to the Union, attached to the eighth, judicial circuit of the United 
States.

II. As to the merits. The suit was brought to recover from 
the Express Company, as common carriers, the value of cer-
tain gold dust which they had undertaken to forward from 
Omaha to Philadelphia.

The dust had been delivered to the company, for the 
transportation just mentioned, on the 29th of September, 
1864, and was one of regular series of consignments, run-
ning through a term of more than eighteen months. The 
receipt given for it was the ordinary receipt of the company.

* February 22d, 1848, $ 2; 9 lb. 211-12.
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It set forth, that it had been expressly agreed, that the com-
pany should not be liable “for any loss or damage by fire, 
the acts of God, or the enemies of the government, mobs, riots, 
insurrections, or pirates, or from any of the dangers incident 
to a time of war.”

There were two routes used by the company to convey 
their property. One was across the State of Iowa, and the 
other to St. Joseph, Missouri, and thence across that State by 
the Hannibal Railroad. The latter route was the most ex-
peditious, but the former was the safest, as the rebellion was 
in progress at this time, and Missouri, although adhering to 
the Union, was infested with predatory rebels, as well as 
with more regular bodies of the Confederate troops.

The gold dust was conveyed by the St. Joseph route, and 
the company was robbed of it, by a band of armed men, 
while it was in transit across the State.

On the trial, the plaintiffs testified that they gave notice 
to the agent of the company not to send their gold dust by 
the St. Joseph route; though there was testimony, also, that 
tended to prove that this notice was not until after the rob-
bery of this particular gold.

No exception was taken, on the trial, to the admission oi' 
rejection of evidence, and the only subject for review here 
was the charge given by the court to the jury. The court 
instructed the jury only on a single point, that of negligence. 
The jury were told substantially that, although the contract 
was legally sufficient to restrict the liability of the defendant 
as a common carrier, yet, if the defendant was guilty of 
actual negligence, it was responsible. And that it was 
chargeable with negligence, unless it exercised the care and 
prudence of a prudent man in his own affairs. The Express 
Company requested the court to charge the jury that it was 
not liable, unless grossly negligent.

The jury having found for the plaintiffs, and the judgment 
having gone accordingly, the present writ of error was taken.

The case being thus, here the grounds asserted for rever-
sal were:

I. As to jurisdiction.
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• 1. Because there was no statutory authority for removal 
into the Circuit Court.

2. Because there was no such averments of citizenship as 
to bring the case within the provision of the Constitution and 
Judiciary Act of 1789. [This second point, however, not 
being taken in the court below.]

II. Because the court had not charged that the company 
was not liable, unless grossly negligent.

Mr. Ashton, for the Express Company, plaintiff in error:
I. As to the jurisdiction. There was no authority for the 

transfer of this case into the Circuit Court of the United 
States for the District of Nebraska. The case, if it fell within 
the provision at all, went to the District Court, and not to the 
Circuit Court. The act of 1847 is explicit that the cases in 
the enumerated courts of the Territory of Florida should be 
transferred to the District Court of the United States; and, 
if the act of February, 1848, authorized the transfer of this 
case into any Federal court, it required its transfer to the 
District Court of Nebraska. There would seem to be no 
answer to this suggestion whatever.

Again: It is settled that where a plaintiff asserts a right 
to prosecute a suit in the Circuit Court of the United States, 
on the ground of the citizenship of the parties, the plead-
ings must distinctly aver and show that they are citizens 
of different States, and that one of them is a citizen of the 
State where the suit is brought; and, if he omit to do this, 
and a judgment is rendered in his favor, by the Circuit 
Court, this court, on a writ of error or appeal, will reverse 
the judgment for want of jurisdiction in the court below.*

This doctrine is equally applicable to cases instituted in 
State courts, which may be the subjects of removal into 
the Circuit Court, on the ground of the citizenship 'of the 
parties.f

* Bingham v. Cabot, 3 Dallas, 382; Capron v. Van Noorden, 2 Cranch, 
126; Montalet v. Murray, 4 Id. 46; Morgan v. Callender, 4 Id. 370; Wallen 
v. Williams, 7 Id. 602; Dred Scott v. Sandford, 19 Howard, 401. •

f Conkling, Treatise, 4 ed. 155; Ward v. Arredondo, 1 Paine, 410.
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The declaration describes the plaintiffs as “ an association 
of persons carrying on the banking business in Omaha, 
Nebraska.” “ This court does not hold,” says Curtis, J., 
“ that either a voluntary association of persons, or an asso-
ciation into a body politic, created by law, is a citizen of a 
State within the meaning of the Constitution.”* Moreover, 
where the jurisdiction of the Circuit Court depends on the 
character of the parties, and such party, either plaintiff or 
defendant, consists of a number of individuals, each one 
must be competent to sue in the courts of the United States, 
or jurisdiction cannot be entertained.f

The averments of the petition referred to are not equiva-
lent to an averment that the plaintiffs are citizens of Ne- 
braska.J They may have been aliens, or citizens of New 
York, or some other State, doing business at Omaha. No 
legal inference that they were citizens of Nebraska can be 
drawn from any of the facts averred.

The description of the Express Company as a foreign 
corporation, formed under and created by the laws of the 
State of New York,” is not a sufficient or proper descrip-
tion of the defendants to bring them within the jurisdiction 
of the Circuit Court.§

The petition fails to aver that the corporation defendant 
has its principal place of business in New York, and is there-
fore defective, under the opinion of Chief Justice Taney in 
the last case in Covington Drawbridge Co. v. Shepherd.\\

II. The merits. The property was delivered, accepted, and 
carried under and subject to the provisions of a special con-
tract, and not under or in pursuance of a general under-
taking on the part of the defendants to transport the prop-
erty as common carriers. There can be no doubt, at this * * * §

* Lafayette Insurance Company v. French, 18 Howard, 405; and see Paul 
v. Virginia, 8 Wallace, 168.

f Strawbridge v. Curtiss, 3 Cranch, 267.
J Brown v. Keene, 8 Peters, 112; Piquignot v. Pennsylvania Bailroad 

Company, 16 Howard, 104.
§ Marshall®. Baltimore & Ohio Railroad Co., 16 Howard, 314; Lafayette 

Insurance Co. v. French, 18 Id. 404.
[| 20 Id. 227.
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time, notwithstanding that able writers once thought other-
wise, that such a receipt, accepted under such circumstances, 
constitutes an agreement between the company and the owners 
of the property, and has the same effect in Jaw as if signed 
by both parties.*

The defendants having been thus shown to have been spe-
cial carriers of the property in question, the court should 
have instructed the jury that the plaintiffs could not recover 
in this action.

It is a question of law for the court, and not of fact for 
the jury, whether facts proved or admitted constitute a spe-
cial contract or not.f

Whenever a special contract exists, changing the charac-
ter of a carrier from a common to a private carrier, the latter 
cannot be declared against as a common carrier, but the 
action must be on a special contract, or for a breach’of duty 
arising out of such contract; and if the declaration in such 
case set forth the general liability of the defendants as a 
common carrier, the variance is fatal.J

The declaration here was upon a supposed general under-
taking as common carriers.

The court should have instructed the jury, that by the 
terms of this contract, there could be no recovery against 
the defendants, unless they were guilty of gross negligence 
or misfeasance in regard to this property, and the loss was 
occasioned thereby.

The terms of the contract leave no doubt as to the mean-
ing of the parties. And we contend that effect should be 
given to their stipulation, at least to the extent of relieving 
the carriers from liability for every degree of negligence, 
except that which has been termed gross or guilty negligence, 
or which amounts to positive misfeasance.

* York Company v. Central Railroad, 3 Wallace, 111.
f Kimball v. Rutland & Burlington Railrdad Company, 26 Vermont, 

248.
t Kimball v. Rutland & Burlington Railroad Company, 26 Vermont, 

248; Shaw v. York & N. M. Railway Company, 13 Adolphus & Ellis (N. 
S.), 347; Crouch v. London & N. W. Railroad Company, 7 Exchequer, 705.
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This court has never decided, we suppose, that a stipula-
tion against losses from negligence, short of misfeasance or 
misconduct, cannot be made by a carrier of merchandise. 
In the case of York Company v. Central Railroad*  the question 
did not arise, but there Field, J., would seem to speak of 
misconduct of the carrier as a thing alone against which no 
contract could be maintained.

The spirit of the later adjudications, in those States where 
the subject has been most carefully considered, is not op-
posed to any agreement or arrangement betvyeen parties to 
such a transaction, which shall relieve the carrier of property 
from responsibility for negligence which does not amount 
to positive misconduct or fraud, misfeasance, malfeasance, 
or gross negligence, in respect to the subject committed to 
his care.f

The doctrine of Pollock, C. B., in Beal v. South Devon 
Railway Company £ that “ a contract to which a person has 
signed his name is, quoad him, a reasonable contract; that 
he has agreed to it, and therefore has no right to complain 
of it,” is a doctrine 'which commends itself to good sense.

Mr. Justice DAVIS delivered the opinion of the court.
Before proceeding to consider the merits of this contro-

versy, it is necessary to dispose of the point of jurisdiction 
which is raised.

It is urged that the Circuit Court had no jurisdiction 
over the cause, because there was no authority to transfer it. 
This depends on the construction of the acts of Congress 
relating to the subject.

On the admission of a new State into the Union, it be-

* 3 Wallace, 113.
f Dorr v. New Jersey Steam Navigation Company, 1 Kernan, 485; Wells 

v Steam Navigation Company, 4 Selden, 381 ; Wells v New York Central 
Railroad, 24 New York, 181 ; Smith v. Central Railroad Company, lb 222; 
Bissell v. The same, 25 Id. 442; Moore v. Evans, 14 Barbour, 528; Brown 
v. Eastern Railroad Company, 11 Cushing, 97; Buckland v. Adams’ Ex-
press Company, 97 Massachusetts, 124; Kaliman v. United States Express 
Company, 3 Kansas, 210; Prentice v. Decker, 49 Barbour, 21.

J 5 Hurlstone & Norman, 883.
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comes necessary to provide not only for the judgments and 
decrees of the Territorial courts, but also for their unfin-
ished business. In recognition of this necessity Congress, 
after Florida became a State, passed an act providing, among 
other things, that all cases of Federal character and juris-
diction pending in the courts of the Territory be transferred 
to the District Court of the United States for the District of 
Florida. The provisions of this act were made applicable, 
at the time of its passage, to cases pending in the courts of 
the late Territory of Michigan, and were afterwards ex-
tended to the courts of the late Territory of Iowa. Con-
gress, in making this provision for the changed condition of 
Iowa, thought proper in the same act to adopt a permanent 
system on this subject, and extended the provisions of the 
original and supplementary acts to cases from all Territories 
which should afterwards be formed into States.

It is contended, if this cause were transferable at all, it 
went, under these acts of Congress, to the District Court, 
and not to the Circuit Court. This would have been true if 
Nebraska had not at the time of the transfer occupied a dif-
ferent judicial status from that occupied by Florida, Michi-
gan, or Iowa, when these laws were passed. These States 
were not then a part of any one of the judicial circuits, 
while Nebraska, when this cause was removed, was attached 
to the eighth circuit. Their District Courts had general 
Circuit Court powers, while the District Court in Nebraska 
had only the ordinary jurisdiction properly belonging to the 
District Courts of the country. If Nebraska had not at the 
time of the transfer formed a part of a judicial circuit, her Dis-
trict Court would, by virtue of the laws above recited,, have 
been clothed with the general powers of a Circuit Court, 
and could have taken cognizance of this cause, and it would, 
in the purview of these laws, have been rightfully transfer-
able to it. To construe these laws so as to limit the right 
of transfer to the District Court alone, without regard to the 
powers of that court, would defeat the very object Congress 
had in view. That object is made plain enough by the leg-
islation relating to this subject. It was, on the admission
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of a new State, to transfer pending civil cases of a Federal 
character from the Territorial courts into the District Court, 
if the State did not form part of a judicial circuit; because 
in such a case the District Court was invested with Circuit 
Court powers. But if the State were attached to a circuit, 
then, as the District Court did not possess this jurisdiction, 
the cause was transferable to the Circuit Court. To adopt 
any other construction would render the provisions for the 
transfer of causes, in case a new State on its admission were 
attached to a circuit, nugatory.

It is said, if cases of a Federal character were properly 
transferable to the Circuit Court, this was not one of them; 
because it does not appear that the suit was between citizens 
of different States. It is true there is no direct averment to 
this effect, but it is the necessary consequence of the facts 
stated in the pleadings, that the parties to the suit were citi-
zens of different States. The averment that the plaintiffs were 
a firm of natural persons, associated together for the purpose 
of carrying on the banking business in Omaha, and had 
been for a period of eighteen months engaged in said busi-
ness at said place, is equivalent to saying they had their 
domicile there; In this country people usually live and Have 
their citizenship in the place where they do business. Espe-
cially is this true of persons engaged in a business requiring 
capital, and involving risk, at a point which is remote from 
the great centres of trade and commerce.

The citizenship of the defendant is clearly enough averred. 
It is alleged that the United States Express Company, the 
defendant in the suit, is a foreign corporation formed under 
and created by the laws of the State of New York. The 
obvious meaning of this allegation is that the defendant is a 
citizen of the State of New York. The course of proceeding 
in the court below shows that the parties to the suit recog-
nized it as being of Federal jurisdiction, and it could only 
be so (as there was no Federal question -involved)*  on the 
ground that the plaintiffs and defendant were citizens of 
different States. If the parties had thought otherwise, after 
the cause reached the Circuit Court, the point would have
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been taken, and an effort made at least to test the jurisdic-
tional question. The record shows that nothing of the sort 
was attempted.

There remains to be considered the merits of this case, so 
far as they are presented in the bill of exceptions.

The only subject for review here is the charge given by 
the court to the jury. The court instructed the jury only 
on a single point—that of negligence. The jury were told 
substantially that, although the contract was legally sufficient 
to restrict the liability of the defendant as a common carrier, 
yet, if the defendant was guilty of actual negligence, it was 
responsible. And that it was chargeable with negligence, 
unless it exercised the care and prudence of a prudent man 
in his own affairs. The defendant requested the court to 
charge the jury that it was not liable unless grossly negligent.

To understand what are the rights of the parties to this 
suit, so far as the court was asked concerning them, it is 
necessary to see what were the facts proved in the case. It 
appears that the particular lot of gold dust, which is the 
subject of this controversy, was confided to the express com-
pany for transportation to Philadelphia, on the 29th of Sep-
tember, 1864, and that it was one of a series of shipments 
of the same kind, running through a period of eighteen 
months or more. The receipt given for the packages was 
not different from the ordinary receipts of the company, and 
was doubtless intended to limit the liability of the company 
as common carriers. There were two routes employed by 
the express company to convey their property—one across 
the State of Iowa, and the other to St. Joseph, Missouri, and 
thence across that State by the Hannibal Railroad. The lat-
ter was the most expeditious route, but the former the safest, 
as Missouri, although at the time adhering to the Union, 
was in a disturbed and unsettled condition. The property 
in dispute was conveyed by the St. Joseph route, and was 
robbed while in transit across the State by a band of armed 
men. Under the circumstances in which the country was 
then placed, no prudent man, in the management of his own
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affairs, would have sent his property by the Missouri route, 
if another route were open to him. It seems tha.t the plain-
tiffs acted on this idea, for one of them testifies that he noti-
fied the agent of the company not to send their gold dust by 
the St. Joseph route. If this testimony be true, it is hard 
to conceive a grosser case of negligence, for here were two 
routes—the one safe and the other hazardous—and yet the 
express company, in defiance of the wishes of the owner of 
the property, reject the safe, and adopt the hazardous route. 
Carriers of goods cannot escape responsibility if they behave*  
in this manner, for they are required to follow the instruc-
tions given by the owner of property concerning its trans-
portation, whenever practicable.*  In this case it wras prac-
ticable to obey the instruction given by the plaintiffs, and 
the defendant furnishes no excuse for not obeying it.

It is said that the weight of the evidence is against the 
statement of the plaintiffs, that they directed their goods 
sent by the Iowa route. Conceding this to be true, it can-
not be corrected here. It was a proper matter to be con-
sidered by the court below, on a motion for a new trial, but 
the granting or refusing such motions are not subject to be 
reviewed in this court.

If the evidence in the case tended to prove the defendant 
guilty of actual negligence, then the court below were justi-
fied in basing upon it an instruction to the jury. That it 
did tend to prove it is clear, and the charge of the court on 
the subject correctly stated the law to the jury.

As the court was not asked to instruct the jury on any 
other point, there is not, as the argument for the plaintiff 
in error seems to suppose, anything else for this court'to 
review. It is the usual practice for the presiding judge at a 
nisi prius trial, in his charge to the jury, to take up the facts 
and circumstances in proof, explain their bearing on the con-
troverted points, and declare what are the legal rights of the 
parties arising out of them. If the charge does not go far 
enough, it is the privilege of counsel to call the attention of

* Redfield on Carriers, g 34.
VOL. VIII. 23
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the court to any question that has been omitted, and to re-
quest an instruction upon it, which, if not given, can be 
brought to the notice of this court, if an exception is taken. 
But the mere omission to charge the jury on some one of 
the points in a case, when it does not appear that the party 
feeling himself aggrieved made any request of the court on 
the subject, cannot be assigned for error.

Jud gmen t  aff irm ed .

Youn g  v . Marti n .

1. The entries of a clerk of a Territorial District Court, stating in a general
way the proceedings had in that court, and that they were excepted to 
by counsel, do not present the action of the court and the exceptions 
taken in such form that they can be considered by this court.

2. It is no part of the duty of the clerk to note in his entries the exceptions
taken, or to note any other proceedings of counsel, except as they are 
preliminary to, or the basis of the orders or judgment of the court.

8. To be of any avail, exceptions must be drawn up so as to present dis-
tinctly the ruling of the court upon the points raised, and must be 
signed and sealed by the presiding judge. Unless so signed and sealed, 
they do not constitute.any part of the record which can be considered 
by an appellate court.

4. When parties, after a demurrer interposed by them to an answer is over-
ruled, instead of relying upon its sufficiency, file a replication, they 
thereby abandon the demurrer, and it ceases henceforth to be a part of 
the record.

Error  to the Supreme Court of the Territory of Utah.
The case was begun in a District Court of the Territory 

just named, and was carried thence to the Supreme Court 
of the same, under the provisions of an act of the legisla-
ture of the Territory, providing for appeals to the Supreme 
Court, approved January 18th, 1861.*  The 1st section of 
that act provides:

“ That hereafter whenever any final order, judgment, or de-
cree is made or rendered in the District Court of the Territory, 
the party aggrieved may have the same reviewed in the Supreme 

* Ee vised Statutes of Utah Territory, 1866, p. 66.
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Court on appeal, by obtaining from the clerk of the court, mak-
ing or rendering such order, judgment, or decree, a complete 
transcript of the record of the case, which shall be filed with 
the clerk of the Supreme Court.”

The 7th section provides that:
“ The bearing of the Supreme Court shall be upon the record 

and argument of counsel; and the District Court is hereby re-
quired to sign all bills of exceptions taken to its rulings, decis-
ions, or charge to the jury, which shall be incorporated into 
and constitute part of the record of the cause.”

The 8th section provides that:
“ When the judgment, final order, or decree shall be reversed, 

either in whole or in part, the Supreme Court may render such 
judgment as the court below should have rendered, or remand 
the cause to the court below to proceed according to the de-
cision of the Supreme Court.”

Final judgment was rendered in the District Court against 
the plaintiffs, on the 14th of March, 1867, and a complete 
transcript of the proceedings in the case was filed by the 
plaintiffs, with the clerk of the Supreme Court of the Terri-
tory, on the 2d of August, 1867, attached to which tran-
script was an assignment of errors by the plaintiffs, with a 
prayer asking that the judgment of the District Court might 
be reversed, and judgment rendered in favor of the plain-
tiffs on the record. No bill of exceptions was taken at the 
trial in said District Court, but in the record the following 
appeared, to wit:

“August 23d.
“Plaintiffs’ counsel filed demurrer to defendant’s answer, which 

was argued by Messrs. Baskin and Hempstead, for plaintiffs, and 
Messrs. Marshall and Carter, for defendant. Pleadings submitted 
to the court and held under advisement.”

“ August 24th.
“ Court overruled demurrer filed by plaintiffs to defendant’s an-

swer, and ruled that defendant has a lien on the goods of E. R. 
Young & Sons, now in possession of defendant, for freight, both 
by the McWhurt train and tbe Irwine train.
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“Plaintiffs ordered to reply as though demurrer had not been 
filed. C. H. Hempstead, Esq., counsel for plaintiff, excepted to 
the ruling of the court.”

“ December 7th.
“ C. H. Hempstead, Esq., made a verbal motion praying for 

judgment and damages on the pleadings. Motion argued by 
Messrs. Baskin and Hempstead for plaintiffs, and Messrs. Mar-
shall and Carter for defendant.

“Pleadings submitted to the court and held under advise-
ment.”

“ December 8th.
“Motion for judgment overruled. Balings excepted to by 

plaintiffs’ counsel.”

The Supreme Court of the Territory dismissed the appeal, 
and the plaintiff took this writ of error.

Mr. De Wolfe, for plaintiff in error; Mr. Van Cott, contra.

Mr. Justice FIELD delivered the opinion of the court.
There is no evidence contained in the transcript that any 

exceptions were taken to the action of the District Court of 
the Territory, except such as appears from the minutes of 
the clerk. These minutes are mere memoranda, stating, in 
the briefest and most general manner, the proceedings had 
in court. They do not purport to give the particulars of the 
proceedings, but only to describe their character. They 
were made to preserve an account of the general order of 
business of the court, and to assist thè clerk in the subse-
quent preparation of the formal record. In this case they 
state that, on a day mentioned, the plaintiffs’ counsel filed a 
demurrer, which was argued and taken under advisement; 
that, on the subsequent day, the demurrer was overruled, 
and the plaintiffs excepted. And, also, that afterwards, on 
a certain day, the plaintiffs’ counsel made a verbal motion 
for judgment and damages on the pleadings; that the mo-
tion was argued and, on the following day, overruled, and 
that the ruling was excepted to.

These entries do not present the action of the court and 
the exceptions in such form that we can take any notice of
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them. It is no part of the duty of the clerk to note in his 
entries the exceptions taken, or to note any other proceed-
ings of counsel, except as they are preliminary to, or the 
basis of, the orders or judgment of the court. To be of any 
avail, exceptions must not only be drawn up so as to present 
distinctly the ruling of the court upon the points raised, but 
they must be signed and sealed by the presiding judge. 
Unless so signed and sealed, they do not constitute any part 
of the record which can be considered by an appellate court.*

It is true, as stated by counsel, that the object of a bill of 
exceptions is to make matter of record what would not other-
wise appear as such, and that no bill is necessary where the 
error alleged is apparent upon the record. So here, had the 
demurrer been in the transcript, and it had appeared that 
the plaintiffs had relied upon its sufficiency, and final judg-
ment thereon had passed against them, the error of the 
court, if any existed, would Have been open to examination, 
for it would have been disclosed by the proceedings. No 
bill of exceptions, then, could have presented more clearly 
the ruling of the court, f But the demurrer is not in the 
transcript, and it is only a matter of conjecture whether it 
was a special or general one; to the form or substance of 
the answer. Nor is any order overruling the demurrer 
shown; a statement of the clerk in his entries that such was 
the fact is all that appears. But, independent of this con-
sideration, the ruling.of the court on this point would not be 
noticed, for it appears that the plaintiffs, instead of relying 
upon the sufficiency of the alleged demurrer, filed a replica-
tion to the answer. They thus abandoned their demurrer, 
and it ceased to be a part of the record.J

The exception to the ruling in denying the motion for 
judgment on the pleadingsis not only subject to the general 
objection already stated, but to the further objection, that

* Williams v. Norris, 12 Wheaton, 119; Leveringe v. Dayton, 4 Washing-
ton’s Circuit Court, 698.

t Suydam v. Williamson, 20 Howard, 427.
j Aurora City v. West, 7 Wallace, 92; Clearwater v. Meredith, 1 Id. 42; 

Brown v. Saratoga Railroad Co., 18 New York, 495.
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the grounds upon which the motion was made or denied are 
not given. The motion was not made at the trial, and, as 
counsel suggests, it may have been denied on a point of 
practice, without respect to the merits.

Judgme nt  af fir med .

Gilbe rt  & Seco r  v . United  Stat es .

1. An act of Congress directing the Secretary of the Navy to enter into a
contract with certain parties, provided it could be done on terms previ-
ously offered by the parties, does not, of itself, create a contract.

2. If such parties afterwards sign a written agreement with the secretary,
on terms less favorable to them than the act of Congress authorized the 
secretary to make, they must abide by their action in accepting the less 
favorable terms.

Appe al  from the Court of Claims; the case being this:
By an act of March 3d, 1847, making appropriations for 

the naval service, certain sums were set apart for floating dry-
docks at Philadelphia, at Pensacola, and at Kittery, which 
the Secretary of the Navy was directed to have built.

Proposals were received for these docks from several per-
sons, and among them from Gilbert & Secor, who offered to 
build the dock at Kittery for $732,905. The proposals were 
made on a-basis that the docks should have what is known 
“as tar and felt sheathing.” If the'sheathing known as 
“ copper sheathing ” was required, the offer was to do the 
work for an additional sum of $72,742.

Upon an examination of the proposals, and on full con-
sideration of the plans proposed, it was found that the ap-
propriation made by Congress in the act just mentioned, 
was insufficient to pay for the work on the plan approved by 
the secretary. Thereupon, under the advice of the Attorney- 
General, the secretary declined to make any contracts.

At the next session, Congress having considered the 
matter, passed another act,*  in which the secretary was di-

* Act of 3d August, 1848.
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rected, in the execution of the act already mentioned, to enter 
into a contract with Dakin & Moody for the construction of 
a sectional floating dry-dock, basin, and railways at Philadel-
phia, and with Gilbert & Secor, for the construction of a 
balance floating dry-dock, basin, and railways at Pensacola, 
and with one or the other of the parties for the construction 
of a floating dry-dock, basin, and railways upon either of 
those plans that the secretary might prefer for the navy yard 
at Kittery; provided that such contracts could be made at 
prices that should not exceed by ten per cent, the prices 
which had been submitted by either of said parties. It was 
also provided that the secretary should, in contracting with 
said parties, enlarge the dimensions of said works at each 
yard to a capacity sufficient for docking war steamers of the 
largest class.

Under the powers conferred by this statute, the Secretary 
of the Navy contracted with Dakin & Moody, for the dock 
at Philadelphia, and with Gilbert & Secor, for the work at 
Pensacola.

In determining which of the proposed plans (both of which 
it seems were patented) he would select for Kittery, he seems 
to have considered whether he could get the dock at that 
place copper-sheathed without any additional cost. It is re-
cited in the contract, signed by him and the plaintiffs, for 
the work at that place, that “ the Secretary of the Navy, in 
the execution of the aforesaid law, after mature deliberation 
thereon, and in consideration that the said parties of the second 
part will copper-fasten said dock at Kittery, according to the 
specifications for the Pensacola dock hereto annexed, has 
determined to select, and does hereby select, the balance 
dock, basin, and railways of Gilbert & Secor, parties of the 
second part, as best adapted for the navy yard at Kittery.” 
A contract, with the recital just mentioned, and a provision 
that the dock should be copper-sheathed, was accordingly 
concluded. The work was to be done according to minute 
specifications, for the sum originally proposed, on the as-
sumption that felt and tar sheathing would be used. When 
executing this contract, Gilbert & Secor had protested against
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that provision. The contract also provided for the enlarge-
ment necessary for war steamers, and for the increase of the 
price of the work, by ten per cent.

The whole work being completed, the price named in the 
contract, $732,905 was paid to Gilbert & Secor. They, how-
ever, contended that this sum was the sum named on an as-
sumption that tar and felt sheathing, and not copper, would 
be used, and they accordingly asked for the $72,742 ad-
ditional. The government declining to pay it, Gilbert & 
Secor then brought suit in the Court of Claims. That court 
dismissed their petition, and they took the present appeal.

Messrs. Carlisle and McPherson for them, appellants here, con-
tended that the proposals were made under the first act of 
Congress, that it was in execution of that act, and of the pro-
posals under it, that all which was subsequently done was 
done; and that what was thus subsequently done amounted 
to an acceptance of their proposals. No new proposals, it is 
certain, had been made. Under what else then than the old 
ones, could anything be done by the government?

The second act was passed only because the first one did 
not make an appropriation sufficient to meet the proposals, 
and was, in fact, an acceptance of them; the secretary only 
being required to complete the matter in form.

Mr. Norton, contra.

Mr. Justice MILLER delivered the opinion of the court.
The present claim for $72,742.82 is the difference in value 

between felt and tar sheathing, and copper sheathing, the 
latter of which, by their contract, Gilbert & Secor, the claim-
ants, were required to put on the dock, and did put on it.

The claimants do not make any question that by the terms 
of the agreement signed by them, and by the Secretary of 
the Navy, they were bound to copper sheath the dock, and 
that this was included in the work which they agreed to do 
for the aggregate sum already mentioned. Nor do they con-
tend that there was any mistake in reference to that par-
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ticular, for they protested against that provision of the con-
tract while they signed it.

But the proposition on which their claim is based seems, 
when fairly stated, to be this: That the act of Congress under 
which the secretary acted when he made the contract with 
them, was itself an acceptance of certain proposals made by 
plaintiffs, and, therefore, taken in connection with those pro-
posals, constituted a contract binding on the government, and 
that under that contract the dock was built. That those pro-
posals were framed on the basis of allowing the sum now 
claimed for copper sheathing if copper was used.

But it seems to us that the statement of the case sufficiently 
negatives the idea that the act of Congress completed a con-
tract.

When did the claimants become bound to build such a 
work as that specified in their final contract? That work 
was much larger than the one for which they made proposals. 
When did they consent to the enlargement? Their proposals 
of the year previous had been rejected by the secretary. 
When did they renew them ? The proposition which Con-
gress authorized the secretary to accept was ten per cent, 
larger than any proposal they had made. Did Congress 
mean to say, we accept your proposal, and give you ten per 
cent, more than you have asked? Or did it mean to author-
ize the secretary to make the best terms he could, not 
exceeding that limit? Clearly it must have intended the 
latter. *

It also appears from the agreement signed, and therefore 
accepted by the claimants, that the secretary was induced to 
exercise the option which the act gave him in regard to the 
two kinds of work, in favor of that of claimants, in con-
sideration that they would copper-fasten the dock without 
additional charge. Having thus induced the secretary to 
decide in their favor, they are not at liberty to repudiate this 
part of their contract.

If these transactions are to be construed by the rules which 
govern agreements between private individuals, there does 
not appear to be any reason to infer a contract prior to the
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written agreement between the parties; nor any reason why 
that agreement should hot govern the rights of the parties.

Jud gmen t  af fir med .

Kempne r  v . Chur chi ll .

A sale of personal property, made much below its cost, by a man indebted 
to near or quite the extent of all he had, set aside as a fraud on credit-
ors ; it having been made within a month after the property was bought, 
and before it was yet paid for; made, moreover, on Saturday, while the 
account of stock was taken on Sunday (the parties being Jews), and the 
property carried off early on Monday.

Appe al  from the Circuit Court for the District of North-
ern Illinois, in which court, Churchill and others, merchants 
of New York, and judgment creditors of one Levison, filed 
a bill against a certain Kempner (Levison being impleaded), 
to set aside a purchase of a whole stock of dry goods which 
the bill alleged that Kempner, confederating and colluding 
with Levison how to cheat the complainant, and to hinder, 
delay, and defraud the creditors of Levison, had proposed to 
purchase, and had purchased of Levison, for a greatly inade-
quate consideration, to wit: for fifty-five cents on the dollar.

It appeared, from the testimony, that Levison, who kept 
a clothing store in Chicago, and had, at the time, a stock of 
clothes there, worth $6000, went on, about the middle of 
March, 1866, to New York, where, according to the testi-
mony, he enjoyed the reputation of “ a responsible, paying, 
first-class customer,” and there laid in an additional quan-
tity, which he purchased on credit, and which cost him 
$11,622 more. The new goods were forwarded to Chicago; 
and the whole stock thus cost $17,622. The circumstances 
attending the sale were thus testified to by Levison:

“ The sale was made on the Sth of April, 1866. I came back 
from New York about the 22d of March, 1866. I was in Chicago 
some few days; Mr. Kempner came in the store one day, shook 
hands, and said he had an idea of going to Omaha to open busi-
ness, and, if he could buy a cheap stock of goods, he would take



Dec. 1869.] Kempn er  v . Chu rch il l . 363

Statement of the case.

them up there; that was on Saturday, a week before the sale. 
I told him I had a pretty good stock of goods here that I would 
sell him, as I had a chance to go into something that would pay 
me better than this business just now. He said he would see, 
and come in to-morrow with his brother-in-law, and look over 
the goods, as he was a better judge of goods and prices than he 
was. On the following day, he came in with David Adams, and 
they did look over the stock, and he said he would go home and 
think about it, and come in to-morrow and see me. The next 
day, he came in and offered me fifty-five cents on the dollar. I 
got pretty mad at that, and told him seventy cents would 
not buy them, and went off and left him. A day or two after-
wards, he came in again, and we had a talk, and he said the 
goods were not worth more than that to him, and he had taken 
advice with some friends, who told him that goods were not worth 
as much then as they were at the time I bought them, and my 
credit was not very,good in New York, so I had to pay ten or 
fifteen per cent, more than any one else. He said he wanted to 
make something on them; he would have to sell them on credit, 
and wait for his money. I told him it was no such thing, that 
I did not pay more than any one else; that he might go around 
town and inquire, and make himself familiar with the .prices, 
and he could find out. I told him it did not make any difference, 
that that money would not buy them, and I expected to hear 
from another gentleman in the country, who wanted to go into 
business in Chicago, and I would, probably, sell out to him; 
that ended the conversation that day. The next day, I think it 
was, I met Mr. Kempner and asked him why he circulated the 
reports around that he had offered me fifty-five cents, and that 
I was going to sell out. He said he did not circulate any re-
ports, but he would take me in and show me a good honest man, 
who would tell me w’here those reports came from. I went in 
with him to David Witowsky’s fur store, on Lake Street; 
Witowsky said he had heard reports, but could not tell where 
they came from. We three stood and talked about the value of 
the goods. I went out after a while and went home to the store. 
In the afternoon, Mr. Kempner was passing by, and I called 
him in. We had some talk there about business. He said to 
me, 1 There is some pretty rough talk in town about you; you 
had better not delay this matter; you had better let me have 
the goods, and put the money in your pocket, and let the credit-
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ors go to the devil,’ or words to that effect. I told him I would 
not sell them for that price anyway. He said, ‘ That is my 
offer, and, if you can do any better, do it? I told him I did 
not see what I had to fear from the creditors; that I did not 
owe any one anything that was due, except Freidlander, Steitch 
& Co. He said, ‘ You had better look out for them, I know them 
better than you do? On Saturday, we came together again, in 
the store, the 7th of April, 1866. I told him 1 wanted to close 
the trade with him. I asked him to meet me half way in the 
offer. I had offered them to him before for sixty-five cents; 
either at this time or before he had offered me fifty-five cents. 
He said, ‘No; he would not give any more than fifty-five 
cents? Previous to that, I told him I would sell him the fixtures 
in the store. He said he would not have them if he bought the 
stock; that he would move the goods out of the store before he 
paid for them, or that he would pay for them as soon as he had 
them out of the store: I think the last were his words; that he 
did not want to have any trouble with them, for fear the credit-
ors might replevy them. We closed the trade on Saturday, and 

’he said he would come in on Sunday and take stock. On Sun-
day morning, he came in with David Witowsky, Jr., and David 
Adams ; I was there with Mr. Berk. Before we took stock, Mr. 
Kempner and I had some conversation; he asked me how much 
I owed Freidlander, Steitch & Co. and several other parties. I 
told him I owed Freidlander, Steitch & Co. a little over $3000, 
and named over some other creditors, but I don’t remember their 
names, or the amounts I gave. He said, ‘Little Coleman’ 
would have to suffer too. I told him I did not know that; I 
only owed him a little over $200, and I might pay that bill. We 
then went to work and took stock. When we got through 
taking stock, and we were starting for home, he said, ‘ You had 
better give me the key of the store, so as to show that the goods 
are in my possession? I then gave him the key of the store, 
and told him I must have the money for the goods by twelve 
o’clock the next day. He said, you shall have it as soon as I 
get the goods moved. On Monday morning, I came down to the 
store about nine o’clock, or between nine and ten, and the goods 
were already removed.”

The fifty-five per cent, agreed on between the parties, gave 
Levison $9725. The bill of the goods sold was, however,
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made out on the basis of the New York cost, $17,622, and 
receipted accordingly. The goods were removed to a base-
ment-story, op cellar, at some distance from the.store (for 
the purpose, as Kempner asserted, of saving storage); and 

•the $9725 paid in cash to Levison.
Levison in his answer given, as in his testimony, ad-

mitted the fraud. Kempner in his, denied all fraud on his 
part, and represented himself as having come from California 
with $12,000 in gold, his only fortune; that being in Chicago 
he met Levison, who had also been in California, and whom 
he had known there; that Levison urged him to buy him 
out; that after several interviews, Levison sent for him and 
accepted his offer of fifty-five cents for the dolUr of cost, say-
ing, “Well, you shall have them. I am sick of this business; 
I want to be in some business in which I shall be occupied 
all day long doing something.” Kempner’s answer further 
asserted that he knew of no judgments or liens on the prop-
erty, and that the purchase was not made to forestall or 
delay Levison’s creditors; and it denied the conversation 
stated by Levison in which he, Kempner, was represented 
as having urged Levison to make a sale and to disregard his 
creditors. It asserted that the goods were worth nothing 
like the cost price, and that the consideration paid was not 
fraudulently below value, and it charged that the complain-
ant’s.bill was filed in collusion and conspiracy with Levison, 
to defraud Kempner, while he, Levison, was permitted to go 
free, with the money paid him.

There was a great amount of testimony (the record having 
had 260 pages) to .show fraud. Much of it was not direct, 
and some of it was more or less contradictory. Numerous 
persons were examined to show that the cost price of the 
goods was too high; but they failed to show that it was so 
to the extent of forty-five per cent, or near it.

At the time of the sale Levison owed about $15,000. With 
the cash that Kempner paid him he could show in money 
and furniture about $13,000, owned by himself. His wife 
had property.

As to the conspiracy alleged by Kempner between the
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complainants and Levison, it appeared that the sale having 
been made on the 9th, Levison was arrested on the 10th 
upon the affidavit of a brother-in-law to one of the complain-
ants; that on the 11th, complainant came to Chicago; that 
he staid until the 14th; that while here he discharged the 
warrant of arrest of Levison, and employed Levison’s previ-
ously retained counsel, to collect his debt out of the goods 
sold to Kempner; that on the 16th (Sunday intervening), 
Levison confessed judgment to the complainants; that on 
the 17th he confessed judgments to sev6n other of the credi-
tors, now complainants, and on the same 17th April this bill 
was filed as a creditor’s bill, on executions returned unsatis-
fied as against Levison; that none of these demands were due 
at the time under three months, except one, which rested in 
open account; that those judgments were confessed in the 
office of Levison’s attorneys; and, that the bill waived an 
answer on oath.

The parties defendant were Jews.

The court below, on view of all the evidence, decreed the 
sale fraudulent, and Kempner appealed.

Mr. S. A. Goodwin, for the appellant:
We charge that the bill has been filed by collusion between 

the complainants and Levison, and we think that the dates 
at which, and the circumstances wherein the judgments were 
obtained show that.

But passing to the complainants’ case, it is certain that 
they must establish affirmatively, that the sale was fraudu-
lently intended by Levison, and, as a fact, that Kempner 
conspired with Levison to cheat and defraud the creditors 
by having such sale made with the design of keeping the 
merchandise beyond the reach of process of law; and that 
the sale was in fact made for such purpose, that is to say, to 
hinder and delay creditors.*  These are the allegations of 
their bill.

* Cadogan v. Kennett, 2 Cowper, 434; United States v. Hooe, 3 Cranch, 
88; Clements v. Moore, 6 Wallace, 299.
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The bona fides of the purchase by Kempner is affirmatively 
established. Levison’s whole indebtedness on the 9th of April, 
1866, was within $15,000. He had full $13,000 money and 
chattels. The complainants do not allege nor show, nor did 
Levison, as a witness, pretend that he had not notes, claims, 
and choses in action, or other moneys to meet the balance of 
$1100 in full. His wife had money. It is incumbent on the 
complainants to show affirmatively that Levison was bank-
rupt before they can charge that the sale was fraudulent. 
The complainants do not show anywhere in the case, that 
Levison has not now, nor that he has not always had money 
enough to pay these creditors all he owes. The answer 
which the complainant’s solicitors drew for him does not 
deny that he has such money.

Kempner could not know of a fraudulent purpose which 
Levison did not entertain, so far as shown, for he (Levison) 
substantially negatives that. In the absence of that main 
necessary fact, the complainants have attempted to prove 
some remarks, which, if substantiated, they seem to suppose 
would show Kempner cognizant of some wrong intention. 
But they are all unsatisfactory for the conclusion, and every 
one of them denied by Kempner and disproved. Besides, 
if considered proved; they would not indicate knowledge or 
intent on Kempner’s part, that the money paid would not be 
applied to satisfy creditors. If the sale was honest and fair, 
and for a fair price, it could make no difference that the 
creditors might not be paid in full. Purchases are often 
made of the stocks of insolvents, and rightly and honestly, 
although such consequences necessarily ensue.

As to the value of the goods there is a difference of opinion, 
but the preponderance is with the defendant. Inadequacy 
of consideration is thus exploded, either as a badge of fraud 
per se, or as a motive for a fraudulent collusion with Levison. 
Kempner’s purpose of going into trade was a legitimate one. 
The right to sell was perfect in Levison, either at wholesale 
or retail. The right to buy and make a good, or even a hard 
bargain, cannot be denied to a purchaser, there being no 
fraudulent conspiracy between vendor and vendee.
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The debts of Levison were not due. No suit had been 
commenced, or even threatened. Kempner could therefore 
have had no design to place these goods beyond the reach 
of an execution in behalf of these creditors. Levison’s cred-
itors had no lien on them fixed or inchoate. Nor had they 
begun, or threatened to begin any proceedings to mature a 
lien. The full price paid put Levison in funds to pay his 
creditors.

The Supreme Court of Illinois say, in Waddams v. Hum-
phrey,*

“No matter how much a man may be indebted, he may sei] his 
property for a fair price, or even for a price below the market value, 
if done honestly and with no view to delay, hinder, or defraud 
creditors of their just dues. A debtor may sell his property for 
a fair price, even if he sells it with the avowed intention of de-
feating an honest claim, if no lien exists to forbid it.”

It was reasonable prudence for Kempner to remove the 
goods at once into his own possession after the inventory 
was made. Prompt possession has never before been urged 
as a badge of fraud. On the contrary, possession left with 
the vendor has always been considered ground of suspicion.! 
It is idle to say that the possession was in haste to avoid 
seizure by creditors. There was not only no such thing 
threatened, but not one of Levison’s creditors was in a posi-
tion, legally, to touch these goods by attachment, replevin, 
execution, or other process.

These parties were all Jews, and with them Sunday is 
always a secular and convenient day for any extra work.

Will it be said that the receipt on the invoice of goods 
sold, was taken for the whole sum fraudulently? The charge 
is without foundation. All the parties connected with the 
sale well knew the amount Kempner was to give. It was 
openly and notoriously known, and talked about by near a 
dozen witnesses. How then could Kempner expect to keep 
it a secret by the form of the receipt? t

* 22 Illinois, 663; and see Hessing v. McCloskey, 37 Id. 342.
f Twyne’s Case, 1 Smith’s Leading Cases, 1.
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Deeply as the law abhors fraud and crime, it equally ab-
hors the imputation of eithef, except upon clear and con-
trolling evidence. And the onus is therefore upon the 
creditor who assails a sale to show the fraud which he re-
lies on.

Levison’s testimony is worth very little, situated as he is, 
interested to pay his debts with property which he once 
sold, while he keeps the $10,000 consideration-money in his 
pocket, and proclaims his own turpitude.

Mr. Gillet, contra.

Mr. Justice GRIER delivered the opinion of the court.
It has been frequently held that fraud ought not to be pre-

sumed, but must be proved. But th£ evidence of it is 
almost always circumstantial. Nevertheless, though circum-
stantial, it produces conviction in the mind often of more 
force than direct testimony.

It would be a troublesome, as well as an unprofitable task, 
to examine all the very astute arguments, founded on the 
large mass of testimony contained in the record, to show 
that the court below have come to a wrong conclusion. It 
suffices to say that it sufficiently appears that the evidence 
before the court fully justified their conclusion.

It is true that mere inadequacy of consideration, unless 
extremely gross, does not per se prove fraud. But the direct 
testimony here confirms the fact that Kempner urged the 
acceptance of his oiler to purchase with arguments such as 
this: “ There is some pretty rough talk in town about you. 
You had better not delay this matter. You had better let 
me have the goods and put the money in your pocket, and 
let the creditors go to the devil.”

The circumstantial evidence amply confirms this direct 
evidence of fraud.

1st. The false receipts given for full value on Saturday.
2d. The account of stock made out on Sunday.
3d. The removal of the goods into a cellar on Monday.
The defendant’s endeavor to prove by experts, that the price 

vol . vin. 24
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given was sufficient, tends only to confirm the correctness of 
the decree of the Circuit Court, which is

Affi rme d  with  co sts .

Mat ti ng ly  v . Nye .

1. The statute of 13 Eliz., ch. 5, which is in force in the District of Colum-
bia, does not affect, in favor of subsequent creditors, a voluntary settle-
ment made by a man, not indebted at the time, for his wife and children, 
unless fraud was intended when the settlement was made. Sexton v. 
Wheaton (8 Wheaton, 229; S. C. 1 American Leading Cases, 1), ap-
proved and affirmed.

2. A judgment for money due, at a certain time, against the party making
the settlement, is conclusive in respect to the parties to it. It cannot 
be impeached collaterally, and it cannot be questioned upon a creditor’s 
bill.

Appea l  from the District of Columbia; the case being 
thus:

Nye, a man not very provident, bought a city lot of no 
great value in Washington, with some money that he had, 
and on the 25th June, 1857, had it conveyed in trust for his 
wife and children, to one Harkness as trustee. The pur-
chase and conveyance in trust was made, as it seems by 
Harkness’s own account of it, by Nye at the suggestion of 
Harkness, “ who, living in the neighborhood of Nye, and 
having frequent opportunities of seeing the destitution and 
need of the family, and the infirm and broken health of the 
wife, interested himself in securing a home for herself and 
children, proposed a conveyance by which the property 
should be secured against the contingencies of any future 
recklessness or want of care in the said Kye.” On the 21st 
July, 1860—that is to say a little more than three years after 
this transaction—Nye obtained money of one Mattingly, a 
person with whom he had had frequent money dealings, and 
sometimes as it seemed at exorbitant rates (including some 
dealings before the purchase), making, for the money now 
got, an assignment of a certain claim, but .whether in satis-
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faction or as security the assignment did not clearly show. 
The money not being repaid, Mattingly sued and obtained 
judgment against him on the 10th June, 1863; and execu-
tion having issued without result, he now filed a creditor’s 
bill againt him, his wife and children, making the trustee 
also a party, to set the trust aside, and have satisfaction from 
the property conveyed. The bill alleged that at the date of 
the purchase and settlement Nye owed him money; but this 
was denied by the answer, and, as this court considered on 
an examination of the evidence, not true!

It was also asserted .in Nye’s answer that the judgment 
given was given by default, and that nothing was due by 
him to Mattingly even then.

The question was, therefore, the validity, as against a 
party becoming a creditor three years afterwards, of a set-
tlement in favor of his family, made by a man not indebted 
at the time, and made'apparently without fraudulent intent 
in fact; the case being complicated only by the point set up 
in the answer of Nye, to wit, that the judgment on which 
the creditor’s bill was filed was for an unfounded claim, and 
got through his own default.

The court below thought the settlement good; and dis-
missing the bill, Mattingly appealed.

Messrs. Cox and Phillips, for the appellant.

Mr. Bradley, contra, relied on Sexton v. Wheaton; and note 
thereto in 1 American Leading Cases, 1. He contended 
also, that there being a proceeding in equity which rested 
wholly on an assumption of a valid judgment, as a base, it 
was competent for the defendant to show that in fact the 
judgment had no validity; even if by so doing he impeached 
it collaterally.

Mr. Justice SWAYNE delivered the opinion of the court.
This is an appeal in chancery from the decree of the Su-

preme Court of the District of Columbia. The case as dis-
closed in the record is as follows: On the 10th of June,
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1863, the complainant recovered a judgment at law against 
the defendant, J. W. Nye, for $2450, with interest from the 
21st of July, 1860, until paid, and costs; a Ji. fa. was issued 
and returned nulla bona. The defendant has no property 
liable to execution. On the 25th of June, 1857, Nye bought 
and paid for the property described in the bill. It was con-
veyed by deed of that date to the defendant, Harkness, in 
trust for Mary Nye, the wrife of J. W. Nye, and her chil-
dren. The legal title is still in Harkness upon that trust. 
The bill is a creditor’s bill, filed to reach this property. It 
alleges, in addition to the facts already stated—which are 
not controverted—that a large part of the indebtedness for 
which the recovery at law was had, subsisted at the time 
the property was bought and conveyed, and that hence it 
is liable in equity to be applied, in satisfaction of the judg-
ment.

Nye and Harkness only answered. Harkness denies that 
there was any indebtedness by Nye to the complainant at 
the time of the purchase and conveyance of the trust prop-
erty. Nye alleges usury in the transactions between him 
and the complainant to a very large extent; that they had 
settled everything before the trust property was conveyed 
to Harkness, and that he then owed the complainant noth-
ing; thaf the judgment-was rendered by default; that he 
intended to defend, and could have done so successfully, but 
that he was prevented by extreme illness.

Testimony was taken upon both sides. The court below 
dismissed the bill.

The case involves several legal propositions which it is 
proper here to state.

1. The statute of 13 Eliz., ch. 5, is in force in the county 
of Washington, but it does not affect a conveyance like this 
as to subsequent creditors, unless fraud was intended when 
it was made. {Sexton v. Wheaton, 8 Wheaton, 239; S. C. 1 
American Leading Cases, 1.) The whole learning of the 
law upon this subject is so fully developed in the note to 
this case in the work last mentioned, that it would be a 
waste of time to do more than refer to it.
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2. Such settlements, though voluntary, are founded upon 
a meritorious consideration, and will be upheld and enforced 
in equity against the husband.*

3. The judgment is conclusive in respect to the parties to 
it. It cannot be impeached collaterally, and it cannot be 
questioned upon a creditor’s bill.

If in this case there is any ground of equitable relief, it 
should have been presented by a cross-bill, or other proper 
proceeding had directly, to affect the judgment.!

Here the question is not as to the conclusiveness of the 
judgment, but as to the indebtedness of Nye to the com-
plainant when the property was conveyed to Harkness. The 
trust deed bears date on the 23d of June, 1857. The judg-
ment was recovered on the 10th of June, 1863, nearly six 
years later. The judgment was founded upon an assignment 
by Nye to the complainant of $2450 of a claim in favor of 
Bargy and Stewart against the United States. Nye was the 
assignee of those parties, and his assignment to the com-
plainant is dated July 21st, 1860. This was about three 
years before the date of the judgment.

But it is alleged by the complainant that the considera-
tion of this assignment included two debts due to him from 
Nye, evidenced by instruments bearing date on the 2d of 
November, 1853, and amounting together to $1650. One is 
an order by Nye on General McCalla to pay the complain-
ant the sum of $1450 out of the claim of Bargy and Stew’art 
before-mentioned. The other is a like order for the pay-
ment of $200 out of the same claim, or out of another claim 
which is mentioned, payment to be made out of the first 
money which should be received on either, after reserving 
$500 to meet a previous order which Nye had given. The 
complainant insists that these two orders represented debts 
which subsisted more than two years before the execution 
of the trust deed, and w7hich still subsist. Nye insists that

* Ellison v. Ellison, 1 Leading Cases in Equity, 199.
f Bank of Wooster v. Stevens, 1 Ohio State, 233; Marine Insurance Co. 

s. Hodgson, 7 Cranch, 336; Peck v. Woodbridge, 3 Day, 30; Davol v. Davol, 
13 Massachusetts, 265; Story’s Equity Pleadings, § 782.
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they were given and received in discharge of all his liabilities 
to the complainant down to their date, and that the com-
plainant took them at his own risk. Here lies the stress of 
the controversy between the parties.

Nye and the complainant were both examined as witnesses. 
A considerable mass of other testimony is found in the 
record. It is to some extent conflicting, but we have had 
no difficulty in coming to a satisfactory conclusion as to the 
facts. We think they are as follows:

The complainant made advances of money to Nye from 
time to time and charged him high rates of usury. Nye 
evinced a strange fatuity in submitting to whatever terms 
the complainant thought proper to impose. The order for 
$1450 was given to the complainant for a much larger sum 
than he claimed to be due; Nye testifies that it was for 
double the amount. It was not doubted then that the claim 
to which the order refers would be speedily sanctioned by 
Congress, and paid by the government. A committee of 
the House of Representatives had unanimously reported a 
bill to pay it. This has occurred more than once since. 
There has been at no time any adverse action; but the claim 
has not yet been finally acted upon and is still pending be-
fore Congress. According to the testimony of Nye, at the 
same time that he gave this order to the complainant he 
gave a like order to William G. White for double the amount 
of a debt due to him. The condition upon which both 
orders were given was the same. It was that the creditors 
should take them in discharge of their debts, and that Nye 
was to be under no further personal liability touching either 
the debts or the orders. He avers that they were received 
by the complainant and White respectively with this agree-
ment.

White was examined as a witness. Speaking of these 
orders, he says: “That order in my favor was taken by me 
in full satisfaction of my claim on Mr. Nye; I understood 
from Mr. Mattingly that he received the order from Mr. Nye in 
satisfaction of his claim.” The complainant in his testimony 
admits that he advanced but $100 for the order for $200, but
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says, the balance was “ in consideration of advantages, benefits, 
and favors I had done him.” This order was taken like the 
other, with the understanding that there was to be no per-
sonal liability on the part of the drawer. The creditor was 
to look alone to the fund upon which it was drawn for pay-
ment.

These conclusions receive strong support from the fact 
that on the 5th of January, 1857, the complainant addressed 
a letter to S. W. McKnew, in which he stated that he had 
settled with Nye, and, in effect, that Nye owed him nothing. 
He complains that this letter was obtained from him by un-
fair means. The testimony of McKnew shows that in this 
he is mistaken.

In regard to the assignment of $2450 of the Bargy and 
Stewart claim, upon which the judgment was recovered, Nye 
testifies that the only consideration for it, in addition to the 
pre-existing orders of $1450 and $200, was a further advance 
by the complainant of $200—$100 in money and the same 
amount in groceries.

The complainant says: “We had in 1860 such a settle-
ment as we always had. He obtained further advances— 
one of $400, one of $200, and some smaller amounts at differ-
ent times which I do not recollect.” Even this would leave 
a large margin of difference between the amount assigned 
and the amount of the consideration. There are several 
features in the complainant’s testimony which impress us 
unfavorably, but it is not necessary to dwell upon them. 
Nor is it material to consider the facts relating to the last 
assignment. We are entirely satisfied that the orders of 
November 2d, 1853, were taken by the complainant upon 
the terms stated by Nye and White. There was, therefore, > 
no indebtedness by Nye to the complainant "when the trust I 
deed was executed to Harkness, nor subsequently, until the 
assignment of July 21st, 1860, was given, if there were before i 
the rendition of the judgment. This is decisive of the case 
before us. Harkness and Mrs. Nye were neither parties nor 
privies to the judgment. Their rights, legal and equitable, 
were vested and fixed by the deed. Neither Nye nor the
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complainant could do anything subsequently to impair them. 
The settlement of 1860 between those parties, and the judg-
ment recovered upon the instrument then given, could have 
no retroactive effect, so far as the rights of trustee and cestui 
que trust were concerned.

The court below, we think, properly dismissed the bill, 
and the decree is Aff irme d .

Aven dano  v . Gay .

1. A party in this court cannot allege as error in the court below, the ad-
mission of evidence offered by himself and objected to by the other side.

2. A statement of facts, made and filed by the judge several days after the
issue and service of the writ of error in the case, is a nullity. Genere» 
v. Bonnemer (7 Wallace, 564), affirmed.

Error  to the Circuit Court of Louisiana.
Avendano brought suit in the court below against Gav; 

and, in the course of the trial, offered certain evidence, which 
was objected to by the defendant, but which was admitted, 
notwithstanding, by the court. The defendant excepted, 
and a bill of exceptions was sealed. A verdict was given 
against the plaintiffs, who brought the case here on error. 
The writ of error was allowed on the 9th of July, 1867. The 
citation was issued on the 10th, and served on the 11th. On 
the 16th of July, a “ statement of facts,” by the judge who 
heard the case, was filed, and the cause in this state was 
here.

Mr. Durant, for the plaintiff in error, referring to the action 
of the court below in admitting the evidence, contended, 
that upon the case, as found by the court below, the judg-
ment ought to be reversed.

Mr. Janin, contra, observing that the admission of the evi-
dence was on the plaintiff’s own offer, relied on Generes v. 
Bonnemer,*  as disposing of the case; quoting the following 
passage:

* 7 Wallace, 564.
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“ To permit the judge to make a statement of facts, on which 
the case shall be heard here, after the case is removed to this 
court by the service of the writ of error, or even after it is 
issued, would place the rights of parties, who have judgments of 
record, entirely in the power of the judge, without hearing and 
without remedy. The statement of facts, filed without consent 
of the parties, must be treated as a nullity •, and, as there is 
nothing of which error of the court below can be predicated, 
the judgment must be affirmed.”

Mr. Justice MILLER delivered the opinion of the court.
In order to show error in the proceedings in the Circuit 

Court, the counsel of the plaintiff in error, who was plaintiff 
below, has referred to a bill of exceptions taken by the de-
fendant to the ruling of the court admitting evidence, offered 
by plaintiff against defendant’s objection. If there was error 
in the ruling, it was at plaintiff’s request, and to the preju-
dice of defendant, and can form no ground of reversing the 
judgment, which, notwithstanding this testimony, was for 
the defendant.

Counsel also attempts to impugn the judgment, as not 
being supported by the facts of the case, and relies on what 
purports to be a statement of the facts found by the court. 
But the statement is filed in the court several days after the 
issue and service of the writ of error in this case, and is, 
therefore, a nullity, as we decided in the case of Geneves v. 
Bonnemev.

Judg ment  affi rmed .

The  Balt imo re .

1. Restitutio in integrum is the leading maxim as to the measure of damages 
in cases of libel in admiralty, for injury to vessels, for collision: in other 
words, where repairs are practicable, the general rule is, that the dama-
ges shall be sufficient to restore the injured vessel to the condition in 
which she was at the time the collision occurred. And this rule does 
not allow deduction, as in insurance cases, for the new materials fur-
nished in the place of the old.



878 The  Balt imore . [Sup. Ct.

Statement of the case.

2. Although, if a vessel be sunk by collision in so deep water, or otherwise so 
sunk, that she cannot be raised and repaired, except at an expense equal 
to or greater than the sum which she would be worth when repaired, 
the rule cannot apply, still the mere fact that a vessel is sunk is not, of 
itself, sufficient to show that the loss is total, nor to justify the master and 
owner in abandoning her and her cargo.

8. Courts of admiralty cannot properly allow counsel fees to the counsel of 
a gaining side in admiralty, as an incident to the judgment, beyond the 
costs and fees allowed by statute. Under the statute now regulating 
the fees of attorneys, solicitors, and proctors (the statute, namely, of 
26th February, 1853, 10 Stat, at Large, 161), a docket fee of twenty 
dollars may be taxed, on a final hearing in admiralty, if the libellant 
recover fifty dollars, but, if he recovers less than fifty dollars, only ten.

The  schooner Woolston, with a cargo of coal, and the 
steamer Baltimore, collided in the Potomac, on the 16th of 
December, 1863, and the schooner and her cargo sank. The 
owners of the schooner accordingly libelled the steamer in 
the Admiralty Court of the District. The libel averred that 
the collision had been caused wholly by the steamer’s fault, 
and that the schooner had sunk in such deep water as to 
make both her and her carero a total loss, since the cost of 
raising either, or both, would be greater than its or their 
value.

These allegations, both as to the fault and the total loss, 
the answer explicitly denied. The testimony as to the ques-
tion of fault, need not be stated, since it appeared that a 
part of it was given below, was not in the record sent to 
this court, and the court therefore did not pass at all upon 
the merits. On the other matter, the matter of total loss, it 
rather showed that the water in which the schooner went 
down, was not so deep but that her masts were visible 
eighteen feet above the water, and that her position, as she 
lay, was clearly discernible.

No proof was given of the fact of a total loss, further than 
that the vessel sunk.

The court, regarding the steamer as in fault, entered a de-
cree for the libellants, and, upon the report of a commis-
sioner, decreed, as damages, notwithstanding exceptions by 
the respondents, the full value of the schooner and cargo, 
at the time of the collision, and awarded to the libellant’s
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counsel $500 as a fee. This decree having been affirmed by 
the Supreme Court in general term, the case was now here 
on appeal.

Mr. Ashton, for the appellant:
I. The most palpable error in law of the court below, and 

one considerable, as respects amounts, relates to the assess-
ment of damages.

The true measure of the damages in this case, was the 
expense of raising and repairing the vessel, so as to make 
her equal to the value before the collision, and the expense 
of raising the cargo, and the amount of any deterioration 
which it might have undergone in consequence of the sink-
ing.

Mr. Justice Grier, in a collision case in the third circuit,*  
forcibly observes:

“ This is not the first instance in which I have had to notice 
that where one vessel has been so unfortunate as to come into 
collision with another, the parties injured suppose that the 
insurance doctrine of abandonment will apply to their case, and 
they may, therefore, increase the damages by their own neglect. 
We are all wise after the event, and if a judge can point out how 
the accident might have been avoided, the unfortunate party is 
condemned to pay the damage. But this amount cannot be in-
creased by the negligence or folly of the injured party. The 
only measure of damages is the amount it would cost to repair the 
damage, with some allowance for demurrage.”

In that case, the District Court had allowed the difference 
between'the value of the vessel, before the collision, and the 
amount realized by the owners by a sale of the hull, after the 
collision. The decree was reversed by the Circuit Court, 
and the amount which it would have cost to repair the ves-
sel was alone allowed.

This principle was directly adjudged to be the correct one 
by this court, in the case of The Catharine,^ where the court 
said, that in a case of a vessel sunk by a collision, the inquiry

* The Harriet Kogers, A. D. 1867, 8 Wallace, Jr.
f 17 Howard, 174; and see Williamson v. Barrett, 13 Id. 101.



380 The  Bal timo re . [Sup. Ct.

Argument for the schooner.

to be made is, as to the practicability of raising the vessel 
and cargo, and repairing the former, and that the expense 
attendant thereon is the principal ingredient of the damage 
proper to be allowed. The court, in that case, condemn the 
principle which governed the court below in the present 
case, in respect to the damages; that is, that the owners of 
the schooner had a right to abandon her as a total loss, and 
look to the steamer for compensation. With this authority, 
there is no use of discussing further the law.

The libel here alleged a total loss. The answer denied it. 
There was no evidence before the court on the point. It 
was not proved; and yet the court, without evidence, gave 
the full damages claimed. But this is not all. All the evi-
dence in the case shows that the vessel probably, and the 
cargo certainly, which was coal, might have been raised.

Numerous witnesses for the libellants spoke of having seen 
the masts, recognizing their color, and also of having seen 
sails of the schooner above water, as late as June, 1864, the 
collision having occurred in December, 1863.

No effort was made by the libellants to raise either vessel 
or cargo; and no proof given to show that this was impos-
sible, or that the cost would have been greater than their 
value. Of course, the coal could have been taken out with-
out much expense.

For these reasons alone, the decree should be reversed, 
and the case remanded for an inquiry as to the actual damage 
sustained, according to the legal principles heretofore applied 
by this court.

[The counsel then went into an argument on the merits, 
unnecessary to be reported, as the judgment here was given 
on an assumption made for this hearing alone, that on this 
point the decree was correct.]

II. The counsel fee was, perhaps, not warranted by any 
statute, or entirely correct practice. But the error, as to the 
measure of damages, is the error which we insist on.

Messrs. Williams and Fendall, contra, contended,
I. That while, of course, this court now had, under any
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circumstances, the right to review on appeal, cases in admi-
ralty, and to reverse decrees of the Circuit Court upon them, 
yet that the decree of the judge who heard the cause in the 
first instance having been in favor of libellants, and that de-
cree having been affirmed by a full court at the General 
Term, and testimony supporting their decision, the decree 
would not be reversed on mere doubts raised here.*

II. That the vessel was sunk in so deep water that nothing 
but the top of her masts could, even by the testimony of the 
libellant’s witnesses, be seen; and that, under those circum-
stances, she was so far worthless, as that she might be 
properly abandoned to the wrongdoers who struck and sunk 
her; that such parties had no right to call on the injured 
party to undertake a task desperate, or nearly so.j-

III. That the allowance for fees to counsel in admiralty 
was correct, as was decided both in The Apollon,J and in 
Canter v. The Ocean Insurance Company.§

Mr. Justice CLIFFORD delivered the opinion.of the court.
Cases of admiralty and maritime jurisdiction, since the 

passage of the act of the 3d of March, 1803, cannot be 
brought here for re-examination in any other mode than 
by appeal; and the provision is, “that upon such appeal, a 
transcript of the libel, answer, depositions, and all other 
proceedings, of what kind soever in the cause, shall be trans-
mitted to” this court. Prior to that time, the judgments 
and decrees of the Circuit Courts in civil actions and suits 
in equity, whether brought there by original process, or 
transferred there from the courts of the several States, or 
from the District Courts, could only be removed into this 
court for revision by writ of error; and the further provision 
was, that there should be no reversal in this court for any 
error in fact, which still continues to be the rule of law in 
respect to all cases brought here from the Circuit Courts by 
writs of error.

* Newell v. Norton, 3 Wallace, 267; The Hypodame, 6 Id. 223.
j- The Columbus, 3 W. Robinson, 158; The Eugenie, 1 Lushington, 139.
i 9 Wheaton, 362. g 3 Peters, 307.
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Power to reverse for error, in fact, any judgment or decree 
of a Circuit Court brought here for revision, being absolutely 
prohibited, it became necessary to prescribe some mode by 
which the facts in equity suits and in cases of admiralty and 
maritime jurisdiction should be ascertained and embodied 
in the record, and it was accordingly provided in the 19th 
section of the Judiciary Act, that it should be the duty of 
the Circuit Courts in such cases to cause the facts on which 
they founded their sentence or decree fully to appear upon 
the record in some one of the modes therein described, and 
while that provision remained in force this court had no 
more right to re-examine the facts found in such a case than 
the court possesses in a common law suit where the facts are 
found by the verdict of a jury.*

Appeals, .however, are now allowed to this court by the 
amendatory act, in all such cases where the matter in dispute, 
exclusive of costs, exceeds the sum or value of $2000, and so 
much of the 19th section of the Judiciary Act as provided for 
the finding of the facts in the Circuit Court, and so much of 
the 20th section of the same act as provided that such cases 
should be removed into this court by writs of error, are re-
pealed.

Viewed in the light of the repealing clause in that act, 
and the requirement that the transcript shall embrace the 
depositions as well as the pleadings and proceedings in the 
case, it is evident that Congress intended that this court 
shall Hear and determine the whole merits of the controversy. 
Provision is also made by that act, that new evidence may be 
received by this court, in admiralty and prize causes, which 
shows to a demonstration that the facts, as well as the law 
of the case, are open to revision on the appeal.

Where the appeal involves a question of fact, the burden 
is on the appellant to show that the decree in the subordinate 
court is erroneous, but it is a mistake to suppose1 that this 
court will not re-examine the whole testimony in the case, 
as the express requirement of the act of Congress is, that

1 Stat, at Large, 84; 2 Id. 244.
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the Supreme Court shall “hearand determine such appeals,” 
and it is as much the duty of the court to reverse the decree 
from which the appeal is taken for error of fact, if clearly 
established, as for error of law.

Appeal was taken in this case from the decree of the Su-
preme Court of the District affirming the decree of the Dis-
trict Court, sitting as a court of admiralty in a cause of 
collision, civil and maritime.

By the transcript, it appears that the owners of the schooner 
J. W. Woolston filed a libel in rem against the steamer Balti-
more, her engine, machinery, boats, apparel, tackle, and fur-
niture, claiming damages as for a total loss of the schooner 
and her cargo, consisting of two hundred tons of coal, and 
also for the loss of the freight on the cargo, and for the loss 
of the equipment of the schooner.

Bound on a voyage from Philadelphia to the port of Wash-
ington, the schooner, when the collision occurred, was com-
ing up the river Potomac towards her port of destination. 
Though cloudy, the night was not very dark, and the 
schooner had a light at her bow, under the jib-boom, and 
she had two good lookouts properly stationed in the forward 
part of the vessel. She was steering west-northwest, with 
all her sails set, and was proceeding safely on her voyage 
up the river under a good breeze, when the lookouts de-
scried the steamer heading in a southeasterly direction and 
coming down the river, and the charge in the libel is, that 
the steamer, when she was not more than three hundred 
yards from the schooner, suddenly changed her course, came 
down on the schooner, and struck her near midships, and 
caused her to sink in the deepest part of the channel. Due 
vigilance, it is alleged, was practised by the schooner to 
prevent the collision, and that it was occasioned solely by 
the gross negligence and culpable mismanagement of the 
steamer.

Pursuant to the warrant issued for the purpose, the steamer 
was arrested and the claimants appeared and gave a bond 
for her value in the sum of $8350. In their answer they 
admit that the state of the wind and the weather at the time
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of the collision is correctly described in the libel, but they 
allege that the proper course of the schooner in coming up 
the river was northwest by west half west; that instead of 
pursuing that course she was heading, when first seen by 
the steamer,*diagonally  across the river; that the bell of the 
steamer was immediately rung and her engine stopped, but 
that it was too late to avoid the collision; that the collision 
was wholly occasioned by the fault and carelessness of those 
in charge of the schooner in attempting to cross the bows 
of the steamer instead of keeping their course, as they were 
bound to do by the well-known rules of navigation.

I. Testimony was taken on both sides, but the court is 
not inclined to decide the merits of the controversy, as the 
clear inference from the certificate of the clerk is, that the 
whole testimony taken in the District Court is not contained 
in the copy of the record transmitted to this court. Although 
the record in that behalf is apparently defective and incom-
plete, still the court deems it proper to determine some of 
the questions presented for decision, as otherwise it may 
hereafter become necessary to send the case back a second 
time.

Directions were given to the commissioner to whom the 
cause was referred, in the decretal order, to take proof of 
the value of the schooner, her cargo, furniture, and fixtures, 
at the time she collided with the steamer, and also to inquire 
into the damage which thereby accrued to the libellants, 
and. the cost of the suit, including an allowance for fees to 
the counsel of the libellants, and to report the same to the 
court.

Agreeably to those directions the commissioner heard the 
parties and reported that the libellants were entitled to re-
cover $5000 for the actual value of the schooner at the time 
she was sunk, $1521.96 for the value of the cargo, $200 for 
the value of the furniture and fixtures, $450 for the loss of 
freight, and $1.00 for profits on the cargo, together with costs 
of suit, including $500 as an allowance for fees to the counsel 
of the libellants.

Exceptions were duly taken by the claimants to the report
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of the commissioner, setting forth thereto three objections: 
(1.) That the finding as to the value of the vessel is erroneous. 
(2.) That the allowance of counsel fees is unauthorized. (3.) 
That the allowance for profits on the cargo is incorrect. 
Both parties were heard, and the court sustained the third 
exception, bu't overruled the first and second, and confirmed 
the report, striking out the $100 for profits on the cargo.

II. Suppose the libellants are entitled to recover, still the 
claimants insist that the rule of damages adopted by the 
District Court is erroneous.

Owners of ships and vessels are not now liable for any 
loss, damage, or injury by collision occasioned without their 
privity or knowledge, beyond the amount of their interest 
in such ship or vessel and her freight then pending.*  Sub-
ject to that provision in the act of Congress, the damages 
which the owner of the injured vessel is entitled to recover 
are estimated in the same manner as in other suits of like 
nature for injuries to personal property, and the owner, 
as the suffering party, is not limited to compensation for 
the immediate effects of the injury inflicted, but the claim 
for compensation may extend to loss of freight, necessary 
expense incurred in making repairs, and unavoidable deten-
tion. f

Restitutio in integrum is the leading maxim in such cases, 
and where repairs are practicable the general rule followed 
by the admiralty courts in such cases is that the damages 
assessed against the respondent shall be sufficient to restore 
the injured vessel to the condition in which she was at the 
time the collision occurred; and in respect to the materials 
for the repairs the rule is that there shall not, as in insurance 
cases, be any deduction for the new materials furnished in 
the place of the old, because the claim of the injured party 
arises by reason of the wrongful act of the party by whom 
the damage was occasioned, and the measure of the indem-

* 9 Stat, at Large, 635; The Niagara, 21 Howard, 26.
t 1 Parsons on Shipping, 538; Maude & Pollock on Shipping, 411; The- 

Ann Caroline, 2 Wallace, 538; Tindall v. Bell, 11 Meeson & Welsby, 232.
VOL. vm. 25
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nification is not limited by any contract, but is coextensive 
with the amount of the damage.*

Such repairs, in consequence of a collision, may enhance 
the value of the vessel and render her worth more than she 
was prior to the accident, and in that state of the case the 
rule in insurance cases is that one-third of the value of the 
new material is deducted, because the new material is more 
valuable than the old, but the rule is not so where the re-
pairs are required in consequence of a culpable collision.!

Restitution or compensation is the rule in all cases where 
repairs are practicable, but if the vessel of the libellants is 
totally lost, the rule of damage is the market value of the 
vessel (if the vessel is of a class which has such value) at 
the time of her destruction.J

Allowance for freight is made in such a case, reckoning 
the gross freight less the charges which would necessarily 
have been incurred in earning the same, and which were 
saved to the owner by the accident, together with interest 
on the same from the date of the probable termination of 
voyage. §

Evidence, however, that the injured vessel is sunk is not 
of itself sufficient to show that the loss was total, nor is it 
sufficient to justify the master and owner in abandoning the 
vessel or the cargo unless it appears that the circumstances 
were such that the vessel could not be raised and saved, or 
that the cost of raising and repairing her would exceed or 
equal her value after the repairs were made.

Experience shows that in many cases where the injured 
vessel is sunk, especially when the disaster happens in rivers 
or harbors, the vessel may be raised at moderate expense, 
and that the cargo, if not perishable, may be saved and re- * * * §

* Williamson v. Barrett, 13 Howard, 110; The Gazelle, 2 W. Robinson, 
281; Sedgwick on Damages (4th ed.), 541; MacLachlan on Shipping, 285.

t The Clyde, Swabey, 24; The Pactolus, lb. 174; The Catharine, 17 
Howard, 170.

J The Clyde, Swabey, 23; 1 Parsons on Shipping, 542; The Granite 
State, 3 Wallace, 310; The Ann Caroline, 2 Id. 538; The Rebecca, Bl. & H. 
347 ; The New Jersey, Olcott, 444.

§ The Canada, Lushington, 586.
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stored to the shipper, or carried forward to the port of des-
tination, and the rule in such cases is to award such damajies 
only as will compensate the owners for the loss incurred, 
which is held to include the expense of raising the vessel 
and putting her in repair, with a proper allowance for the 
loss of freight and for the damage to the cargo, and for the 
detention of the vessel during the time necessary to make 
the repairs and fit the vessel to resume her voyage.*

Justice as well as sound policy forbids that the owner of 
a vessel sunk by collision should be allowed to recover the 
full value of the vessel and cargo except in cases where the 
entire property is lost by the disaster, which is not true in 
a case where, by reasonable exertions, the vessel may be 
raised and the cargo saved by the use of such nautical skill 
as the owners of vessels usually employ in such emergencies. 
Owners of vessels seeking redress in such cases must be pre-
pared to show, not only that those in charge of the other 
vessel were in fault, but that no negligence on their part has 
increased or aggravated the injury. Damages are awarded 
in such cases for the injury done to the vessel and cargo by 
a wrongful act, but if the party suffering the injury to his 
property will not employ any reasonable measures to stop 
the progress of the damage, but wilfully and obstinately, or 
through gross negligence, suffers the damage to augment, it 
is his own folly, and the law will not afford him any redress 
for such part of the damage as proceeded directly from his 
own culpable default.

Persons injured in their property by collision are entitled 
to full indemnity for their loss, but the respondents are not 
liable for such damages as might have been reasonably 
avoided by the exercise of ordinary skill and diligence, after 
the collision, on the part of those in charge of the injured 
ship.f

Responsive to these views, the suggestion is, that the libel

* Williamson v. Barrett, 13 Howard, 110; Sturgis v. Clough, 1 Wallace, 
272.

f The Flying-Fish, B. & Lush. 443; S. C., 3 Moore Privy Council (N. 
S.) 86; The Lotus, Holt, R. B. 183; The Lena, lb. 213.
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alleges that the schooner and cargo were sunk in such deep 
water as to make both a total loss, but the insuperable diffi-
culty in the way of that suggestion is, that the allegation of 
the libel is expressly denied in the answer, and the libellants 
failed to introduce any proof to support their allegation. 
Subsequent to the disaster, several witnesses saw the schooner, 
and they concur that her masts were some eighteen feet out 
of water, and that she lay with her stem to the west-north-
west, in the exact course in which she was steering when she 
was sunk by the steamer. Theory of the libellants is, that 
the vessel and cargo were of no value, but the court cannot 
adopt that theory in the absence of any proof to warrant the 
conclusion.*

Decided cases may be found where it is held that the 
owner of the injured vessel is not bound to raise the vessel 
in a case where she was sunk by a collision, but it is clear, 
that the court cannot award damages for a total loss, where 
it appears probable that the vessel and cargo may be raised 
without much expense, and restored to their owners, f

III. Due exception was also taken to that part of the re-
port of the commissioner in which he allowed to the libel-
lants, the sum of five hundred dollars for counsel fees, but 
the District Court overruled the exception and confirmed the 
report.

Taxable costs are recognized by the Judiciary Act, in 
several of its sections, as a part of a judgment or decree in 
a Federal court, but it contains no fee bill, nor does it fur-
nish any express authority for any such taxation. Costs have 
usually been allowed to the prevailing party, as incident to 
the judgment, since the statute 6 Edw. I, c. 1, § 2, and the 
same rule was acknowledged in the courts of the States, at the 
time the judicial system of the United States was organized.^

* Miller v. Mariner’s Church, 7 Maine, 51; Loker v. Damon, 17 Picker-
ing, 284; Thompson v. Shattuck, 2 Metcalf, 615; Sedgwick on Damages (4th 
ed.) 105.

f The Columbus, 3 W. Robinson, 158; The Eugenie, 1 Lushington, 139; 
Lowndes on Collision, 148.

J Hathaway v. Roach, 2 Woodbury & Minott, 63 ; 2 Tidd’s Practice, 945; 
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Circuit Courts, under the Judiciary Act, have original 
cognizance, concurrent with the courts of the several States, 
of all suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, in the cases described 
in the 11th section of that act.*

Cases of Federal cognizance, commenced in a'State court, 
where the matter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, may be removed, under 
the conditions specified in the 12th section of the act, into 
the Circuit Courts.!

Such courts also may make and establish all necessary 
rules for the orderly conducting of business in the said 
courts, provided such rules are not repugnant to the laws of 
the United States.J

Where the plaintiff or petitioner recovers less than five 
hundred dollars, or the libellant, upon his own appeal, re-
covers less than three hundred dollars, he shall not be al-
lowed, but, at the discretion of the court, may be adjudged 
to pay costs. Appeals from the decrees of the District Court 
to the Circuit. Court were allowed by that act, where the 
matter in dispute exceeded, exclusive of costs, the sum or 
value of three hundred dollars, and the final judgments ren-
dered in the District Courts might be re-examined in the 
Circuit Court on writ of error, where the matter in dispute 
exceeded, exclusive of costs, the sum or value of fifty dollars; 
and a similar provision is made for the re-examination by 
this court of the final judgments and decrees of the Circuit 
Courts, where the matter in dispute, exclusive of costs, ex-
ceeds the sum or value of two thousand dollars.

Just damages for delay and single or double costs may be 
adjudged to the respondent in error, at the discretion of the 
court, in all cases where the judgment or decree is affirmed.§

Provision is also made that the district attorney shall re-
ceive, as compensation for his services, such fees as shall be

The Christina, 8 Jurist, 321; Conklin’s Treatise, 426; Laws of the United. 
States Courts, 255.

* 1 Stat, at Large, 78. f lb. 80. J lb. 83. | lb. 85.
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taxed therefor in the respective courts, before which the 
suits or prosecutions shall be, and the act makes no other 
provision for his compensation.*

Weighed in the light of these several provisions in the 
Judiciary Act, the conclusion appears to be clear that Con-
gress intended to allow costs to the prevailing party, as in-
cident to the judgment, as most of the regulations referred 
to would be meaningless upon any other theory. Concede 
that to be so, still the inquiry arises, by what rules was the 
taxation to be regulated, and what were the rates of fees to 
be allowed; to which inquiries there can be but one answer, 
unless it be assumed that Congress intended to leave the 
whole matter to the discretion of the court trying the case, 
which cannot be admitted. Reject that construction, and 
the only reasonable one which can be adopted is, that the 
Federal courts were referred to the regulations upon the 
subject in the courts of the State, and no doubt is entertained 
that such was the intention of Congress, as conclusively ap-
pears by the terms of the Process Act, which was passed five 
days after the approval of the Judiciary Act. By that act the 
modes of process and the rates of fees allowed in the Supreme 
Courts of the States, were expressly adopted as regulations in 
that behalf, in common law suits, in the District and Circuit 
Courts established by the prior act. Rates of fees, in causes 
of equity and of admiralty and maritime jurisdiction, were » 
also prescribed by that act, and they wrere therein declared 
to be the same as are and were last allowed by the States, 
respectively, in the court exercising supreme jurisdiction in 
such causes. State forms of writs and executions were also 
adopted by the same act, and the rates of fees and the forms 
and modes of process ever after remained the same, except 
so far as they have been changed by subsequent legislation, 
or by the rules ordained by the Supreme Court. Temporary 
though the act was, still it was of sufficient duration to put 
the new system in complete operation.!

Subsequent to the passage of that act, the costs taxed in

* 1 Stat, at Large, 93. f lb. 123; lb. 191.
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the Circuit and District Courts were the same as were allowed 
at that time in the courts of the State, including such matters 
as the travel and attendance of the parties, fees for copies of 
the case, and abstracts for the hearing, compensation for the 
services of referees, auditors, masters, and assessors, and 
many other matters not embraced in the fee bills, since 
passed by Congress.*

Most of the provisions of that act were incorporated into 
the second section of the act of the 8th of May, 1792, but 
the particular regulation, adopting the State fee bill as the 
rate of fees in the Circuit and District Courts, was not re-
produced in that section, as that fee bill had already been 
adopted by the Federal courts.f

Since that time, costs in the Circuit and District Courts, 
held in the old States, have been taxed under that regulation 
as adopted by that act, except so far as the rates of fees have 
been changed by subsequent legislation.|

Congress, by the act of the 1st of March, 1793, regulated 
more specifically the taxation of costs in admiralty proceed-
ings in the District Courts.§

Fees of the attorney and counsellor were prescribed by 
the 1st section of the act. They were a stated fee of three 
dollars for drawing and exhibiting the libel, claim, or answer 
in each cause; three dollars for drawing interrogatories, and 
three dollars for all other services in any one cause. Nine 
dollars only could be taxed for the services of an attorney or 
counsellor, but the 4th section of the act provided, that there 
be allowed and taxed, in the Federal courts, in favor of the 
parties obtaining judgments therein, such compensation for 
their travel and attendance, and for attorney and counsellor’s 
fees, except in the District Courts, in causes of admiralty 
and maritime jurisdiction, as are allowed in the Supreme or

* Crosby v. Folger, 1 Sumner, 514; Brown v. Stearns, 13 Massachusetts, 
536.

t Ibid. 276 ; Hathaway v. Roach, 2 Woodbury & Minott, 68; Hovey v. 
Stevens, 3 Id. 17.

J Whipple v. Cotton, 3 Story, 84.
I 1 Stat, at Large, 332.
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Superior Courts of the respective States. Passed to continue 
in force only for one year, and, from thence, until the end 
of the next session of Congress thereafter, it was suffered to 
expire, but it was renewed by the act of the 31st of March, 
1796, and was continued in force two years longer, and to 
the end of the next session of Congress.*

Detailed provision was made by the subsequent act of the 
28th of February, 1799, for compensation to marshals, clerks, 
district attorneys, jurors, witnesses, and criers, but the special 
provision allowing counsel fees was dropped.f

Even while it remained in force, it did not authorize such 
an allowance in a case like the present, as cases of admiralty 
and maritime jurisdiction in the District Courts were ex-
pressly excepted from the operation of the provision. Ordi-
nary costs in admiralty suits were doubtless taxed under 
that act, as if it was in force long after it had expired, but it 
never furnished any authority to charge counsel fees in the 
District Courts; but if it did, and if it had not expired, it 
would be repealed by the present law.

Fees and costs, allowed to the officers therein named, are 
now regulated by the act of the 26th of February, 1853, 
which provides, in its 1st section, that in lieu of the com-
pensation now allowed by law to attorneys, solicitors, proc-
tors, district attorneys, clerks, marshals, witnesses, jurors, 
commissioners, and printers, the following and no other com-
pensation shall be allowed.

Attorneys, solicitors, and proctors may charge their clients 
reasonably for their services, in addition to the taxable costs, 
but nothing can be taxed as cost against the opposite party, 
as an incident to the judgment, for their services, except the 
costs and fees therein described and enumerated.| They 
may tax a docket fee of twenty dollars on a final hearing in 
admiralty, if the libellant recovers fifty dollars, but if he re-
covers less than fifty dollars, the docket fee of the proctor 
shall be but ten dollars.! * §

* 1 Stat, at Large, 453. f lb. 624. | 10 Stat, at Large, 161.
§ The Sloop Canton, 21 Law Reporter, 473; The Liverpool Packet, 2 

Sprague 37; The Conestoga, 2 Wallace, Jr., 116.
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Reference is made to two cases where counsel fees were 
allowed, but it is a sufficient answer to those cases to say, 
that they were decided before the act of Congress, under 
consideration, was passed. They do not, therefore, furnish 
the rule of decision in the case before the court.

Decr ee  reve rsed .

Brad ley  v . Rhi ne s ’ Admi ni stra tor s .

1. In a suit brought by the assignee of a chose in action in the Federal court
on the contract so assigned, it is necessary that plaintiff shall show af-
firmatively that such action could have been sustained if brought by the 
original obligee.

2. The burden of proof in such case is on the plaintiff, when the instrument
and its assignment are offered under the plea of the general issue.

Error  to the Circuit Court for the Western District of 
Pennsylvania; the case being this:

Section eleven of the Judiciary Act of 1789, which defines 
the jurisdiction of the Circuit Courts as regards citizenship, 
after declaring that no person shall be sued in any other dis-
trict than that of which he is an inhabitant, or in which he 
shall be found at the service of the writ, adds:

“ Nor shall any District or Circuit Court have cognizance of 
any suit to recover the contents of any promissory note or other 
chose in action, in favor of an assignee, unless a suit might have 
been prosecuted in such court to recover the said contents if no 
assignment had been made, except in cases of foreign bills of 
exchange.”

With this provision in force Bradley sued the administra-
tors of one Rhines in the court below, describing himself 
in the declaration as a citizen of Kentucky, and alleging 
the defendants, whom he described as administrators, to be 
citizens of Pennsylvania. He declared, in a special count 
on a contract of lease, and in two common counts for money 
had and received by defendants’ intestate to plaintiff’s use, 
and for money laid out and expended at his request. The
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lease, which was set out in the declaration, was made by 
Breeden & Co., described as of Elk County, Pennsylvania, 
as lessors, and Andrew Hines and Hiram Carmen, lessees, 
and it was alleged that Breeden & Co. had assigned the lease 
to the plaintiff.

A trial was had before a jury on the plea of the general 
issue, in which the plaintiff offered in evidence the lease, its 
execution and assignment being admitted by defendants. 
The court refused to admit the lease in evidence, and the 
plaintiff took a bill of exceptions to the ruling. As the 
lease was the foundation, so to speak, of the plaintiff’s 
action, the plaintiff, after its rejection by the court, offered 
no further evidence, and verdict and judgment went for the 
defendant. The ruling of the court just mentioned was 
the error assigned.

Mr. Lucas, for the plaintiff in error :
1. Neither in point of fact nor law was this lease a chose 

in action. A lease and the term created by it, so far as the 
tenants are concerned, constitute a chattel real, and so far as 
the landlord is concerned, they are but a part of his original 
estate in the premises leased. Had a sum of money been 
due from the tenants to Breeden & Co. as rent, and had 
Breeden & Co. continued to be the owners of the lands 
leased, and simply assigned to the plaintiff the lease as the 
evidence of the debt due by the tenants for such rent in ar-
rears, it would, under those circumstances, have been a case 
of an assignment of a chose in action merely.

But here Breeden & Co. were, at the time of the making 
of the lease, the owners of the land in fee. During the 
continuance of the lease, and before the expiration of the 
term, Breeden & Co. sold and conveyed the whole of the 
leased premises to Bradley, the present plaintiff, in fee. 
This conveyance carried with it the lease, with all its bene-
fits, without any formal assignment of the lease.*

Wherever thé right passes by operation of law, the case

* Johnston v. Smith, 3 Pennsylvania, 496 ; Bank of Pennsylvania v. 
Wise, 3 Watts, 394.
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does not fall within the exception contained in the 11th sec-
tion of the Judiciary Act.*

2. It does not appear that Breeden & Co. were citizens of 
Pennsylvania when the suit was brought. The presumption is 
the other way; and the jurisdiction, thus presumably exist-
ing, can be defeated only by positive proof that the pre-
sumption is a false one in fact.

3. The objection to jurisdiction upon the ground of citi-
zenship, in actions at law, can only be made by a plea in 
abatement, as is decided by this court in De Sobry v. Nich-
olson.^ It came, therefore, too late.

Mr. Wills, contra (citing on his first point various statutes 
of Pennsylvania), contended that the ruling was correct, 
because

1. That Hiram Carmen, the partner and survivor of the 
defendant’s intestate, could alone be sued by the law of the 
State named.

2. That the plaintiff suing as assignee of Breeden & Co., 
who are citizens of Pennsylvania, the Circuit Court for that 
district could have no jurisdiction of the action under the 
11th section of the Judiciary Act of 1789.

Mr. Justice MILLER delivered the opinion of the court.
The first proposition made by the counsel for the defend-

ant in error, and by which the ruling of the court is main-
tained, depends for its soundness on the construction to be 
given to certain statutes of Pennsylvania, and will not be 
examined by us if the ruling of the court is well founded as 
to the second proposition.

There can be no doubt that the lease sued on here is a 
chose in action, and the assignors are described in the instru-
ment as residing in the same State with defendants.

Two propositions are relied on as taking this case out of 
the prohibition of the statute:

* Sere v. Pitot, 6 Cranch, 336; Mayer v. Foulkrod, 4 Washington’s Cir-
cuit Court, 349.

f 3 Wallace, 420, and the cases therein cited.
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1. That the plaintiff having purchased the lands which 
- were the subject of the lease, became entitled thereby to the
benefit of the lease, and the assignment was not necessary to

• enable him to maintain the action.
If he had shown, or offered to show that he had become 

the owner of the land, the court would probably have permit-
ted him to do so. But as he only offered the lease and the 
assignment, the court could not admit them on the ground 
of a purchase of which there was no evidence.

2. Then it is argued that although Breeden & Co. might 
have been, as the lease shows, citizens of Pennsylvania when 
the lease was made, this may not have been so when suit was 
brought; and that, as the plaintiff was a citizen of Kentucky, 
and the defendants, of Pennsylvania, this makes a prima 
facie case of jurisdiction in the court, which can only be de-
feated by evidence that the assignors were citizens of the 
same State with defendants when the suit was brought.

This court has decided the proposition otherwise. In 
Tamer v. Bank of North America,*  the plaintiff recovered 
judgment in the Circuit Court as assignee of Biddle & Co. 
The only error assigned was, that it did not appear in the 
record that Biddle & Co. were citizens of a State other than 
North Carolina, in which district the defendant resided, and 
where he was sued; and for this cause, the judgment was 
reversed. The soundness of this decision is recognized in 
the cases of Mollan v. Torrance,and Bank of United States v. 
Moss,^ and we take the doctrine to be settled, that when a 
party claims in the Federal courts through an assignment 
of a chose in action, he must show affirmatively that the . 
action might have been sustained by the assignor if no as-
signment had been made.

The case of De Sobry v. Nicholson, relied on by plaintiff s 
counsel, is not in point. There plaintiff had become possessed 
of all his partner’s interest in the contract sued on without 
assignment, and none was relied on. The partner not being

* 4 Dallas, 8. f 9 Wheaton, 537. J 6 Howard, 31.
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a necessary party, his citizenship in the same State with de-
fendant did not defeat the jurisdiction.

Jud gm ent  affi rmed .

Insu ran ce  Company  v . Mosl ey .

1. The declarations of a party himself, to whomsoever made, are competent
evidence, when confined strictly to such complaints, expressions, and ex-
clamations as furnish evidence of a present existing pain or malady, to 
prove his condition, ills, pains; and symptoms, whether arising from 
sickness, or from an injury by accident or violence. If made to a 
medical attendant, they are of more weight than if made to another 
person.

2. So is a declaration made by a deceased person, contemporaneously or
nearly so, with a main event by whose consequence it is alleged that he 
died, as to the cause of that event. Though generally the declarations 
must be contemporaneous with the event, yet where there are connecting 
circumstances, they may, even when made some time afterwards, form 
a part of the whole res gestoe.

3. Where the principal fact is the fact of bodily injury, the res gestoe are the
statements of the cause made by the injured party almost contempo-
raneously with the occurrence of the injury, and those relating to the 
consequences made while the latter subsisted and were in progress.

Appe al  from the Circuit Court for the Northern District 
of Illinois, the case being this:

The Travellers’ Insurance Company of Chicago insured 
the life of one Mosley for $5000, in favor of his wife.

“Within ninety days, after sufficient proof that the assured at 
any time within twelve months after the date of this policy 
shall have sustained personal injury, caused by any accident 
within the meaning of this policy and the conditions hereunto an-
nexed, and such injuries shall occasion death within three months 
from the happening thereof.”

The policy among other provisos contained this one:
“ Provided always, That no claim shall be made under this 

policy by the said assured, in respect of any injury, unless the 
same shall be caused by some outward and visible means, of which 
proof satisfactory to the company can be furnished, and this in-
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surance shall not extend to any injury caused by or arising from 
natural disease.”

Mosley having died within the term for which his life was 
insured, his wife, who alleged that he had died from personal 
injury, caused by accident, demanded the $5000 of the com-
pany, which they declined to pay. She thereupon brought 
assumpsit on the policy. The declaration alleged, that on 
the 21st of July, 1866, the said Mosley “accidentally fell 
down a pair of stairs and was severely injured thereby, and 
that he, within three months after the happening of the Said 
accident, to wit, &c., died from the effects of the said acci-
dental fall, and that the death was occasioned by the said 
injury and accident, and that the defendant had sufficient 
proof of said accident and death ninety days before the com-
mencement of this suit.” On a plea of the general issue 
and a trial before a jury, the main point in question was the 
cause of the death of Mr. Mosley; the plaintiff contending 
that it was the consequence of a. fall that he met with in going 
into his back yard on the night between the 18th and 19th 
of July, 1866, and the defendant, that it was not.

It appeared that Mr. Mosley was in his usual health until 
that night; that he and Mrs. Mosley had gone to bed; that 
between 12 and 1 o’clock he got up and went down stairs; 
that he came up and complained to his wife and son of having 
had a fall; and that the symptoms were described by him 
at the time; that he continued ill until Monday, the 22d, 
when he died. There was testimony, medical and other, 
given of his mental and bodily condition from the time of the 
alleged accident up to the time of his death; there was also 
medical testimony given of his condition after death, and of 
an examination of the cranium and brain, externally and 
internally. The plaintiff insisted that the evidence she in-
troduced tended to show that Mr. Mosley died in consequence 
of the fall before referred to, and the defendant insisted that 
the evidence introduced by the company tended to show that 
death was not caused by any fall, but was in consequence of 
disease, (congestion of the brain.)
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Mrs. Mosley testified in her own behalf, that on Wednesday 
night, the 18th of July, 1866, she and her husband had gone 
to bed. Between twelve and one o’clock he got up and went 
down stairs for the purpose of going out back; she didn’t 
know how long he was gone. When he came back he said 
he had fallen down the back stairsand almost killed himself; 
that he had hit an'd hurt the back of his head in falling down 
the stairs which led out back. She noticed that his voice 
trembled, and she inquired into the matter at once. He 
complained of his head, and appeared faint and vomited; he 
threw up almost as soon as he got into the room; she got 
up, and he laid down on the sofa. He had nothing on but 
his pataloons and vest; she didn’t sleep any more that night, 
and was up with him all night. He complained and ap-
peared to be in great pain. She asked him if she should send 
for Dr. Webster, who lived near, but he said no; he thought 
he should be better, and she did not then call the Doctor. 
On Thursday morning he said he felt bad, and there was a 
recurrence of fainting.

To all that portion of the testimony of Mrs. Mosley which 
set forth the declarations of her husband about his falling 
down the back stairs and almost killing himself and hurtin«• 
the back part of his head, the defendant’s counsel objected, 
and their objection being overruled, the defendant excepted.

A son of the assured, testified in behalf of the plaintiff, 
“that he slept in the lower part of the building occupied by 
his father; that about 12 o’clock of the night before men-
tioned he saw his father lying with his head on the counter, 
and asked him -what was the matter; he replied that he had 
fallen down the back stairs and hurt himself very badly.” 
The defendants objected to both the question and answer. 
An exception to their admission followed.

The same witness testified further, “ that on the day after 
the fall, his father said he felt very badly, and that if he at-
tempted to walk across the room his head became dizzy; 
on the following day he said he was a little worse, if any-
thing.” The admission of this testimony also was excepted 
to by the defendants.
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There was no witness who testified that he saw the de-
ceased fall down stairs; though several did, that there were 
such back stairs as it was testified that he spoke of falling 
down.

Verdict and judgment having been given for the plaintiff, 
and the case being here, the questions as presented by the 
bill of exceptions were:

1. Whether the court erred in admitting the declarations 
of the assured as to his bodily injuries and pains ?

2. Whether it erred in admitting such declarations to 
prove that he had fallen down the stairs ?

Jfr. Sansum, for the plaintiff in error:
Without spending time upon the first of the questions pre-

sented by a technical division of the bill of exceptions—and 
a decision on which, adverse to our $iew of law, does not 
affect our main objections—we contend that the widow must 
show— i

1st. That her husband died from injuries caused by ac-
cident, and,

2d. That the proof thereof was satisfactory to the insurance 
company.

The insurance is not against death generally, but against 
death from accidental injuries.

1. It is expressly provided that proof satisfactory to the com-
pany shall be made. It is the judge as to what proof shall 
be satisfactory. This may be a hard agreement, but it is 
the contract between the parties, and the court will enforce 
the contract that the parties have made. The company, by 
refusing to pay, and by contesting the demand, says, that 
the proof of the injuries and accident are not satisfactory. 
There is no allegation in the declaration that proof of the 
injuries and accident has been satisfactory to it.

2. As it is a part of the case, that no witness was called to 
prove that the deceased fell down the stairs, it cannot be pre-
sumed that evidence was given to prove an accident. And 
supposing that the court shall go so far as to hold that the 
declarations of the deceased are admissible to establish the
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fact that he did fall, still there is nothing in them to show 
that it was an accidental fall.

The declarations of the deceased made to his wife and son 
four days before he died, ought not to have been admitted 
to establish the fact that deceased did fall down the stairs in 
question, because they are clearly hearsay, and they come 
not within any of the exceptions to the general rule that 
derivative or secondhand statements are not receivable as 
evidence in causa.*  The reasons against admitting them 
are that the party against whom the evidence is offered has 
had no opportunity to cross-examine the original source; 
and, that assuming the original statement to be correctly 
reported, it was not originally made under the sanction of 
an oath; and, though it were made under the sanction of an 
oath in judicio, it is not admissible unless the party against 
whom it is offered had the right and opportunity to cross- 
examine, but neglected it.

The fact which defendant in error Seeks to establish by 
mere declarations, is not one of reputation, nor of pedigree, 
or boundary. None of these established exceptions apply.

Nor as dying declarations were they admissible. This is 
plain.

Nor are they res gestoe. Res gestoe are the surrounding 
facts of a transaction, and may be submitted to a jury pro-
vided they can be established by competent means, sanc-
tioned by the law, and afford any fair presumption or infer-
ence as to the question in dispute. And again, declarations- 
accompanying an act, explanatory of that act, are res gestoe. 
They are the surrounding facts, explanatory of an act, or 
showing a motive for acting. But the principal fact must 
be first established, and until it is established, surrounding 
facts are not admissible—and, certainly, exhibiting surround-
ing facts is not establishing a principal fact. For example: 
A merchant leaves his place of residence or denies himself 
to his creditors. That he left his place of residence, or 
denied himself to his creditors, upon an issue of bankruptcy  r

* Mima v. Hepburn, 7 Cranch, 290; King v. Inhabitants of Eriswell, 3- 
Term, 707 ; Ellicots v. Pearl, 10 Peters, 412.

VOL. vm. 26
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are material facts; and one of these being proven, his decla 
rations made to others explaining why he left it, or denied 
himself, are admissible as res gestae; but it would not be com-
petent to show what he said, unless it were first made to 
appear that he has denied, or left his place of residence.

Mr. Peck, contra, relied on Aveson v. Kinnaird*  as decisive 
of the case.

Reply.—The counsel for the widow cite Areson v. Kinnaird,\ 
and it is relied upon. But that case makes against the plain-
tiff. The issue there was, whether the insured was in good 
health at the time the policy then in question was effected 
on her life by her husband. A few days after the physician 
examined her, and made inquiries of her about her health. 
She was seen in bed at 11 o’clock in the forenoon ; and 
a witness was called to testify to the fact that she saw the 
deceased in bed at ,the time mentioned, and that the de-
ceased then said she was not in good health, and that she 
■was afraid she would die before the policy could be delivered. 
The fact that deceased was in bed was established by the 
witness. This was a material fact to be established upon 
the issue made in the case, viz., whether the deceased was 
in good health at the time; and doubtless the declarations 
of the deceased were admissible, explaining why she was in 
bed. Upon an issue as to whether the deceased was well or 
ill at the time in question, her declarations were admissible; 
for one’s feelings while suffering from any malady are the 
true indicators of that malady, and how the deceased in the 
case cited felt could only be ascertained by what she said. 
The case was one of necessity as well as res gestae. The very 
nature of that case made it necessary to show what the de-
ceased said, as to how she felt; and being found sick in bed, 
her declarations why she was there is a surrounding fact, 
explanatory of the material fact—being found in bed.

The declarations of the deceased, in the case at bar, as they 
show how he felt in the presence of the witnesses, are rès

* 6 East, 188. f lb.
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gestae so far as they are explanatory of the other facts that 
were occurring then. But as evidence of his fall down the 
stairs, they are not competent.

The fact that deceased declared to his wife that he had fallen 
down the back stairs and hit his head, is not the point here 
in controversy. The point in controversy is, did the deceased 
fall down the stairs in question, and was the fall accidental? 
The declaration of the deceased, made to his wife, as she 
says, several days before he died, is all that we have upon 
the facts in question. If not competent to prove the fall, 
how is it enough to prove the accidental character of it ?

Mr. Justice SWAYNE delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the Northern District of Illinois. The action was 
upon a policy of insurance. It insured Arthur H. Mosley 
against loss of life, or personal injury by any accident within 
the meaning of the instrument, and was issued to Mrs. 
Arthur H. Mosley, the wife of the assured, for her benefit. 
The declaration was in assumpsit. The defendant pleaded 
the general issue, and the cause was tried by a jury. The 
plaintiff recovered. During the trial, a bill of exceptions was 
taken by the plaintiff in error, by which it appears that the 
contest between the parties was upon the question of fact, 
whether Arthur II. Mosley, the assured, died from the effects 
of an accidental fall down stairs in the night, or from natural 
causes.

The defendant in error was called as a witness in her own 
behalf, and testified, “ that the assured left his bed Wednes-
day night, the 18th of July, 1866, between 12 and 1 o’clock; 
that when he came back, he said he had fallen down the 
back stairs, and almost killed himself; that he had hit the 
back part of his head in falling down stairs; . . . she noticed 
that his voice trembled; he complained of his head, and ap-
peared to be faint and in great pain.”

To the admission of all that part of the testimony which 
relates to the declarations of the assured, about his falling 
down stairs, and the injuries he received by the fall, the
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counsel of the defendants objected. The court overruled 
the objection, and the defendants excepted.

William H. Mosley, son of the assured, testified, in behalf 
of the plaintiff, “that he slept in the lower part of the build-
ing, occupied by his father; that about 12 o’clock of the 
night before-mentioned, he saw his father lying with his 
head on the counter, and asked him what was the matter; 
he replied, that he had fallen down the back stairs and hurt 
himself very badly.” The defendants objected to both the 
question and answer. An exception to their admission fol-
lowed.

The same witness testified further, “ that on the day after 
the fall, his father said he felt very badly, and that if he at-
tempted to walk across the room, his head became dizzy; on 
the following day, he said he was a little worse, if anything.” 
The admission of this testimony also was excepted to by the 
defendants.

This statement presents the questions which we are called 
upon to consider. They are, whether the court erred in 
admitting the declarations of the assured, as to his bodily 
injuries and pains, and whether it was error to admit such 
declarations, -to prove that he had fallen down the stairs.

It is to be remarked, that the declarations of the former 
class all related to present existing facts at the time they were 
made.

Those of the latter class were made immediately, or very 
soon after the fall; the declarations to his son, before he re-
turned to his bed-room; those to his wife, upon his reaching 
there.

Wherever the bodily or mental feelings of an individual 
are material to be proved, the usual expressions of such feel-
ings are original and competent evidence. Those expressions 
are the natural reflexes of what it might be impossible to 
show by other testimony. If there be such other testimony, 
this may be necessary to set the facts thus developed in their 
true light, and to give them their proper effect. As inde-
pendent explanatory or corroborative evidence, it is often
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indispensable to the due administration of justice. Such 
declarations are regarded as verbal acts, and are as competent 
as any other testimony, when relevant to the issue. Their 
truth or falsity is an inquiry for the jury.

In actions for the breach of a promise to marry, such evi-
dence is always received to show the affection of the plain-
tiff for the défendant while the engagement subsisted, and 
the state of -her feelings after it was broken off*;  and in 
actions for criminal conversation, to show the terms upon 
which the plaintiff and his wife lived together before the 
cause of action arose. Upon the same ground, the declara-
tions of the party himself are received to prove his condition, 
ills, pains, and symptoms, whether arising from sickness, or 
an injury by accident or violence. If made to a medical 
attendant, they are of more weight than if made to another 
person. But to whomsoever made, they are competent evi-
dence. Upon these points, the leading writers upon the law 
of evidence, both in this country and in England, are in ac-
cord.*

There is a limitation of this doctrine that must be carefully 
observed in its application.

Such evidence must not be extended beyond the necessity 
upon which the rule is founded. It must relate to the present, 
and not to the past. Anything in the nature of narration 
must be texcluded. It must be confined strictly to such com-
plaints, expressions, and exclamations, as-furnish evidence 
of “ a present existing pain or malady.”f Examined by the 
standard of these rules, the testimony to which this excep-
tion relates was properly admitted.

The other exception requires a fuller examination.
Was it competent to prove the fall by the declarations of 

the assured made under the circumstances disclosed in the 
bill of exceptions ?

In Thompson and Wife v. Trevanionf the action was for the

* 1 Greenleaf on Evidence, g 102 ; 1 Phillips on Evidence (last ed.) p. 183 ; 
1 Taylor on Evidence, 478, $ 518.

f Bacon v. The Inhabitants, &c., 7 Cushing, 586.
J Skinner, 402.
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battery and wounding of the wife. Lord Chief Justice Holt 
“allowed, what the wife said immediately upon the.hurt re-
ceived, and before that she had time to contrive or devise 
anything for her own advantage, to be given in evidence.” 
The reporter adds: “ Quod nota. This was at nisi prius, in 
Middlesex, for wounding the wife of the plaintiff.” This 
case was referred to by Lord Ellenborough with approbation 
in the case before him of Aveson v. Kinnaird.*  ■ In that case, 
Lawrence, Justice, in answer to the objection, that such evi-
dence was hearsay, said : “It is in every day’s experience in 
actions of assault, that what a man has said of himself, to his 
surgeon, is evidence to show what he has suffered by the 
assault.”!

The King v. Foster^ was an indictment for manslaughter, 
for killing the deceased by driving a cab over him. A 
wagoner was called as a witness for the prosecution. He 
stated that he saw the cab drive by at a very rapid rate, but 
did not see the accident, and that immediately after, on hear-
ing the deceased groan, he went to him and asked him what 
was the matter. The counsel for the prisoner objected, that 
what was said by the deceased, in the absence of the prisoner, 
could not be received in evidence.

Gurney, Baron, said, that what the deceased said at the 
instant, as to the cause of the accident, was clearly admis-
sible.

Park, Justice, said, that it was the best possible testimony 
that, under the circumstances, could be adduced to show 
what knocked the deceased down. Mr. Justice Patterson 
concurred. The prisoner was convicted.

In the Commonwealth v. Pike& the indictment, as. in the 
preceding case, was for manslaughter. The defendant was 
charged with killing his wife. It appeared that the deceased 
ran up stairs from her own room, in the night, crying mur-
der, and bleeding. Another woman, into whose room she 
was admitted, went, at her request, for a physician. A third

* 6 East, 197. . f Ib- 191 • ’
+ 6 Carrington & Payne, 325. § 3 Cushing, 181.
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person, who heard her cries, went for a watchman, and, on 
his return, proceeded to the room where she was. He found.’ 
her on the floor, bleeding profusely. She said the defendant 
had stabbed her. The defendant’s counsel objected to the 
admission of this declaration in evidence. The objection was 
overruled. The. Supreme Court of Massachusetts held, that 
the evidence was properly admitted. It was said that the 
declaration was “of the nature of res gestae” and that the 
time when it was made was so recent, after the injury was 
inflicted, as to justify receiving it upon that ground.

It is not easy to distinguish this case and that of The King 
v. Foster, in principle, from the case before us, as regards 
the point under consideration.

In Aveson v. Kinnaird, it was said by Lord Ellenborough, 
that the declarations were admitted in the case in Skinner, 
because they were a part of the res gestae.

To bring such declarations within this principle, generally, 
they must be contemporaneous with the main fact to which 
they relate. But this rule is, by no means, of universal ap-
plication. In Rawson v. Haigh,*  a debtor had left England 
and gone to Paris, where he remained. The question was, 
whether his departure from England was an act of bank-
ruptcy, and that depended upon the intent by which he was 
actuated. To show this intent, a letter written in France, a 
month after his departure, was received in evidence. Upon 
full argument, it was held that it was properly received. 
Baron Park said: “ It is impossible to tie down to time the 
rule as to the declarations. We must judge from all the cir-
cumstances of the case. We need not go the length of say-
ing, that a declaration, made a month after the fact, would, 
of itself, be admissible; but if, as in the present case, there 
are connecting circumstances, it may, even at that time, form 
a part of the whole res gestae.”

Where a peddler’s wagon was struck and the peddler in-
jured by a locomotive, the Supreme Court of Pennsylvania 
said : “We cannot say that the declaration of the engineer

* 2 Bingham, 99.
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was no part of the res gestae. It was made at the time—in 
view of the goods strewn along the road by the breaking up 
of the boxes—and seems to have grown directly out of and 
immediately after the happening of the fact.” The declaration 
was held to be “ a part of the transaction itself.”*

In the complexity of human affairs, what is done and what 
is said are often so related that neither can be detached 
without leaving the residue fragmentary and distorted. 
There may be fraud and falsehood as to both; but there is 
no ground of objection to one that does not exist equally as 
to the other. To reject the verbal fact would not unfre- 
quently have the same effect as to strike out the controlling 
member from a sentence, or the controlling sentence from its 
context. The doctrine of res gestoe was considered, by this 
court, in Beaver v. Taylor.f What was said in that case need 
not be repeated. Here the principal fact is the bodily in-
jury. The res gestae are the statements of the cause made by 
the assured almost contemporaneously with its occurrence, 
and those relating to the consequences made while the latter 
subsisted and were in progress. Where sickness or affec-
tion is the subject of inquiry, the sickness or affection is the 
principal fact. The res gestae are the declarations tending to 
show the reality of its existence, and its extent and character. 
The tendency of recent adjudications is to extend rather 
than to narrow, the scope of the doctrine. Rightly guarded 
in its practical application, there is no principle in. the law 
of evidence more safe in ’its results. There is none which 
rests on a more solid basis of reason and authority. We 
think it was properly applied in the court below.

In the ordinary concerns of life, no one would doubt the 
truth of these declarations, or hesitate to regard them, un-
contradicted, as conclusive. Their probative force .would 
not be questioned. Unlike much other evidence, equally 
cogent for all the purposes of moral conviction, they have 
the sanction of law as well as of reason. The want of this

* Hanover Railroad Co. v. Coyle, 55 Pennsylvania State, 402. 
f 1 Wallace, 637.
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concurrence in the law is often deeply to be regretted.*  The 
weight of this reflection, in reference to the case under con-
sideration, is increased by the fact, that what was said could 
not be received as “ dying declarations,” although the person 
who made them was dead, and hence, could not be called as 
a witness.

Jud gm ent  af fir med .

Mr. Justice CLIFFORD, dissenting.
Questions as to the rules of evidence “ are of vast import-

ance to all orders and conditions of men ” interested therein, 
as parties in common law suits, as life, liberty, and property 
depend very largely upon their strict observance, that proper 
testimony, pertinent to the issue, may not be excluded, and 
that incompetent and improper testimony may not be re-
ceived.!

“ One of these rules,” says Chief Justice Marshall, “ is that 
hearsay evidence is, in its own nature, inadmissible. Not 
only because it supposes that better testimony might be ad-
duced to prove the alleged fact, but on account of its intrinsic 
weakness, its incompetency to satisfy the mind of the ex-
istence of the fact, and the frauds which might be practised 
under its color.” Experience shows that wrong verdicts are 
the usual result of wrong rulings in admitting improper tes-
timony, or in rejecting that which was competent and mate-
rial. Appellate courts, viewing the matter in that light, are 
therefore prompt to correct such errors and to reverse judg-
ments founded on verdicts produced or influenced by such 
erroneous rulings.

All courts agree, that the introduction of evidence to 
the jury is governed by certain fixed principles of law, and 
text writers usually treat the subject under four general 
heads : 1. That the evidence must correspond with the alle-
gations and be confined to the issue. 2. That the substance 
of the declaration must be proved to warrant a verdict in

* Appleton on Evidence, ch. 11, 12.
f Child v. Hepburn, 7 Cranch, 295; Eex v. Eriswell, 3 Term, 721.
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favor of the plaintiff. 3. That the burden of proving a 
proposition or issue lies on the party holding the affirmative. 
4. That the best evidence, of which the case in its .nature is 
susceptible, must always be produced.*

Founded, as the action is, upon a policy of insurance, it 
becomes necessary, in order to understand the precise bear, 
ing of the rulings embraced in the exceptions, to examine 
the terms of the contract, and to refer to the exact issue 
tendered in the declaration. By the terms of the policy, 
insurance, for the period of one year, in the sum of five 
thousand dollars, was granted by the defendants to the late 
husband of the plaintiff1, against “ personal injury caused by 
any accidents within the meaning of this policy,” . . . and 
such injuries as shall occasion death within three months from 
the happening thereof, and also against any such personal in-
jury, though not fatal, if the assured was thereby absolutely 
and totally disabled from the prosecution of his usual employ-
ment. After setting out the policy in full, the declaration 
alleges that the assured, on the 1st of July in the same year, 
“accidentally fell down a pair of stairs in the city of Chicago, 
in said county, and was severely injured thereby,” and that 
the assured, within three months after the happening of the 
said accident, died, and that the death of the assured “ was 
occasioned by said injury and accident.”

Defendants appeared and pleaded that they never promised 
in manner and form, as alleged in the declaration, which pre-
sented the direct issue, whether the assured met with the 
accident and injury described in the declaration, and whether 
his death was occasioned by “ the personal injuries caused” 
by that accident, as therein alleged. Payment of the sum 
insured, in case of such personal injury or death occasioned 
by any accident within the terms of the policy, was to be 
made to the plaintiff’, and she was examined as a witness to 
support her claim against the defendant corporation.

Several witnesses “ testified as to back stairs being there, 
leading to the back yard,” but “ no witness testified that he

* 1 Greenleaf on Evidence, | 50.
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saw the deceased fall down the steps,” and there was no tes-
timony upon the subject, except that given by the plaintiff 
and the son of the deceased, as recited in the bill of excep-
tions. She testified, that between twelve and one o’clock, 
(July 18,1866), he (her husband) got up and went down stairs 
for the purpose described; that she did not know how long 
he was gone, but “ when he came back, he said he had fallen 
down the stairs and almost killed himself; that he had hit 
and hurt the back part of his head in falling down the stairs 
which led out back.”

Objection was duly taken to the testimony of the witness 
as to the declarations of the husband, but the court overruled 
the objection, and the defendants then and there excepted.

His son was also examined and testified, that he saw his 
father, about twelve o’clock that night, lying with his head 
on the counter, and that “ he asked him what was the matter, 
and he answered, that he had fallen down the back stairs 
and hurt himself very bad.” Seasonable objection was also 
made to the introduction of this testimony, but the court 
admitted it, and the defendant excepted, as appears by the 
transcript.

Viewed in the light of the facts, as here stated, which are 
carefully and accurately drawn from the record, I am clearly 
of the opinion, that the declarations of the deceased, as 
given in the testimony of those witnesses, were inadmissi-
ble, and that the judgment of the Circuit Court should be 
reversed.-

Mere declarations, made by a third person, not under oath, 
it is conceded are hearsay, but the argument is, that the dec-
laration given in evidence in this case may be regarded as 
part of the res gestae, and therefore, that the testimony of both 
witnesses was properly admitted as original evidence. Dec-
larations of a party to a transaction, though he was not 
under oath, if they were made at the time any act was done 
which is material as evidence in the issue before the court, 
and if they were made to explain the act, or to unfold its 
nature and quality, and were of a character to have that
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effect, are treated, in the law of evidence, as verbal acts, and 
as such, are not hearsay, but may be introduced with the 
principal act which they accompany, and to which they re-
late, as original evidence, because they are regarded as a part 
of the principal act, and their introduction in evidence is 
deemed necessary to define that act and unfold its true nature 
and quality.*

But such declarations cannot properly be received as evi-
dence, unless the principal act which they accompany and 
to which they relate, is, itself, material to the issue to be sub-
mitted to the jury, nor unless the declarations were made at 
the time the principal act was done, nor unless they were of 
a character to explain that act, or to unfold its true nature 
and quality, as they are only admissible as incident to the 
principal act, and because they are a part of it, and are ne-
cessary to explain and define its true character.!

When the inquiry is into the nature and character of a 
certain transaction, not only what was done, says Mr. Roscoe, 
but also what was said by those present, during the continu-
ance of the transaction, is admissible for the purpose of illus-
trating its peculiar character and circumstances.^

Undoubtedly, whenever evidence of an act done by a party 
is admissible, the declarations he made, at the time the act 
was done, are also admissible, if they were of a character to 
elucidate and unfold the act, because they derive a degree 
of credit from the act itself, and do not rest entirely upon a 
statement not made under oath.§

Unless, however, they were made at the time the act was 
done, or during the continuance of the transaction constitut-
ing the principal fact, they are not admissible, as in that state 
of the case, they cannot derive any credit from the principal 
fact, which alone renders them admissible in evidence.

Verbal and written declarations are admissible, says Mr.

* Enos v. Tuttle, 3 Connecticut, 250.
f Corinth v. Lincoln, 34 Maine, 312; Noyes v. Ward, 19 Connecticut, 269; 

Moore v. Meacham, 10 Ne.w York, 210; Osborn v. Robbins, 37 Barbour, 482.
| Roscoe on Evidence, 23.
| Sessions v. Little, 9 New Hampshire, 271.



Dec. 1869.] Insu ran ce  Comp an y  v . Mos le y . 413

Opinion of Clifford, J., dissenting.

Phillips, “ when they accompany some act, the nature, ob-
ject, or motives of which, are the subject of inquiry.” In 
such cases, he says, words are receivable as original evidence, 
on the ground, that what is said, at the time, affords legiti-
mate, if not the best, means of ascertaining the character of 
such equivocal acts as admit of explanation from those in-
dications of the mind which language affords.*

Evidently, the rule as understood by the author of that 
work, would not admit the declarations, unless they were 
made at the time the act was done, or during the continu-
ance of the transaction ; but the annotator is even more ex-
plicit, as he expressly adopts the rule laid down in the leading 
case, that to be a part of the res gestæ, the declarations must 
have been made at the time of the act done, which they are 
supposed to characterize, and have been well calculated to 
unfold the nature and character of the facts which they are 
intended to explain, and so to harmonize with them as ob-
viously to constitute one transaction.f

Much of the difficulty in the application of the rule, arises 
from the nature of the principal act, especially, in cases where 
it is continuous, or extends for a considerable time, as in 
questions of domicile, or of bankruptcy ; but there is no diffi-
culty in applying the rule in cases where the principal act is 
single and well defined as to time, nor is there any well- 
considered case, which gives any countenance to the admis-
sion of such declarations, unless they were made at the time 
the principal act was done, or, as in the case of a riot, during 
the continuance of the transactions.^

Equity rules are the same as the rules at common law, as 
appears by the decision of Chancellor Walworth, In the matter 
of Taylor fe in which he held, that the declarations of parties, 
and other attending circumstances, in order to render them * * * §

* Phillips on Evidence, ed. 1868, 185.
f Enos v. Tuttle, 3 Connecticut, 250.
J Russell v. Frisbie, 19 Connecticut, 209; Carter v. Beals, 44 New Hamp-

shire, 412; Price v. Powell, 3 Comstock, 322; Ridley v. Gyde, 9 Bingham, 
351.

§ 9 Paige, 617.
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admissible as a part of the res gestae, must be contemporaneous 
with the main fact under consideration, and to which they 
were intended to give character.*

Suppose the rule to be that such declarations are inadmis-
sible, unless made at the time the principal act was done, 
still it is contended that the rulings of the court, in admit- 
ting the declarations in this case, may be sustained as falling 
within the rule laid down in the case of Commonwealth v. Mc- 
Pikerf and the opinion of the majority of the court, as just 
read, rests chiefly upon that ground. The indictment, in 
that case, was for manslaughter, and the evidence introduced 
showed that the deceased, on the morning she received the 
mortal blow, ran from her room, where her husband, the de-
fendant, was, to a room occupied by the witness, in the same 
house, crying murder; and when admitted to the room, she 
said she was killed. Another witness heard the cry of 
murder, and went for a watchman, and when he returned, he 
went to the room where the wounded woman was, and, 
among other things, she said to him that her husband had 
stabbed her, and told the witness what she wanted done, if 
she died.

Objection was taken to the statement, as to the declaration 
of the wife, that the defendant had stabbed her, but the court 
admitted the testimony, and the case was removed to the 
Supreme Court for revision. Other exceptions were taken 
to the rulings of the court, but they were all overruled, the 
court holding that the statement of the wife, as to the cause 
and manner of the injury, might be “sustained, upon the 
ground that the testimony was of the nature of the res 
gestae.’’ No authorities are cited in support of the proposi-
tion, and the opinion, upon that point, is very brief, and 
seems to rest mainly upon the closing sentence upon that 
subject, which is as follows: “ In the admission of testimony 
of this character, much must be left to the exercise of the 
sound discretion of the presiding judge.”

Prior to that date, all the decisions of that court had been

* Frink v. Coe, 4 Greene, 556. f 3 Cushing, 184.
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in strict conformity to the rule, that declarations not under 
oath, in order to be admissible as original evidence, must 
have been made at the time the principal act was done or 
committed, as before explained, unless they were admitted 
as declarations in articulo mortis; and every decision made by 
that court, upon that subject, since that case was determined, 
is equally explicit in prescribing the same rule. Reference 
will be made to a few of the subsequent cases to establish 
that proposition.

Where the bodily or mental feelings of a party are to be 
proved, the usual and natural expressions of such feelings are 
considered competent and original evidence in his favor.*  
Such evidence, however, say the court, is not to be extended 
beyond the necessity on which the rule is founded; and they 
add, that anything in the nature of narration or statement 
is to be carefully excluded, and the testimony (unless the 
statement was made by a patient to a medical man) is to 
be confined strictly to such complaints and expressions as 
usually and naturally accompany, and furnish evidence of, 
a present existing pain or malady. Before the year expired, 
the same question, under a different state of facts, was again 
presented to that court, and in view of the importance of the 
questions, and of their frequent occurrence, the court came 
to the conclusion to consider the subject somewhat more at 
large than they had theretofore done, and to set forth and 
illustrate “ the principles and tests by which this class of 
questions must be determined.They accordingly decided:

1. That the admission of such evidence is not left to the 
discretion of the presiding judge, as had sometimes been 
supposed; that its admission is governed by principles of 
law, which must be applied to particular cases as other prin-
ciples are applied, in the exercise of a judicial judgment, and 
that errors of judgment in the case, as in other cases, may 
be examined and corrected.^

2. That a declaration, if it has its force by itself, as an ab-

* Bacon v. Charlton, 7 Cushing, 586.
f Lund v. Tyngsborough, 9 Cushing, 41.
| Tatham v. Wright, 6 Neville & Manning, 151.
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stract statement, detached from any particular fact in ques-
tion, is not admissible in evidence, because it depends for 
its effect on the credit of the person making it, and there-
fore is hearsay.

3. That mere narrative is never admissible, because such 
statements are detached from any material act which is per-
tinent to the issue.

4. That whenever the act of the party may be given in 
evidence, his declarations, made at the time, are also ad-
missible, if they were calculated to elucidate and explain the 
character and quality of the act, and were so connected with 
it as to derive credit from the act itself, and to constitute one 
transaction.

5. That there must be a main or principal fact or transac-
tion, and that such declarations only are admissible as grow 
out of the principal transaction, serve to illustrate its char-
acter, are contemporary wTith it, and derive some degree of 
credit from it.

6. That the main act or transaction is not, in every case, 
necessarily confined to a particular point of time, but whether 
it is so or not depends solely upon the nature and character 
of the act or transaction.

Search is made in vain for any decided case, where the 
principles and tests which regulate and control the admission 
of such evidence is so satisfactorily stated, and with so much 
fulness and dearness as in that case.*

Narration of the cause and manner of the injury has been 
carefully excluded since that decision in the courts of that 
State, even where the statements were made by a patient to 
his physician, as will be seen by the case of Chapin v. Marl-
borough,^ which was decided six years later.

By the statement of the case, it appears that the plaintiff 
called a physician, and wished him to examine his leg, say-
ing that it gave him great pain, and the physician testified, 
that he said that he had been struck by a horse, on that legf, 
four or five months before.

* Meek v. Perry, 36 Mississippi, 261. f 9 Gray, 245.
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Seasonable objection was made to the evidence, but the 
judge, at the trial, admitted it, and the case was transferred 
to the Supreme Court, where a new trial was granted. In 
disposing of the case, the court say, the exception must be 
sustained, which was to the admission of the plaintiff’s state-
ment to his physician, that his leg had been struck by a 
horse; and the court add, that it was a statement of a fact, 

and was used as evidence of that fact.” It was, therefore, 
wrongly admitted, which shows to a demonstration, that the 
evidence in this case was also wrongly admitted, because it 
was admitted and used as evidence to prove that the injury 
and death of the assured were occasioned by the alleged acci-
dent.

Death was occasioned by a stab, in the case of Common-
wealth v. Hackett,*  and it is suggested, that the ruling in that 
case qualifies the doctrine, as laid down in the preceding 
case, but there is no foundation for the suggestion, as the 
court say, that the declaration given in evidence was uttered 
immediately after the homicidal act, in the hearing of a 
person who was present when the mortal stroke was given, 
who heard the first words uttered by the deceased, and who 
went to him, after so brief an interval of time, that the 
declaration or exclamation of the deceased (I am stabbed) 
may fairly be deemed a part of the same sentence as that 
which followed instantly after the stab with the knife was 
inflicted.

Many bodily sensations and ailments are of such a char-
acter that they can only be known to the person who ex-
periences them, and, in view of that fact, the Supreme Court 
of that State decided, in the case of Barber v. Merriam,f 
that the statements of a patient to his physician, as to the 
character and seat of his ailments, when made for the pur-
pose of receiving medical advice, wTere admissible in an 
action for a personal injury, but they expressly affirmed the 
doctrine of the previous decisions, to which*  reference has 
been made.

* 2 Allen, 139. t 11 Allen, 322-
VOL. VIII. 27
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Declarations of a narrative character were again offered iu 
the subsequent case of Commonwealth v. Densmore et al.,*  and 
they were again rejected as hearsay evidence; and the lead-
ing case of Lund. v. Tyngsborough was again approved and re-
affirmed.

Examined in the light of the decisions made by the Su-
preme Court of Massachusetts, since the case of Common-
wealth v. McPike, I am of the opinion, that the rulings of the 
Circuit Court, in this case, find no support from any reported 
case in the volumes of the Massachusetts Reports.

Next suggestion is, that those rulings may be sustained 
upon the authority of the case of Rex v. Foster,and of the 
case of Thompson v. Trevanion,J but those cases are so im-
perfectly reported that they can hardly be said to be reliable. 
Grant, however, that the reports of the cases, though meagre, 
are reliable, still, I am of the opinion that the rules of evi-
dence there adopted, are contrary to the modern decisions 
in both countries. They are both specially noticed by Mr. 
Roscoe, in his valuable Treatise on the Law of Evidence, 
and he says, they “ are difficult to reconcile with established 
principles.” Both admit the declarations to extend to the 
particulars of what was said, and though they (the declara-
tions) were both made in close proximity to the event to 
which they relate, it is very questionable indeed, says the 
same writer, whether that ground alone is sufficient to render 
them admissible.§

Both of these cases are also cited by Taylor, in his more 
recent work upon the Law of Evidence, and yet, the rules 
■which he promulgates, as tests to regulate the admission of 
such evidence, show that the rule adopted in those cases is 
not good law. His leading tests are as follows:

1. That declarations, though admissible as evidence of the 
declarant’s knowledge or belief of the facts to which they 
relate, and of his intentions respecting them, are no proof of 
the facts themselves, and, therefore, if it be necessary to show

* 12 Allen, 537. f 6 Carrington & Payne, 325.
| Skinner, 402. g Roscoe’s Criminal Evidence, 26.
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the existence of such facts, proof aliunde must be laid before 
the jury.*

2. That, although acts, by whomsoever done, are res gestae, 
if relevant to the matter in issue, yet, if they be irrelevant, 
declarations, qualifying or explaining them, will, together 
with the acts themselves, be rejected.!

3. That where an act done is evidence per se, a declaration 
accompanying that act may well be evidence, if it reflects 
light upon or qualifies the act, but where the act is, in its 
own nature, irrelevant to the issue, and where the declara-
tion per se cannot be received, no case has yet established the 
rule, that the union of the two will render them admissible. J

4. That an act cannot be varied, qualified, or explained 
by a declaration which amounts to no more than a mere nar-
rative of a past transaction, nor by an isolated conversation, 
nor by an isolated act done, at a later period.§

Condemned by all these tests, it is impossible to admit, 
that the two cases relied on, as supporting the rulings of the 
Circuit Court, can be good law, and if not, then those rul-
ings stand unsupported in principle, or by any well-consid-
ered English or American decision.||

Obviously, the main fact in the case before the court was 
the alleged accident, and the bill of exceptions finds that 
there was no other evidence to prove that material allegation 
than the testimony of the plaintiff, and the son of the de-
ceased, who knew7 nothing of what had occurred, except what 
they were told by the injured party.^f

Whenever, the bodily or mental feelings of an individual 
are material to be proved, the usual expressions of such feel-
ings, made at the time in question, are admissible for that 
purpose, but they are not admissible to prove a past occurrence, 
nor to prove that they were occasioned by such an accident * §

* 1 Taylor on Evidence, | 523. f lb. § 524.
J lb. g 524; Redfield on Carriers and Bailments', § 454.
§ Taylor on Evidence, § 526 Nutting a. Page, 4 Gray, 584.
|| Wright v. Tatham, 5 Clark & Finnelly, 770; 8. C. 7 Adolphus & Ellis 

389.
Tf Baker v. Griffin, 10 Bosworth, 142.
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as that alleged in the declaration as the foundation of the 
plaintiff’s claim.

Mr. Justice NELSON also dissents from the opinion and 
judgment of the court, in this case, and concurs in this 
opinion.

Blan char d  v . Putna m .

1. Where, in a suit at law for infringement of a patent, witnesses testify to
previous invention, knowledge, or use of the thing patented, the judg-
ment will be reversed unless an antecedent compliance with the require-
ments of the 15th section of the Patent Act, requiring in the notice 
of special matter the names and places of residence of those whom the 
defendant intends to prove possessed prior knowledge, and where the 
same had been used, appear in the record. And this, although no re-
versal for this cause have been asked by counsel, but the case have been 
argued wholly on other grounds.

2. Semble, That the only proper comparison on a question of infringement,
is of the defendant’s machine with that of the plaintiffs, as described in 
the pleadings; and that it is no answer to the cause of action to plead 
or prove that the defendant is the licensee of the owner of another 
patent, and that his machine is constructed in accordance with that 
patent.

Error  to the Circuit Court for the Southern District of 
Ohio, the case being thus :

The 15th section of the Patent Act enacts, that whenever 
the defendant relies in his defence on the fact of a previous 
invention, knowledge, or use of the thing patented, “ he 
shall state in his notice of special matter, the names and 
places of residence of those whom he intends to prove to 
have possessed a prior knowledge of the thing, and where 
the same had been used,” and if he does not comply with 
that requirement no such evidence can be received under the 
general issue.

. With this statute in force, Alonzo Blanchard and others, 
being owners by assignment of a patent for an improvement 
in bending wood, granted to Thomas Blanchard, December
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18th, 1849, reissued to him November 15th, 1859, and ex-
tended for seven years from December 18th, 1863, brought 
suit at law against Putnam and others for infringement. The 
defendants pleaded the general issue, but so far as the tran-
script of the general record showed, gave no notice of any 
special defence.

On the trial, the plaintiffs gave in evidence the original 
patent, the reissue, the certificate of renewal and extension, 
the assignment, and facts tending to prove the alleged in-
fringement, and rested.

The defendants, who were licensees under a patent granted 
March 11th, 1856, and reissued May 22d, 1862, to one Morris, 
for an improvement in wood-bending machines, offered in 
evidence the reissue.

The plaintiff objected to the admission of that evidence, 
but the court overruling the objection, admitted it, and the 
plaintiff excepted.

The defendants called as a witness one W. Mitchell, and 
offered to prove by him, that in A.D. 1858, he saw in use at 
a factory of one Andrews, in Grand Detour, in the State of 
Illinois, a machine for bending plough handles, similar tQ a 
model then shown to the witness, and asserted by the de-
fendants to be the same in its mode of operation as the 
plaintiff’s patented machine; the defendants’ counsel prom-
ising thereafter to connect the said evidence with other tes-
timony, showing such a machine to have been in public use 
anterior to Blanchard’s said invention. To “which evi-
dence,” said the bill of exceptions, “ the plaintiff objected 
as not competent or proper.” But the court overruled said 
objection and admitted the evidence. Other testimony was 
introduced by the defendants tending to prove that the 
machine described by the witness, or others like it, were in 
public use at that place before the date of the invention 
claimed and owned by the plaintiffs.

The court charged the jury at length. It told them that 
the defences to the action were:

1st. That the Blanchard machine was void for want of 
novelty.
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2d. That the machine constructed under Morris’s patent 
did not infringe.

On the first defence, while stating that it was not the in-
tention of the court to go into an analysis of the testimony 
on the question of anticipation, the learned judge, neverthe-
less, enumerated the machines set up as prior inventions, 
leaving it for the jury to pass on the question of novelty, or 
the want of it.

The case was now here on exceptions.

Mr. Gt . M. Lee, by brief, for the plaintiff in error, observed 
that the machine of the defendants, in appearance, was some-
what unlike that patented by Blanchard, and that the de-
fendants assert that it worked on a different principle from 
Blanchard’s; while the plaintiffs assert it to be the same in 
principle and mode of operation as Blanchard’s, and that 
it is covered by Blanchard’s patent and claim; that the real 
question was, therefore, what construction shduld be given to Blan-
chard’s patent; and that there was little else in the case.

The learned counsel then went into an examination of 
“ what the Blanchard patent and invention was; of its parts 
and office;” of the “parts and office of Morris’s patent and 
the defendant’s machine;” and having shown, as he assumed, 
the errors of the charge upon a true view of the case, merely 
glanced at other errors, of these specifying five; the fourth 
being thus:

“We claim that William Mitchell’s evidence was improperly 
admitted on the promise of defendant’s counsel to afterwards 
so connect it with other evidence as would make it admissible. 
There is nothing to show it was ever so connected, and upon its face 
it was inadmissible.”

After specifying the five errors, the counsel added, towards 
the conclusion, that it was not necessary to argue the effect 
of the defendant’s evidence showing the existence of prior 
machines, though really none of them showed any want of 
novelty in Blanchard; that this question became immaterial, 
because the jury were not called to pass upon it; that the 
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court blotted out the question of novelty or state of the art 
by its charge, and in substance ordered the jury to find for 
defendants, because Blanchard’s patent did not cover the 
stationary form used by defendants as the court held.

Jfr. Fisher, contra, stated that the machine of the plaintiffs 
was what was known in the art as a “ rotating form machine,” 
and the machine of the defendants what was known in the 
art as the “ stationary form of machine,” and that the strug-
gle of the parties in the case was upon the question of in-
fringement, and the issue was finally resolved to the single point, 
whether in view of the state of the art, the plaintiffs’ patent 
could be fairly construed to cover machines for bending wood 
in which stationary forms were employed.

So far as the reporter perceived, the plaintiff in error no-
where alleged nor alluded to, nor asked a reversal for error 
in receiving evidence of want of novelty, because proper, 
notice in writing had not been given to the plaintiff*  as re-
quired by the 15th section of the Patent Act, quoted at the 
beginning of the statement of the case.

Mr. Justice CLIFFORD delivered the opinion of the court.
Damages for the infringement of letters patent may be 

recovered by the patentee, or by his assignee of the whole 
interest, or by his grantee of the exclusive right within and 
throughout any specified district, by a suit in equity or by 
an action on the case, at the election of the holder of the 
legal title.*

Letters patent were granted to Thomas Blanchard, Decem-
ber 18th, 1849, for a new and useful improvement in bend-
ing wood, for and during the term of fourteen years from 
that date, but the specification being imperfect, on the fif-
teenth of November, 1859, he surrendered the patent, and 
the same was reissued to him, with an amended specifica-
tion, for the residue of the original term.

Granted for the term of fourteen years only, the patent

* 5 Stat, at Large, 123, 124.
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expired on the seventeenth of December, 1863, but the pat-
entee having failed to obtain from the use and sale of his 
invention a reasonable remuneration for the time, ingenuity, 
and expense bestowed upon the same and the introduction 
thereof into use, the Commissioner of Patents renewed and 
extended the patent for the term of seven years from and 
after the expiration of the first term, giving it the same 
effect as if it had originally been granted for twenty-one 
years. Subsequent to the extension of the term the pat-
entee deceased, and the patent was reissued to his executrix, 
from whom the plaintiffs derive title by virtue of- an assign-
ment in due form, as is conclusively admitted by the de-
fendants.

Undoubted owners of the title to the patent the plaintiffs, 
on the twenty-third of November, 1865, instituted this suit, 
and the charge is that the defendants, on the second of No-
vember of the previous year, and on divers other days and 
times between that day and the commencement of the suit, 
infringed the exclusive right to the invention vested in the 
plaintiffs, by constructing and using ten machines for bend-
ing wood in imitation of the plaintiffs’ invention, and in vio-
lation of the exclusive right secured to them in their letters 
patent. Process was issued, and being duly served the de-
fendants appeared and pleaded the general issue, and upon 
that issue, unaccompanied by any notice to the plaintiffs of 
any special defence, the parties went to trial, and the verdict 
and judgment were for the defendants.

Exceptions were duly taken by the plaintiffs to certain 
rulings of the court in admitting evidence offered by the 
defendants, and to the instructions of the court, as given to 
the jury, and the only questions presented for decision are 
such as are involved in the exceptions to those rulings and 
instructions.

On the trial of the cause the plaintiffs, to sustain the issue 
on their part, introduced in evidence the reissued patent on 
which the suit was founded, together with the original pat-
ent and the certificate of renewal and extension; and hav-
ing proved the assignment and introduced evidence tending
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to prove that the defendants had infringed the reissued pat-
ent, as alleged in the declaration, rested their case.

They might well rest, in that state of the case, as the let-
ters patent afforded primd facie evidence that the patentee 
under whom they claimed was the original and first inven-
tor of what is therein described as his improvement, and 
having introduced evidence tending to show infringement 
and damage, they were entitled to a verdict unless some evi-
dence was introduced by the defendants to rebut the evi-
dence given to prove infringement, or to establish some 
valid defence to the cause of action set forth in the declara-
tion.

Influenced doubtless by that view of the case, the defend-
ants offered in evidence the reissued patent granted to one 
John C. Morris, dated May 27, 1862, as the foundation for 
the introduction of evidence to show that the machine or 
machines which they were using were constructed by them 
under a license from the patentee in that patent, and in ac-
cordance with the specification and claims of that patent as 
reissued. Seasonable objection was made by the plaintiffs 
to the introduction of that patent, as evidence in the case, 
but the court overruled the objection and admitted it in evi-
dence, and the plaintiffs excepted.

Such evidence was inadmissible for the purpose for which 
it was offered, and should have been excluded, as the nov-
elty of the invention was not open, and because it presented 
on the question of infringement an immaterial issue not in-
volved in the pleadings, and because the evidence was well 
calculated to mislead the jury by withdrawing their atten-
tion from the real subject-matter in controversy.*

Apart from the question of- damages two issues only were 
presented by the pleadings, and they were all which are in-
volved in any similar- case:

1. Whether the patentee in the patent on which the suit 
is founded is the original and first inventor of the alleged 
improvement, which the plaintiffs in this case established as

* Corning et al. v. Burden, 15 Howard, 271.
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a prima facie presumption when they introduced in evidence 
the letters patent described in the declaration.*

2. Whether the machine of the defendants infringes the 
plaintiffs’ machine as described in the specification and 
claims of their letters patent.

Attempts are often made in the trial of patent cases to 
introduce such collateral issues on the question of infringe-
ment, but they are irregular and cannot be sanctioned, as 
the only proper comparison, on that issue, is of the defend-
ants machine with that of the plaintiff, as prescribed in the 
pleadings. What the jury have to‘determine is, does the 
machine of the defendant infringe the machine of the plain-
tiff; and if it does not, then the defendant is entitled to a 
verdict; but if it does infringe the plaintiff’s machine, then 
the plaintiff is entitled to his remedy, and it is no answer to 
the cause of action to plead or prove that the defendant is 
the licensee of the owner of another patent, and that his 
machine is constructed in accordance with that patent.

Controversies between litigants in court cannot be com-
pleted in that way, nor should the plaintiff' be subjected to 
such outside issues, as he is clearly entitled to a verdict 
when he has proved that he is the original and first inven-
tor of his improvement, and that the defendant has in-
fringed his patent.f

Suppose the rule in that respect is otherwise, still the 
judgment of the Circuit Court must be reversed, as the next 
exception to be considered is clearly well taken, and the error 
of the court is of such a character that it cannot be remedied 
in any other way than by granting a new trial.

Testimony was offered by the defendants to prove the ex-
istence and use, in 1858, at Grand Detour, in the State of 
Illinois, of a machine for bending plough handles, similar 
to a model shown to the witness under examination, and 
which, as is claimed by the defendants, wras the sanie in its 
mode of operation as the patented machine of the plaintiffs.

* Curtis on Patents,^ 118; Pitts v. Hall, 2 Blatchford, 229; Cahoon®. 
King, 1 Clifford, 625.

f Curtis on Patents, %% 350, 353; Carver v. Manuf. Co., 2 Story, 432.
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Objection was seasonably made by the plaintiffs to the 
admissibility of the testimony, but the defendants stating 
that they expected to connect the same with the other testi-
mony showing that the machine was in public use anterior 
to the invention described in the plaintiffs’ patent, the court 
overruled the objection and admitted the testimony, and the 
bill of exceptions shows that other testimony was introduced 
by the defendants tending to prove that the machine de-
scribed by the witness, or others like it, were in public use 
at that place before the date of the invention claimed and 
owned by the plaintiffs.

Evidence to prove such a defence is not admissible in any 
case without an antecedent compliance with the conditions 
specified in the fifteenth section of the Patent Act. When-
ever the defendant relies in his defence on the fact of a pre-
vious invention, knowledge, or use of the thing patented, 
“ he shall state, in his notice of special matter, the names 
and places of residence of those whom he intends to prove 
to have possessed a prior knowledge of the thing, and where 
the same had been used,” and if he does not comply with 
that requirement no such evidence can be received under 
the general issue.*

Unless the rule of law was so the plaintiff*  might often be 
surprised at the trial, as he would rely upon the presump-
tion which the patent affords, that he or his assignor or 
grantor was the original and first inventor of the improve-
ment in question, and would not think it necessary to sum-
mon witnesses to rebut the evidence introduced by the de-
fendant attacking the novelty of his patent, f

Other exceptions to the rulings of the court were taken 
by the plaintiffs to the same effect, but it is unnecessary to 
refer to them, as the charge of the court shows to a demon-
stration, that the court throughout the trial overlooked the 
fact that such evidence is not admissible in patent cases, 
unless it appears that the defendant, thirty days before the 
trial, gave notice in writing to the plaintiff, or his attorney,

* 5 Stat, at Large, 123 ; Teese v. Huntingdon, 23 Howard, 10. 
f Agawam Co. v. Jordan, 7 Wallace, 596.
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of his intention to give such special matter in evidence, as 
required in the fifteenth section of the Patent Act, and that 
the notice given constituted a compliance with the several 
conditions therein specified.

Compliance with that provision being a condition prece-
dent to the right of the defendant to introduce such evidence, 
under the general issue, it necessarily follows that the onus 
pfobandi is on him to show that the required notice was given 
to the plaintiff thirty days before the trial, and if he fails to 
do so he cannot introduce any evidence to controvert the 
novelty of the patent.*

Undoubtedly the plea of not guilty puts in issue the 
novelty of the invention as well as the charge of infringe-
ment, but the answer to that suggestion, as applied to this 
case, is that the letters patent, when introduced by the plain-
tiffs, afforded txprinia facie presumption that the assignor of 
the plaintiffs was the original and first inventor of the im-
provement, and as the defendants had not given to the 
plaintiffs the required notice that they intended to offer evi-
dence at the trial to overcome that presumption, they had 
no right to introduce any such evidence, and it necessarily 
follows that the court had no right to submit any such ques-
tion to the jury.

Two defences, said the court, are interposed by the de-
fendants: (1.) That the patent is void for the want of novelty. 
(2.) That the machine constructed and used by the defend-
ants does not infringe the patented machine of the plaintiffs; 
and the charge proceeds throughout upon the ground that 
both of those defences were open and were to be determined 
by the jury.

Extended remarks were made by the judge to the jury, 
upon the evidence produced by the defendants to impeach 
the novelty of the invention, and very full explanations were 
given to them in respect to the principles of law by which 
they were to be governed in determining that question. 
Most of the rules of law as stated by the judge are correct,

* Philadelphia and Trenton Railroad Co. v. Stimpson, 14 Peters, 459;
Silsby v. Foote, 14 Howard, 222; Phillips v. Page, 24 Id. 168.
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but the difficulty is that no such questions were involved in 
the pleadings.

Judg men t  re ve rs ed . New  ven ire  orde red .

Mr. Justice SWAYNE, with whom concurred GRIER 
and MILLER, JJ., dissenting.

I am unable to concur in the conclusion reached by, the 
majority of my brethren, and will state briefly the grounds 
of my dissent.

The judgment is reversed, because no notice of the special 
matters which were proved to the jury is found in the record. 
If a sufficient notice had been given to the plaintiffs, accord-
ing to the statute, the testimony was unquestionably proper 
to be received. It is shown by the bill of exceptions, that the 
admission of the evidence was objected to, but upon what 
ground, except as to one item mentioned hereafter, does not 
appear. The objection may have had reference to several 
considerations other than the want of notice. The case 
was tried in all respects as if no such defect existed. If due 
notice had not been given, and that fact had been brought 
to the attention of the learned district judge who tried the 
case, it cannot be doubted that he would at once have ex-
cluded the evidence, or have admitted it only after the defect 
had'been properly supplied. It nowhere appears in the case 
that such an objection was made in the court below. A 
series of instructions were asked by the plaintiffs’ counsel, 
and refused by the court; neither of them has any reference 
to this point. The court was not asked to rule out the evi-
dence, nor to direct the jury to disregard it. The point was 
not made in this court by the counsel for the plaintiffs in 
error. Other errors were strenuously insisted upon, but 
nothing was said upon this subject. Other objections to the 
admission of the testimony excepted to in the court below 
were fully discussed here, but there was entire silence as to 
the want of notice. The discovery that there is no notice in 
the record, was made after the cause had been argued and 
submitted to this court, and the objection does not now
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come from the plaintiffs in error. It is not of a jurisdictional 
character.

Upon a careful examination of the record, it seems to me 
doubtful whether any of the testimony in question required 
a notice to authorize its introduction,* except that of 
Mitchell, which was objected to upon a distinct and different 
ground. But, conceding this to be otherwise, under the 
circumstances, I think these propositions apply

1. We are bound to presume that a proper notice was 
before the court below. This suggestion derives additional 
weight from the fact that the statute requires the notice to 
be given to the plaintiff, and does not prescribe that it shall 
be filed in the clerk’s office, or made part of the record. In 
some of the circuits the practice has been heretofore simply 
to produce and prove it at the trial.

2. If there were no such notice, it was waived by the 
plaintiffs in error, and they are concluded by their conduct.f

3. The objection not having been made in the court below, 
according to the settled rule and practice of this court, it can 
not be made here.J

4. The plaintiffs in error not having made the objection, 
this court ought not to make and enforce it for them. They 
have not suffered, and do not complain. The interests of jus-
tice do not require such vicarious and voluntary action on the 
part of this court. The counsel for the defendant in error 
has had no notice and no opportunity to be heard. I think, 
therefore, that the judgment ought not to be reversed.

______ i--------------------

Home  of  the  Friendl ess  v . Rouse .

1. A statute which, for the declared purpose “of encouraging the establish-
ment of a charitable institution,” and enabling the parties engaged in 
thus establishing it “ more fully and effectually to accomplish their 
laudable purpose,” gave to the institution a charter, and declared by it

* Corning v. Burden, 15 Howard, 252.
j- Laber v. Cooper, 7 Wallace, 569. J
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that “ the property of said corporation shall be exempt from taxation,” 
and that an already existing statutory provision, that every charter of 
incorporation should be subject to alteration, suspension, or repeal, at 
the discretion of the legislature, should not apply to it, becomes, after 
the corporation has been organized, a contract; and its property is not 
subject to taxation, so long as the corporation owns it and applies it to 
the purposes for which the charter was granted.

2. A State which, after granting such a charter, passes a law, taxing prop-
erty of the corporation, passes a law violating the obligation of a con-
tract, and, consequently, such its law, is void, under the Constitution.

Error  to the Supreme Court of Missouri.
On the 3d of February, 1853, the legislature of Missouri 

passed “an act to incorporate the Home of the Friendless, 
in the city of St. Louis.” The preamble and one section of 
the act were thus :

“Where as , it is proposed to establish in the city of St. Louis 
a charitable institution, to be called ‘ The Home of the Friend-
less,’ having for i'ts object, to afford relief to destitute and suffer-
ing females, and the affairs of which shall be in the keeping of 
ladies, who contribute pecuniary aid to the institution ; therefore, 
for the purpose of encouraging said undertaking, and enabling the 
parties engaged therein more fully and effectually to accomplish their 
laudable purpose,

“ Be it enacted, &c., as follows:
“Sect io n  1. All such persons, of the female sex, as heretofore 

have or hereafter may become contributors of pecuniary aid, as 
hereinafter specified, to said institution, shall be, and they are 
hereby, constituted a body politic and corporate, by the name 
of ‘The Home of the Friendless,’ and by that name shall have 
perpetual succession, and be capable in law as well to take, re-
ceive, and hold, as to dispose of, as they see proper, all and all 
manner of lands, tenements, rents, annuities, franchises, and 
other hereditaments and personal property which may be con-
ducive to the objects of said institution ; and all property of 
said corporation shall be exempt from taxation ; and the sixth, 
seventh, and eighth sections of the first article of the act con-
cerning corporations, approved March 19th, 1845, shall not apply 
to this corporation.”

The sections thus referred to provided, that the charter
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of every incorporation that should thereafter be granted by 
the legislature should be subject to alteration, suspension, 
and repeal, at the discretion of the legislature.

The corporation was organized and set in action, and by 
gifts, grants, and devises, had acquired a considerable amount 
of real estate in St. Louis. A constitution, adopted by the 
State, in the year 1865, authorized the legislature to impose 
certain taxes, and soon after, the legislature did impose a tax 
upon the real property of the Home. The corporation de-
clining to pay, the collector of taxes for the county was 
about to levy on and sell its real estate, when the corporation 
filed a bill in one of the State courts, praying for an injunc-
tion against collecting the taxes, on the ground that they 
were illegally assessed, all property of the Home being, by 
its act of incorporation, expressly exempted from taxation at 
all times. The defendant interposed a demurrer, which was 
overruled, and the judgment on the demurrer made final. 
The cause was removed to the Supreme Court of the State, 
and resulted in the reversal of the judgment of the lower 
court, and the dismissal of the bill or petition.

The case was now here for review; the Supreme Court of 
Missouri certifying, as a part of the record, that in the de-
termination of the suit there was necessarily drawn in ques-
tion the construction of that clause of the Constitution of 
the United States, which prohibits a State from passing a 
law impairing the obligation of a contract, and that the de-
cision was against the right claimed by the complainant, and 
was necessary to the adjudication of the cause; thus bring-
ing the case clearly within the 25th section of the Judiciary 
Act, which gives to this court in such cases a power to ex-
amine and affirm or reverse the decision of the State court.

The question was, whether the act of 1853 was a contract 
never to tax. If so, the subsequent act was in violation of 
that clause of the Constitution which says, that “ no State 
shall pass any law impairing the obligation» of contracts.”

Mr. B. R. Curtis, for the appellant:
1. The charter contains not only an explicit promise on
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the part of the State, that whatever property should be 
owned by this charity should not be taxed, but, what is very 
unusual, if not unprecedented, it contains an assurance that 
the legislative power should not thereafter be used to inter-
fere with this franchise.

The discretionary authority which the legislature reserved, 
in regard to corporations in general, it is declared, shall not 
exist as to this corporation.

The charter in express terms, holds out to the benevolent 
persons to whom it is addressed, that, if they will take upon 
themselves the burden of organizing this corporation, of 
making themselves, and soliciting from others, donations 
and grants, and of administering its affairs for the relief of 
suffering female poor of the city of St. Louis, the funds thus 
obtained, devoted, and held, shall not be diminished by taxa-
tion.

2. That the legislature had power to make this contract, 
and that when made and accepted it became one of the fran-
chises of this corporation, of which it could not be deprived, 
is too well settled to require a citation of numerous authori-
ties.*

Messrs. Dick and Blair, contra:

1. The legislature, in 1853, for the mere consideration 
that the Home should be established, with no obligations or 
duties imposed upon it, had no power to promise that the 
State of Missouri should never have the legal authority to 
impose a tax upon any property which it might acquire, 
and, at the same time, confer upon it power to acquire an 
unlimited amount of property. The State may accept a 
bonus in place of a tax, or may fix upon a given rate of taxa-
tion, and thus^ for a consideration, bargain away the power 
to levy taxes in the usual way. But this charter makes no 
such contract, f

* See the cases collected in Cooley’s Constitutional Limitations, 279-81.
f Rector of Christ Church v. County of Philadelphia, 24 Howard, 300 p 

East Hartford v. Hartford Bridge Co. 10 Id. 511,535; Commonwealth®,
vol . vin. 28
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2. The legislature has not in the act of 1853, declared its 
intention to bind the State never to impose any such tax. 
The language used does not expressly say that the State 
forever is to be bound, and the law will not imply such 
meaning.*

3. The rule of construction applicable to laws relied upon 
as contracts, granting to corporations special advantages, to 
the detriment of the public, is that they shall be construed 
strictly against the corporation.

4. There is no consideration stated in the law for the 
release from taxation. The establishment of the institution 
by the corporation, was the consideration which made the 
grant of the charter binding upon the State, and the contract 
to that extent is beyond the control of the State as a con-
tracting party. But the exemption from taxation was a 
mere gratuity, intended to last during the pleasure of the 
State, f

The legislature of 1853 omitted to provide for any advan-
tage in the future to the State, which should be commensu-
rate with the greater and growing advantage to the in-
stitution, which would accrue from the increase of taxes 
appropriated to its use with the increase of its property. 
The law shields the Home from rendering any account of 
the amount of public funds thus devoted to its use, and 
authorizes an unlimited increase.

This omission of the legislature, as the agent of the State, 
to provide for any commensurate advantage to the State, or 
for any check upon the corporation, is fatal to the instru-
ment as a contract. For, first, it will not be held that the 
legislature could have intended any such arrangement to 
have been perpetual and obligatory as a contract on the 
people; and, second, if such was its intention, it had no

Bird, 12 Mass. 443, cited in 24 Howard, 300, 303 ; Providence Bank v. Bil-
lin4 Peters, 561.

* Charles River Bridge v. Warren Bridge, 11 Peters, 536, 583; Bu-tler v. 
Penn., 10 Howard, 402.

f Phalen v. Virginia, 8 Howard, 163 ; Bank of Columbia v. Okely, 4 
Wheaton, 235; Aspinwall v. Commissioners, 22 Howard, 364.
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such legal power as an agent. The cases already cited, 
with others, show this.*

5. Retrospective laws divesting rights not secured by con-
tract may be passed by a Statef

Reply.—To suppose that any consideration beyond the 
public objects for which this corporation was created was 
necessary as a basis of a contract is a mistake. The con-
sideration is found in the nature of those objects, the accepts 
ance of the charter, and the consequent implied undertaking 
to use its franchises in the way and for the purposes in which 
they were granted.

This has been the settled law of this court since the Dart-
mouth College case^ and is fully set forth anew of late, in the 
Binghamton Bridge case,§ as the continuing and unalterable 
judgment of the court.

Mr. Justice DAVIS delivered the opinion of the court.
The case is relieved, by the certificate of the Supreme 

Court of Missouri, of all difficulty on the question of the 
jurisdiction of this court, and the important question raised 
by the record is, whether the State of Missouri contracted 
with the plaintiff in error not to tax its property. If it did 
so contract, it is undisputed that the assumed legislation, 
under the authority of which the property in controversy 
was taxed, impaired the obligation of this contract.

The object for which the Home of the Friendless was in-
corporated was to enable those persons of the female sex, 
who were desirous of establishing a charitable institution in 
St. Louis for the relief of destitute and suffering females, to 
carry out their laudable undertaking.

It can readily be seen that a charity of this kind would

* State Bank of Ohio v. Knoop, 16 Howard, 378 ; Commonwealth v. Bird, 
12 Massachusetts, 443; Brewster v. Hough, 10 New Hampshire, 139; People 
v. Roper, 35 New York, 629; Mott v. Pennsylvania Railroad Co., 6 Casey, 9; 
Commonwealth v. Easton, 10 Barr, 442 ; Gardner v. State, 1 Zabriskie, 557.

f Satterlee v. Matthewson, 2 Peters, 413; Watson v. Mercer, 8 Id. 110; 
Railroad v. Nesbit, 10 Howard, 401.

J 4 Wheaton, 625. g 3 Wallace, 73.
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be of great benefit to the people of St. Louis, and that the 
legislature of the State would naturally be desirous of using 
all proper means to promote it. The purposes to be at-
tained by such a charity are usually beyond the ability of 
individual effort, and require an association of persons who 
will themselves contribute pecuniary aid, and are willing to 
become solicitors for the contributions of others. Usually 
the initiation of such an enterprise is in the hands of a few 
persons who need to be clothed with more than ordinary 
powers in order to obtain the successful co-operation of others. 
In no way could this co-operation be better secured than by 
conferring on the corporators the authority to say to the 
benevolent people of St. Louis, that their donations in money 
or lands, for the relief of the suffering female poor of the 
city, would be held by the institution undiminished by taxa-
tion.

It was doubtless under the influence of these considera-
tions, and because every government wishes to encourage 
benevolent enterprises, that the legislature granted the char-
ter for the Home of the Friendless, and said to the charita-
ble persons engaged in this business, that if they would 
organize the society and conduct its affairs, would give them-
selves and solicit others to give for the common purpose, 
“ that the property of the corporation shall be exempt from 
taxation.” This charter is a contract between the State of 
Missouri and the corporators that the property given for the 
charitable uses specified in it, shall, so long as it is applied 
to these uses, be exempted from taxation. It follows, that 
any attempt to tax it impairs the obligation of the contract. 
It is proper to observe, that the immunity from taxation 
does not attach to the property after the corporation has 
parted with it, but is operative on it while owned by the cor-
poration, and devoted to the uses for which it was originally 
given.

It is objected that there is no consideration stated in the 
act for the release from taxation, which it is claimed is 
necessary in order to uphold the contract. But this is a 
mistaken view of the law on this subject.
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There is no necessity of looking for the consideration for 
a legislative contract outside of the objects for which the 
corporation was created. These objects were deemed by 
the legislature to be beneficial to the community, and this 
benefit constitutes the consideration for the contract, and no 
other is required to support it. This has been the well-set-
tled doctrine of this court on this subject since the case of 
Dartmouth College v. Woodward.

It is contended that the rules of construction applicable to 
legislative contracts are more stringent than those which are 
applied to contracts between natural persons, and that, ap-
plying these rules to this contract, it cannot be sustained as 
a perpetual exemption from taxation.

It is true that legislative contracts are to be construed 
most favorably to the State if on a fair consideration to be 
given the charter, any reasonable doubts arise as to their 
proper interpretation ; but, as every contract is to be con-
strued to accomplish the intention of the parties to it, if 
there is no ambiguity about it, and this intention clearly 
appears on reading the instrument, it is as much the duty 
of the court to uphold and sustain it, as if it were a contract 
between private persons. Testing the contract in question 
by these rules, there does not seem to be any rational doubt 
about its true meaning. “ All property of said corporation 
shall be exempt from taxation,” are the words used in the 
act of incorporation, and there is no need of supplying any 
words to ascertain the legislative intention. To add the 
word “forever” after the word “taxation” could not make 
the meaning any clearer. It was undoubtedly the purpose 
of the legislature to grant to the corporation a valuable 
franchise, and it is easy to see that the franchise would 
be comparatively of little value if the legislature, without 
taking direct action on the subject, could at its will, resume 
the power of taxation. This view is fortified by the provi-
sions of the general law of the State regarding corporations, 
in force at the time this charter was granted, and which the 
legislature declared should not apply to this corporation. 
The seventh section of the act concerning corporations, ap-
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proved March 19, 1845, provided that “ the charter of every 
corporation that shall hereafter be granted by the legisla-
ture shall be subject to alteration, suspension, and repeal, in 
the discretion of the legislature.” As the charter in con-
troversy was granted in 1853, it would have been subject to 
this general law if the legislature had not, in express terms, 
withdrawn from it this discretionary authority. Why the 
necessity of doing this if the exemption from taxation was 
only understood to continue at the pleasure of the legisla-
ture?

The validity of this contract is questioned at the bar on 
the ground that the legislature had no authority to grant 
away the power of taxation. The answer to this position 
is, that the question is no longer open for argument here, 
for it is settled by the repeated adjudications of this court, 
that a State may by contract based on a consideration, 
exempt the property of an individual or corporation from 
taxation, either for a specified period, or permanently. And 
it is equally well settled that the exemption is presumed to 
be on sufficient consideration, and binds the State if the 
charter containing it is accepted.*

It is proper to say that the present constitution of Mis-
souri prohibits the legislature from entering into a contract 
which exempts the property of an individual or corporation 
from taxation, but when the charter in question was passed 
there was no constitutional restraint on the action of the 
legislature in this regard.

Without pursuing the subject further, we are of the 
opinion that the State of Missouri did make a contract on 
sufficient consideration with the Home of the Friendless, 
to exempt the property of the corporation from taxation, 
and that the attempt made on behalf of the State through 
its authorized agent, notwithstanding this agreement, to

* New Jersey v. Wilson, 7 Cranch, 164; Gordon v. Appeal Tax Court, 3 
Howard, 133 ; Piqua Bank v. Knoop, 16 Id. 369 ; Ohio Life and Trust Co. 
v. Debolt, 16 Id. 416; Dodge v. Woolsey, 18 Id. 331 ; Mechanics’ and Traders’ 
Bank v. Thomas, lb. 384; Mechanics’ and Traders’ Bank v. Debolt, lb. 
380; McGee v. Mathis, 4 Wallace, 143.
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compel it to pay taxes, is an indirect mode of impairing 
the obligation of the contract, and cagnot be allowed.

Judg men t  rev ers ed , and the cause remanded to the court 
below, with directions to proceed

In  confo rmit y  wit h  thi s  op ini on .

The CHIEF JUSTICE, with MILLER and FIELD, JJ., 
dissented; see the opinion of MILLER, J., infra, p. 441, 
in the next case.

Note .

At the same time with the case just reported was argued 
and adjudged another in error to the same court. It was 
the case of

The  Was hin gto n  Univ ersi ty  v . Rou se ,

In which the principles of the case just decided were held applicable to an 
institution of learning.

In this second case the charter was to the Washington 
University, an institution of learning. It was granted on 
the 22d of February, 1853, and by the same legislature 
which incorporated the Home of the Friendless on the 3d 
of that same February. It contained exactly the same pro-
vision about freedom of the corporation from taxation and 
from liability to have its charter interfered with at the dis-
cretion of the legislature, and the case came here under 
proceedings similar to those in the last case, and from the 
same court, and was argued by the same counsel, to wit:

Mr. B. JR. Curtis, for the appellant; Messrs. Dick and Blair, 
contra.

Mr. Justice DAVIS delivered the opinion of the court.
There are no material points of difference between the 

case just decided and this case, and the views presented 
in that case are applicable to this. The object of the charter
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in the one was to promote a charity, in the other to encour-
age learning. Both were public objects of advantage to the 
country, and which every government is desirous of pro-
moting. Whether the endowment of a charity is of more 
concern to the State than the endowment of a university 
for learning,' is within the power of the legislature to deter-
mine. If the legislature has acted in a manner to show that 
it considered both objects equally worthy of favor, it is not 
the province of this court to pass on the wisdom of the 
measure.

On the contrary, it is the duty of the court to carry out 
the intention of the legislature, if ascertainable, by*  applying 
to both charters the ordinary rules of construction applica-
ble to legislative grants. In applying these rules to this 
charter, we find the existence of the same contract of per-
manent exemption from taxation, as in the charter of the 
Home of the Friendless. The State contracted in the one 
case as in the other, not to tax the property of the corpora-
tion, using the same words in both charters, to convey its 
meaning, and binding itself in the same terms, not to repeal 
or modify either charter in that regard. Both charters were 
passed by the same legislature, within a few days of each 
other, and neither charter is unusual in its provisions, ex-
cept in this particular. The inference would, therefore, seem 
to be clear, that it was the legislative intention that both 
should, in this respect, be on an equality. The public pur-
poses to be attained in each case constituted the considera-
tion on which the contracts were based. The charter of the 
University, with its amendment (not material to notice, be-
cause not affecting this question), having been accepted, and 
the corporation, since its acceptance, having been actively 
employed in the specific purpose for which it was created, 
the exemption from taxation became one of the franchises 
of the corporation of which it would not be deprived by any 
species of State legislation.

It is urged that the corporation, as there is no limit to its. 
right of acquisition, may acquire property beyond its legiti-
mate wants, and in this way abuse the favor of the legisla-
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tore, and, in the end, become dangerous, on account of its 
wealth and influence. It would seem that this apprehension 
is more imaginary than real, for the security against this 
course of action, is to be found in the nature of the object for 
which the corporation was created. It was created specially 
to promote the endowment of a seminary of learning, and it is 
not to be presumed that it will ever act in such a manner as 
to jeopardize its corporate rights ; nor can there be any well- 
grounded fear that it will absorb, in its effort to establish a 
literary institution of a high order of merit, in the city of 
St. Louis, any more property than is necessary to accomplish 
that object. Should a state of case in the future arise, show-
ing that the corporation has pursued a different line of con-
duct, it will be time enough then to determine the rights of 
the parties to this contract, under this altered condition of 
things. The present record presents no such question, and 
we have no right to anticipate that it will ever occur. It is 
enough for the purposes of this suit to say, that so long as 
the corporation uses its property to support the educational 
establishments for which it was organized, it does not forfeit 
its right not to be taxed under the contract which the State 
made with it.

We cannot see that the case of the University is distin-
guishable from that of the Home of the Friendless.

Jud gmen t  reversed , and the cause remanded to the court 
below, with directions to proceed

In  con formit y  wit h  thi s  opin ion .
♦

Mr. Justice MILLER, dissenting.
The CHIEF JUSTICE, Mr. Justice FIELD, and myself, 

do not concur in these judgments.
It is the settled doctrine of this court, that ft will, in every 

case affecting personal rights, where, by the course of judi-
cial proceedings, the matter is properly presented, decide 
whether a State law impairs the obligation of contracts ; and 
if it does, will declare such law ineffectual for that purpose. 
And it is also settled, beyond controversy, that the State
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legislatures may, by the enactment of statutes, make con-
tracts which they cannot impair by any subsequent statutes.

It may be conceded that such contracts are so far protected 
by the provisions of the Federal Constitution that even a 
change in the fundamental law of the State, by the adoption 
of a new constitution, cannot impair them, though express 
provisions to that effect are incorporated in the new consti-
tution. We are also free to admit that one of the most 
beneficial provisions of the Federal Constitution, intended 
to secure private rights, is the one which protects contracts 
from the invasion of State legislation. And that the manner 
in which this court has sustained the contracts of individuals 
has done much to restrain the State legislatures, when urged 
by the pressure of popular discontent under the sufferings 
of great financial disturbances, from unwise, as well as un-
just legislation.

In this class of cases, when the validity of the contract is 
clear, and the infringement of it by the legislature of a State 
is also clear, the duty of this court is equally plain.

But we must be permitted to say, that in deciding the first 
of these propositions, namely, the validity of the contract, 
this court has, in our judgment, been, at times, quick to dis-
cover a contract that it might be protected, and slow to per-
ceive that what are claimed to be contracts were not so, by 
reason of the want of authority in those who profess to bind 
others. This has been especially apparent in regard to con-
tracts made by legislatures of States, and by those municipal 
bodies to whom, in a limited measure, some part of the legis-
lative function has been confided.

In all such cases, where the validity of the contract is 
denied, the question of the power of the legislative body to 
make it necessarily arises, for such bodies are but the agents 
and representatives of the greater political body—the people, 
who are benefited or injured by such contracts, and who 
must pay, when anything is to be paid, in such cases.

That every contract fairly made ought to be performed is 
a proposition which lies at the basis of judicial education, 
and is one of the strong desires of every well-organized
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judicial mind. That, under the influence of this feeling, 
this court may have failed in some instances to examine, 
with a judgment fully open to the question, into the power 
of such agents, is to be regretted, but the error must be at-
tributed to one of those failings which lean to virtue’s side.

In our judgment, the decisions of this court, relied upon 
here as conclusive of these cases, belong to the class of 
errors we have described.

We do not believe that any legislative body, sitting under 
a State constitution of the usual character, has a right to 
sell, to give, or to bargain away forever the taxing power of 
the State. This is a power which, in modern political socie-
ties, is absolutely necessary to the continued existence of 
every such society. While under such forms of government, 
the ancient chiefs or heads of the government might carry 
it on by revenues owned by them personally, and by the ex-
action of personal service from their subjects, no civilized 
government has ever existed that did not depend upon taxa-
tion in some form for the continuance of that existence. To 
hold, then, that any one of the annual legislatures can, by 
contract, deprive the State forever of the power of taxation, 
is to hold that they can destroy the government which they 
are appointed to serve, and that their action in that regard 
is strictly lawful.

It cannot be maintained, that this power to bargain away, 
for an unlimited time, the right of taxation, if it exist at all, 
is limited, in reference to the subjects of taxation. In all 
the discussion of this question, in this fcourt and elsewhere, 
no such limitation has been claimed. If the legislature can 
exempt in perpetuity, one piece of land, it can exempt all 
land. If it can exempt all land, it can exempt all other 
property. It can, as well, exempt persons as corporations. 
And no hindrance can be seen, in the principle adopted by 
the court, to rich corporations, as railroads and express com-
panies, or rich men, making contracts with the legislatures, 
as they best may, and with such appliances as it is known 
they do use, for perpetual exemption from all the burdens of 
supporting the government.
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The result of such a principle, under the growing ten-
dency to special and partial legislation, would be, to exempt 
the rich from taxation, and cast all the burden of the support 
of government, and the payment of its debts, on those who 
are too poor or too honest to purchase such immunity.

With as full respect for the authority of former decisions, 
as belongs, from teaching and habit, to judges trained in the 
common-law system of jurisprudence, we think that there 
may be questions touching the powers of legislative bodies, 
which can never be finally closed by the decisions of a court, 
and that the one we have here considered is of this character. 
We are strengthened, in this view of the subject, by the fact 
that a series of dissents, from this doctrine, by some of our 
predecessors, shows that it has never received the full assent 
of this court; and referring to those dissents for more elabo-
rate defence of our views, we content ourselves with thus 
renewing the protest against a doctrine which we think must 
finally be abandoned.

Brons on  v . Kimp ton .

The cases of Bronson v. Rodes and Butler v. Horwitz (7 Wallace, 229 and 258) 
affirmed.

Appea l  from the Court of Appeals of New York.
Kimpton filed a bill against Bronson in one of the State 

courts of New York to compel satisfaction of a mortgage 
executed by him to Bronson on the ground that it had been 
paid. The mortgage was given to secure a bond for the 
payment of a certain sum in gold and silver coin, lawful 
money of the United States. The payment relied on was a 
tender of United States notes equal in nominal amount to the 
sum due on the bond and mortgage. The Supreme Court of 
New York held the tender sufficient, and adjudged satisfac-
tion; and this judgment was affirmed by the Court of Ap-
peals, and was now here for review.

Mr. J. A. Townsend (by whom the case of Bronson v.
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Rodes*  had been elaborately and ably argued at the last 
term) now stated for the plaintiff in error that, as was obvious, 
there was no essential difference between this case and that, 
or Butler v. Horwitz,\ which had been adjudged at the same 
time, and he relied upon these two decisions as conclusive of 
the case.

The CHIEF JUSTICE delivered the judgment of this 
court to the effect that the questions being no other than 
those already fully considered and determined in the cases 
referred to by the counsel, this case was necessarily

Reve rsed , an d woul d be  reman ded  for

FURTHER PROCEEDINGS.

Ben ne t  v . Fowl er .

1. Whether a given invention or improvement shall be embraced in one,
two, or more patents, is a matter about which some discretion must be 
left with the nead of the Patent Office ; it being often a nice and per-
plexing question, and one not capable of being prescribed for by a 
general rule.

2. Accordingly, in a case where two reissued patents, both related to the'
lifting and depositing a load of hay in a mow of a barn, or in a rick or 
shed, but, in one of them the lifter was somewhat differently constructed, 
so as to adapt it specially to the stacking of hay (which, as this court 
assumed, had doubtless led the office to divide the improvements, and 
issue separate patents, in a case where the improvements had been em-
braced in one in the original patent), the reissue in the twofold form 
was held proper.

3. Where the defendant proposes to maintain at the final hearing of a case
in chancery, that his machine does not infringe the complainant’s 
patent, proof of non-infringement should appear in the testimony.

Appea l  from the Circuit Court for the Northern District 
of Illinois.

Fowler filed a bill in that court to enjoin Bennet and 
others from infringing tw’o reissued patents, No. 1870 and

* 7 Wallace, 229. | ib. 258.
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1869,*  for improvements in hay elevators, issued February 
14th, 1865. The improvements had been embraced in one, 
in the original patent. An analysis of the complainant, 
Fowler’s, claims presented them thus:

No. 1870.
First Claim: In the construction of elevators for hay, the 

combination of the permanent pyramidal supporting frame, 
and the revolving cross-bar, and its braces, with a central 
supporting piece for allowing the cross-bar, and its braces, to 
turn upon the supporting frame, substantially in the manner, and 
for the purposes described.

Second Claim: In the construction of elevators for hay, I 
claim, in combination with the cross-bar revolving upon an 
under supporting frame, the so arranging of the sheaves, 
and hoisting tackle, that the weight to be raised shall be 
upon one end of the cross-bar, whilst the power to raise that 
weight is applied to the opposite end of the cross-bar,/or the 
purpose of enabling me to use a small and compact structure that 
may be easily transported or moved, occupying but little space, and 
sufficiently rigid within itself, without the use of additional guys, 
braces, or other fastenings, as herein described.

Third Claim: In the construction of elevators for hay, I 
also claim two pyramidal frames, one placed upon the other, 
the under frame being upright, and the upper inverted, and 
the head blocks, or apices of both, so united as that the upper 
frame may freely turn upon, whilst it is supported by the lower 
frame, substantially as described.

No. 1869.
First Claim : So constructing a machine for elevating hay 

or other like products, that the same power employed in elevat-
ing said products, will also revolve the top of the machine while the 
load is being elevated, or when high enough to pass over the top of 
the stack, and so that it may be raised from either, or any side 
of the machine, and deposited on the stack at any other side, and 
wherever desired, substantially as described.

* By some clerical error at the Patent Office, the higher number, 1870, 
came before the lower, 1869.



Dec. 1869.] Benn et Fowl er . 447

Opinion of the court.

Second Claim: An elevator, or crane (when constructed 
as herein described) in combination with a device for grasp-
ing hay, or other like products, and depositing it upon a stack sub-
stantially as described.

The defendants put in an answer setting up various de-
fences to the bill, but no proofs were taken in support of it, 
so that it need not be referred to more particularly. The 
complainant filed a replication to the answer'.

When the cause was brought on for hearing no counsel 
appeared for the defendants. After proof of infringement, 
a decree was rendered for the complainant, affirming the 
validity of the patents and the infringement, and referring 
the cause to a master to take proofs of the gains and profits 
of the defendants for the use of the machines.

A good deal of testimony was taken before the master, on 
the subject of the gains and profits, counsel on both sides 
appearing before him. The master reported in favor of the 
complainant $1860. The counsel took one exception to the 
report, namely, that part of the allowance for profits against 
the defendants were for infringements of third persons. 
The court modified the report in this respect, and reduced 
the amount to $1500. A decree having been entered ac-
cordingly, the case was brought by the defendants here.

Mr. Coburn, for the appellant, contended:
1. That the court erred in affirming the validity of the two 

reissued patents.
2. That the machines of the defendants did not infringe 

the complainant’s patents.

Mr. Goodwin, contra.

Mr. Justice NELSON delivered the opinion of the court.
An objection has been taken by counsel for the defend-

ants that the court erred in affirming the validity of the two 
patents, Nos. 1869, 1870.

It may be, that if the improvements set forth in both speci-
fications bad been incorporated into one patent, the patentee
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taking care to protect himself as to all his improvements by 
proper and several claims, it would have been sufficient. It 
is difficult, perhaps impossible, to lay down any general rule 
by which to determine when a given invention or improve-
ments shall be embraced in one, two, or more patents. Some 
discretion must necessarily be left on this subject to the 
head of the Patent Office. It is often a nice and perplexing 
question. It is true, in the present case both patents relate 
to the lifting and depositing a load of hay in a mow of a 
barn, or in a rick or shed. But, in No. 1870, the lifter is 
somewhat differently constructed, so as to adapt it specially 
to the stacking of hay, which, doubtless, led the office to 
divide the improvements, and issue separate patents. The 
improvements were embraced in one, in the original patent.

The counsel also objects that the machines of the defen-
dants do not infringe the complainant’s patents, but, if he 
had intended to contest this point, he should have introduced 
proof to this effect. Proof of the infringements given, that 
the machines made and used by the defendants were sub-
stantially like the complainant’s, was sufficient, if not re-
butted. Models were also produced on the argument before 
the court, which confirm this proof.

Decree  affi rmed .

The  Camanch e .

1. A corporation is not disqualified, by the simple fact of its being a corpo-
ration, from maintaining a suit for salvage. Hence, where a service, 
in its nature otherwise one of salvage, was performed by a stock com-
pany, chartered to hire or own vessels manned and equipped to be em-
ployed in saving vessels and their cargoes wrecked, and to receive com-
pensation in like manner as private persons, and where the persons 
actually performing the service had no share in the profits of the com-
pany, but were hired and paid under permanent and liberal arrange-
ments and rates of pay—the net profits being divided among stockholders 
—such service was held to be a salvage service, and the corporation to 
be entitled to pay as salvors accordingly. .

2. A suit for salvage cannot be abated on the objection of claimants that
others as well as the libellants are entitled to share in the compensation.
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The remedy of such others is to become parties to the suit, or to make 
a claim against the proceeds, if any, in the registry of the court.

3. The defence, that the services for which salvage is claimed were rendered
under an agreement for a fixed sum payable in any event, is waived 
unless set up in the answer, with an averment of payment or tender.

4. Nothing short of a contract to pay a fixed sum at all events, whether
successful or unsuccessful, will bar a meritorious claim for salvage.

5. A salvage service is none the less so, because it is rendered under a con-
tract which regulates the mode of ascertaining the compensation to be 
paid, but makes the payment of any compensation contingent upon sub-
stantial success.

6. Decrees in salvage will not be disturbed as to their amount, unless for a
clear mistake, or gross over-allowance of the court below.

Appe al  from the Circuit Court for California.
The case was this:
In November, 1863, in the midst of a violent southeast 

gale, the ship Aquila, then but a few days in port, sunk at 
her moorings in deep water, alongside her wharf, in San 
Francisco. She had just hauled in there to discharge her 
cargo, consisting of the materials and armament—shot, 
shells, guns, ordnance, stores, &c.—of the. monitor Ca-
manche, which was to be constructed under contract with 
the government by Donahue & Ryan, who owned both the 
Aquila and the whole cargo sunk.

The materials, armament, &c., were valued at $400,000. 
Of this, $340,000 were insured by various companies, each 
having a certain part of the risk. This left $60,000 at the 
risk of Donahue & Ryan, the owners.

The Aquila had been anxiously expected at San Francisco 
with her cargo. Iler foundering in an exposed and difficult 
part of the bay, made the loss of the monitor highly proba-
ble. The public mind, excited by the civil war then raging, 
and by fears of attacks by hostile cruisers on a harbor and 
city inadequately defended, was shocked by the shipwreck 
of the only sure means of protection provided by the govern-
ment for both; and this feeling extended itself throughout 
the country.

Measures were promptly 'taken to save, if possible, the 
vessel and cargo. Donahue & Ryan, who owned her and

vol . vm. 29
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the cargo, and had contracted to build the monitor, then in 
San Francisco, of which they were residents, made within 
a day or two after the Aquila sunk, an abandonment of ship 
and cargo to the agent of the underwriters at San Fran-
cisco.

The agent did not accept, but took vigorous measures to 
save the property. The government superintendent for the 
building of the monitor was early on the ground and was 
active.

The best mechanics of the city were contriving measures. 
A dry-dock was thought of, and plans were drafted. The 
first attempt actually made was by pumping out the ship. 
This was after full consultation. It proved unsuccessful. 
The next attempt was to lift the ship by chains under her 
bottom. Different modes of getting these under were tried 
by divers: by blowing a hole underneath, &c.; all in vain. 
This attempt, like the other, was abandoned.

These efforts were continued several weeks, at a cost to 
the underwriters of $38,000 in gold, but were finally given 
up. Ryan, one of the contractors, bore a leading part in 
these operations^ had charge of the pumping process, and 
received $1000 for his services.

In this juncture, the efforts at San Francisco having proved 
abortive, a company called the Coast Wrecking Company, 
agreed at New York, with the underwriters, to undertake 
the recovery of the materials of the monitor.

The peculiar character of this company, and their agree- 
nfent in the case—matters, both of them, much discussed in 
the argument—must here be stated.

The company was an incorporated stock company, incorpo-
rated by the legislature of the State of New York, and in-
vested by their charter with authority to hire or own vessels 
manned and equipped, to be employed in towing, aiding, 
protecting, and saving vessels and their cargoes wrecked or 
in distress, whenever such wrecks or distress occur, and to 
receive compensation or salvage for such services in like 
manner as private persons, and entitled to*  like liens and 
remedies.
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The location of the company was in the city of New York, 
and its chief business was with the cruising grounds of the 
large Eastern ports. Its business of wrecking or salvage 
was conducted exclusively by vessels, equipments, and ma-
terials supplied and paid for out of the corporate funds; and 
the officers and men executing the work done, did not par-
ticipate in the losses or gains springing out of the services 
rendered on the occasion of their employment; but, of what-
ever rank and position, were paid by the corporation, and 
out of its funds, as in cases of pure contracts of hiring.

The company was in the habit of paying to its agents and 
servants who were engaged in services of difficulty or dan-
ger, a rate of wages or salary proportionately high, and in 
case of injury to any of them while so engaged, its practice 
was to take care of them till they recovered, and in case of 
their death, to take care of their families, and to place them 
or their families, as the case might be, in a position to earn 
a livelihood. It also paid the medical bills of men hurt in its 
employment.

The rate of wages paid was high in proportion, and above 
pay for mere work and labor. Merritt’s (the captain) salary 
was $4500 a year, with primage (for the service in this case, 
about $1500 to $2000), besides all expenses paid. His as-
sistant had $1200 a year, and $500 primage. He and the 
others who went out with the expedition had all their ex-
penses paid from the time they left New York until they 
returned. The principal divers averaged $13 a day, for the 
same time out and back; their day’s work being four hours; 
besides expenses paid. The divers regularly employed by 
the company were on half pay while not engaged in ser-
vice.

The agreement which the company made, was between 
itself and different insurance companies who had taken risks 
on the cargo, to raise it for $110,000, to be paid by the com-
panies, each in proportion to its interest in the $400,000 
valuation, insured; the Wrecking Company agreeing to 
complete the work in ten months, with a proviso, however,. 
that if not completed in that time, the company should for-
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feit ten per cent.; and, also, that if there was no substantial 
recovery, the Wrecking Company should receive nothing. 
The proviso as to time was made because a cargo of the na-
ture that this was, would, as to part of it, be injured by re-
maining long in water.

The agreement being made, the Wrecking Company 
promptly despatched to San Francisco a party of men, di-
vers and w’reckers, specially selected from New York, Bos-
ton, and Providence, and fully provided with suitable appa-
ratus and machinery; the whole under the command of 
Captain Merritt, the company’s general superintendent, a 
man of twenty years’ experience, and of admitted skill in 
his calling.

The expedition left New York, December 24th, 1863, and 
arrived in San Francisco, January 17th, 1864. Captain Mer-
ritt on the 23d of January received possession of the wreck, 
and on the 25th of January, after examination and study as 
to the best plan, began operations.

The winter had just begun, and there was reason to ex-
pect cold and stormy weather. The ship, as she lay, was 
exposed to the southeast gales of the season, one of which 
had sunk her, with the rake of the bay for thirty miles, and 
to its currents. She lay ten feet from the wharf, with a list 
to starboard (off-shore) of forty-five degrees; pitched by the 
head at thirty to thirty-two degrees. Her forward part, for 
one-third of her length, projected beyond the end of the 
wharf, with the bow exposed to the force of the tides and 
currents. Her bow was sunk in forty-eight to fifty feet of 
water; her stern in about nineteen feet. At low water about 
one-sixteenth of her deck was out of water; at high water 
she was submerged, except a space on one side, close astern. 
In effect she was at the bottom of the bay, and at such angles 
of inclination fore and aft, and from side to side, as to make 
it, independent of the depth of water and the darkness, some-
what difficult to stand on her decks, and even more difficult 
to work at getting out her cargo. Besides, she rested on a 
rocky bottom, shelving off shore; making her liable, if her 
fasts should part at any time, to slip off into deeper water.
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Besides the difficulties of the ship’s position, the cargo 
was perplexing in its character and in its stowage.

The materials of the monitor comprised a great number 
of iron pieces, from twenty-six tons to one hundred pounds 
in weight. The frame was of angle-iron, long, crooked pieces, 
very difficult to handle. Floor timbers, also of iron, were 
of irregular shape, and some very heavy and long. There 
were two main engines for propelling the monitor, and eight 
smaller engines. The guns weighed twenty-two tons each, 
and there was a number of shot and shell. The guns, as 
well as the other heavy pieces, as ex. gr., the pilot-house, 
twenty-six tons, were liable, in the progress of loosening 
and getting out the cargo, to break away and do great dam-
age. There were also a multitude of construction tools, ma-
chinery for a machine shop, and small pieces, bolts, rivets, 
&c., by thousands. The weight of the whole was fourteen 
hundred tons.

By reason of the very unusual nature, construction, value, 
and weight of the cargo, and to keep it from shifting, extra-
ordinary means and care had been used in the stowage of it. 
It was “ stowed down solid,” “ firmly fixed in the hold,” 
shored by staunchions or joists, one end resting under the 
deck-beams, and the other resting on the cargo or the floor-
ing over the cargo, in such angles and positions as required, 
and some of them tied with braces; the whole thoroughly 
wedged in. The stowage was such, as in the opinion of 
Mr. Ryan, one of the claimants, to make it impossible to 
remove the cargo with divers.

After full examination, the plan adopted by Merritt and 
his company, was to get out the cargo by divers, as far as 
necessary, and then to raise the ship, lay her on the flats, 
and hoist out the remaining cargo. It was considered im-
practicable to raise the ship with the cargo in her.

The first part of the work, getting out the cargo by divers, 
was commenced January 28th, 1864, and by unremitting 
labor from early in the morning until late at night, except 
two and a half days stormy and Sundays, it was completed 
about April 20th, 1864; somewhat less than three months.
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The risk of life and limb during this part of the labor, 
was testified to be “great and constant.” “The divers were 
obliged to work in entire darkness, and the inclination of 
the deck both ways, and the mud which rendered it slippery, 
made it impossible for them to walk, and compelled them to 
crawl by a line on the weather or upper side of the ship. 
Yet they had to follow up every piece to the hatchway. To 
find and hook on the pieces to be hoisted out, they had to 
grope their way in the dark, and feel with their hands all 
over each piece. This part of the operations was peculiarly 
dangerous. With the utmost care in breaking away the 
timbers which formed the stowage of the cargo, it was al-
most impossible to prevent the heavy pieces on the upper 
side of the ship from fetching away. One of the large guns, 
weighing twenty-two tons, fetched away in this manner. One 
of the long, crooked iron ribs, coming away, cut oft*  a finger 
of an experienced diver, who had just hooked it on. He 
dived no more. Many of the pieces had sharp edges, so that 
if one of them had struck a diver in a vital part it must have 
killed him.”

In getting out the cargo the ship was necessarily a good 
deal injured. Holes had to be cut in her. But her value 
bore no comparison at all to that of the cargo.*

After the cargo was got out, the raising of the ship was 
undertaken. The attempt was first made to get chains under 
her. This failed, as she rested forward so heavily on the 
rock that the divers, after working two days with picks, &c., 
could not get the chains under her. Another plan was tried, 
and succeeded, that of lifting her with chains fastened to the 
deck-beams and other parts of the ship, and hove through 
pontoons, with levers worked by powerful hydraulic ma-
chines, until the bow was raised from the bottom, so that 
chains could be introduced under her whole length. The

* The testimony did not, so far as the reporter saw, show what would 
have been the value of the vessel independently of what she suffered in the 
process of getting the cargo away. She was worth $30,000 when she left her 
port of departure, New York; and, after being raised, sold for $4900. But 
she had apparently been injured by another vessel after she sank.
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chains were worked in the same way through the pontoons. 
About the 20th of May, after a month’s incessant work, day 
and night, Sundays included, the ship was raised and floated 
upon the flats.

Steps were then taken for pumping her out. By means of 
a large hole made in the mud under her, the divers stopped 
the leaks; the ship was pumped out by steam, the mud re-
moved, and the remaining cargo hoisted out. Captain Mer-
ritt, with some of his men, returned to New York about the 
middle of June, 1864, and the last of the materials were 
landed July 3d. The duration of the salvage service, from 
the time of leaving New York until its completion, was about 
six months and a half, or until the return to New York, over 
seven months. The outlay made by the company in its work 
of recovering the cargo, was nearly $70,000; all of which, 
but $5300, was consumed in the enterprise.

The Aquila, or vessel on which the cargo had been ship-
ped, was raised by the Wrecking Company, though the 
main matter to which attention was directed was the cargo, 
which from the character of a part of it (fine machinery and 
polished metal), it was indispensable to get from under the 
wTater at once, and this necessity for expedition interfering 
somewhat, perhaps, with the recovery of the vessel itself in 
the best condition, and along with the cargo.

All the insurance companies (except one which had a risk 
for $15,000 and had failed) paid the money which by the 
terms of their contract they were bound to pay; but there 
remained over and above their interest in the cargo, the 
$60,000 uninsured. For rescuing this, the Wrecking Com-
pany claimed salvage of the owners, Donahue & Co. These 
refused to pay. Thereupon the company filed a libel in the 
District Court for Northern California, to have salvage for 
this $60,000 saved, and for the $15,000 insured on the cargo 
by the broken company, and a monition issued in due form, 
to every one having anything to say, to come in. Donahue & 
Ryan answered, admitting in effect the recovery of the cargo, 
but denying the vast and unheard of peril, difficulty, and 
labor alleged; and setting up that the Wrecking Company
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had paid very little regard to what damage they did to the 
Aquila, and had seriously and lastingly injured her; without 
setting up, however, either as a fact or fear, that the indi-
vidual men, who performed the actual labor, would make 
a claim for salvage. No tender of money for anybody was 
made.

The District Court, regarding the service as a salvage 
service, awarded on the two items $24,062, and the Circuit 
Court affirmed the decree, with interest at seven per cent, 
from the beginning of the suit. And from this decree the 
appeal came.

Mr. Ward, for the owners, appellants:
1. The libellant in this case cannot be a salvor. A salvor is 

one who renders personal service. In The Lively,  an agent, 
at a seaport where a vessel had run ashore, being applied to 
by the master, and having hired and employed persons to 
unload the vessel and get her afloat, sued as a salvor. It 
was held that his claim could not be sustained. Dr. Lush- 
ington, giving judgment, said:

*

“ The whole records of this court show that a claim of this 
description cannot be allowed. . . . If I were to sanction a 
claim of this description, the inevitable consequence would be 
this, that in every case where an accident occurred in the neigh-
borhood of the various seaports of*this  country, and any agent 
was applied to, to hire a steamboat or hire sailors to go on board 
to render assistance, he would be entitled to come to this court 
and sue as if he were himself a salvor, he personally doing noth-
ing to effect the salvage. I believe, over and over again, when 
such attempts have been made—and there have been two or 
three in my experience—every judge of this court has set his 
face decidedly against them.”

In The Charlotte]- it was distinctly held that no claim for 
salvage remuneration, properly so called, can be maintained

* Notes of Cases in Ecclesiastical and Maritime Courts, H. T. 1848 to 
H. T. 1849, p. 206.

t lb. 279.
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by parties not personally engaged in the service. Dr. Lush- 
ington, in giving judgment, said:

“I now come to the other point, namely, who are the salvors? 
Two of the persons by whom the claim is made are William and 
John Thomas. Why? On the ground that they had command 
over the boats and the command over the crews, and sent them 
out, but did not go themselves. Is that a salvage service ? I 
apprehend clearly not, and that principle has been laid down. 
It is alluded to by Lord Stowell in The Vine, but though he 
merely alludes to it in that case, it is a principle which has been 
settled over and over again, from the earliest period of my prac-
tice in this court. The principle is this, that a party is not en-
titled to be considered as a salvor who stays on shore and sends 
his own boats and his own crews. . . . Lord Stowell laid down 
that in order to entitle a person to claim as salvor, he must have 
been personally engaged in the service; but he also laid it down 
that persons contributing to a salvage service by furnishing 
boats or other articles, should be entitled to remuneration, not 
as salvors, but for the use of the articles they supplied. That 
is the general principle, and from that principle I am not pre-
pared, in the slightest degree, to recede.”

Decisions by district judges are, of course, of no author-
ity here. Yet, on admiralty questions, they often deserve 
the highest respect. We therefore mention that in The 
Stratton Audley, where this very Coast Wrecking Company 
was the corporation spoken of, Judge Blatchford says, “Nor 
can the corporation itself be a salvor. It cannot hire per-
sons on w’ages and claim salvage for services rendered by 
those persons;” and this principle was also declared by 
Betts, J., in The Morning Star; Nelson, J., affirming him.

2. If this libellant can be a salvor, it is not the sole salvor; and 
payment to it would be no protection to the claimants against its 
employees.

In The Britain*  an agreement was entered into between 
the masters of the salving vessel and the vessel salved:

“ That it shall be left to the decision of arbitrators, to be

* 1 W. Robinson, 40.
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named by each party, to fix the amount of remuneration that 
is due Bulling, the master of the Fortitude, as well for his vessel 
as for himself and his crew, for the services rendered and loss of 
time, and likewise what shall be due them in indemnification of 
the expenses incurred by having put into the harbor of New 
Deep ; and both parties renounce the right of any higher ap-
peal.”

The arbitrators awarded £420, which was paid by the 
owners of the salved ship. Yet upon a libel by the crew of 
the salving vessel, setting forth that they had not been paid 
for their services, Dr. Lushington awarded £383, 11s. Qd. 
(upon the basis of the arbitrator’s award), to be paid by the 
owners of the Britain; and he said that “they must recover 
from the owner of the Fortitude the sum which has already 
been paid by them into his hands.”

So in The Sarah Jane,*  where salvage of £800'was paid to 
the master of the salving vessel, under an agreement between 
the owners and masters of such vessel and the owner of the 
vessel salved, action was successfully sustained by some of 
the crew of the salving vessel, dissatified with the distribu-
tion of the £800 so paid; Dr. Lushington concluding his 
judgment in these words :

“ I regret much the hardship that will be experienced by the 
owners of the Sarah Jane, in thus being called upon a second 
time to pay a salvage remuneration. At the same time, I hope it 
will be a warning in future cases, that owners cannot safely enter 
into a compromise of this description, which includes the inter-
ests of all persons that have rendered service to their vessel, 
without procuring a release from all parties interested, or incur-
ring a risk of the consequences. In the present instance the 
owners of the Sarah Jane have chosen to encounter the risk, of 
these consequences, and these consequences they must bear, for 
I cannot, as a matter of indulgence to them, inflict legal hard-
ship upon others.”

3. This is not a case of salvage service. A contract was made 
for a sum certain, in consideration of which the service was to be

* 2 W. Eobinson, 110; and see The Centurion, Ware, 483.
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performed. Salvage means a compensation earned by per-
sons who voluntarily assist in saving a ship or her cargo from 
peril. In The Calypso*  Sir Christopher Robinson said:

a All salvage is founded on the equity of remunerating spon-
taneous services.”

And again :f
“ Considering all salvage to be so founded on the equity of re-

munerating private and individual services, a court of justice 
should be cautious not to treat it on any other principle.”

In the case of The Neptune,Lord Stowell defines a salvor 
to be “ a person who, without any particular relation to a 
ship in distress, proffers useful service, and gives it as a vol-
unteer adventurer, without any pre-existing covenant connect-
ing him with the duty of employing himself for the preser-
vation of that ship.”

And in The Mulgrave,§ he held that an agreement for a 
sum certain vitiates any claim for salvage; and would not 
consider the question where *a  contract existed.

In The Helen and George,^ Dr. Lushington, in rendering 
the decision of the court, said:

“ The principle on which the court acts is, that if satisfied 
that any agreement has been made, it will carry it into effect, 
unless totally contrary to justice and the equity of the case.”

In The Firefly,upon a defence before the same judge, to 
a claim for salvage, a parol agreement was alleged to have 
been made by the master of a stranded vessel with the sal-
vors, during a raging storm, and whilst both parties were 
on board their respective crafts. There was a total denial 
of such an agreement on the part of the alleged salvors, and 
the testimony pro et contra, was evenly balanced. Yet the 
agreement was sustained.

* 2 Haggard’s Admiralty, 217. f lb. 218.
J 1 Id. 236. g 2 Id. 77.
|| 1 Swabey, 369. ft lb. 241; and see lb. 226.
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These doctrines of the English courts were adopted in the 
first circuit, where, in The Independence,*  Curtis, J., said:

“In my judgment, a contract, to be paid at all events, either 
a sum certain or a reasonable sum, for work, labor, and the hire 
of a steamer or other vessel, in attempting to relieve a ship in 
distress, without regard to the success or failure of the efforts 
thus procured, is inconsistent with a claim for salvage; and 
when such a contract has been fairly made, it must be held 
binding by a court of admiralty, and any claim for salvage dis-
allowed?’

4. The amount allowed in this case violates the established prin-
ciples of law and justice regulating compensation for salvage.

The arrangement made in this case was made with the 
owners of the cargo, to get a large salvage at the sacrifice 
of the ship. Such agreements tend to fraudulent bargains, 
and are not allowed.!

It is no answer to say that appellate courts do not encour-
age appeals from matters of discretion. Of course they do 
not. At the same time, this court and all courts will admit 
the perfect truth of what was said by Grier, J., delivering 
the opinion of this court in Post v. Jones .-J

“ Where the law gives a party an appeal, he has a right to 
demand the conscientious judgment of the appellate court on 
every question arising in the cause.”

But in the present case we come with an objection founded 
on the violation of a salutary principle of law.

Mr. E. Casserly, for the respondents;
I. Is the Wrecking Company by the fact of its being incorporated, 

rendered incapable of being in law a salvor, and of receiving pay 
as such?

We submit that it is not.
An enlightened public policy strongly demands that the

* 2 Curtis, 350; and see The Versailles, 1 Id. 360.
f The Westminster, 1 W. Robinson, 235.
J 19 Howard, 160.
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means of salvage service should be the most efficient pos- • 
sible, and to that end should be always prepared, prompt, 
powerful, and reliable. Hence the court of admiralty has 
not hesitated to accept all beneficial modes and instruments 
of salvage service, which from time to time are developed 
by the progressive forces of society, even though it may de-
part from a settled rule of decision.

Thus the old rule, that none can claim salvage reward 
who did not directly take part in person in the salvage ser-
vice has been so often broken down, that it is now an excep-
tion, rather than the rule. As where a ship sends part of 
her crew on salvage service, the crew who remain on board 
are entitled to share in the salvage earned.

A still stronger departure, made after considerable oppo-
sition, at least in the English admiralty,*  was, when salvage 
was allowed to the owner of the ship engaged in the salvage 
service, though he may have been absent and ignorant of 
the transaction. The same equity is extended even to the 
owner of the cargo where he has authorized the service; and 
probably also where he has not.f

This departure, in favor of the owner of the vessel, was 
pushed still farther in the case of steamers. The greatly in-
creased power and efficiency of these vessels, then a new 
force in the maritime world, were cordially recognized and 
welcomed in admiralty, in the first case that arose there, 
and because it was the first.J This precedent has since been 
followed out and developed in numerous cases.§

Less than fifty years ago in admiralty, the claim of the 
salvor vessel was of but little worth, as compared with that of 
men salvors. Kow keeping pace with the times, and their 
changed modes of salvage, the steamer is the real salvor, and 
has the lion’s share of the reward. And the larger, stauncher 
and more powerful the steamer, the more liberal the reward;

* San Bernardo, 1 Robinson, 178.
t 2 Parson’s Shipping and Admiralty, 278, and note 4. (Ed. 1869.)
J The Raikes, 1 Haggard, 246 (1824), per Lord Stowell.
g The Beulah, 1W. Robinson, 477; Kingaloch, 26 English Law & Equity 

599; The Island City, 1 Black, 130.
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though the danger to such a vessel is reduced by her superior 
qualities to a minimum. The reason is, that society may be 
encouraged to give its best resources to the succor of life 
and property in distress at sea.

A leading consideration as to steamers is, that besides the 
value of the property which is generally at risk, they render 
salvage service with greater expedition, and often under cir-
cumstances where no other.assistance could possibly avail.*

All the reasons for encouraging steamers, apply with 
equal force in favor of a powerful organization, such as the 
libellants.

So where the first set of salvors while prosecuting their 
operations are tortiously ousted by another set who complete 
the service ; but the law ascribes to the first set the whole 
merit of the services of the second set, and awards to them 
the entire compensation.f

These are all cases in which salvage rewards are allowed 
as of course, to those who have had no personal part in the 
salvage service. They are all cases of a substituted service, 
in which persons removed from the field of operations may 
claim as salvors, on the strength of the actual service ren- 
dered by some person or property, which stands in their 
place, and is their substitute for the time being.

Should the powerful steamer of the libellants perform in 
the best manner a great salvage service, for which she had 
been at large cost expressly built and equipped, and at all 
times maintained in a state.of the highest efficiency, could 
it be said, that because she was the property of a corporation, 
she must be denied a salvage compensation, or cut down to 
one which is no better than pay for work and labor

If in the case of a salvage service by their steamer, the 
libellants here stand as favorably before the court as if they 
were natural persons, and not a corporation, why should

* The Kingaloch, 26 English Law & Equity, 599; Board of Trade In-
structions to Receivers of "Wrecks, &c., on Salvage, Art. 91, quoted in Maude 
& Pollock’s Law of Merchant Shipping, 494, note q.

f See The Fleece, 3 W. Robinson, 28(k
J The Perth, '3 Haggard, 416.
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they not stand equally well in the case of services performed 
by their agents and servants ? Either way, it is a case of 
substituted service, as sanctioned and rewarded in admiralty 
in numerous instances.

The well-considered decision on the circuit of the late 
Chief Justice in the case of Virden n . The Caroline*  asserts 
fully the doctrine of substituted service. ♦

The corporation aggregate, which is but a mode of sub-
stituted service, is one of the great forces of civilization. It 
is the prevailing form of the associated energies, the money, 
enterprise, and intelligence of society. It is particularly 
adapted to those branches of business like salvage and wreck-
ing, which require a permanent organization, costly appli-
ances, trained services, and considerable capital, which is 
content with slow or uncertain returns.

For the carrying on of a salvage or wrecking business on 
a large and effective scale, there is really no comparison be-
tween the efforts of individuals casually employed for the 
occasion, often but poorly provided with vessels or other ap-
pliances, and under any circumstances unprepared for any 
long, remote, or costly enterprises, on the one hand, and on 
the other, a powerful company like the libellants,.established 
expressly for the business; provided with capital, trained 
men, vessels, apparatus, machinery, a thorough organization, 
which enable it at any time to undertake and carry through 
the most arduous and protracted salvage services, in the face 
of great risks, anywhere on American waters, however re-
mote, and at whatever expense.

Had the agents and servants sent out by the Coast Wreck-
ing Company to save the monitor, conducted that important 
service as badly as they conducted it admirably, and thereby 
ruined or lost the cargo, the company would justly be made 
responsible before the law. Since it may be charged for the 
demerits of its servants, upon what principle is it denied 
credit for their meritorious services? If the company is 
capable in law of performing a salvage service at all, upon

* 6 American Law Eegister, 222, 227.
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what principle can we distinguish against it, as compared 
with other salvors who are natural persons, in respect of the 
liabilities, which are the same undoubtedly, or of the rewards 
of the service ?

The question to be now determined is, shall these power-
ful corporate organizations be recognized in admiralty on 
the same footing with individual salvors, and like them be 
rewarded according to the merit of the service performed ? 
Or, shall they be put under a sort of outlawry, as unworthy 
of protection, and thus be hunted out of existence? They 
cannot exist if shut down to the pay of mere work and labor. 
Shall life and property on the navigable waters be deprived 
of their best reliance, and be cast back for succor on the old 
inefficient resource of casual help from individuals?

The fundamental public policy which is the supreme law 
of the subject, demands that every new efficient means or 
instrument of salvage service shall be recognized, accepted, 
and encouraged in admiralty. We offer here, what is proved 
to be the most efficient instrument yet produced by the forces 
of American society. Shall it be accepted, or rejected?

II. The objection that the owners of the property salved may have 
to pay the crew of the Wrecking Company. Certainly they will 
not have to do so if the company is competent to act as a 
salvor. The company’s men are well paid, and have made 
no such claim, nor is there any allegation of fear that they 
will. There is no tender of money in court, and because it 
is alleged that the owners may have to pay the crew, not one 
of whom asks to be paid by it, it will pay nobody.

Moreover, the objection is not made on the answer. It 
cannot be first made here.

III. The service, in this case, ivas eminently a salvage service. 
It presents, in a very high degree, all the ingredients of a 
salvage service, which are as follows: 1. The danger from 
which the property was rescued. 2. The value of the prop-
erty. 3. The risk incurred in the salvage. 4. The value 
of the property employed in the service, and the risk to
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it. 5. The skill and knowledge shown in rendering the ser-
vices. 6. The time and labor expended.*

Indeed, that the service was a salvage service is every-
where, in substance, admitted by the answer. The only 
issue really made, and this is made by implication, is as to 
the extent of the merit and the amount due.

If the service was thus a salvage service of vast merit, 
what force is there in the objection that the insurers agreed 
to pay for it? They agreed only to do that which the law 
would have made them do without agreement; that which 
exists impliedly in every case of salvage. For the compen-
sation here was to be purely contingent.

Moreover, no such defence is taken in the answer. And 
all that is said under the second head about want of tender 
applies equally here.

The only remaining question is,

IV. As to the amount allowed. The law of salvage services 
to property in admiralty, as distinguished from the law of 
similar services on land, is founded on a great public policy, 
established in the general interests of the commerce and 
navigation of the country. This public policy requires, for 
the protection of those interests, that such salvage services 
should be sedulously fostered; and, hence, that they should 
receive compensation, not as mere pay for work and labor, 
nor even as limited to the precise quantum of benefit in the 
particular case; but on a scale so liberal as best to encourage 
such services.! With this principle borne in mind—and with 
it the further and perfectly settled one that appellate courts 
will not disturb the allowances made by inferior ones for sal- • 
vage unless in cases of clear mistake, or gross overallowance— 
we need not discuss the matter largely. The Aquila was a 
vessel of no value compared with the cargo.

* The Traveller, 3 Haggard, 371; The London Merchant, lb. 395 ; The 
Fusilier, Browning & Lushington, 350; on appeal in Privy Council.

f The Blaireau, 2 Cranch, 266; Wm. Beckford, 3 Robinson, 355-6; The 
Sarah, lb. 330; Rising Sun, Ware, 380.

VOL. VIII. 30
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Mr. Justice CLIFFORD delivered the opinion of the court.
Compensation, as salvage, is claimed by the libellants for 

services rendered by them in saving the cargo of the ship 
Aquila, which was wrecked in a storm, and sunk in the 
harbor of the port of San Francisco, to which she was bound, 
with all her cargo on board.

Such portion of the cargo as constitutes the basis of the 
investigation in this case consisted of certain materials manu-
factured for the construction of an iron-clad monitor, and 
the armament for the same, which was to be constructed at 
San Francisco by the claimants, under a contract with the 
government. They manufactured the materials and arma-
ment in New York, and the ship, with the same on board, 
sailed from that port on the twenty-ninth of May, 1863, and 
arrived and came to anchor in perfect safety, on the tenth of 
November following, off North Point dock, in the harbor 
of her port of destination, where she remained until the 
fourteenth of the same month.

Aided by a steamtug she attempted, on that day, to pro-
ceed to the wharf where she was to unload, but was ob-
liged, by the state of the wind and tide, to come to anchor 
before she accomplished that object, and at midnight she 
encountered a heavy squall, which caused her to drag her 
anchors, and forced her into a more unfavorable position. 
Preparations were made on the following morning to getup 
to the wharf, and the wind having abated, the ship weighed 
anchor, and being again assisted by the steamtug, proceeded 
to the southern side of the wharf, where she was directed 
to discharge her cargo, and was there moored with her stem 
to the eastward and her stern towards the shore.

When she was moored the weather was good, but at ten 
o’clock in the evening the wind increased, and soon rose to 
a gale, from the southeast, which caused the ship to strike 
with such violence that she made a breach in her aft-port 
quarter to such an extent that in spite of any use which 
could be made of the pumps she filled with water, and at 
three o’clock on the following morning sunk in the dock, 
her stem lying in forty or fifty feet of water, and her stern
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in twenty feet, and she lay with a list to the starboard at an 
angle of thirty-five or forty degrees.

Both the ship ^nd the cargo belonged to the claimants, 
and they immediately abandoned the whole adventure to 
the underwriters, and the agent of the underwriters, though 
he declined to accept the offer of abandonment, commenced 
without delay to employ the best means in his power to 
raise the vessel and save the cargo, calling into requisition 
for that purpose, all the nautical experience and mechanical 
skill at his command, but his efforts were fruitless, except 
that he succeeded in dismantling the ship, and in saving a 
small portion of the cargo.

Apprised of the failure of the measures adopted by their 
agent to raise the ship and save the cargo, the underwriters 
at that juncture employed the libellants to undertake what 
•their agent, with all the assistance be could command in the 
port of the disaster, was unable to accomplish.

Pursuant to their engagement, the libellants instructed 
their general agent to proceed to that port and take posses-
sion of the wreck, and they also dispatched with him a party 
of men, selected for the occasion and having experience as 
divers'and wreckers, and provided them with the most ap-
proved machinery and apparatus to promote the success of 
the enterprise.

Chosen and qualified as described, the party, under the 
sdperintendence of the general agent of the corporation, 
sailed from the port of New York on the twenty-fourth of 
December, 1863, and took possession of the wreck, in the 
port of the disaster, on the twenty-third of January follow-
ing. Although the undertaking was beset with difficulties 
and dangers on all sides, they made no objection on that 
account, but proceeded at once to the examination of the 
wreck, and the plan "which they adopted and executed was. 
to get out the cargo by divers, as far as was necessary to pre-
vent it from being injured, and to lighten the ship, so that 
she could be raised and secured, and then to hoist out the 
remainder of the cargo by the apparatus and machinery pre-
pared for the purpose.
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They completed the work of securing the cargo, so far as 
it was necessary to lighten the ship, in less than three months, 
gnd when that was accomplished they were able to raise the 
ship, stopped the leaks, removed the mud (estimated at six 
hundred tons), pumped out the ship by means of steam 
pumps, and finally hoisted out the residue of the cargo and 
restored it to the owners in an undamaged condition, and 
the proofs show that the whole was accomplished with success 
in less than seven months from the time they were employed 
by the insurance companies.

I
 Payment of their claim being refused, they filed their libel

against that portion of the cargo which consisted of the 
materials for the construction of the iron-clad monitor, and 
the armament for the same, as set forth in the record, and 
the District Court entered a decree in their favor for the sum 
of $28,428.44 as compensation for the salvage services ren-
dered by them in raising the ship and saving the cargo. 
Appeal was taken by the claimants to the Circuit Court, 
where the decree of the District Court was affirmed; where-
upon the claimants appealed to this court.*

Argument to show that the libellants were entitled to com-
pensation for the services which they rendered is hardly 
necessary, as the proposition is several times impliedly ad-
mitted by the claimants in their answer.- They were the 
owners of the ship as well as of the cargo, and they admit 
that she sunk near the wharf where she was to unload, at the 
time and by the means and substantially in the manner 
alleged in the libel, and they also admit that the efforts made 
by the agent of the underwriters to raise the ship and save 
the cargo were wholly unsuccessful, except as to a small 
portion of the cargo taken out while the men employed were 
engaged in dismantling the ship.

Implied admissions to the effect that important services 
were rendered by the libellants are contained in every article 
of the answer, but it is unnecessary to refer to those passages 
with more particularity, as the claimants expressly admit in 
the fourth article of the answer that the libellants secured
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and saved all the cargo which was on board the ship when 
their general agent took possession of the wreck, and they 
also admit that the libellants raised the ship, but they deny 
that any of the services rendered were attended with much 
difficulty or danger, and they allege that the employees of 
the libellants, in accomplishing the Work, unnecessarily 
damaged the ship, her tackle, apparel, and furniture, and 
insist that the salvage compensation to be allowed in the 
case ought to be greatly diminished on that account.

Apart from these disparaging allegations, the claimants do 
not set up in the answer any defence to the merits of the 
claim made by the libellants, except that they allege that 
the insurance companies have paid the libellants for all the 
services which they rendered as to thirteen-sixteenths of 
that part of the cargo described in the first article of the 
libel.

Most of the discussion at the bar has been addressed to 
topics other than those here enumerated, and much of it to 
questions not directly presented in the pleadings. Questions 
not raised by the pleadings, strictly speaking, are not beford 
the court, but inasmuch as no objection on that ground was 
made by the libellants to any of the propositions submitted 
by the claimants, they will all be considered in the order 
adopted at the argument. Briefly stated, they are as follows:

1. That the corporation libellants cannot maintain a sal-
vage suit, because they are incapable, as a corporation of 
rendering any personal services, and they insist that no party 
can be regarded as a salvor unless personally engaged in the 
service of saving the salved property.

2. That even if the corporation libellants may be regarded 
as salvors, still they were not the sole salvors in this case, 
and consequently that the decree rendered in the Circuit 
Court would not be a bar to a subsequent suit for the same 
services if instituted by their employees.

3. That the services rendered by the libellants were not 
salvage services, because they were rendered under and in 
pursuance of a contract with the underwriters.

4. That the amount allowed in the court below was exces-
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sive, and that the decree in that respect violates the estab-
lished principles of admiralty law regulating compensation 
for salvage.

I. Objection cannot be taken to the first proposition sub-
mitted by the claimants, that the question is not presented 
in the pleadings, as*  it necessarily arises upon the face of the 
record, and therefore if it is sustained, the decree must be 
reversed, as the compensation allowed is for salvage service, 
and not merely compensation pro opere et labore, as it should 
have been if the theory of the claimants is correct.

Decided cases are referred to in which it is said “that a 
party not actually occupied in effecting a^salvage service is 
not entitled to a share in a salvage remuneration,” but the 
learned judge who is represented as having expressed that 
opinion, admitted in the same case that the owners of vessels, 
who rarely navigate their own ships, constituted an exception 
to that general rule.*  Similar remarks were also made in 
the case of The Charlotte,^ and it is supposed by the claimants 
that the case of The Lively^ is an authority to the same effect; 
but the question whether the owners of a vessel, when not 
personally engaged in a salvage service, were entitled to a 
salvage compensation for assistance rendered in the case by 
their vessel was not in any wray involved in that record.

Examples where the suit for salvage was promoted by the 
owners of the salving vessel are quite numerous, in cases 
where the decisions were made before our judicial system 
was organized; and it was expressly determined in the case 
of The Haldee^ that owners were by no means unfit persons 
to originate suits to recover compensation for salvage ser-
vices. Strong doubts are entertained whether the court, in 
any of the cases before referred to, intended to decide other-
wise, but the inquiry is of no importance, as all of the mod-
ern decisions in that country affirm the right and support it 
by reasons both satisfactory and conclusive.!] * §

* The Vine, 2 Haggard, 2; The Mulgrave, lb. 79.
f 3 W. Robinson, 73. J lb. 64.
§ 1 Notes of Cases, 598.
[| The Waterloo, 2 Dodson, 443.
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When steamers render salvage service the court held, in 
the case of The Kingalock*  that they are entitled to a greater 
award than any other set of salvors rendering the same ser-
vice, because they can perform such services, owing to the 
power they possess, with much greater celerity than other 
vessels, and with much greater safety to the vessel in danger, 
and frequently under circumstances in which no other assist-
ance could be effectual. Consequently the court having cog-
nizance of such cases looks with favor on the exertions of 
steamers in assisting vessels in peril, as they can render such 
assistance with greater promptitude and with much more 
effect than vessels propelled in any other way.f

Reported cases where the suits for salvage were promoted 
by the owners of steam vessels, and in many cases by the 
owners of steamers built for the special purpose of rendering 
such services, and devoted exclusively to that particular em-
ployment, are very numerous in the reports of decisions in 
admiralty published within the last twenty years. Indeed 
they have been multiplied to such an extent within that 
period that it would be a useless task to attempt to do more 
than to refer to one or two of a class as examples to illustrate 
the course of modern decisions upon the subject, but it may 
not be out of place to remark that many others to the same 
effect will be found in the very volumes from which the 
citations here made have been selected.

Take, for example, the case of The Albion,\ in which the 
sum of £350 was awarded to the owners. The Saratoga^ in 
which the sum of £600 was awarded, and it was wholly 
given to the steamtug. The True Blue,\\ in which the suit 
was promoted by the owners, master, and crew of a steam-
ship, and the sum of £500 was awarded to the libellants.

Some discussion took place at the bar, in the case of The 
Abercrombie^ as to the relative claims of the owners of ships, 

* 1 Spinks, 267.
f The Alfen, Swabey, 190; The Mary Anne, 9 Irish Jurist, N. S. 60; The 

Raikes, 1 Haggard, 246; The Merchant, 3 Id. 401; The Perth, lb. 416.
| 1 Lushington, 282. § 1 lb. 318.
|| 4 Moore, Privy Council, N. S. 96. fl lb. 380.
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and of the masters and crews of the same, but the court said 
that the discussion was unnecessary, because the rights of 
such parties were so constantly under consideration that the 
principles regulating the distribution of salvage in such cases 
were so well understood, that the only difficulty that ever 
arises is in ascertaining the facts so as to be able to apply 
the principles to the particular case.

Services were rendered to a sailing vessel in the case of 
The White Star,*  and suitable remuneration for the services 
having been refused, the owners, master, and crew, instituted 
a salvage suit against the salved vessel and her cargo, where-
upon the owners of the salved property appeared and pleaded 
that the services had been rendered under an agreement, 
but it appearing that the undertaking was attended with 
greater difficulty and danger than the parties supposed at 
the time the agreement was made, the court held that the 
libellants were entitled to recover a certain sum beyond that 
tendered under the agreement.

So where salvage compensation was claimed by the master, 
owners, and crews of six luggers, a cutter, and a lifeboat, 
the court sustained the libel and awarded a sum equal to 
one-third of the salved property, including the ship as well 
as the cargo, f

Proceedings in salvage were instituted in the case of The 
Canova,X by the owners and crew of a steamtug, for services 
rendered in towing the vessel from a place of danger to her 
dock in her port of destination, but it appearing that there 
was an agreement to do the work for an agreed price, the court 
declined to allow any salvage compensation.

Modern text-writers, without an exception, uphold the 
right of the owners of ships and vessels, whether propelled 
by steam or otherwise, to claim salvage compensation when 
such services are rendered by their vessels, whether they are 
present or absent at the time the service is performed; and 
the author of the latest work published upon the subject 
states that one-tenth of all the salvage awards collated in 

* Law Reports, 1 Adm. and Eccl. 71. f lb. 50. J lb. 54.
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the Digest of the Decisions in Admiralty by the English 
courts are to owners and vessels, boats, tugs, and steamers. 
Assuming his estimate to be correct, it appears that thirty- 
five cases collated in that work recognize owners as salvors, 
and twenty-five the vessels themselves as entitled to such 
compensation.*

Owners of the salving vessel, says MacLachlan, are’ enti-
tled to remuneration, in the nature of salvage, in addition 
to expenses, when they show actual loss suffered, or risk in 
respect to their property encountered in the service, but 
charterer^ are not in the same position unless there is a stip-
ulation giving them the control and benefit of the salvage, 
or unless the vessel is chartered and sailed on their respon-
sibility.!

Under ordinary circumstances the owners of the ship which 
rendered the service are allowed one-third of the amount 
awarded as salvage compensation, but they are sometimes 
allowed much more where the salvage service was of a char-
acter to expose the ship to peculiar danger, especially if she 
was a steamer of large size and of great value.J

Suppose it be conceded that the owners of a vessel may 
promote a suit for salvage and that they may be entitled to 
a salvage compensation, still the claimants insist that the 
libel in this case does not come within the operation of that 
rule of pleading, as the libellants are a corporation, but they 
assign no reasons in support of the proposition, which, if 
adopted and held to be sound, would not also require the 
court to hold that the owners of vessels are not entitled to 
salvage compensation, and are not competent to promote a 
salvage suit, which cannot be admitted.

* Roberts’s Adm. 103; 2 Pritch. Dig. 727 to 909; 2 Parsons on Shipping, 
277, 278; The Blaireau, 2 Cranch, 269; The Embank, 1 Sumner, 426.

f MacLachlan on Shipping, 529; Maude & Pollock on Shipping, 423 ; 
Abbott on Shipping, 571.

J 2 Parsons on Shipping, 299; The Waterloo, Blackford & Howland, 
114; The Rising Sun, Ware, 385; The Beulah, 1 W. Robinsoli, 477 ; The 
Martin Luther, Swabey, 287; The Enchantress, 1 Lushington Admiralty, 
96; The Splendid, 2 Mar. Law Cases, 216; The N. Hooper, 3 Sumner, 578.
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Corporations, it is said, are not entitled to salvage remu-
neration, because no party, as the argument is, can' be so 
entitled except such as actually engages in rendering the 
salvage service; but if that is the reason for denying such 
compensation to corporations, then it is clear that the owners 
of vessels must also be excluded from participating in any 
such reward, as they seldom or never navigate their own 
ships.*

Remuneration for salvage service is awarded to the owners 
of vessels, not because they are present, or supposed to be 
present when the service is rendered, but on account of the 
danger to which the service exposes their property and the 
risk which they run of loss in suffering their vessels to en-
gage in such perilous undertakings; and if that is the legal 
foundation of their claim it is difficult to perceive any reason 
why the same rule should not be applied to corporations as 
the owners of ships and vessels similarly employed and ex-
posed.

No satisfactory reason for such a discrimination can be 
given, because it is believed that the two cases are precisely 
analogous. But the question is hardly an open one in this 
court, as will appear by an attentive examination of the case 
of The Island City, which was elaborately argued by able 
counsel, and very carefully considered by the court.

Three libels were filed against the bark in that case in 
the District Court, but the district judge being concerned 
in interest, the three records were removed into the Circuit 
Court. By the original record it appears that one of the 
libels was filed by the owners of the steamer Western Port; 
another in behalf of the steamtug R. B. Forbes, which was 
owned by an incorporated company, and the third by per-
sons on board the schooner Kensington.

Sole salvage was claimed by the owners of the Western 
Port, and they denied that anything should be awarded to 
the steamtug, but the circuit judge held otherwise; and 
having determined that the property saved ought justly to

* The Bark Edwin, 1 Clifford, 326.
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pay the sum of $13,000 to all concerned, awarded $5200 of 
that amount to the owners of the steamtug.*

Dissatisfied with the decree of distribution, the owners 
of the Western Port appealed to this court. Even a slight 
examination of the decree in the case will show that the ap-
peal involved the whole question under consideration, but 
this court affirmed the decree of the Circuit Court, which in 
effect established the rule that the owners of ships, whether 
individuals or corporations, may promote a salvage suit, and 
are entitled, in a proper case, to salvage remuneration.!

Prior to that time the same point had been decided by 
the late chief justice and two of the associate justices of this 
court as then constituted.^

Certain unreported decisions of the district judges are 
referred to where a contrary doctrine is held, but they ap-
pear to overlook the fact that vessels disabled, or otherwise 
in need of assistance from the shore, depend, everywhere 
at this time on our coast, almost entirely upon steamtugs, 
constructed and equipped for the purpose, and whose busi-
ness it is to be always ready and at command whenever 
assistance is required. Such steamers are generally owned 
by incorporated companies, and having been built and 
equipped for the purpose, and being manned with officers 
and seamen having the requisite experience and skill, the 
interests of commerce cannot safely dispense with their ser-
vices^

Considerations of the character suggested seem also to 
have induced the admiralty courts of England to adopt prin-
ciples of adjudication and rules of practice consistent with 
the employment of these comparatively new and effective 
instruments of relief in cases of disasters upon the seas. 
Reference is made to a few cases as establishing that propo-
sition, and to show that the course of decision in the two * * * § 

* The Island City, 1 Clifford, 210, 219, and 221. 4
f The Island City, 1 Black, 121.
J The Caroline, 6 American Law Register, 222; The Independence, 2 

Curtis, 351; The William Penn, 1 American Law Register, 584.
§ The Perth, 3 Haggard, 416.
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countries is entirely coincident in every particular involved 
in this record.*

Claim in that case was made for a salvage compensation, 
and the suit was instituted by the Liverpool Steamtug Com-
pany. Assistance in the case of The Paul\ was rendered 
to a ship and her cargo, and the salvage suit was commenced 
and prosecuted by the Anglo-Egyptian Steam Navigation 
Company. Libellants in the case of The Collier^ were the 
Brighton Railway Company as owners of the steamship 
Lyons, and the master and crew, and the libel was sus-
tain ed.§

II. Next proposition of the claimants is that the libellants, 
even if they may be regarded as salvors, were not the sole 
salvors, and consequently that the decree of the Circuit 
Court ought not to be affirmed, as it would not be a bar to 
a subsequent suit for the same services if instituted by their 
employees.

Evidently the objection is in the nature of a plea in abate-
ment, and should have been taken in the answer, or by a 
proper exception in the court below. Monition, in due 
form, was issued at the commencement of the proceedings, 
which was a notice to every one interested to appear and 
show cause, if any, why the prayer of the libel should not 
be granted.

Adjudged cases, besides those already cited, are quite 
numerous, where salvage suits have been instituted in the 
name of the ship or of the owners, without any allegation that 
the suit was prosecuted for the benefit of the master and 
crew, and no case is referred to where it has been held that 
the claimants, even in the court of original jurisdiction, can 
abate the suit on that account. All persons interested may 
appear, on the return of the monition^ and become parties 
to the suit, or, by some proper proceeding, have their rights

* The Pericles, 1 Browning & Lushington, 80.
f Law Reports, 1 Adm. and Eccl. 57. J lb. 83.
g The Minnehaha, 1 Lushington, 335 ; The Annapolis, lb. 355 ; The 

Pensacola, 1 Browning & Lushington, 306; The Fusilier, 1 lb. 341, 349; 
The Bartley, Swabey, 198 ; The Galatea, lb. 349.
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adjudicated; and in many cases, even after the decree upon 
the merits is pronounced, they may appear at any time 
before the. fund is distributed and claim any interest they 
may have in the proceeds of the property libelled, if any, in 
the registry of the court, but it is quite clear that the claim-
ants in this record are in no condition to present for decis-
ion any such question as that involved in the proposition 
under consideration.

III. If the defence is not sustained on that ground, then 
the claimants contend that the services rendered were not 
salvage services, because, as they allege, they were rendered 
under an agreement for a fixed sum.

Three answers may be given to that proposition, each of 
which is sufficient to show that it cannot be sustained. (1.) 
Ko such defence is set up in the answer. (2.) Nothing was 
ever paid or tendered to the libellants for that part of their 
claim now in controversy, and it is well settled law that an 
agreement of the kind suggested is no defence to a meri-
torious claim for salvage, unless it is set up in the answer 
with an averment of tender or payment. Such an agree-
ment does not alter the character of the service rendered, so. 
that if it was in fact a salvage service, it is none the less so 
because the compensation to be received is regulated by the 
terms of an agreement between the master of the ship or 
the owners of the salved property.*

Defences in salvage suits, as well as in other suits in ad-
miralty, must be set up in the answer, and if not, and the 
services proved were salvage services, the libellants must 
prevail.f Agreements of the kind suggested ought certainly 
to be set up in the answer, as it is not every agreement 
which will have the effect to diminish a claim for salvage 
compensation. On the contrary, the rule is that nothing 
short of a contract to pay a given sum for the services to be 
rendered, or a binding engagement to pay at all events, 
whether successful or unsuccessful in the enterprise, will 
operate as a bar to a meritorious claim for salvage.^

* The Emulous, 1 Sumner, 210. f The Boston, lb. 328.
J The Versailles, 1 Curtis, 355; The Lushington, 7 Notes of Cases, 361; 
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(3.) But if the agreement had been set up in the answer, 
it would constitute no defence, as by the terms of the instru-
ment the libellants were not to receive any compensation 
whatever, or be entitled to any lien upon the property, unless 
the materials and machinery were substantially saved, so 
that it is clear that the compensation was not to be paid at 
all events.

IV. Discussion as to the amount allowed in the decree is 
hardly necessary, as it is clear that it does not much exceed 
the amount the claimants agreed to pay for the services, in 
case the libellants were successful in raising the ship and in 
saving the materials intended for the construction of the 
monitor and her armament.

Attempt was made by the agent of the underwriters, at 
great expense, to pump out the ship, as before explained, 
but the record shows that he was unsuccessful, although the 
men engaged in the attempt were under the superintendence 
of one of the claimants. Expensive preparations became 
necessary before they could commence pumping, and in the 
course of those arrangements they were obliged to cut open-
ings in the decks and through those openings they took out 
sixty or seventy tons of the cargo, but the attempt to pump 
out the ship proved an utter failure, from the intrinsic im-
practicability of raising the vessel by that plan.

Next attempt by that party was to lift the vessel, with the 
cargo on board, by means of chains, but the scheme as pro-
jected proved to be impracticable, as the bottom of the dock 
where the ship sunk was solid rock, and the divers found it 
impossible to get the chains under the vessel. Efforts of a 
similar character were continued by the agent of the under-
writers until he expended $38,000 in gold, but all his efforts 
to raise the ship or save the cargo, except the fractional part 
before mentioned, were wholly unsuccessful.

The Centurion, Ware, 477; The Foster, Abbott, Admiralty, 222; The Whit-
aker,! Sprague, 283; The Brig Susan, lb. 503; Parsons on Shipping, 275; 
The Phantom, Law Reports, 1 Adm. and Eccl. 61; The White Star, lb. 
70; The Saratoga, 1 Lushington, 321; MacLachlan. on Shipping, 531; The 
John Shaw, 1 Clifford, 236.
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Complete success attended the efforts of the libellants, as 
is admitted by the claimants in their answer.

When the property in question was insured, it was valued 
at $400,000, for which policies wrere granted by the under-
writers for the sum of $340,000; and under the contract 
between the claimants and the libellants they adopted the 
same valuation. Of that sum $60,000 was uninsured, and 
$15,000 of the amount insured wTas never paid, and the record 
shows that the whole of the property on board when the 
agent of the libellants took possession of the wreck was 
rescued from imminent peril and was delivered to the claim-
ants or their order.

Difficulties almost unexampled attended the undertaking, 
and the divers, in taking out the cargo to lighten the ship so 
that she could be raised and secured, were exposed to great 
danger. Expenses were incurred by the libellants exceed-
ing $60,000 in rescuing and saving the property, including 
moneys paid out and loss of apparatus and machinery. Con-
sidering the skill required to perform the work, and the 
expense incurred, and the time and labor spent in complet-
ing the enterprise, the court is not satisfied that the amount 
awarded is excessive. *

Appellate courts are reluctant to disturb an award for 
salvage, on the ground that the subordinate court gave too 
large a sum to the salvors, unless they are clearly satisfied 
that the court below made an exorbitant estimate of their 
services.*

Judge Story said, in the case of Hobart v. Dragan, f that 
the “ court is not in the habit of reversing such decrees 
as to the amount of salvage, unless upon some clear and 
palpable mistake or gross over-allowance of the court be-
low.J

Evidence to show any such errors in the case is entirely

* The Fusilier, 1 Browning & Lushington, 850; Hobart v. Drogan, 10 
Peters, 119.

f 10 Peters, 119.
| The True Blue, 4 Moore Privy Council, N. S. 101; The Emulous, 1 

Sumner, 214. ,
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wanting, and in view of the whole record the court is of the 
opinion that the decree of the Circuit Court is correct.-

Decr ee  affi rmed  wit h  costs .

Allen  v . Kill ing er .

1. To admit the declarations of a third person in evidence, on the ground
that one party to the suit had referred the other party to him, it is 
necessary that the reference should be for information relating to the 
matters in issue.

2. A conversation between the plaintiff and such third party, in regard to a
contract of the plaintiff with the defendant, cannot be given in evidence 
when the reference by the defendant to such party was not for informa-
tion concerning such contract.

8. The plaintiff ’s statements, in such conversation, concerning the terms of 
the contract, are not evidence in his favor, especially, since he can give 
his own version of the contract as a witness, but under oath, and subject 
to cross-examination.

Error  to the Circuit Court for the Northern District of 
Illinois. The case was this:

There were two firms of both which a certain B. F. 
Murphy was a member; the one was at Des Moines, and 
Consisted of this B. F. Murphy and a certain Allen. This 
firm was under the title of Murphy & Allen. The other was 
at Chicago, and consisted of this same B. F. Murphy and 
one Miles Murphy. This firm was under the title of Miles 
Murphy & Co. The former was engaged in the business of 
packing pork ; the latter in that of buying and selling the 11 hog 
product ” on commission.

In this state of things, one Killinger, passing through Des 
Moines with a drove of hogSj and meeting with Allen, whom 
he had known before, entered into a contract of some sort 
about them with him, and the hogs, instead of being driven 
further, were killed and packed by the firm at Des Moines, 
and forwarded to the firm at Chicago, by whom they were 
sold. The Chicago firm, however, failed, soon after, and 
never*  paid the money, either to Killinger or to the Des
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Moines firm. Allen, however, still remained solvent. In 
this state of facts, Killinger alleging that Allen was a mem-
ber of the Chicago firm, and responsible for their acts, or, if 
he was not, that the firm of Murphy & Allen, at Des Moines, 
undertook, not only to slaughter and pack his hogs, but to sell 
them at Chicago, and account to him for the proceeds, now 
sued B. F. Murphy & Allen, as partners in trade, alleging, 
that he delivered to them at Des Moines, the hogs, which they 
agreed to slaughter and pack at that place, and forward to 
Chicago, and sell, on his account, and to pay to him the pro-
ceeds of the sale. To this B. F. Murphy & Allen pleaded 
separately. In one of his pleas, Allen said that he did not 
make the said promises, in partnership with said B. F. Mur-
phy, but that, if any such were made, they were made by 
B. F. Murphy and others, composing the firm of Miles Mur-
phy & Co., of which he was not a member.

B. F. Murphy filed a similar plea, saying, that if the prom-
ises were made by him at all, they were made as a member 
of the firm of Miles Murphy & Co., of which Allen was not 
a partner.

Upon the trial, the plaintiff, Killinger, Miles Murphy, who 
had failed, and Allen, who remained solvent, w*ere  all ex-
amined as witnesses. On the examination of Miles Murphy 
—that witness having stated that he remembered the fact of 
the plaintiff, Killinger’s, coming to him with reference to 
the hog product, when he was in Indiana, and their having 
a talk—the bill of exceptions disclosed, that the following 
questions, objections, promises, and proceedings took place:

Question. State what conversation you had, and what you said 
to him.

(Question objected to by the defendant’s counsel, on the ground 
that the conversation inquired about was incompetent as evi-
dence, neither of the defendants being present.)

Plaintiff’s counsel then stated as follows:
I shall expect to prove, by another witness, that Killinger 

was sent by B. F. Murphy to Miles Murphy, with reference to1 
these hogs, and, therefore, I suppose the conversation is compe-
tent.

von. VIII. 31
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And, thereupon, the objection was overruled by the court, 
and the defendant excepted.

Answer. 1 will state the substance. He said he had come 
down to hunt his money ; that he was out of money, and that 
he had placed some hogs in Alien’s hands in Des Moines.

(Defendant here again objected to any conversation between 
plaintiff and witnesses, relating to defendant, Allen’s, agreement 
or arrangement with the plaintiff, as incompetent evidence, 
being but hearsay; but the objection was overruled,and defend-
ant excepted.)

Question. Did he say anything about B. F. Murphy’s sending 
him ?

Answer. I think B. F. Murphy, he said, had sent him down 
there.

Question. State what was said between you and him substan-
tially.

(Defendants again objected, &c., but the objection was over-
ruled by the court’, and the defendants excepted.)

Answer. He said he had come from Des Moines, and saw B. 
F. Murphy there, and that B. F. Murphy refused to pay him or 
give him any satisfaction, and he had sent him down to me, 
to see if he couldn’t get his money out of me. I told him he 
had come to a bad place; the house had failed, and I didn’t know 
anything about his matters. I knew he had some pork here ; 
there had been some shipped in Des Moines. He went on to tell 
me he had placed it in Mr. Alien’s hands, and it was sent here, and he 
was out $8000 or $10,000 ; I forget the amount. I told him he 
couldn’t get it out of me; I didn’t know anything about it; 
didn’t know anything about the details of the business, whether 
B. F. Murphy had sold the meat, or anything about it.

Killinger, being subsequently examined, testified, that he 
urged B. F. Murphy, in Chicago, for money ; that Murphy, 
apparently aiding his object, took him to Mr. Jewett, Al-
len’s agent, saying, that some might be had of him ; that 
going to Mr. Jewett’s, Mr. Jewett, on hearing the purpose 
of the visit, said to Killinger, “ Did you not ask me, when 
you were hère in the winter, to deposit your money in 
the Fifth National Bank?” To this Killinger answered: 
“Yes, I did.” Jewett then said, “That would leave Allen
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out.” To which Killinger replied: “ Mr. Murphy, if that’s 
all you wanted me to come here to answer, you need not 
have brought me here to commit myself. I don’t deny, that 
if you let Allen out, the hogs are all gone up.” The wit-
ness went on to state, that after this, B. F. Murphy urged 
him to go and see Miles Murphy, then in Indiana, and try 
and get money from him. The witness stated that he was 
very reluctant to go, not regarding Miles Murphy as having 
anything to do with the business, and who would say, at 
once, that he owed him, Killinger, nothing; but, still, on 
the urgency of B. F. Murphy, who told him that there was 
“nothing like trying,” and who, finally, wrent to his hotel, 
and took him in his own carriage to the railway station, he 
did go.

This testimony of Killinger was the testimony relied on 
by the plaintiff’s counsel to redeem his pledge to the court.

Verdict and judgment having been given for the plaintiff, 
the case was now here on error, the errors relied on being 
all presented by the bill of exceptions. Some objections 
were made to the charge, but this court having been of opin-
ion that they were not tenable, and the judgment, as it will be 
seen in the sequel, having been reversed on another ground, 
for which reason the court thought it unnecessary to examine 
them, it is needless to present them.

Mr. J. M. Jewett, for the plaintiff in error:
No doubt the rule laid down by Greenleaf is a settled 

rule,*  that “ the admissions of a third person are also re-
ceivable in evidence against the party, who has expressly re-
ferred another to him for information in regard to an uncertain 
or disputed matter, and that in such cases, the party is bound 
by the declarations of the person referred to, in the same 
manner and to the same extent as if they were made by 
himself.” But being an exception to a general rule, the 
party seeking to avail himself of it must bring himself 
strictly within its provisions, and, therefore, before the con-

* Law of Evidence, vol. i, § 182.
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versations referred to could be admissible, as an admission 
of Miles Murphy, it should have been shown, that the par-
ties against whom the admission was offered had expressly 
referred the party offering the evidence, to Miles Murphy 
for information. The evidence was offered generally, and 
against both defendants, who had pleaded separately. It 
was not preceded by any proof that the defendants had ex-
pressly referred Killinger to Miles Murphy for information 
upon any subject; but instead of such proof, the plaintiff’s 
counsel stated, “ that he expected to prove by another wit-
ness that Killinger was sent by B. F. Murphy to Miles Mur-
phy, with reference to them hogs”

The promise of the counsel here made was insufficient 
for two reasons:

1st. It does not contain any statement of an expectation 
to prove that Killinger was sent to the witness “for infor-
mation.”

2d. It does not connect the defendant Allen, in any way, 
with the sending of Killinger to the witness.

Messrs. Gookins and Roberts, contra :
In answer to the objections raised, we say:
1. The testimony elicited amounts to nothing, and could 

have had no influence upon the verdict. Killinger told 
Miles Murphy “ he had come to hunt his money.” Mur-
phy replied that “ he had none for him.” What does that 
amount to ?

The principle of the rule on which we rely is this: when 
one refers to another for information, he accredits that other 
to speak for him, and in effect makes the information given 
his own. He speaks himself through the mouth of the 
person referred to. But this is an act. It is part of the res 
gestae. Killinger was sent for money. What was said in 
doing the errand was part of the act itself. It characterizes 
the act, and this was very important. Killinger all the time 
insisted that Murphy & Allen, and not Miles Murphy & 
Co., were liable to him, and he for a long time refused to 
go to Miles Murphy, but consenting, if not willing, to try
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all expedients, however unpromising, to get his money, he 
finally went. This act might have been turned against him, 
as Murphy & Allen were endeavoring to do, by showing 
that he had recognized Miles Murphy & Co. as his debtors 
instead of themselves, if he was not allowed to show what 
really did take place ; and the language used was much the 
most important part of the whole transaction, for the pur-
pose of showing its true character.

The objection seems to be a criticism upon the statement 
of the plaintiff’s counsel, as to how he would make the 
defendants answerable for this errand. He did not say he 
expected to prove Killinger was sent to the witness “ for 
information.”

2. It is objected that Allen is not shown to have had any 
hand in sending Killinger to the witness. It was not our 
expectation to make out our whole case by proof of this 
interview. It is unusual for all the partners of a firm to 
participate in every transaction which affects the firm, par-
ticularly when they reside in different States. No doubt 
there must be evidence enough in the case to show the 
joint liability, as one cannot make another his partner by 
his own statement. But suppose they both, at different 
times, make statements or do acts that show them to be 
partners, then all the acts and declarations of both are ad-
missible.

It is true that Alien’s connection with the business had 
not been shown when the witness testified. But when 
several distinct acts and declarations are relied on to show 
a partnership, all cannot be first in the order of proof; and 
if the party offering the evidence fails to adduce enough to 
submit the question to the jury, the opposing counsel may 
ask to have the evidence stricken out, which the counsel did 
not do, for he plainly saw that the evidence was abundant 
for this purpose.

Mr. Justice MILLER, delivered the opinion of the court.
We are of opinion that the court erred in admitting, 

against the objection of the defendants, the conversation
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between Miles Murphy and the plaintiff, in which the plain-
tiff gives his version of his contract with defendant, Allen.

The plaintiff Killinger had an opportunity to give his 
version of the contract made by Allen with him on behalf 
of Murphy & Allen, and he did so under oath, and subject 
to cross-examination. Miles Murphy was the plaintiff’s 
witness, and under oath testified to what he knew. But in 
the examination of Miles Murphy by the plaintiff’s counsel 
he was asked to detail a conversation which took place be-
tween himself and the plaintiff in Indiana, when neither of 
the defendants were present.

The witness stated, among other things, in answer to this 
request, that he (the witness) knew that the plaintiff had 
some pork in Chicago, that it had been shipped from Des 
Moines, and that the plaintiff went on to tell him that he 
had placed it in Mr. Allen’s hands, and that it was sent to 
Chicago, and that he (the plaintiff) was out $8000 or $10,000.

When it is remembered that the only important issue be-
fore the jury was, whether Alien’s contract with the plaintiff 
was merely to slaughter and pack for the plaintiff*  the seven 
hundred hogs, or whether he had undertaken to forward 
and sell at Chicago the product of the hogs after they had 
become converted into pork, the importance of this state-
ment by the plaintiff is obvious. Slaughtering and packing 
hogs at Des Moines is one business, and buying and selling 
pork at Chicago, whether on commission or otherwise, is a 
very different business; and the plaintiff is here permitted 
to prove what he had told Mr. Murphy about that matter 
after the controversy had arisen, and when neither of the 
defendants were present to deny it, or to explain the matter.

It does not seem to us that the pledge made here by the 
plaintiff’s counsel (who, when the testimony was objected to, 
apparently conceded that the question was improper as mat-
ters stood), was what was required to admit such testimony, 
if we suppose the pledge to have been fully redeemed. The 
rule invoked by the counsel is, that where one person is 
sent by another to a third party for information in reference 
to an uncertain or disputed matter, the person sending is
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bound by the declarations of the party to whom he was 
referred, as if they were made by himself.

But, there is here no statement that the counsel expected 
to show that Killinger had been sent to Miles Murphy for 
information as to the extent of Killinger’s contract with 
Allen, or even with Allen and B. F. Murphy, or with any 
reference to that contract. Such a supposition is absurd, as 
the plaintiff must have known all about that, while Miles 
Murphy could know very little. And so the declarations 
brought out by the conversation that are important are not 
the declarations of Miles Murphy in answer to a request for 
information, but they are the declarations of the plaintiff 
made to Murphy.

When the counsel came to fulfil this promise, it is equally 
clear that B. F. Murphy did not send the plaintiff to Miles 
Murphy for information, but for money. Killinger was 
urging B. F. Murphy, in Chicago, to pay him. The firm 
of Miles Murphy & Co. had failed, and to get rid of Kil-
linger’s personal importunities, B. F. Murphy urged him 
to go and see Miles Murphy, who was then in Indiana, and 
see if he would not pay him something. This is very clear 
from Killinger’s own statement, being the one relied on by 
counsel to redeem the pledge to the court.

It seems to us that Killinger’s statement to Miles Murphy 
was mere hearsay, made by the plaintiff in his own favor 
after the controversy had arisen, in the absence of defend-
ants, and its introduction cannot be justified under the settled 
rules of evidence.

But if there ever could have been a justification for such 
testimony, there can surely be none now. For the plaintiff 
is permitted now to tell his own story to the jury directly, 
but under the sanction of an oath, and subject to the test of 
cross-examination. Shall he also be permitted to prove 
what he said to a third party about the same matter when 
he was under no oath, and in no danger of cross-question or 
contradiction ?

For this error the judgment must be
Rever sed  and  a  new  tri al  awa rde d .
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Mr. Justice NELSON, with whom concurred Mr. Justice 
DAVIS, dissenting.

The question is, whether the statement of the plaintiff, in 
his conversation with Miles Murphy, that he had placed the 
pork in the hands of Allen, that it was sent to Chicago, and 
that he was out of pocket some $8000 or $10,000, under the 
circumstances mentioned, was admissible ?

It occurred in a conversation with a person to whom B. F. 
Murphy, one of the defendants, had sent the plaintiff’ to en-
deavor to obtain from him the proceeds of the pork. Now, 
this conversation was competent evidence as against B. F. 
Murphy as it respects the business upon which the plaintiff 
had been sent; he, B. F. Murphy, had accredited Miles 
Murphy to speak for him in respect to the transaction, and 
so far as it might tend to prove the partnership of B. F. 
Murphy with Allen, competent and pertinent. We agree it 
was no evidence against Allen, nor does it appear that the 
court gave it any effect as to him. It is not required that, 
in proving a partnership, the evidence must be competent 
as it respects each member of the firm. The proof can be 
given as bearing separately against each of the parties. 
Miles Murphy, in response to the mission of the plaintiff, 
stated that B. F. Murphy was a partner of Allen, and that 
the firm had received and sold the pork. As this response 
was competent testimony against B. F. Murphy, it was prop-
erly admitted. The whole conversation that occurred, or 
which related to the business about which the plaintiff was 
sent, was properly allowed. It was no evidence as against 
Allen, as we have already said, but was as it respected the 
other defendant. On this ground we cannot agree to the 
opinion of the court.
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Pari sh  et  al . v . United  Sta te s .

1. A contract made by a surgeon and medical purveyor of a military de-
partment of the United States, with parties for furnishing ice, for the 
use of the sick and wounded in the hospitals of the United States in 
1864, was invalid until approved by the Secretary of War. Without 
such approval the surgeon could not bind the United States in any way.

2. A contract thus approved being executed by the other parties, superseded
a previous contract signed by the surgeon, although the latter con-
formed strictly to proposals made by the parties, and accepted by the 
surgeon.

Appe al  from the Court of Claims. The case was thus:
On the 4th of December, 1863, D. L. Magruder, the sur-

geon and medical purveyor of the military department of 
the West, acting under instructions of the Surgeon-General 
of the United States, gave notice that proposals would be 
received at his office in Louisville, Kentucky, until the 20th 
of that month, for furnishing ice to all the general hospitals 
of the United States at the West, including the division of 
the Mississippi and the Department of the Gulf, in such 
quantities as might be required, for the use of the sick and 
wounded, during the year 1864. Under this notice, Parish & 
Co., the claimants, submitted proposals which were accepted, 
and, on the 13th of the same month, a contract was prepared 
and signed by them and Magruder, by which they were to 
furnish ice for twenty different places, one of which was 
New Orleans. It was understood between the parties that 
this contract was not to be binding until it should receive 
the approval of the Surgeon-General, to whom it was for-
warded. It received such approval, and was then despatched 
by mail to Magruder; but, before reaching him, the approval 
was reconsidered, and the contract, by order of the Secretary 
of War, was recalled, and the draft of another contract pre-
pared in its place. After this draft had reached Magruder, 
he was directed by the secretary to erase from it the name 
of New Orleans, as one of the places to be supplied with ice, 
and have it executed in lieu of the contract originally pro-
posed, and this was done. The claimants then executed
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the instrument, but, in doing so, they protested against the 
alteration, stating, however, that they would lay all the facts 
before the officials at Washington, and seek from them re-
dress. But, notwithstanding this protest, they treated the 
contract thus made as the only one binding upon them, and 
carried out their obligations under it. They did not deliver, 
or offer to deliver, any ice at New Orleans.

Jfr. A. L. Merriman, for the appellant; Mr. T. L. Dickey, 
Assistant Attorney-General, contra.

Mr. Justice FIELD, after stating the facts, delivered the 
opinion of the court, as follows:

Upon the facts found by the Court of Claims, it is difficult 
to perceive upon what ground the contractors can urge any 
claim for damages against the government. The contract 
with New Orleans erased, superseded all other proposed con-
tracts. No other had any validity. The action of Magruder, 
until the approval of the Secretary of War, was merely initia-
tory to a contract. He could not bind the United States in 
any way.

If the claimants had any objections to the provisions of 
the contract they signed, they should have refused to make 
it. Having made it, and executed it, their mouths are closed 
against any denial that it superseded all previous arrange-
ments.

The case of Gilbert f Secor v. United States,*  is one much 
stronger than this. There it was insisted that the act of Con-
gress, under which the secretary acted in making a contract 
with Gilbert & Secor, was itself an acceptance of certain 
proposals presented by them, and that, taken in connection 
with the proposals, it constituted a contract binding on the 
government. The secretary made with the parties a con-
tract requiring, in one particular, different kind of materials 
from those originally proposed; but this court held that the 
parties were bound by the contract signed, and could not 
claim any compensation for the difference in value between 
the materials used and those proposed.

* Supra, 358.
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But, independent of any consideration respecting the char-
acter of the contract, it nowhere appears that the claimants 
suffered any damages from the supposed injury alleged. 
They did not ofteY to deliver any ice at New Orleans, and it 
is not shown that they secured any for such delivery, or, if 
they secured any, that they were unable to part with it at 
prices as remunerative as those they might have obtained at 
New Orleans.

The appeal is frivolous, and the decree of the court be-
low is Affir med .

Ald rich  v . -¿Etn a  Comp an y .

1. A judgment in the highest court of law or equity of a State, if otherwise
a proper subject for review here, under the 25th section of the Judiciary 
Act, is not rendered incapable of being reviewed by the fact that judg-
ment was rendered on a voluntary submission of a case agreed on for 
judgment, under the provisions of the code of the State.

2. An allowance of a writ of error by the chief judge of the court in which
the judgment was, in fact, rendered, is not ground for dismissing the 
writ of error, though the record, by order of such court, may have been 
sent to an inferior court, and an additional entry of what was adjudged 
in the appellate one there entered.

3. A defendant, who has waived the irregularity by an appearance, cannot
object to jurisdiction, because the citation is not signed by the judge who 
allowed the writ of error.

4. When the question in the highest court of law or equity of a State is
whether the mortgage of a vessel, duly recorded under an act of Con-
gress, gives a better lien than an attachment issued under a State statute» 
and the decision is, that it does not; a proper case exists for review in 
this court, under the 25th section of the Judiciary Act.

5. The mortgage of a vessel, duly recorded, under an act of Congress, can-
not be defeated by a subsequent attachment, under a State statute, enact-
ing, that no mortgage of such property shall be valid, as against the 
interests of third persons, unless possession be delivered to and remain 
with the mortgagee, or the mortgage be recorded in a manner specified, 
in which a mortgage, whose lien in this case was the subject of contro-
versy, was not. White’s Bank v. Smith (7 Wallace, 646) affirmed.

Erro r  to the Court of Appeals of New York.
The code of procedure of the State of New York*  thus 

enacts:
* gg 372, 374.
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“ Parties to a question of difference, which might be the sub-
ject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and 
present a submission of the same to any court which would have 
jurisdiction, if an action had been brought. But it must ap-
pear, by affidavit, that the controversy is real, and the proceed-
ing in good faith to determine the rights of the parties. The 
court shall, thereupon, hear and determine the case, at a gen-
eral term, and render judgment thereon, as if an action were 
depending.”

“ The judgment may be enforced in the same manner, as if it 
had been rendered in an action, and shall be subject to an appeal 
in like manner.”

With these provisions of the code in force, the .¿Etna In-
surance Company, as plaintiff, and one Aldrich and others, 
as defendants, agreed upon a case for the Superior Court of 
Buffalo as follows:

“Aldrich and the others sold and conveyed the schooner Stella, 
on the 4th of February, 1856, at Chicago, to one Jacobs, and on 
the same day, took a mortgage of the vessel back to secure the 
payment of $6000 of the purchase-money. The mortgage was in 
due form, and was recorded in the office of the collector, at the 
port of Chicago, where the vessel was permanently enrolled, and 
where one of her owners resided. The purchase-money was paya-
ble in sums of five hundred, and. of ten hundred dollars, extend-
ing through the years 1856, 1857, and to March, 1858. Jacobs, 
the purchaser, who resided in Chicago, immediately took pos-
session of the vessel, which was in port, and employed her on 
the lakes till attached in Buffalo by the insurance company, on 
the 11th December, 1856, for a debt against him.

“ At the time of the execution of the mortgage, there was a 
statute of the State of Illinois, which enacted, that ‘ no mort-
gage on personal property shall be valid, as against the rights 
and interests of any third person or persons, unless possession 
of such personal property shall be delivered to and remain with 
the mortgagees, or the said mortgage be acknowledged and 
recorded, as hereinafter directed.’ This mortgage had been 
neither acknowledged nor recorded, according to the require-
ments of this statute.”
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It was agreed by the parties, in settling their case, that if 
the decision should be in favor of the company (the plain-
tiffs), that judgment should be given against the defendants 
for $475 and interest, but if in favor of the defendants, then 
judgment against the plaintiff for costs.

The court at a general term at Buffalo rendered a judg-
ment in favor of the plaintiff. The cause was removed to 
the Court of Appeals, the highest court of the State of New 
York, where the judgment was affirmed, and the proceed-
ings remitted to the Superior Court at Buffalo, in which the 
judgment of affirmance wTas entered of record. The case 
was then brought before this court on writ of error; it 
being purported to be brought here under the 25th section 
of the Judiciary Act, which gives this court jurisdiction to 
review upon a writ of error judgments in the highest court 
of a State, where there has been drawn in question the 
validity of a statute of, or an authority exercised under the 
United States, and the decree is against their validity; or 
where there is drawn in question the construction of any 
statute of the United States, and the decree is against the 
title, right, or privilege, or exemption specially set up; or 
where there is drawn in question the validity of a statute of, 
or an authority exercised under any State on the ground of 
their being repugnant to the laws of the United States, and 
the decision is in favor of such their validity;—“the cita-
tion,” says this 25th section, “being signed by the chief jus-
tice, or judge, or chancellor of the court rendering or pass-
ing the judgment or decree complained of, or by a justice of 
the Supreme Court of the United States.”

The writ in this case was allowed by Chief Justice Davies 
of the Court of Appeals of New York, and was addressed 
to the Superior Court of Buffalo. The citation was signed 
by Mr. Justice Miller of this court.

The case being here, the questions were,
I. As to jurisdiction.
II. As to merits.
I. On the point of jurisdiction objection was taken to the 

jurisdiction,
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1st. On the ground that the judgment, which the writ of 
error purported to bring here, had not been rendered in a 
suit within the words of the 25th section of the Judiciary 
Act, but was rendered on a voluntary submission without 
suit, containing a statement of facts agreed on by the par-
ties, under the code of procedure in New York.

2d. That it did not appear on the face of the record that 
the validity of a statute or law of the United States, or of 
the statute of a State as repugnant to such law, or that the 
construction of any statute of the United States was drawn 
in question.

3d. That the writ of error was allowed by the chief judge 
of the Court of Appeals of the State of New York, the writ 
being addressed to the Superior Court of Buffalo, where 
the record was; and that the said chief judge wras not au-
thorized to allow the writ of error.

4th. That the citation was not signed by the judge who 
allowed the writ of error.

Assuming jurisdiction to exist, there remained
II. The question of merits; the insurance company con-

tending, upon this question, that the mortgage could not 
be set up as against the attachment; that it was void as 
against it, and that the company was entitled to a judgment 
declaring the lien of the attachment paramount to that of 
the mortgage. The mortgagees, represented here by Mr. 
Robert Rae, maintaining on the other hand the converse of 
these propositions, Mr. Rae referring to White’s .Bank n . 
Smith*  as conclusive of this part of the case.

Mr. Justice NELSON delivered the opinion of the court.
An objection is taken to the writ of error under the 25th 

section of the Judiciary Act, on the ground that the judg-
ment is not rendered in a suit within the words of this sec-
tion, but was rendered on a voluntary submission without 
suit, containing a statement of facts agreed on by the par-
ties, under the code of procedure in New York.

* 7 Wallace, 646.
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We are of opinion that this objection is untenable. The 
code simply provides for the institution of the suit or action 
by the voluntary agreement of the parties, and without any 
compulsory process or compulsory proceeding of any kind 
against the defendant. The court are to hear and determine 
the case at a general term, and render judgment thereon as 
if an action were depending; and the submission can be 
made only to a court which would have had jurisdiction of 
the case if a suit had been brought. Cases from the State 
of Louisiana not unfrequently come up here from the State 
courts, where the proceedings have been instituted substan-
tially as in the present case.

It is also objected that it does not appear on the face of 
the record the validity of a statute or law of the United 
States, or of the statute of a State as repugnant to such law, 
or that the construction of any statute of the United States 
was drawn in question.

This we think a clear misapprehension of the material 
question involved in the case. That question was, whether 
the mortgage of the vessel to the defendants, duly recorded 
under an act of Congress in the collector’s office, gave a 
better lien upon it than the subsequent attachment issued 
out of the Superior Court of Buffalo in favor of the plain-
tiff. The construction of this act of Congress, and its force 
and effect, as it respected the mortgage security under wThich 
the defendants claimed a right or title paramount to that 
of the attachment creditor, wTas necessarily in question, and 
must have been passed upon by the court; and as its de-
cision was against this right, the very case is made pro-
vided for in this section.

A further objection is taken that the writ of error was 
allowed by the chief judge of the Court of Appeals of the 
State of New York, which writ is addressed to the Superior 
Court of Buffalo, wThere the record is, and who was not au-
thorized to allow it.

The answer to this objection is, that the allowance of the 
writ is well enough, as the judgment was in fact rendered 
in the Court of Appeals.
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It is objected also that the citation was not signed by the 
judge who allowed the writ of error.

The answer is that the appearance by the defendant in 
error waived the irregularity.

As io the merits. We are of opinion the question involved 
was decided in the case of White’s Bank v. Smith. That 
was a question between two mortgages on the vessel, duly 
recorded in the collector’s office—the first on the 12th 
June, 1863, in the collector’s office at the port of Buffalo; 
the second in the collector’s office at the port of Sandusky, 
on the 17th June, 1865.

The law existing in New York at the time of the execu-
tion of the first mortgage was as stringent as that of the 
State of Illinois in the present case in respect to the filing 
of personal mortgages at a designated office, when the pos-
session of the property does not accompany the mortgage. 
White’s Bank, the first mortgagee, had complied with the 
law in New York, and filed his mortgage, but had omitted 
to refile it at the end of the year, which was required in 
order to preserve the lien.

Now the argument in the case was, that, inasmuch as the 
filing of the first mortgage according to the State law was 
essential to protect the lien as against subsequent purchasers 
or mortgagees, the omission to refile it left the vessel free 
and subject to the lien of the second mortgage. It was 
upon this idea the case was disposed of at the circuit, and 
the proceeds of the vessel, after discharging some prior liens 
for seamen’s wages, decreed to Smith, the second mortgagee. 
And this was a proper disposition, upon the assumption that 
the State statute governed the lien; for, although Smith 
had not filed his mortgage according to the statute of Ohio, 
this omission did not affect the question between him and 
White’s Bank, but only as it respected subsequent purcha-
sers or mortgagees.

A different view was taken of the case when it came 
before this court. It was held that the recording of the 
first mortgage in the collector’s office under the act of Con-
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gress protected the interest of the mortgagee against subse-
quent purchasers or mortgagees by its own force, irrespec-
tive of any State law on the subject, and hence the decree 
below was reversed, and the proceeds directed to be deliv-
ered over to the first mortgagee. The court regarded the 
law as a registration act, which excluded all State legislation 
in respect to the same subject; and, looking at the nature 
and character of the species of property Congress was deal-
ing with, we entertained no doubt as to its power to pass 
this law. It was said in the opinion in that case, “ Congress 
having created, as it were, this species of property, and con-
ferred upon it its chief value under the power given in the 
Constitution to regulate commerce, we perceive no reason for 
entertaining any serious doubts but that this power may be 
extended to the security and protection of the rights and 
title of all persons dealing therein. The judicial mind seems 
to have generally taken this direction.”

As a registry act there can be no doubt upon the record-
ing of the mortgage, the fact that it is not accompanied by 
the possession of the vessel affords no ground of impeach-
ment of the transaction, as the record is regarded as satis-
factorily accounting for the non-delivery of the possession. 
This is the law as it respects the recording or filing of per-
sonal mortgages under State statutes.*

The protection, however, goes no further, as the consid-
eration of the instrument may be impeached for fraud or 
for any other vice or infirmity in the original contract or 
transaction.

The judgment of the court belowr is
Rev ers ed  and  the  caus e reman ded  to  it , &c .

* 2 Kent, 531, note.

vol . vi ii . 32
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Ken ne dy  v . Gibson  and  oth ers .

1. The 50th section of the National Bank Act of June 3d, 1864 (13 Stat, at
Large, 116), which provides that suits under it, in which officers or 
agents of the United States are parties, shall be conducted by the dis-
trict attorney of the district, is in so far but directory, that it cannot be 
set up by stockholders to defeat a suit brought against them by a re-
ceiver, under the act, which receiver, with the approval of the Treasury 
Department, and after the matter had been submitted to the Solicitor 
of the Treasury, had employed private counsel, by whom alone suit was 
conducted.

2. Upon a bill filed under the 50th section of that act, by a receiver,
against the stockholders, where the bank fails to pay its notes, it is in-
dispensable, that action on the part of the comptroller of the currency, 
touching the personal liability of the stockholders, precede the institu-
tion of any suit by the receiver, and the fact must be averred in the 
bill.

3. It is no objection to such a bill properly filed against stockholders within
the jurisdiction of the court, that stockholders named in the bill, and 
averred in it to be without the jurisdiction, are not made co-defendants.

4. Creditors of the bank are not proper parties to such a bill. The receiver
is the proper party to bring suit, whether at law or in equity.

5. Suits may be brought under the 57th section of the act, by any associa-
tion, as well as against it; though the word “by ” be omitted in the text 
of the section. Reading the section by the light of another section of 
a prior act, on the same general subject, the omission is to be regarded 
as an accidental one.

Appeal  from the Circuit Court for the District of Mary-
land.; the case being thus :

The act of June 3d, 1864,*  “to provide a National cur-
rency, &c.,” and which establishes those associations for 
^carrying on the business of banking, now known as our 
■“ National Banks,” provides, by its 12th section, that the 
shareholders

“ Shall be held individually responsible, equally and ratably, 
and not one for another, for all contracts, debts, and engage-
ments of such association, to the extent of their stock therein, 
at the par value thereof, in addition to the amount invested in 
such shares, except, &c.’’

13 Stat, at Large, 99.
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Subsequent sections provide for the comptroller of the cur-
rency making examination into the truth of an allegation, 
that a banking association has made default in paying its 
circulating notes, and authorize him, upon being satisfied 
that the association has refused, and is in default, to sell its 
securities pledged to the United States, and to pay the notes 
from the proceeds.

The 50th section enacts:
“ That on becoming satisfied, as specified in the act, that any 

association has refused to pay its circulating notes, and is in de-
fault, the comptroller of the currency may, forthwith, appoint a re-
ceiver, who, under direction of the comptroller, shall take posses-
sion of the books, records, and assets of every description of the 
association, collect all debts, dues, and claims belonging to such 
association, and upon the order of a court of record of compe-
tent jurisdiction, may sell or compound all bad or doubtful debts, 
and, on like order, sell the real and personal property of such 
association, on such terms as the court may direct, and may, if 
necessary to pay the debts of such association, enforce the in-
dividual liability provided for by the 12th section of this act, and 
such receiver shall pay over all money so made to the treasurer 
of the United States, subject to the order of the comptroller of 
the currency, and also make report to the comptroller of all his 
proceedings.”

The same section proceeds:
tl The comptroller shall, thereupon, cause notice to be given by 

advertisement, in such newspapers as he may direct, for three 
consecutive months, calling on all persons who may have claims 
against such association, to present the same, and to make legal 
proof thereof. And, from time to time, the comptroller, after 
full provisions shall have been first made for refunding to the 
United States any such deficiency, in redeeming the notes of 
such association, as is mentioned in this act, shall make a rata-
ble dividend of the money so paid over to him by such receiver, 
on all such claims as may have been proved to his satisfaction, 
or adjudicated in a court of competent jurisdiction; and from 
time to time, as the proceeds of the assets of such association 
shall be paid over to him, he shall make further dividends as 
aforesaid, on all claims previously proved or adjudicated; and
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the remainder of such proceeds, if any, shah be paid over to the 
shareholders of such association, or their legal representatives, 
in proportion to the stock by them respectively held.”

The 56th and 57th sections enact:
“ That all suits and proceedings, arising out of the provisions 

of this act, in which the United States, or its officers or agents, 
shall be parties, shall be conducted by the district attorneys of the 
several districts, under the direction and supervision of the solicitor 
of the treasury.

11 That suits, actions, and proceedings aga ins t  any associa-
tion under this act, may be had in any Circuit, District, or 
Territorial court of the United States, held within the district 
in which such association may be established; or in any State, 
county, or municipal court, in the county or city in which said 
association is located, having jurisdiction in similar cases.”

The 59th section of a previous act of February 25th, 1863, 
on the same general subject, had provided, that

“ All suits, actions, and proceedings by  or agai nst  any associa-
tion, under the act, may be had in any Circuit, District, or Terri-
torial court of the United States, held within the district where 
such association was established.”

With these different enactments upon the statute-book, 
Kennedy, of New York, filed a bill in the Circuit Court for 
Maryland, against Gibson, Barry, and several other persons, 
all citizens of Maryland, setting forth: That he, Kennedy, 
was receiver of the Merchants’ National Bank of Wash-
ington (having a capital of $200,000), duly appointed and 
’qualified under the already-quoted act of Congress of 1864; 
that the bank had failed to redeem its circulating notes; 
that the comptroller of the currency thereupon appointed 
him the said receiver, who then took possession of the books, 
papers, and assets of said bank, and was, at the time of filing 
the bill, engaged in collecting the debts due the bank, and 
in discharging the other duties devolved on him by law. 
The bill then stated that the receiver had already ascertained 
that the assets and credits of the said bank were wholly in-
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sufficient to pay its debts and liabilities, and that it would be 
necessary, to the complete and entire administration of his 
trust, that recourse should be had to the personal liability 
imposed on the stockholders by the already-mentioned acts 
of 1863 and 1864.

The bill further stated that 2000 shares of stock were duly 
issued by said bank, and the complainant averred his belief, 
and on it charged, that it would be necessary for the pay-
ment of the liabilities of this bank, to obtain, from its stock-
holders, an amount of money equal to the full amount of the 
stock so issued, according to its par value, that is, $200,000. 
He therefore insisted that he was entitled to have an account 
taken, as against the said stockholders, of the liabilities and 
available assets and credits of said bank, and to recover from 
each of them, individually, a proportionate contribution, for 
the purpose of making good any deficiency which might re-
main, after applying all the said assets and credits to the 
discharge of its liabilities; which deficiency, he charged, 
would largely exceed the said sum of $200,000, the par 
value of the whole capital stock.

The bill, after charging that at the failure of the bank, 
certain defendants, named in an exhibit to the bill, were 
shareholders of its stock to the amount stated in the exhibit, 
but, that other stockholders named in the exhibit, were citizens, 
some of New York, and some of the District of Columbia, and 
could not be made parties, because, being out of the juris-
diction of the court, their being joined as defendants would 
oust the jurisdiction of the court, and it prayed that the cause 
might proceed without making them parties.

Then followed a prayer for an account, and for a decree, 
directing each of the defendants to pay their pro rata of such 
balance of debt of the bank as might remain, after the ap-
plication of its assets, and for further relief.

The bill, it will be observed by the reader, while suf-
ficiently setting forth the facts necessary to warrant the 
appointment of a receiver, contained no averment of any 
action by the comptroller, touching the personal liability of 
the stockholders.
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In addition, was the independent fact, that the suit had 
not been conducted by the district attorney for Maryland, 
as the already quoted 56th section of the act of 1864 directs 
that suits like it should be; nor was the bill even signed by 
him. But with the approval of the Treasury Department, 
after the matter had been submitted to the solicitor, and 
“ under particular circumstances in the case,” Messrs. Brent 
and Merrick, private counsel, had been employed, and by 
one or both of these gentlemen, the suit had been brought 
and conducted.

The defendants demurred; and the demurrer being sus-
tained and the case coming here, the following questions 
arose:

1. Whether the provision in the 56th section of the act of 
1864, about suits being conducted by district attorneys of 
the United States, was of essential obligation in all cases, or 
whether it was directory rather.

2. Whether the omission of the bill, to aver action by the 
comptroller, touching the personal liability of the stockholders, 
precedently to suit being brought by the receiver, was fatal 
to the bill ? This being the principal question in the case, 
and the affirmative resolution of which by the court below 
was apparently the chief ground on which the demurrer 
there was sustained.

3. Whether the stockholders, named in the bill, and 
therein alleged to be non-residents of the State of Maryland, 
were necessary parties to any suit brought against the other 
stockholders, touching the matters of equity charged in the 
bill?

4. Whether the alleged creditors of the bank were neces-
sary parties to any suit brought against the stockholders, 
touching those matters last mentioned?

5. Whether, in view of the omission in the 57th section 
of the act of 1864 (literally read), of the word “ by ,” the bill 
could be sustained in the court where brought ?

Messrs. Brent and Merrick, for the appellant; Mr. Steele, 
contra.
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Mr. Justice SWAYNE delivered the opinion of the court.
This is an appeal in equity, from the decree of the Circuit 

Court of the United States for the District of Maryland. 
The bill was filed by the appellant. For the purposes of the 
points necessary to be considered, the case may be briefly 
stated. The appellant has been duly appointed receiver of 
the Merchants’ Bank of Washington City, under the 50th 
section of the act of June 3d, 1864, and brings this bill to 
charge the defendants, who are alleged to be stockholders 
of the bank, with the personal liability prescribed by the 
12th section of the act. The facts necessary to warrant the 
appointment of a receiver are sufficiently set forth. It is 
averred, that he “ has already ascertained that the assets and 
credits of the association are wholly insufficient to pay its 
debts and liabilities, and that it will be necessary to the com-
plete and entire administration of the trust reposed in him, 
that recourse shall be had to the personal liability imposed 
upon the stockholders;” that two thousand shares of the 
capital stock, amounting to $200,000, were issued by the 
bank to its stockholders; that it will be necessary to collect 
from them this amount, to make good the deficiency in the 
means to meet the balance of the indebtedness of the bank, 
which will remain after the application of all the available 
assets, to the discharge of its liabilities, and, that “ after 
such application is made, a balance of indebtedness will re-
main due, largely exceeding the said sum of $200,000.” The 
stockholders, besides the defendants, are named, and it is 
alleged that a part of them reside in the District of Colum-
bia, and one of them in the State of New York. The prayer 
of the bill is, that an account may be taken, and that each 
of the defendants shall be decreed to pay to the receiver 
his pro rata .share of the indebtedness of the bank, which 
may remain, after applying to the liabilities all its effects, 
as required by the act before mentioned, and for general 
relief. The bill is signed by the special counsel of the re-
ceiver. The name of the attorney of the United States does 
not appear in the case. The defendants demurred. Our 
opinion will cover all the points brought to our attention by
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their counsel in the argument, without particularly stating 
them.

The receiver is the agent of the United States, and ac-
cording to the 56th section of the act,*  this suit should have 
been conducted by their attorney. But this provision is 
merely directory. The question which arises is between the 
United States and its officers. The rights of the defendants 
are in no wise concerned, and they cannot be heard to make 
the objection, that this duty of the local law officer of the 
government has been devolved upon another. It is to be 
presumed there were sufficient reasons to warrant this de-
parture from the letter of the law.

The 50th section of the act provides, that the receiver, 
under the direction of the comptroller of the currency, shall 
take possession of the books and assets of every description 
of the association, collect all the debts and claims belonging 
to it, and may—proceeding in the manner prescribed—sell, 
or compound bad and doubtful debts, and sell all its real 
and personal property; “ and may, if necessary to pay the debts 
of such association, enforce the individual liability of the 
Stockholders.” He is required to pay all the moneys he may 
realize, to the Treasurer of the United States, subject to the 
order of the comptroller, and to report to the comptroller 
all his proceedings. The comptroller is required to give 
notice to all persons having claims against the association to 
present and prove them; and after making provision for re-
funding to the United States “any deficiency in redeeming 
the notes of such association, as mentioned in this act,” to 
make a ratable dividend of the moneys paid over to him by 
the receiver, “ on all claims which have been proved to his 
satisfaction, or adjudicated in a court of competent jurisdic-
tion.” He is to make further dividends, from time to time, 
as the means shall come into his hands, “ on all claims pre-
viously proved or adjudicated, and the remainder of the pro-
ceeds, if any, shall be paid over to the stockholders of such 
association, or their legal representatives.”

13 Stat, at Large, 116.
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The receiver is the instrument of the comptroller. He is 
appointed by the comptroller, and the power of appointment 
carries with it the power of removal. It is for the comp-
troller to decide when it is necessary to institute proceedings 
against the stockholders to enforce their personal liability, 
and whether the whole or a part, and if only a part, how 
much, shall be collected. These questions are referred to 
his judgment and discretion, and his determination is con-
clusive. The stockholders cannot controvert it. It is not 
to be questioned in the litigation that may ensue. He may 
make it at such time as he may deem proper, and upon such 
data as shall be satisfactory to him. This action on his part 
is indispensable, whenever the personal liability of the stock-
holders is sought to be enforced, and must precede the in-
stitution of suit by the receiver. The fact must be dis-
tinctly averred in all such cases, and if put in issue must be 
proved.

The liability of the stockholders is several and not joint. 
The limit of their liability is the par of the stock held by 
each one. Where the whole amount is sought to be recov-
ered the proceeding must be at law. Where less is required 
the proceeding may be in equity, and in such case an in-
terlocutory decree may be taken for contribution, and the 
case may stand over for the further action of the court— 
if such action should subsequently prove to be necessary— 
until the full amount of the liability is exhausted. It would 
be attended with injurious consequences to forbid action 
against the stockholders until the precise amount necessary 
to be collected shall be formally ascertained. This would 
greatly protract the final settlement, and might be attended 
with large losses by insolvency and otherwise in the inter-
vening time. The amount must depend in part upon the 
solvency of the debtors and the validity of the claims. Time 
will be consumed in the application of these tests, and the 
results in many cases cannot be foreseen. The same remarks 
apply to the enforced collections from the stockholders. A 
speedy adjustment is necessary to the efficiency and utility 
of the law; the interests of the creditors require it, and it
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was the obvious policy and purpose of Congress to give it. 
If too much be collected, it is provided by the statute, that 
any surplus which may remain after satisfying all demands 
against the association, shall be paid over to the stock-
holders. It is better they should pay more than may prove 
to be needed than that the evils of delay should be encoun-
tered. When contribution only is sought, all the stock-
holders who can be reached by the process of the court may 
be joined in the suit. It is no objection that there are others 
beyond the jurisdiction of the court who cannot for that 
reason be made codefendants.

The claims of creditors may be proved before the comp-
troller, of established by suit against the association. Credi-
tors must seek their remedy through the comptroller in the 
mode prescribed by the statute; they cannot proceed directly 
in their own names against the stockholders or debtors of 
the bank. The receiver is the statutory assignee of the as-
sociation, and is the proper party to institute all suits; they 
may be brought both at law and in equity, in his name, or 
in the name of the association for his use. He represents 
both the creditors and the association, and when he sues in 
his own name it is not necessary to make either a party to 
the suit.

The 59th section of the act of February 25th, 1863, pro-
vides that all suits by or against such associations may be 
brought in the proper courts of the United States or of the 
State. The 57th section of the act of 1864, relates to the 
same subject, and revises and enlarges the provisions of 
the 59th section of the preceding act. In the latter, the 
word “ by ” in respect to such suits is dropped. The omis-
sion was doubtless accidental. It is not to be supposed that 
Congress intended to exclude the associations from suing 
in the courts where they can be sued. The difference in 
the language of the two sections is not such as to warrant 
the conclusion that it was intended to change the rule pre-
scribed by the act of 1864. Such suits may still be brought 
by the associations in the courts of the United States. If 
this be not the proper construction, while there is provision
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for suits against the associations, there is none for suits by 
them, in any court.*

The 59th section directs “ that all suits and proceedings 
arising out of the provisions of this act, in which the United 
States or its officers or agents shall be parties, shall be con-
ducted by the district attorneys of the several districts, under 
the direction and supervision of the solicitor of the treasury.” 
Considering this section in connection with the succeeding 
section, the implication is clear that receivers also may sue 
in the courts of the United States by virtue of the act, with-
out reference to the locality of their personal citizenship.f

The bill in the case before us contains no averment of 
any action by the comptroller touching the personal liability 
of the stockholders. The demurrer of the defendants was 
therefore properly sustained, and the decree of the Circuit 
Court is

Affi rmed .

Morri s ’s Cot to n .

1. Where a seizure of property on land is made under the acts of July 13th,
1861, or of August 6th, 1861, or July 17th, 1862, passed in suppression of 
the rebellion, the claimants are entitled to trial by jury, though the suit 
be in form a libel of information; and the suit can be removed into this 
court by writ of error alone. Union Insurance Company v. United States 
(6 Wallace, 765), and Armstrong's Foundry (lb. 769), affirmed.

2. This court will, however, assume jurisdiction on appeal for the purpose
of reversing a decree rendered by an inferior court not having juris-
diction to proceed in the way in which it has proceeded, and of vacat-
ing any unwarranted proceedings of it which stand in the way of a new 
trial there in a case where, in the judgment of this court, a new trial 
ought to be granted. And it will in such cases either reverse the judg-
ment or decree, and direct the proceedings to be dismissed, or remand 
the cause, with directions to allow the pleadings to be amended, and to 
grant a new trial, according to law. And if the subject in controversy 
be a fund lately in the registry of the court, but which has been dis-
tributed, so that a new trial would be useless unless the fund was restored 
to the registry where it was before the decree of distribution was exe-

* Theriat v. Hart, 2 Hill, 381, note.
f United States v. Babbit, 1 Black, 61.
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cuted, it will direct that a writ of restitution issue to the proper parties 
to restore the fund to the registry.

Appea l  from the District Court for the Middle District 
of Alabama.

Three acts of Congress, one of July 13th, 1861, another 
of August 6th, 1861, and a third of July 17th, 1862, passed 
during the late rebellion, authorized the seizure and confis-
cation in the District or Circuit Courts of property used for 
insurrectionary purposes, and to a certain extent prescribed 
the mode of proceeding.

Under one of these acts it was decided, in the Union In-
surance Company v. United States and in Armstrong’s Foundry*  
that while proceedings for the condemnation of property or 
land might be shaped in the form and modes analogous to 
those used in admiralty, yet that issues of fact must, on the 
demand of either party, be tried by jury; and that while, 
where a proceeding under that act to enforce the forfeiture 
of real estate had been carried on in conformity with the 
practice of courts of admiralty, this court would take juris-
diction of the decree on appeal, yet that it would do so only 
for the purpose of reversing the decree and directing a new 
trial, with proceedings conformed in respect to trial by jury 
and exceptions to evidence to the course of proceeding by 
information on the common law side of the court in cases 
of seizure upon lands.

The three acts above mentioned being in force, and in an 
action purporting to be in conformity to them, the United 
States filed an information in rem against certain cotton 
(Morris claimant) alleged to have been seized on land and 
forfeited to the United States under the statutes above re-
ferred to. The information was tried in the District Court 
as a suit in admiralty. The claimant prayed for a jury, but 
his prayer was denied. A decree of forfeiture having passed 
against the cotton, the case was brought by the claimant 
before this court from the District Court by appeal, and not 
by writ of error.

* 6 Wallace, 759 and 766.
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Mr. P. Phillips, for the appellant (a brief of Mr. Chilton 
being filed), relying on certain testimony not given in the 
preceding statement to show that the seizure (if indeed any 
had been made, a fact which he denied) was wholly void, 
contended, on the authority of Morris Johnson v. United 
States*  that a valid and subsisting seizure, at the time of 
filing the information, was indispensable to give this court 
jurisdiction; and further, on the authority of the two cases 
mentioned above, in the statement of the case, that the 
refusal of a trial by jury was erroneous. He inferred ac-
cordingly that, as in the case of Morris Johnson v. United 
States, this court would dismiss the proceeding and order 
restitution.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant Attor-
ney-General, contra, contended that no question of merits 
arose; and that if this court could do anything more than 
dismiss the appeal, it could only order the decree to be re-
versed as irregular, the pleadings reformed, and a new trial 
had according to the course of the common law; that this 
was what was in fact decided in the Union Insurance Com-
pany v. United States, and in the case of Armstrong’s Foundry, 
exactly like which the present case plainly was; that it could 
not now be known what the issues would be when the plead-
ings were reformed; that Morris ¿¡¡•Johnson v. United States,f 
relied on to show that the proceeding should be dismissed 
and the property restored, differed from this one; that it 
was a suit of a species not authorized by the statutes, and 
not a suit in which a cause of action was defectively set 
forth, or one in which the trial was irregular and not accord-
ing to law.

Mr. Justice CLIFFORD gave the details of the case, and 
delivered the opinion of the court.

Forfeiture of the property seized in this case is claimed 
in the libel of information, as amended, upon several dis-
tinct grounds, of which the following are the most material;

* 7 Wallace, 578. f lb.
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1. Because the owner purchased the cotton of an inhabi-
tant of a State or district in insurrection, as lawfully de-
clared by the President in his proclamation to that effect, 
and in violation of the provision which prohibited “ all com-
mercial intercourse between such States or districts” so long 
as such hostilities should continue.*

2. Because the property was owned by a person who know-
ingly used or employed, or consented to the use or employ-
ment of the same, in aiding, abetting, or promoting said 
insurrection and resistance to the laws.f

8. Because the owner of the property, being engaged in 
armed rebellion against the United States, or in aiding or 
abetting such rebellion, at the time when the President 
issued his proclamation upon the subject, did not, within 
sixty days thereafter, cease to aid, countenance, and abet 
such rebellion, and return to his allegiance.^

Process of monition issued, and the marshal, on the elev-
enth of May, 1866, seized one hundred and fifty-four bales 
of cotton, as appears by his return. Appearance was en-
tered by the claimant on the ninth of June following, as the 
agent of the bank, and he alleges in behalf of the bank that 
none of the material allegations of the libel of information 
are true. On the contrary, he alleges that the cotton was 
purchased by the bank, and was held by their agent as their 
property until the same was attached by a creditor of the 
bank, and that the bank had ample authority to transport 
the funds with which the cotton was purchased into that 
district, and he utterly denies that the purchase was made 
in violation of any act of Congress, or of any commercial 
regulations of the United States. Many other defences are 
set up in the answer, but in the view taken of the case, it is 
not important to enter further into those details.

Testimony was taken in the case, and, on the twentieth 
of December, 1866, a decree was entered in the District 
Court that the cotton seized be forfeited to the United States 
for the value thereof, estimated at $25,069.70, together with

* 12 Stat, at Large, 257. f Ib- 319- Î Ib- 59L
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costs, against the stipulators and claimants. Dissatisfied 
with the decree, the claimants appealed to this court.

By the findings of the court it appears—(1.) That the 
cotton was grown on a plantation in the State of Alabama, 
and that it was purchased by the agent of the Bank of 
Louisiana during the period when both of those States were 
in rebellion against the United States. (2.) That the agent 
of the bank, in going from Louisiana to Alabama, passed 
through our military lines, and that he purchased the cotton 
in the latter State for the bank, and with the funds which 
he transported through our military lines. (3.) That neither 
the agent nor the bank had any license or permit from the 
President to trade or hold any commercial intercourse in that 
State or district, and that his acts in trading for, and making 
the purchase of, the cotton were contrary to the act of Con-
gress prohibiting all such trade and commercial intercourse.

None of these matters, however, can be re-examined in 
this court, as the District Court had no jurisdiction of the 
cause in admiralty to render any decree upon the merits. 
Where the seizure is made on navigable waters, within the 
ninth section of the Judiciary Act, the case belongs to the 
instance side of the District Court; but where the seizure 
was made on land, the suit, though in the form of a libel 
of information, is an action at common law, and the claim-
ants are entitled to trial by jury.*

Seizures, when made on waters which are navigable from 
the sea by vessels of ten or more tons burden, are exclu-
sively cognizable in the District Courts, subject to appeal, 
as provided by law; but all seizures on land or on waters 
not navigable, and all suits instituted to recover penalties 
and forfeitures incurred, except for seizures on navigable 
waters, must be prosecuted as other common-law suits, and 
can only be removed into this court by writ of error, f

Want of jurisdiction in the court below, however, does 
not prevent this court from assuming jurisdiction on appeal

* Confiscation Cases, 7 Wallace, 462; Armstrong’s Foundry, 6 Id. 769.
f Insurance Co. v. United States, 6 Wallace, 765; United States v. Hart, 

lb. 772.
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for the purpose of reversing the decree rendered by that 
court, and of vacating any unwarranted proceedings of that 
court, which necessarily stand in the way of a new trial 
there, in a case where, in the judgment of this court, a new 
trial ought to be granted. Where the court below has no 
jurisdiction of the case, in any form of proceeding, the 
course of this court is to direct the cause to be dismissed, if 
the judgment or decree was for the defendant or claimant, 
but if the judgment or decree was for the plaintiff or libel-
lant, the court here will reverse the judgment or decree, and 
remand the cause, with directions to the court below to dis-
miss the proceeding.

Unless the practice were as explained, great injustice would 
be done in all . cases where the judgment or decree was in 
favor of the party who instituted the suit, as he would ob-
tain the full benefit of a judgment or decree, rendered by 
a court in his favor, which had no jurisdiction to hear and 
determine the controversy. Hence, this court will, in all 
such cases, reverse the judgment or decree, and direct the 
proceedings to be dismissed, or remand the cause, with di-
rections to allow the pleadings to be amended, and to grant a 
new trial, according to law. But the fund in this case, hav-
ing been distributed, a new trial would be useless, unless the 
fund is restored to the registry of the court, where it was 
deposited before the decree of distribution was executed. 
Although the District Court has no jurisdiction in such a 
case, still, this court has full jurisdiction on appeal to reverse 
the action of-that court, and to dismiss the proceedings; or, 
in a case where a new trial is required, to remand the cause, 
and give directions to that effect, and also, to direct that a 
writ of restitution issue to the proper parties, to cause the 
fund to be restored to the registry of the court, from which 
it was erroneously withdrawn.

Decree  reve rsed , and the cause remanded, with directions 
to allow the pleadings to be amended, and to grant a new 
trial, and issue a writ of restitution,

In  con for mity  to  the  op in io n  of  th e  cou rt .
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1. A justice of the peace was not authorized by the laws of Illinois, in 1818,
to take the acknowledgment or proof, without the State, of deeds of land 
situated within the State; but this want of authority was remedied by 
a statute passed on the 22d of February, 1847.

2. In aid of the certificate of acknowledgment, or proof of a deed, reference
may be had to the instrument itself, or to any part of it.

Thus, where a law of Illinois, in force .in 1847, provided that no officer 
should take the acknowledgment of any person, unless such person should 
be personally known to him to be the real person who executed the 
deed, and in whose name such acknowledgment was proposed to be made, 
or should be proved to be such by a credible witness, and that such per-
sonal knowledge or proof should be stated in the certificate; and the 
certificate of the officer following immediately after the attestation 
clause of the deed, stated that the “above-named grantor, who has 
signed, sealed, and delivered the above instrument of writing, person-
ally appeared” before the officer, and acknowledged the same to be his 
free act and deed, but omitted to state that the person making the ac-
knowledgment was personally known to the officer to be the person who 
executed the deed; Held, that the omission was supplied by reference to 
the attestation clause, which declared that the instrument was “signed, 
sealed, and delivered,” in presence of the subscribing witnesses, of whom 
the officer taking the acknowledgment was one.

3. It will be presumed, that a commissioner of deeds, in New York, whose
authority to act is limited only to his county, exercised his office within 
the territorial limits for which he was appointed, although the only 
venue given to his certificate of acknowledgment be “State of New 
York.” If such were not the presumption, the defect in this particular 
held to be supplied in this case by reference to the deed and the previous 
certificate of acknowledgment by the same person ; in the first of which 
the grantor designated the county in which he had affixed his hand and 
seal to the instrument, and in the second of which the county is given 
in its venue.

4. When a deed showed that one Wooster was a subscribing witness with
the officer, and the certificate of proof given by the officer stated that 
“ Wooster, one of the subscribing witnesses,” to the officer known, came- 
before him, and being sworn, said, that he saw the grantor execute and 
acknowledge the deed; Held, that there was a substantial compliance 
with the statute, requiring the officer to certify that he knew the affiant 
to be a subscribing witness.

5. Unless the statute of a State requires evidence of official character to ac-
company the official act which it authorizes, none is necessary. And 
where one State recognizes acts done in pursuance of the laws of another 
State, its courts will take judicial cognizance of those laws, so far as it

VOL. vi ii . 33 t
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may be necessary to determine the validity of the acts alleged to be in 
conformity with them.

Thus, where a statute of Illinois provided that deeds of land within the 
State, which had been, or might thereafter, be executed without the 
State and within the United States, and which had been, or might be 
acknowledged or proved, in conformity with the laws of the State where 
executed, were admissible to record in the counties of Illinois, in which 
the property was situated; and a deed executed in New York was ac-
knowledged before a judge of a court of record of that State—an officer 
authorized by the laws of New York to take the acknowledgment and 
proof of deeds; and the certificate of this judge was not accompanied 
by any evidence of his official character, or that his-certificate was in 
conformity with the laws of that State; Held, that no such certificate 
of conformity was necessary for the reasons given above.

Erro r  to the Circuit Court for the Northern District of 
Illinois.

The action was ejectment to recover the possession of cer-
tain real property, situated in the county of Bureau, in the 
State of Illinois. Both parties claimed title from the same 

‘source,—a patent of the United States, issued to William T. 
Davenport, in May, 1818. The points in dispute arose upon 
the deraignment of title from the patentee.

The plaintiff produced in evidence the patent; a deed from 
the patentee to one Hawley, dated- in September, 1818; a 
deed from Hawley to Thaddeus Munson, dated in December, 
1818; and a deed from Munson to William James, dated 
in February, 1819; all of which embraced the demanded 
premises. The deeds were inscribed upon the record, in 
the proper register’s office, in May, 1819. Those from Da-
venport to Hawley, and from Hawley to Munson, contained 
this indorsement (wnsigned by the recorder) of the fact:

“ Rec ord er ’s  Offi ce , 
Edwar dsvil le , May 17th, 1819.

is I certify the within deeds, together with the certificates of 
acknowledgment, are this day recorded and examined in my 
office, in Book V, p. 353 and 354.”*

William James died in 1832, leaving several heirs-at-law. 
The premises in controversy were allotted in severalty to

* See infrä, p. 520.
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John B. James, by a decree of one of the Circuit Courts of 
the State, in a suit for partition between him and his co-
heirs. John B. James died in 1844, leaving a will, by which 
he devised the premises to the plaintiff. The record of par-
tition, and the record of the will and of its probate were 
produced in evidence.

The defendants, also relying upon the patent of the United 
States to Davenport, introduced in evidence a conveyance 
of the premises, from the patentee, to one De Witt, bearing 
date in August, 1818, and a conveyance from the heirs of 
De Witt to himself, bearing date in July, 1861. The first 
of these deeds was recorded in December, 1861, and the 
other wTas recorded in February, 1862.

Beginning wfith the plaintiff’s case. The deed from Daven-
port to Hawley concluded with the following attestation 
clause:

“ In witness of all the foregoing, I have hereunto fixed my 
hand and seal, at Albany, in the county of Albany, and State of New 
York, this first day of September, one thousand eight hundred 
and eighteen.

“ Wm . T. Dave npo rt , [l . s .]
“Signed, sealed, and delivered

in the presence of
“ Wm . D. Wooste r ,

H. Wendell , Jr .”

The certificate of acknowledgment following immediately 
after the above clause, was thus:
“Stat e  of  New  Yor k ,

Coun ty  of  Alba ny , ss .
“ Be it remembered, that on the first day of September, 1818, 

the above-named William T. Davenport, who has signed, sealed, 
and delivered the above instrument of writing, personally ap-
peared before me, the undersigned justice of the peace, and ac-
knowledged, in due form of law, the same to be his free act and 
deed, for the purposes therein set forth, and also gave bis con-
sent, that the same should be recorded wherever it might be 
deemed necessary. In witness of all of which, the said justice
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has hereunto affixed his hand and seal, and undersigned the 
same.

“ H. Wende ll , Jr ., [l . s.]
Justice of th.e Peace.”

[The reader will note that the magistrate who takes the 
acknowledgment w’as a subscribing witness to the execution, 
but that nothing is said as to the grantor’s being known to 
him, as the real party who signed the deed.]

A certificate of the official character of Wendell as a jus-
tice of the peace, at the time he took the above acknowledg-
ment, from a clerk of a court of record of New York, accom-
panied the above certificate.

In addition to the record of acknowledgment there was upon 
this deed from Davenport a certificate (by the same magis-
trate who took the acknowledgment) of the proof of execu-
tion by the person who with him had attested the execution 
as a subscribing witness. That certificate ran thus, no par-
ticular city or town being given as the place where it was 
made:

“Stat e of  New  York :
“On this second day of September, 1818, before me came Wil-

liam D. Wooster, one of the subscribing witnesses to the within 
indenture, to me known, who being sworn, saitb, that he saw the 
within-named grantor, William T. Davenport, duly execute and 
acknowledge the within indenture, and that he knows him to be 
the same person named and described in, and who acknowledged 
duly to have executed the same as his free act and deed. I allow 
the same to be recorded.

“H. Wende ll , Jr .,
Commissioner, 4c., Ac.”

[The magistrate taking this probate, it will be observed, 
signs himself Commissioner, &c. By the statute of New 
York in force on the 2d of September, 1818, commissioners 
of deeds were authorized to take the acknowledgment and 
proof of deeds*  for the county where they resided.]

* Act of March 24th, 1818.
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A certificate of the official character of Wendell as a com-
missioner of deeds, and of his authority to take the proof of 
deeds at the time when the above-mentioned proof was 
taken, accompanied the certificate just mentioned.

So far as respected the deed from Davenport.
The commencement of the deed from Munson to James, 

was as follows:
“ This indenture, made the thirteenth day of February, in 

the year of our Lord one thousand eight hundred and nineteen, 
between Thaddeus Munson, of the city and county of Albany, and 
State of New York, of the first part, and William James, of the city, 
county, and State aforesaid, of the second part, witnesseth, &c.”

The certificate of acknowledgment to this was with the 
same general form of place of making as was the last deed.
“State  of  New  Yor k , ss .

“Be it remembered, that on this thirteenth day of February, 
in the year of our Lord one thousand eight hundred and nineteen, 
came before me the above-named Thaddeus Munson, to me well 
known, and acknowledged to have signed, sealed and delivered 
the above deed for the uses and purposes therein expressed. 
All which I certify according to law, and allow the same to be 
recorded.

“Este s Howe ,
Judge, Albany Common Pleas, Counsellor, <tc., 

ex-officio performing the duties of a Judge 
of the Supreme Court at chambers, Ac.”

This certificate was unaccompanied by any evidence of 
the official character of this judge, or that his certificate was 
in conformity with the laws of New York.

To the introduction of the several deeds produced by the 
plaintiff, objection was made on the ground that they had 
not been duly proved. No specification was made of the 
particulars in which the proof failed.

How far certain objections made on the argument here, 
and which may perhaps be assumed to have been the true 
ground of objections below, were well founded, depended 
upon certain statutes of Illinois now to be mentioned.
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A statute of 1845,*  which enacts that all deeds and other 
instruments, relating to or affecting the title to real property, 
shall be recorded in the county wThere the same was enacted, 
in regard to the acknowledgment, &c. (prior acts as to ac-
knowledgments not having required a certificate of personal 
knowledge, &c.), as follows:

“ No judge or other officer shall take the acknowledgment to 
any deed unless the person offering to made such acknowledg-
ment shall be personally known to him to be the real person who 
executed the deed, and in whose name such acknowledgment 
is proposed to be made, or shall be proved to be by a credible 
witness; and the judge or officer taking such acknowledgment 
shall in his certificate thereof, state that such person was per-
sonally known to him to be the person whose name is subscribed 
to such deed, as having executed the same, or that he was 
proved to be such by a credible witness.”

The statute further provided that the fact of such personal 
knowledge or proof should be stated in the certificate.

At the time of this act, justices of the peace could not 
take acknowledgments.

An act of February 27th, 1847, provided, however, that all 
deeds of land lying within the State might be acknowledged 
or proved before any commissioner of deeds and “before 
any justice of the peace,” but it enacted that:

“If such justice of the peace reside out of this State, there 
shall be added to the deed a certificate of the proper clerk, set-
ting forth that the person, before whom the proof or acknowl-
edgment was made, was a justice of the peace at the time of 
making the same;”—

And then declared that:
“ All deeds and conveyances which have been, or may be, 

acknowledged or proved in the manner prescribed by this sec-
tion, shall be entitled to record, and be deemed as good and 
valid in law, in every respect, as if the same had been acknowl-
edged or proved in the manner*  prescribed,” by a previous law.

* Revised Laws, Chapter 24.



Dec. 1869.] Carpe nte r  v . Dext er . 519

Statement of the case.

The same act provided further:
“ That deeds of lands situated within the State, which have 

been or may hereafter be executed without this State and within 
the United States, and which have been, or may hereafter be 
acknowledged or proved, in conformity with the laws of the 
state, territory, or district, in which they were executed, shall be 
admitted to record in the county wherein the lands are situated; 
and such deeds, &c., acknowledged or proved as aforesaid, when 
so recorded, may be used as evidence, without further proof of 
the execution thereof.”

It was agreed between the parties that the statutes of New 
York and of Ohio were to be considered as evidence.

The court admitted the deeds notwithstanding the forms 
of acknowledgment and proof.

When the record of partition in the suit between James 
and his coheirs was produced, objection was made by the 
defendant, on the alleged ground that it did not show juris-
diction of the persons and subject-matter, but the objection 
was overruled, and exception was taken. No particulars in 
which the record failed to show jurisdiction were stated with 
the objection. The record itself showed, however, that some 
of the heirs were minors and that the guardian ad litem for 
these having filed his answer, and set up no opposition to 
the prayer of the bill, the bill had been taken pro confesso.

The court instructed the jury that if the heirs of William 
Janies, living at the time the proceedings for partition were 
commenced, were made parties to that suit, then whatever 
title William James had, at his death, passed, by the opera-
tion of the decree, in that case, to John B. James, and the 
court left the question, whether his heirs were made parties 
to the partition proceedings, to the jury, to be determined 
from the evidence.

To that part of the instructions of the court which left it 
to the jury to say under what circumstances the decree in 
partition was to vest title in John B. James, the defendant 
excepted.

Another question perhaps involved, or at least one which 



520 Car pen ter  v . Dex ter . [Sup. Ct.

Statement of the case.

was discussed here, was whether, admitting the deed from 
Davenport to Hawley to have been in fact inscribed in the 
official record-books in the recorder’s office, they were, with 
such acknowledgment and proof as they had, to be con-
sidered as being recorded in law, so as to give constructive 
notice to purchasers. And this matter depended in part on 
certain provisions of the already quoted act of 1845, thus:

“ All deeds, &c., which are required to be recorded, shall take 
effect and be in force from and after the time of filing the same 
for record, and not before, as to all creditors and subsequent 
purchasers without notice; and all such deeds and title-papers 
shall be adjudged void as to all such creditors and subsequent 
purchasers without notice, until the same shall be filed for 
record.

“ Deeds, &c., shall be deemed, from the time of being filed for 
record, notice to subsequent purchasers and creditors, though 
not acknowledged or proven according to law.”

The blank certificate*  (not signed) on the back of the deeds 
by Davenport to Hawley, and from Haw’ley to Munson, was 
read on the trial of the case, without any objection thereto 
as evidence of the said recording; and no objection was 
made that the said blank certificate was not signed by the 
clerk or recorder, and no exception was taken to the instruc-
tion of the court, that the said deeds were recorded May 
17th, 1819.

On this part of the matter the court instructed the jury 
that the deed from Davenport to Hawley was recorded in 
the proper office, under the laws of Illinois, before the deed 
from Davenport to De Witt, and if Hawley was a purchaser 
for a valuable consideration, without notice of the unre-
corded deed from Davenport to De Witt, then Hawley, and 
those claiming under him, acquired a good title as against 
De Witt, and those claiming under him. The court was 
of the opinion, from the circumstances proven in this, case, 
that the law would presume that the deed to Hawley was 
made upon and for a valuable consideration. The court left

* See supra, p. 514.
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the question to the jury to decide whether Hawley had such 
notice, and they were to determine whether there was notice 
or not from the evidence.

To that part of the instructions which left it to the jury 
to say whether or not Hawley was a bond fide purchaser, 
without notice of any other deed from Davenport, the de-
fendant excepted.

The jury rendered a verdict for the plaintiff, and judg-
ment in his favor was entered thereon.

Mr. A. Garrison, for the plaintiff in error:
I. The deed of Davenport to Hawley of September 1st, 

1818, was not proved.
(1.) The acknowledgment before a justice of the peace at 

that time, is no proof of execution. The laws of Illinois did 
not then allow justices of the peace out of the State to take 
acknowledgments of deeds to be recorded in this State.*

(2.) The acknowledgment is in form defective because it 
does not state that the grantor was personally known to the 
officer, which was required by the laws of New York and 
Illinois then in forc$, and is an indispensable condition.!

(3.) The certificate of proof by one of the subscribing 
witnesses is defective.^

(a.) It has no assignable locality; the venue being simply 
“ State of New York, ss.” The case of Vance v. Schuyler,§ 
is in point. The Supreme Court of Illinois there held an 
acknowledgment null, because it had no other mention of 
place than Lincoln v. Wiscasset.

(6.) It does not state that the affiant Wooster was known 
to the officer to be a subscribing, witness, nor was there any 
proof of that fact.||

* Purple’s Real Estate Statutes, p. 459, 462.
t 1 Revised Statutes of New York (1828), 758, $$ 9,12; Montag v. Linn, 

19 Illinois, 399; Tully v. Davis, 30 Illinois, 103; Wiley v. Bean, 1 Gilman, 
303.

I 2 Rev. Statutes of New York (1828), p. 282, $ 12.
$ 1 Gilman, 160.
|| Scates’s Comp, of the Laws of Illinois, 964; Montag v. Linn, 19 Illinois, 

399, 401; Tully v. Davis, 30 Id. 103; Job v. Tebbetts, 4 Gilman, 143.
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(<?.) It does not state that the affiant declared that he be-
came a subscribing witness at the request of the grantor, or 
signed the deed at the time of its execution.*

II. The deed from Hawley to Munson, dated December 
12th, 1818, is not proved, because,

(a.) To the certificate there is no assignable locality. 
“ State of New York, 88.” is not sufficient.!

Commissioners of deeds in New York had no jurisdiction 
to take acknowledgments beyond the county in which they 
resided.J

J$Tor does this certificate identify the person described in 
the deed, as the same person who executed the same must 
be certified or proved.§

(6.) The laws of Illinois, at that time, did not authorize 
commissioners to take acknowledgments of deeds to be re-
corded in this State.||

III. The deed from Munson to William James, of Febru-
ary 13th, 1819, is not proved, because—

(a.) The certificate of acknowledgment has no assignable 
locality. “ State of New York, ss.” is not sufficient. Estes 
Howe could not act out of the county of Albany.^

(¿>.) Nor was he authorized to take acknowledgments by 
the laws of Illinois.

(c.) There is no certificate that the acknowledgment was 
made before a proper officer, or that his certificate was in 
conformity to the laws of New York.

IV. There is no evidence that the deeds from Davenport 
to Hawley, and from Hawley to Munson, were ever recorded. 
The certificate of the recorder, indorsed on the deeds, but 
not signed by him, is not evidence.

The foregoing defects in the title of the defendant in error

* 2 Scates’s Comp. 964 ; Hollenback v. Fleming, 6 Hill, 306.
f 2 Rev. Statutes of New York (1828), p. 282, ^‘38, 40; Montag v. Linn, 

19 Illinois, 399 ; Vance v. Schuyler, 1 Gilman, 160i
J Adams v. Bishop, 19 Illinois, 395.
| Lyon v. Kain, 36 Illinois, 369.
|| Purple’s Real Estate Statutes, 462.
^[1 Rev. Statutes of New York, 756, § 4 (ed. 1828).
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are palpable and fatal; and even had the title been proved, 
it was defeated by the title of De Witt, through which the 
plaintiff in error claims, first in date and first of record. 
Accordingly, the court erred, in stating to the jury that the 
deeds from Davenport to Hawley, and Hawley to Munson, 
were recorded May 17th, 1819, and before the deed to 
De Witt. The court should have left it to the jury to say, 
which deeds were recorded first; and if they found that the 
De Witt title was first recorded, they should have been in-
structed to find for the defendant below.

V. The defendant in error sought to connect himself 
with the title of William James, by showing a decree of 
the Circuit Court of Pike County, Illinois, for the partition 
of certain lands; by the terms of which, this land was al-
lotted to John B. James, of whom defendant in error is the 
devisee.

The court allowed this decree to go to the jury, against 
the objection of the plaintiff in error to the jurisdiction of 
the court.

1. The Circuit Court of Pike County, Illinois, had no juris-
diction to make the decree of partition as against the infant 
heirs of William James, without full proof. Against infants, 
nothing can be taken pro conf esso. No proof was made, and 
this goes to the jurisdiction.*

2. A decree of partition of the Pike County Circuit Court 
(and this was such) without the execution of deeds in pur-
suance thereof, and recorded where the land lies, could not 
affect lands beyond the county, nor does it change the legal 
title in the county, and should have been rejected as evi-
dence.!

It is decided in Chicicering v. Failes,X a that whilst this is a 
proceeding in equity, a good and sufficient partition, which

* Chafflin v. Heirs of Kimball, 23 Illinois, 36, 88; Enos v. Capps, 12 Id. 
255; Chafflin v. Heirs of Kimball, 23 Id. 37; McClay v. Norris, 4 Gillman, 
870; Hough v. Doyle, 8 Blackford, 300.

t Aldridge v. Giles, 3 Henning & Mumford, 136; Chickering v. Failes, 29 
Illinois, 304.

t 29 Illinois, 304.
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a court of equity will recognize and enforce between the 
parties to the bill, it is not such a partition as vested in the 
parties a legal title to the shares assigned to each of them, 
for want of mutual releases;” and the court say:

« It is a settled doctrine of the court, that to vest the title in 
the parties to the shares allotted to each, they must execute re-
leases for the portions not assigned to them.”

There were no deeds of this kind proved, or introduced in 
evidence.

Mr. Goudy, contra.

Mr. Justice FIELD delivered the opinion of the court.
To the introduction of the several deeds produced by the 

plaintiff, objection was taken that they were not duly proved, 
but in what particulars the proof failed, the objection does 
not specify, and it is only by the brief of counsel that we are 
informed.

General objections of this character are too vague to serve 
any useful purpose, and under them particular defects in evi-
dence, or in proceedings, cannot be urged upon our notice, 
if their consideration, for want of specification, be opposed 
by the adverse party. Here, however, no such opposition is 
made, and we will, therefore, proceed to the consideration of 
the points raised in the brief of counsel.

The deed from Davenport to Hawley wTas executed in New 
York, and was acknowledged on the day of its date, before 
a justice of the peace of that State. The certificate of ac-
knowledgment states, that the person who “ signed, sealed, 
and delivered” the instrument, “personally appeared” be-
fore the justice, but does not, in terms, state that he was 
personally known to that officer. The justice himself was 
one of the subscribing witnesses.

There is also attached to the deed, a certificate of the proof 
of its execution by the other subscribing witness. This cer-
tificate is signed by the same person who took the acknowl-
edgment, but not in his capacity as justice of the peace, but
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as commissioner of deeds. The certificate does not state that 
the commissioner knew that the affiant was one of the sub-
scribing witnesses, nor does the affiant declare that he be-
came such witness at the request of the grantor.

The objections taken in the brief of counsel to the proof 
of the deed bearing these certificates are, in substance, as 
follows:

1st. That the justice of the peace had no authority, at the 
time, to take the acknowledgment;

2d. That the certificate of acknowledgment is defective 
in not stating that the grantor was personally known to the 
officer; and

3d. That the certificate of proof by one of the subscrib-
ing witnesses is defective in not having any assignable lo-
cality, and in not stating that the affiant was known to the 
officer to be a subscribing witness, or that the affiant de-
clared that he became such at the request of the grantor.

It is true, that at the time the acknowledgment was taken, 
in 1818, a justice of the peace was not authorized by the 
laws of Illinois to take the acknowledgment or proof of 
deeds without the State. The only officers thus authorized 
were “ mayors, chief magistrates, or officers of the cities, 
towns, or places,” where the deeds were executed.*  But this 
want of authority of the justice of the peace was remedied 
by a statute passed on the 22d of February, 1847. The 
first section of that statute provides that all deeds and con-
veyances of land lying within the State may be acknowl-
edged or proved before certain officers named, and among 
others before any commissioner of deeds and “ before any 
justice of the peace,” but enacts that “ if such justice of 
the peace reside out of this State, there shall be added to 
the deed a certificate of the proper clerk, setting forth that 
the person, before whom such proof or acknowledgment 
was made, was a justice of the peace at the time of making 
the same;.” and then declares that “ all deeds and convey-
ances which have been, or may be, acknowledged or proved

* Purple’s Beal Estate Statutes, 462. 
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in the manner prescribed by this section, shall be entitled to 
record, and be deemed as good and valid in law, in every 
respect, as if the same had been acknowledged or proved in 
the manner prescribed” by a previous law providing for the 
acknowledgment and proof of conveyances before certain 
officers both within and without the Stated*

The law of Illinois in force in 1818 did not require the 
officer taking the acknowledgment of a deed to certify, from 
his personal knowledge, to the identity of the party making 
the acknowledgment with the grantor. It did not require 
the acknowledgment to be certified in any particular form, 
except in case of a married woman. A certificate, without 
declaring such identity, or even personal knowledge of the 
parties making the acknowledgment, was held by the Su-
preme Court of that State to be as full and exact as was 
contemplated by the law of 1819, a law which was identical 
in terms, so far as it relates to the point under considera-
tion, with the law in force in 1818, except that the word 
“ Territory” was changed to that of “ State.”!

But, it may be said that the object of the act of 1847 was 
simply to give authority to additional officers to take the 
acknowledgment and proof of deeds, and to cure their de-
fect of authority in cases where they had previously acted, 
and not to remedy defects in certificates already given by 
them; and that, therefore, the statute can only avail where 
the certificate conformed to the requirements of the law 
then in force. If this be the correct interpretation of the 
statute, we answer that the certificate to the deed in ques-
tion did, in substance, conform, when read in connection 
with the deed itself, to the requirements of that law. In 
aid of the certificate reference may be had to the instrument 
itself, or to any part of it. It is the policy of the law to 
uphold certificates when substance is found, and not to 
suffer conveyances, or the proof of them, to be defeated by 
technical or unsubstantial objections.

The law of Illinois in force in 1847, upon the manner of

* Laws of 1847, 37. f Ayres v. McConnel, 2 Scamon, 308.
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taking acknowledgments, provides that no officer shall take 
the acknowledgment of any person, unless such person 
“ shall be personally known to him to be the rpal person 
who [executed the deed], and in whose name such acknowl-
edgment is proposed to be made, or shall be proved to be 
such by a credible witness,” and such personal knowledge, 
or proof, shall be stated in the certificate.*

Looking, now, to the deed itself, we find that the attesta-
tion clause states that it was “ signed, sealed, and delivered” 
in the presence of the subscribing witnesses. One of these 
witnesses was the justice of the peace before whom the ac-
knowledgment was taken ; and he states in his certificate 
following immediately after the attestation clause, that the 
“above-named William T. Davenport, who has signed,sealed, 
and delivered the above instrument of writing, personally 
appeared” before him and acknowledged the same to be his 
free act and deed. Read thus with the deed the certificate 
amounts to this : that the grantor personally appeared before 
the officer, and in his presence signed, sealed, and delivered 
the instrument, and then acknowledged the same before 
him. An affirmation, in the words of the statute, could not 
more clearly express the identity of the grantor with the 
party making the acknowledgment.

But if we lay aside this acknowdedgment as evidence, 
there remains the certificate of proof made on the 2d of 
September, the day following the execution of the instru-
ment, before a commissioner of deeds in the State of New 
York. At that time commissioners of deeds were author-
ized by a law of New York to take the acknowdedgment 
and proof of deeds;! and by the third section of the statute 
of Illinois of 1847, deeds previously, or which might be sub-
sequently, executed without the State and within the United 
States, acknowdedged or proved in conformity with the law 
of the State where executed, are admissible to record in the 
counties of Illinois in which the property is situated, and

* Revised Statutes of Illinois of 1845, chap. 24, g 20.
t Act passed March 24th, 1818.
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“ when so recorded,” may be used as evidence without fur-
ther proof of their execution. The terms, “ when so re-
corded,” apply, w’e think, equally to past records as to those 
which might be subsequently made.

Now, the certificate of proof produced in this case shows 
a substantial conformity with the law of New York of 1813 
on the subject, which was in force when the certificate was 
made.*  The venue to it is simply “ State of New York,” 
and it is objected that the certificate has no assignable lo-
cality, and is, therefore, fatally defective. In support of this 
position the case of Vance v. Schuyler^ is cited. In that case 
the Supreme Court of Illinois held a certificate insufficient 
to authorize the admission of a deed without proof of its 
execution, because the only means of determining where it 
was acknowledged was the venue, “ Lincoln v. Wiscassett.” 
This is a different case from the one at bar. The words, 
“ State of New York,” present some definite locality, at 
least, while there can be none to the words “Lincoln v. Wis-
casset.” The commissioner of deeds, in New York, had 
authority to act only in his county; and it will be presumed, 
although the State be named, that the officer exercised his 
office within the territorial limits for which he was ap-
pointed.:}; But if such were not the presumption, the de-
fect in this particular is supplied by reference to the deed 
and the previous certificate of acknowledgment by the same 
person. In the attestation clause of the deed the grantor 
declares that he has affixed his hand and seal to the instru-
ment, “at Albany, in the county of Albany, and State of 
New York;” and the venue of the certificate of acknowl-
edgment taken on the previous day, is “ State of New York, 
county of Albany.”

As already stated, courts will uphold a certificate, if pos-
sible, and for that purpose will resort to the instrument to 
which it is attached. Thus, in Brooks v. Chaplin,§ the cer-

* “An act concerning deeds,” passed April 12th, 1813.
t 1 Gilman, 163.
| Thurman v. Cameron, 24 Wendell, 87. § 3 Vermont, 281.
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tificate of acknowledgment did not show in what State the 
acknowledgment was taken, and the omission was supplied 
by reference to the deed, in which the grantor described 
himself as a “ resident of Suffield, in the county of Hart-
ford, and State of Connecticut.” The acknowledgment was 
taken two days after the date of the deed, having as its 
venue simply “ Hartford County”—and the court said that it 
was a fair presumption, in the absence of evidence to the con-
trary, that the deed was executed at the time it bore date 
and at the place of the grantor’s residence, and that, finding 
the acknowledgment taken so soon afterwards in the county 
of Hartford, it could intend no other than the same county 
of Hartford where the deed was supposed to have been exe-
cuted. It is not indispensable,” said the court, “that the 
place of taking should fully appear from the acknowledg-
ment itself, provided it can be discovered with sufficient 
certainty by inspection of the whole instrument.” There 
is good sense in this decision, and it answers the particular 
objection of counsel just stated, and the further objection 
that the certificate does not state that the officer knew that 
the party produced was a subscribing witness. The deed 
shows that Wooster was a subscribing witness with the offi-
cer, and the certificate states that “Wooster, one of the 
subscribing witnesses,” to the officer known, came before 
him, and being sworn, said that he saw the grantor execute 
and acknowledge the indenture. When the officer, being 
a subscribing witness himself with Wooster, certifies that 
“Wooster, one of the subscribing witnesses,” came before 
him and was known to him, he does, in fact, certify that he 
knew Wooster to be a subscribing witness as plainly as if 
he had added those words. There is here a compliance, in 
substance if not in form, with the statute, and. that is all 
which is required. In Luff borough v. Parker,*  the certifi-
cate of proof stated that A. B. appeared before the officer, 
and made oath that he saw the grantor sign,« .seal, ¡execute, 
and deliver the deed, without stating that A. was a sub-

* 12 Sergeant & Rawle, 48.
vol . vili. 34
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scribing witness; but as it appeared upon the deed that A. 
B. was a subscribing witness, the court held the certificate 
sufficient. The statute of Pennsylvania, under which the 
certificate was given, required the proof of deeds to be 
made by one or more of the subscribing witnesses. “ The 
act,” said the court, “must be substantially complied with; 
but when substance is found, it is neither the duty nor the 
inclination of the court to defeat conveyances by severe 
criticism on language.”

The remaining objection to the certificate, that it does not 
appear from it, that the subscribing witness became such, at 
the request of the grantor, or signed his name, at the time 
the deed was executed, is answered by the fact that the stat-
ute of New York, under which the certificate was made, did 
not require any statement to that effect. Besides, the fact 
that the witness was present at the execution, which is all 
that is necessary, does sufficiently appear from the deed, 
with which the certificate is to be read. In the one, the 
declaration is made that the instrument was signed in his 
presence, and, in the other, that he saw the grantor execute 
the deed.

After a careful consideration of the several objections, 
presented by counsel, we are satisfied, that the certificate of 
the commissioner was sufficient, under the act of New York 
of 1813, to entitle the deed to be admitted to record in that 
State, had the land been there situated, and to be read in 
evidence in her courts, without further proof of execution; 
and was entitled to like record in the State of Illinois, and 
to be received in evidence in like manner, in her courts, 
under the third section of the statute of 1847.

The several objections urged by counsel to the other two 
deeds produced by the plaintiff are, with one exception, suf-
ficiently met by what has already been said in answer to 
those taken to the deed from Davenport. The certificate 
of acknowledgment to the deed, from Munson to James, 
is given by the “judge of the Albany Common Pleas,” an 
officer authorized at the time to take the acknowledgment
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and proof of deeds by the laws of New York; and the ob-
jection referred to, not already met, is, that the certificate 
of this judge is not accompanied by any evidence of his 
official character, or that his certificate was in conformity 
with the laws of that State.

The answer to this objection is brief and conclusive. Un-
less the statute requires evidence of official character to 
accompany the official act which it authorizes, none is neces-
sary. And, where one State recognizes acts done in pur-
suance of the laws of another State, its courts will take 
judicial cognizance of those laws, so far as it may be neces-
sary to determine the validity of the acts alleged to be in 
conformity with them. In this case, also, the laws of New 
Yorl^ are, by stipulation of parties, considered as evidence.*

When the record of partition in the suit between James 
and his coheirs was produced, objection was made by the 
defendant, on the alleged ground, that it did not show juris-
diction of the persons and subject-matter, but wherein it 
failed to show such jurisdiction, the objection does not indi-
cate, and it is no part of our duty to act as counsel for the 
party, and search for particulars to give point to his objection. 
As it now stands, it is as vague and pointless as would be a 
general objection to either party’s right of recovery. If the 
proof against the infant heirs was not as full as a due regard 
for their rights should have exacted, it will be time for us to 
consider that matter, when they, or parties representing 
them, are before the court. It is not a matter which defeated 
the jurisdiction of the local tribunal in the partition, and it 
is not a matter of any concern to the defendant, who was a 
stranger to, and in no way interested in, the proceeding.!

There was no necessity for mutual releases between the 
parties, in order to clothe John B. James in severalty with 
the entire ownership of the premises in controversy. The 
suit for partition was under the statute of Illinois, which dis-
pensed with the necessity of mutual releases, and authorized

* Vance v. Schuyler, 1 Gilman, 160; Secrist v. Green, 3 Wallace, 749. 
f Fridley v. Murphy, 26 Illinois, 146 ; Goudy ». Hall, 36 Id. 318.
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the court to invest, by its decree, the several parties with 
the title to the parcels respectively allotted to them, without 
requiring conveyances.*  And the decree rendered in the 
case declared, that the land allotted should be held by the 
parties respectively, in fee simple, in lieu of all their re-
spective rights and interests previously enjoyed in common 
in the entire tract.

The law of Illinois, relating to the record of deeds, and 
other instruments affecting the title to real property, differs 
materially from the law of nearly every other State in the 
Union. In most States, these instruments can only be re-
corded after they have been acknowledged or proved before 
certain designated officers, and the certificate of such ac-
knowledgment or prbof is attached. An inscription lipon 
the books of record of an instrument, without such authen-
tication, is considered a mere unofficial entry of the register, 
constituting no record, and imparting no notice to purchasers 
or creditors.!

But, in Illinois, the law requires all “ deeds and other in-
struments, relating to, or affecting the title to, real property,” 
with or without such authentication, to be recorded; provides 
that they shall not take effect, as to creditors and subsequent 
purchasers without notice, until they are filed for record; 
and enacts, that “they shall be deemed, from the time of 
being filed for record, notice to subsequent purchasers and 
creditors, though not acknowledged or proven according to law; 
but the same shall not be read as evidence, unless their exe-
cution be proved in manner required by the rules of evidence 
applicable to such writings, so as to supply the defects of 
such acknowledgment or proof.”|

Upon this state of the law, after the proof of the deeds

* Street v. McConnell, 16 Id. 126.
f Carter v. Champion, 8 Connecticut, 555; DeWitt v. Moulton, 17 Maine, 

418; Tillman v. Cowand, 12 Smedes & Marshall, 262; Mitchell o. Mitchell, 
3 Stewart & Porter, 83; Kerns v. Swope, 2 Watts, 75; Miller’s Lessee®. 
Holt, 1 Tennessee, 111.

J Revised Laws of 1845, p. 108, 109, 22, 23, and 28. See also Reed v.
Kemp, 16 Illinois, 445.
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of the parties, and of their record, and the production of 
the record of partition, and of the probated will of John B. 
James, there could only be two matters of inquiry: one 
respecting the identity of the heirs of William James, de-
ceased, with the parties to the partition suit; and the other, 
whether there was notice to Hawley, at the time he received 
his conveyance, of the unrecorded deed from Davenport to 
De Witt. These matters were left to the jury to determine, 
and rightly so left.

No question wTas raised in the court below upon the suf-
ficiency of the evidence, that the deeds produced by the 
plaintiff were recorded, at the time indicated by the indorse-
ment thereon, in May, 1819; nor was any exception taken to 
the instruction of the court, that the deed from Davenport 
to Hawley was recorded in the proper office, before the deed 
from Davenport to De Witt; nor was any question raised, 
or ruling asked, upon the will produced of William James, 
and, therefore, no point is presented thereon for our con-
sideration.

We perceive no substantial error in the record, and the 
judgment of the court below must, therefore, be

Affirme d .

Ve Azie  Ban k  v . Fen no .

1. The 9th section of the act of July 13th, 1866, amendatory of prior in-
ternal revenue acts, and which provides that every National banking 
association, State bank, or State banking association, shall pay a tax of 
ten per centum on the amounts of the notes of any State bank, or State % 
banking association, paid out by them after the 1st day of August, 1866, 
does not lay a direct tax within the meaning of that clause of the Con-
stitution which ordains that “direct taxes shall be apportioned among 
the several States, according to their respective numbers.”

2. Congress having undertaken, in the exercise of undisputed constitutional
power, to provide a currency for the whole country, may constitution-
ally secure the benefit of it to the people by appropriate legislation, and 
to that end may restrain, by suitable enactments, the circulation of any 
notes, not issued under its own authority.
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3. The tax of ten per centum imposed by the act of July 13th, 1866, on the 
notes of State banks paid out after the 1st of August, 1866, is warranted 
by the Constitution.

On  certificate of division for the Circuit Court for Maine.
The Constitution ordains that:
“The Congress shall have power—
“To lay and collect taxes, duties, imposts, and excises, to pay 

the debts and provide for the common defence and general wel-
fare of the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States.

“ To regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.

“ To coin money, regulate the value thereof, and of foreign 
coin.”

It also ordains that :
“ Direct taxes shall be apportioned among the several States

. . . according to theii’ respective numbers.”
“No capitation or other direct tax shall be laid, unless in pro-

portion to the census or enumeration hereinbefore directed to 
be made.”

“ The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.”

With these provisions in force as fundamental law, Con-
gress passed, July 13th, 1866,*  an act, the second clause of 
the 9th section of which enacts :

“That every National banking association, State bank, or 
State banking association, shall pay a tax of ten per centum on 
the amount of notes of any person, State bank, or State banking 
association, ufeed for circulation and paid out by them after the 
1st day of August, 1866, and such tax shall be assessed and paid 

. in such manner as shall be prescribed by the Commissioner of 
Internal Revenue.”

Under this act a tax of ten per cent, was assessed upon the 
Veazie Bank, for its bank notes issued for circulation, after 
the day named in the act.

* 14 Stat, at Lare'e. 146.
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The Veazie Bank was a corporation chartered by the State 
of Maine, with authority to issue bank notes for circulation, 
and the notes on which the tax imposed by the act was col-
lected, were issued under this authority. There was nothing 
in the case showing that the bank sustained any relation to 
the State as a financial agent, or that its authority to issue 
notes was conferred or exercised with any special reference 
to other than private interests.

The bank declined to pay the tax, alleging it to be uncon-
stitutional, and the collector of internal revenue, one Fenno, 
was proceeding to make a distraint in order to collect it, 
with penalty and costs, when, in order to prevent this, the 
bank paid it under protest. An unsuccessful claim having 
been made on the commissioner of internal revenue for re-
imbursement, suit was brought by the bank against the col-
lector, in the court below.

The case was presented to that court upon an agreed state-
ment of facts, and, upon a prayer for instructions to the jury, 
the judges found themselves opposed in opinion on three 
questions, the first of which—the two others differing from 
it in form only, and not needing to be recited—was this:

“ Whether the second clause of the 9th section of the act of 
Congress of the 13th of July, 1866, under which the tax in his 
case was levied and collected, is a valid and constitutional law.”

The case coming here, Messrs. Reverdy Johnson and C. 
Cashing, for the Veazie Bank, contended:

1. That the tax in question was a direct tax, and that it 
had not been apportioned among the States agreeably to the 
Constitution.

In explanation of the nature of direct taxes they relied 
largely upon the writings of Adam Smith, and upon other 
treatises, English and American, of political economv.

2. That the act imposing the tax impaired a franchise 
granted by the State, and that Congress had no power to 
pass any law which could do that.

Mr. Hoar, Attorney-(general of the United States, argued the 
case fully, contra; he relying upon the case of Hylton v. The
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United States*  as conclusive of the question independently of 
principle; and referring to the brief recently published! of 
General Hamilton, by whom the case was argued, to explain 
and support his view of what was there decided; a case con-
firmed recently, the Attorney-General observed, in Pacific 
Insurance Company v. Soule.\

In reply, it was contended that Hylton v. The United States 
adjudged one point alone, which was that a tax on carriages 
was not a direct tax, and that from the dicta of the judges, 
in the case, it was obvious that the great question of what 
were direct taxes was but crudely considered.

The arguments at the bar, by which these views of the 
respective counsel were maintained, are not presented, the 
views of both sides of the case being fully presented from 
the bench, in the opinion of the court, and in the dissent 
from it.

The CHIEF JUSTICE delivered the opinion of the court. 
If The necessity of adequate provision for the financial exi-
gencies created by the late rebellion, suggested to the ad-
ministrative and legislative departments of the government 
important changes in the systems of currency and taxation 
which had hitherto prevailed. These changes, more or less 
distinctly shown in administrative recommendations, took 
form and substance in legislative acts. We have now to 
consider, within a limited range, those which relate to cir-
culating notes and the taxation of circulation.

At the beginning of the rebellion the circulating medium 
consisted almost entirely of bank notes issued by numerous 
independent corporations variously organized under State 
legislation, of various degrees of credit, and very unequal 
resources, administered often with great, and not unfre- 
quently, with little skill, prudence, and integrity. The acts 
of Congress, then in force, prohibiting the receipt or dis- 

* 3 Dallas, 171.
f In The History of the Republic, by John C. Hamilton.
J 7 Wallace, 433.
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bursement, in the transactions of the National government, 
of anything except gold and silver, and the laws of the States 
requiring the redemption of bank notes in coin on demand, 
prevented the disappearance of gold and silver from circula-
tion.. There was, then, no National currency except coin; 
there was no general*  regulation of any other by National 
legislation; and no National taxation was imposed in any 
form on the State bank circulation.// .

The first act authorizing the emission of notes by the 
Treasury Department for circulation was that of July 17th, 
1861.f The notes issued under this act were treasury notes, 
payable on demand in coin. The amount authorized by it 
was $50,000,000, and was increased by the act of February 
12th, 1862,1 to $60,000,000.

On the 31st of December, 1861, the State banks suspended 
specie payment. Until this time the expenses of the war 
had been paid in coin, or in the demand notes just referred 
to; and, for some time afterwards, they continued to be paid 
in these notes, which, if not redeemed in coin, were received 
as coin in the payment of duties.

Subsequently, on the 25th of February, 1862,§ a new 
policy became necessary in consequence of the suspension 
and of the condition of the country, and was adopted. The 
notes hitherto issued, as has just been stated, were called 
treasury notes, and were payable on demand in coin. The 
act now passed authorized the issue of bills for circulation 
under the name of United States notes, made payable to 
bearer, but not expressed to be payable on demand, to the 
amount of $150,000,000; and this amount was increased by 
subsequent acts to $450,000,000, of which $50,000,000 were 
to be held in reserve, and only to be issued for a special 
purpose, and under special directions as to their withdrawal 
from circulation.|| These notes, until after the close of the 
war, were always convertible into, or receivable at par for

* See the act of December 27th, 1854, to suppress small notes in the Dis-
trict pf Columbia, 10 Stat, at Large, 599.

t 12 Stat, at Large, 259. J lb. 338. § lb. 345.
|| Act of July 11th, 1862, lb. 532; act of March 3d, 1863, lb. 710.
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bonds payable in coin, and bearing coin interest, at a rate 
not less than five per cent., and the acts by which they were 
authorized, declared them to be lawful money and a legal 
tender.

This curfency, issued directly by the government for the 
disbursement of the war and other expenditures, could not, 
obviously, be a proper object of taxation.

But on the 25th of February, 1863, the act authorizing 
National banking associations*  was passed, in which, for the 
first time during many years, Congress recognized the ex-
pediency and duty of imposing a tax upon currency. By 
this act a tax of two per cent, annually was imposed on the 
circulation of the associations authorized by it. Soon after, 
by the act of March 3d, 1863,f a similar but lighter tax of 
one per cent, annually was imposed on the circulation of 
State banks in certain proportions to their capital, and of two 
per cent, on the excess; and the tax on the National associa-
tions was reduced to the same rates.

Both acts also imposed taxes on capital and deposits, 
which need not be noticed here.

At a later date, by the act of June 3d, 1864,J which was 
substituted for the act of February 25th, 1863, authorizing 
National banking associations, the rate of tax on circulation 
was continued and applied to the whole amount of it, and 
the shares of their stockholders were also subjected to taxa-
tion by the States ; and a few days afterwards, by the act of 
June 30, 1864,§ to provide ways and means for the support 
of the government, the tax on the circulation of the State 
banks was also continued at the same annual rate of one 
per cent., as before, but payment was required in monthly 
instalments of one-twelfth of one per cent., with monthly 
reports from each State bank of the amount in circulation.

It can hardly be doubted that the object of this provision 
was to inform the proper authorities of the exact amount of 
paper money in circulation, with a view to its regulation by 
law.

* Act of March 3d, 1863, 12 Stat, at Large, 670.
f Id. 712. J 13 lb. 111. § Id. 277.



Dec. 1869.] Vea zi e Bank  v . Fenn o . 539

Opinion of the court.

. The first step taken by Congress in that direction was by 
the act of July 17, 1862,*  prohibiting the issue and circula-
tion of notes under one dollar by any person or corporation. 
The act just referred to was the next, and it was followed 
some months later by the act of March 3d, 1865, amenda-
tory of the prior internal revenue acts, the sixth section of 
which provides, “that every National banking association, 
State bank, or State banking association, shall pay a tax of 
ten per centum on the amount of the notes of any State 
bank, or State banking association, paid out by them after 
the 1st day of July, 1866.”f

The same provision was re-enacted, with a more extended 
application, on the 13th of July, 1866, in these words: 
“ Every National banking association, State bank, or State 
banking association, shall pay a tax of ten per centum on 
the amount of notes of any person, State bank, or State 
banking association used for circulation, and paid out by 
them after the first day of August, 1866, and such tax shall 
be assessed and paid in such manner as shall be prescribed 
by the Commissioner of Internal Revenue.

The constitutionality of this last provision is now drawn 
in question, and this brief statement of the recent legislation 
of Congress has been made for the purpose of placing in a 
clear light its scope and bearing, especially as developed in 
the provisions just cited. It will be seen that when the 
policy of taxing bank circulation was first adopted in 1863, 
Congress was inclined to discriminate for, rather than 
against, the circulation of the State banks ; but that when 
the country had been sufficiently furnished with a National 
currency by the issues of United States notes and of National 
bank notes, the discrimination was turned, and very decid-
edly turned, in the opposite direction.

The general question now before us is, whether or not the 
tax of ten per cent., imposed on State banks or National 
banks paying out the notes of individuals or State banks

* Act of Marqh 3d, 1863, 12 Stat, at Large, 592.
t 13 lb. 484. J 14 Id. 146.
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used for circulation, is repugnant to the Constitution of the 
United States.

In support of the position that the act of Congress, so far 
as it provides for the levy and collection of this tax, is re-
pugnant to the Constitution, two propositions have been 
argued with much force and earnestness.

The first is that the tax in question is a direct tax, and has 
not been apportioned among the States agreeably to the 
Constitution.

The second is that the act imposing the tax impairs a fran-
chise granted by the State, and that Congress has no power 
to pass any law with that intent or effect.

The first of these propositions will be first examined.
The difficulty of defining with accuracy the terms used in 

the clause of the Constitution which confers the power of 
taxation upon Congress, was felt in the Convention which 
framed that instrument, and has always been experienced 
by courts when called upon to determine their meaning.

The general intent of the Constitution, however, seems 
plain. The General Government, administered by the Con-
gress of the Confederation, had been reduced to the verge 
of impotency by the necessity of relying for revenue upon 
requisitions on the States, and it was a leading object in the 
adoption of the Constitution to relieve the government, to 
be organized under it, from this necessity, and confer upon 
it ample power to provide revenue by the taxation of per-
sons and property. And nothing is clearer, from the dis-
cussions in the Convention and the discussions which pre-
ceded final ratification by the necessary number of States, 
than the purpose to give this power to Congress, as to the 
taxation of everything except exports, in its fullest extent.

This purpose is apparent, also, from the terms in which 
the taxing power is granted. The power is “ to lay and 
collect taxes, duties, imposts, and excises, to pay the debt 
and provide for the common defence and general welfare of 
the United States.” More comprehensive words could not 
have been used. Exports only are by another provision 
excluded from its application.
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There are, indeed, certain virtual limitations, arising from 
the principles of the Constitution itself. It would undoubt-
edly be an abuse of the power if so exercised as to impair 
the separate existence and independent self-government*  of 
the States, or if exercised for ends inconsistent with the 
limited grants of power in the Constitution.

And there are directions as to the mode of exercising the 
power. If Congress sees lit to impose a capitation, or other 
direct tax, it must be laid in proportion to the census; if 
Congress determines to impose duties, imposts, and excises, 
they must be uniform throughout the United States. These 
are not strictly limitations of power. They are rules pre-
scribing the mode in which it shall be exercised. It still 
extends to every object of taxation, except exports, and may 
be applied to every object of taxation, to which it extends, 
in such measure as Congress may determine.

The comprehensiveness of the power, thus given to Con-
gress, may serve to explain, at least, the absence of any 
attempt by members of the Convention to define, even in 
debate, the terms of the grant. The words used certainly 
describe the whole power, and it was the intention of the 
Convention that the whole power should be conferred. The 
definition of particular words, therefore, became unimpor-
tant.

It may be said, indeed, that this observation, however just 
in its application to the general grant of power, cannot be 
applied to the rules by which different descriptions of taxes 
are directed to be laid and collected.

Direct taxes must be laid and collected by the rule of 
apportionment; duties, imposts, and excises must be laid 
and collected under the rule of uniformity.

Much diversity of opinion has always prevailed upon the 
question, what are direct taxes? Attempts to answer it by 
reference to the definitions of political economists have been 
frequently made, but without satisfactory results. The enu-
meration of the different kinds of taxes which Congress was

* Lane County v. Oregon, 7 Wallace, 73.
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authorized to impose was probably made with very little 
reference to their speculations. The great work of Adam 
Smith, the first comprehensive treatise on political economy 
in the English language, had then been recently published; 
but in this work, though there are passages which refer to 
the characteristic difference between direct and indirect taxa-
tion, there is nothing which affords any valuable light on 
the use of the words “ direct taxes” in the Constitution.

We are obliged, therefore, to resort to historical evidence, 
and to seek the meaning of the words in the use and in the 
opinion of those whose relations to the government, and 
means of knowledge, warranted them in speaking with au-
thority.

And, considered in this light, the meaning and applica-
tion of the rule, as to direct taxes, appears to us quite clear.

It is, as we think, distinctly shown in every act of Con-
gress on the subject.

In each of these acts, a gross sum was laid upon the United 
States, and the total amount was apportioned to the several 
States, according to their respective numbers of inhabitants, 
as ascertained by the last preceding census. Having been 
apportioned, provision was made for the imposition of the tax 
upon the subjects specified in the act, fixing its total sum.

In 1798, when the first direct tax was imposed, the total 
amount was fixed at two millions.of dollars;*  in 1813, the 
amount of the second direct tax was fixed at three millions;! 
in 1815, the amount of the third at six millions, and it 
was made an annual tax in 1816, the provision making 
the tax annual was repealed by the repeal of the first 
section of the act of 1815, and the total amount was fixed 
for that year at three millions of dollars.§ No other direct 
tax was imposed until . 1861, when a direct tax of twenty 
millions of dollars was laid and made annual ;|| but the pro-

* Act of July 14th, 1798, 1 Stat. at Large, 597.
f Act of August 2d, 1818, 3 Ib. 53.
J Act of July 9th, 1815, Id. 164.
% Act of March 5th, 1816, Id. 255.
|| Act of August 5th, 1861,12 Ib. 294.
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vision making it annual was suspended, and no tax, except 
that first laid was ever apportioned. In each instance, the 
total sum was apportioned among the States,-by the consti-
tutional rule, and was assessed at prescribed rates, on the 
subjects of the tax. These subjects, in 1798,*  1813,f 1815,$ 
1816,§ were lands, improvements, dwelling-houses, and 
slaves; and in 1861, lands, improvements, and dwelling-
houses only. Under the act of 1798, slaves were assessed 
at fifty cents on each; under the other acts, according to 
valuation by assessors.

This review shows that personal property, contracts, occu-
pations, and the like, have never been regarded by Congress 
as proper subjects of direct tax. It has been supposed that 
slaves must be considered as an exception to this observa-
tion. But the exception is rather apparent than real. As 
persons, slaves were proper subjects of a capitation tax, 
which is described in the Constitution as a direct tax; as 
property they were, by the laws of some, if not most of the 
States, classed as real property, descendible to heirs. Under 
the first view, they would be subject to the tax of 1798, as a 
capitation tax; under the latter, they would be subject to 
the taxation of the other years as realty. That the latter 
view was that taken by the framers of the acts after 1798, 
becomes highly probable, when it is considered, that in the 
States where slaves were held, much of the value which would 
otherwise have attached to land passed into the slaves. If, 
indeed, the land only had been valued without the slaves, 
the land would have been subject to much heavier propor-
tional imposition in those States than in States where there 
were no slaves; for the proportion of tax imposed on each 
State-was determined by population, without reference to 
the subjects on which it was to be assessed.

The fact, then, that slaves were valued, under the acts re-
ferred to, far from showing, as some have supposed, that 
Congress regarded personal property as a proper object of

* Act of July 9th, 1798, 1 Stat, at Large, 586.
f Act of July 22d, 1813, 3 lb. 26.
j Id. 166. § Id. 255.
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direct taxation under the Constitution, shows only that Con-
gress, after 1798, regarded slaves, for the purposes of taxation, 
as realty.

It may be rightly affirmed, therefore, that in the practical 
construction of the Constitution by Congress, direct taxes 
have been limited to taxes on land and appurtenances, and 
taxes on polls, or capitation taxes.

And this construction is entitled to great consideration, 
especially in the absence of anything adverse to it in the 
discussions of the Convention which framed, and of the con-
ventions which ratified, the Constitution.

What does appear in those discussions, on the contrary, sup-
ports the construction. Mr. Madison informs us,*  that Mr. 
King asked what was the precise meaning of direct taxa-
tion, and no one answered. On another day, when the ques-
tion of proportioning representation to taxation, and both to 
the white and three-fifths of the slave inhabitants, was under 
consideration, Mr. Ellsworth said: “ In case of a poll tax, 
there would be no difficulty;” and, speaking doubtless of 
direct taxation, he went on to observe: “ The sum allotted 
to a State may be levied without difficulty, according to the 
plan used in the State for raising its own supplies.” All this 
doubtless shows uncertainty as to the true meaning of the 
term direct tax; but it indicates, also, an understanding that 
direct taxes were such as may be levied by capitation, and 
on lands and appurtenances; or, perhaps, by valuation and 
assessment of personal property upon general lists. For 
these were the subjects from which the States at that time 
usually raised their principal supplies.

This view received the sanction of this court two years 
before the enactment of the first law imposing direct taxes 
eo nomine.

During the February Term, 1796, the constitutionality of 
the act of 1794, imposing a duty on carriages, came under 
consideration in the case of Hylton v. The United States.^ 
Suit was brought by the United States against Daniel Hyl- .

* 3 Madison Papers, 1337. f 3 Dallas, 171.
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ton, to recover the penalty imposed by the act for not re-
turning and paying duty on a number of carriages, for the 
conveyance of persons, kept by the defendant for his own use. 
The law did not provide for the apportionment of the tax, 
and, if it was a direct tax, the law was confessedly unwar-
ranted by the Constitution. The only question in the case, 
therefore, was, whether or not the tax was a direct tax.

The case was one of great expectation, and a general 
interest was felt in its determination. It was argued, in 
support of the tax, by Lee, Attorney-General, and Hamilton, 
recently Secretary of the Treasury; in opposition to the tax, 
by Campbell, Attorney for the Virginia District, and Inger-
soll, Attorney-General of Pennsylvania.

Of the justices who then filled this bench, Ellsworth, 
Paterson, and Wilson had been members, and conspicuous 
members, of the Constitutional Convention, and each of the 
three had taken part in the discussions relating to direct tax-
ation. Ellsworth, the Chief Justice, sworn into office that 
morning, not having heard the whole argument, declined 
taking part in the decision. Cushing, senior Associate 
Justice, having been prevented, by indisposition, from at-
tending to the argument, also refrained from expressing an 
opinion. The other judges delivered their opinions in suc-
cession, the youngest in commission delivering the first, and 
the oldest the last.

They all held that the tax on carriages was not a direct 
tax, within the meaning of the Constitution. Chase, Jus-
tice, was inclined to think that the direct taxes contemplated 
by the Constitution are only two: a capitation or poll tax, 
and a tax on land. He doubted whether a tax by a general 
assessment of personal property can be included within the 
term direct tax. Paterson, who had taken a leading part 
in the Constitutional Convention, went, more fully into the 
sense in which the words, giving the power of taxation, 
were used by that body. In the course of this examination 
he said:

“ Whether direct taxes, in the sense of the Constitution, 
comprehend any other tax than a capitation tax, and tax on

VOL. VIII. 85
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land, is a questionable point. If Congress, for instance, 
should tax, in the aggregate or mass, things that generally 
pervade all the States in the Union, then, perhaps, the rule 
of apportionment would be the most proper, especially if an 
assessment was to intervene. This appears from the practice 
of some of the States to have been considered as a direct tax. 
Whether it be so, under the Constitution of the United 
States, is'a matter of some difficulty; but as it is not before 
the court, it would be improper to give any decisive opinion 
upon it. I never entertained a doubt that the principal—I 
will not say the only—objects that the framers of the Con-
stitution contemplated as falling within the rule of appor-
tionment, were a capitation tax and a tax on land.”*

Iredell, J., delivering his opinion at length, concurred gen-
erally in the views of Justices Chase and Paterson. Wilson 
had expressed his opinion to the same general effect, when 
giving the decision upon the circuit, and did not now repeat 
them. Neither Chief Justice Ellsworth nor Justice Cushing 
expressed any dissent; and it cannot be supposed if, in a case 
so important, their judgments had differed from those an-
nounced, that an opportunity would not have been given 
them by an order for reargument to participate in the de-
cision.

It may be safely assumed, therefore, as the unanimous 
judgment of the court, that a tax on carriages is not a direct 
tax. And it may further be taken as established upon the 
testimony of Paterson, that the words direct taxes, as used 
in the Constitution, comprehended only capitation taxes, 
and taxes on land, and perhaps taxes on personal property 
by general valuation and assessment of the various descrip-
tions possessed within the several States.

It follows necessarily that the power to tax without appor-
tionment extends to all other objects. Taxes on other objects 
are included under the heads of taxes not direct, duties, im-
posts, and excises, and must be laid and collected by the rule 
of uniformity. The tax under consideration is a tax on bank

* 3 Dallas, 177.
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circulation, and may very well be classed under the head of 
duties. Certainly it is not, in the sense of the Constitution, 
a direct tax. It may be said to come within the same cate-
gory of taxation as the tax on incomes of insurance com-
panies, which this court, at the last term, in the case of Pa- 
cific Insurance Company v. Soule*  held not to be a direct tax.

Is it, then, a tax on a franchise granted by a State, which 
Congress, upon any principle exempting the reserved powers 
of the States from impairment by taxation, must be held to 
have no authority to lay and collect?

We do not say that there may not be such a tax. It may 
be admitted that the reserved rights of the States, such as 
the right to pass laws, to give effect to laws through execu-
tive action, to administer justice through the courts, and to 
employ all necessary agencies for legitimate purposes of 
State government, are not proper subjects of the taxing 
power of Congress. But it cannot be admitted that fran-
chises granted by a State are necessarily exempt from taxa-
tion ; for franchises are property, often very valuable and 
productive property; and when not conferred for the pur-
pose of giving effect to some reserved power of a State, seem 
to be as properly objects of taxation as any other property.

But in the case before us the object of taxation is not the 
franchise of the bank, but property created, or contracts 
made and issued under the franchise, or power to issue bank 
bills. A railroad company, in the exercise of its corporate 
franchises, issues freight receipts, bills of lading, and pas-
senger tickets; and it cannot be doubted that the organiza-
tion of railroads is quite as important to the State as the 
organization of banks. But it will hardly be questioned 
that these contracts of the company are objects of taxation 
within the powers of Congress, and not exempted by any 
relation to the State which granted the charter of the rail-
road. And it seems difficult to distinguish the taxation of 
notes issued for circulation from the taxation of these rail-
road contracts. Both descriptions of contracts are means

* 7 Wallace, 434.
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of profit to the corporations which issue them; and both, as 
we think, may properly be made contributory to the public 
revenue.

It is insisted, however, that the tax in the case before us 
is excessive, and so excessive as to indicate a purpose on the 
part of Congress to destroy the franchise of the bank, and 
is, therefore, beyond the constitutional power of Congress. 
. The first answer to this is that the judicial cannot pre-
scribe to the legislative departments of the government limi-
tations upon the exercise of its acknowledged powers. The 
power to tax may be exercised oppressively upon persons, 
but the responsibility of the legislature is not to the courts, 
but to the people by whom its members are elected. So if 
a particular tax bears heavily upon a corporation, or a class 
of corporations, it cannot, for that reason only, be pronounced 
contrary to the Constitution.

But there is another answer which vindicates equally the 
wisdom and the power of Congress.

It cannot be doubted that under the Constitution the 
power to provide a circulation of coin is given to Congress. 
And it is settled by the uniform practice of the government 
and by repeated decisions, that Congress may constitution-
ally authorize the emission of bills of credit. It is not im-
portant here, to decide whether the quality of legal tender, 
in payment of debts, can be constitutionally imparted to 
these bills ; it is enough to say, that there can be no ques-
tion of the power of the government, to emit them; to make 
them receivable in payment of debts to itself; to fit them 
for use by those who see fit to use them in all the transac-
tions of commerce ; to provide for their redemption ; to make 
them a currency, uniform in value and description, and con-
venient and useful for circulation. These powers, until 
recently, were only partially and occasionally exercised. 
Lately, however, they have Been called into full activity, 
and Congress has undertaken to supply a currency for the 
entire country.

The methods adopted for the supply of this currency were 
briefly explained in the first part of this opinion. It now
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consists of coin, of United States notes, and of the notes of 
the National banks. Both descriptions of notes may be 
properly described as bills of credit, for both are furnished 
by the government; both are issued on the credit of the 
government; and the government is responsible for the re-
demption of both; primarily as to the first description, and 
immediately upon default of the bank, as to the second. 
When these bills shall be made convertible into coin, at the 
will of the holder, this currency will, perhaps, satisfy the 
wants of the community, in respect to a circulating medium, 
as perfectly as any mixed currency that can be devised.
i/ Having thus, in the exercise of undisputed constitutional 
powers/fundertaken*  to provide a currency for the whole 
country, it cannot be questioned that Congress may, consti-
tutionally, secure the benefit of it to the people by appro-
priate legislation./' To this end, Congress has denied the 
quality of legal tender to foreign coins, and has provided by 
law against the imposition of counterfeit and base coin on 
the community. To the same end, Congress may restrain, 
by suitable enactments, the circulation as money of any 
notes not issued under its own authority. Without this 
power, indeed, its attempts to secure a sound and uniform 
currency for the country must be futile.

Viewed in this light, as well as in the other light of a duty 
on contracts or property, we cannot doubt the constitution-
ality of the tax under consideration.

The three questions certified from the Circuit Court of 
the District of Maine must, therefore, be answered

Affi rma ti ve ly .

Mr. Justice NELSON, with whom concurred Mr. Justice 
DAVIS, dissenting.

I am unable to concur in the opinion of a majority of the 
court in this case.

The Veazie Bank was incorporated, by the legislature of 
the State of Maine, in 1848, with a capital of $200,000, and 
was invested with the customary pow’ers of a banking insti-
tution ; and, among others, the power of receiving deposits,
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discounting paper, and issuing notes or bills for circulation. 
The constitutional authority of the State to create these in-
stitutions, and to invest them with full banking powers, is 
hardly denied. But, it may be useful to recur for a few 
paoments to the source of this authority.

The tenth amendment to the Constitution is as follows: 
“ The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people.” On looking into 
the Constitution, it will be found that there is no clause or 
provision which either expressly, or by reasonable implica-
tion, delegates this power to the Federal Government, which 
originally belonged to the States, nor which prohibits it to 
them. In the discussions on the subject of the creation of 
the first Bank of the United States, in the first Congress, and 
in the Cabinet of Washington, in 1790 and 1791, no ques-
tion was made as to the constitutionality of the State banks. 
The only doubt that existed, and which divided the opinion 
of the most eminent statesmen of the day, many of whom 
had just largely participated in the formation of the Consti-
tution, the government under which they were then engaged 
in organizing, was, whether or not Congress possessed a con-
current power to incorporate a banking institution of the 
United States?

Mr. Hamilton, in his celebrated report on a National bank 
to the House of Representatives, discusses at some length 
the question, whether or not it would be expedient to sub-
stitute the Bank of North America, located in Philadelphia, 
and which had accepted a charter from the legislature of 
Pennsylvania, in the place of organizing a new bank. And, 
although he finally came to the conclusion to organizea new 
one, there is not a suggestion, or intimation, as to the ille-
gality or unconstitutionality of this State bank.

The act incorporating this bank, passed February 25th, 
1791, prohibited the establishment of any other by Congress, 
during its charter, but said nothing as to the State banks. 
A like prohibition is contained in the act incorporating the 
Bank of the United States of 1816. The constitutionality of a
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bank incorporated by Congress was first settled by the judg-
ment of this court in McCulloch v. The State of Maryland*  
in 1819. In that case both the counsel and the court recog-
nize the legality and constitutionality of banks incorporated 
by the States.

The constitutionality of the Bank of the United States was 
again discussed, and decided in the case of Osborn v. United 
Slates Bank.\ And, in connection with this, was argued 
and decided a point in the case of The United Slates Bank 
v. The Planters' Bank of Georgia., which was common to both 
cases. The question was, whether the Circuit Courts of 
the United States had jurisdiction of a suit, brought by the 
United States Bank against the Planters’ Bank of Georgia, 
incorporated by that State, and in which the State was a 
stockholder.^

The court held in both cases that it had. Since the adop-
tion of the Constitution, down to the present act of Congress, 
and the case now before us, the question in Congress and in 
the courts has been, not whether the State banks were con-
stitutional institutions, but whether Congress had the power 
conferred on it by the States, to establish a National bank. 
As we have said, that question was closed by the judgment 
of this court in McCulloch v. The State of Maryland. At the 
time of the adoption of the Constitution, there were four 
State banks in existence and in operation—one in each of 
the States of Pennsylvania, New York, Massachusetts, and 
Maryland. The one in Philadelphia had been originally char-
tered by the Confederation, but subsequently took a charter 
under the State of Pennsylvania. The framers of the Con-
stitution were, therefore, familiar with these State banks, 
and the circulation of their paper as money; and were also 
familiar with the practice of the States, that was so common*  
to issue bills of credit, which were bills issued by the State, 
exclusively on its own credit, and intended to circulate as cur-
rency, redeemable at a future day. They guarded the people 
against the evils of this practice of the State governments

* 4 Wheaton, 316. f 9 Id. 738. J lb. 804, 904.
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by the provision in tbe tenth section of the first article, “that 
no State shall ” “ emit bills of credit,” and, in the same sec-
tion, guard against any abuse of paper money of tbe State 
banks in the following words: “nor make anything but gold 
and silver coin a tender in payment of debts.” As bills of 
credit were thus entirely abolished, the paper money of the 
State banks was the only currency or circulating medium to 
which this prohibition could have had any application, and 
was the only currency, except gold and silver, left to the 
States. The prohibition took from this paper all coercive 
circulation, and left it to stand alone upon the credit of the 
banks.

It was no longer an irredeemable currency, as the banks 
were under obligation, including, frequently, that of its 
stockholders, to redeem their paper in circulation, in gold 
or silver, at tbe counter. The State banks were left in this 
condition by the Constitution, untouched by any other pro-
vision. As a consequence, they were gradually established 
in most or all of the States, and had not been encroached 
upon or legislated against, or in any other way interfered 
with, by acts of Congress, for more than three-quarters of a 
century—from 1787 to 1864.

But, in addition to the above recognition of the State 
banks, the question of their constitutionality came directly 
before this court in the case of Briscoe v. The Bank of the 
Commonwealth of Kentucky*

The case was most elaborately discussed, both by counsel 
and the court. The court, after the fullest consideration, held 
that the States possessed the power to grant charters to State 
banks; that the power was incident to sovereignty ; and that 
there was no limitation in the Federal Constitution on its 
exercise by the States. The court observed that the Bank of 
North America and of Massachusetts, and some others, were 
in operation at the time of the adoption of the Constitution, 
and that it could not be supposed the notes of these banks 
were intended to be inhibited by that instrument, or, that

* 11 Peters, 257.



Dec. 1869.] Vea zie  Bank  v . Fen no . 553

Opinion of Nelson, and Davis, JJ., dissenting.

they were considered as bills of credit within its meaning. 
All the judges concurred in this judgment, except Mr. Justice 
Story. The decision in this case was affirmed in Woodruff?. 
Trapnail ;*  in Darrington v. The Bank of Alabama and in 
Curran v. State of Arkansas.^

Chancelldr Kent observes, that Mr. Justice Story, in his 
Commentaries on the Constitution^ seems to be of opinion 
that independent of the long-continued practice, from the 
time of the adoption of the Constitution, the States would 
not, upon a sound construction of the Constitution, if the 
question was res Integra, be authorized to incorporate banks 
with a power to circulate bank paper as currency, inasmuch 
as they are expressly prohibited from coining money. He 
cites the opinions of Mr. Webster, of the Senate of the 
United States, and of Mr. Dexter, formerly Secretary of 
War, on the same side. But the Chancellor observes, that 
the equal, if not the greater, authority of Mr. Hamilton, the 
earliest Secretary of the Treasury, may be cited in support 
of a different opinion ; and the contemporary sense and uni-
form practice of the nation are decisive of the question. He 
further observes, the prohibition (of bills of credit) does not 
extend to bills emitted by individuals, singly or collectively, 
whether associated under a private agreement for banking 
purposes, as was the case with the Bank of New York, prior 
to its earliest charter, which was in the winter of 1791, or 
acting under a charter of incorporation, so long as the State 
lends not its credit, or obligation, or coercion to sustain the 
circulation.

In the case of Briscoe v. The Bank of the Commonwealth of 
Kentucky, he observes, that this question was put at rest by 
the opinion of the court, that there was no limitation in the 
Constitution on the power of the States to incorporate banks, 
and their notes were not intended nor were considered as 
bills of credit. ||

The constitutional power of the States, being thus estab-

* 10 Howard, 205. f 13 Id. 12. + 15 Id. 317. § Vol. 3, p. 19.
|| 1 Kent’s Commentaries, p. 409, marg, note A, 10th ed.
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lished by incontrovertible authority, to create State banking 
institutions, the next question is, whether or not the tax in 
question can be upheld, consistently with the enjoyment of 
this power.

The act of Congress, July 13th, 1866,*  declares, that the 
State banks shall pay ten per centum on the amount of their 
notes, or the notes of any person, or other State bank, used 
for circulation, and paid out by them after the 1st of Au-
gust, 1866. In addition to this tax, there is also a tax of 
five per centum per annum, upon all dividends to stock-
holders,! besides a duty of one twenty-fourth of one per 
centum, monthly, upon all deposits, and the same monthly 
duty upon’ the capital of the bank.J This makes an ag-
gregate of some sixteen per cent, imposed annually upon 
these banks. It will be observed, the tax of ten per centum 
upon the bills in circulation is not a tax on the property of 
the institutions. The bills in circulation are not the prop-
erty, but the debts of the bank, and, in their account of 
debits and credits, are placed to the debit side. Certainly, 
no government has yet made the discovery of taxing both 
sides of this account, debit and credit, as the property of a 
taxable person or corporation. If both these items could 
be made available for this purpose, a heavy Kational debt 
need not create any very great alarm, neither as it respects 
its pressure on the industry of the country, for the time being, 
or of its possible duration. There is nothing in the debts 
of a bank to distinguish them in this respect from the debts 
of individuals or persons. The discounted paper received 
for the notes in circulation is the property of the bank, and 
is taxed as such, as is the property of individuals received 
for their notes that may be outstanding.

The imposition upon the banks cannot be upheld as a tax 
upon property; neither could it have been so intended. It is, 
simply, a mode by which the powers or faculties of the States, 
to incorporate banks, are subjected to taxation, and, which, 
if maintainable, may annihilate those powers.

* 14 Stat, at Large, 146, g 9. f 13 Id. p. 283, § 120.
J lb. 277, g 110.
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No person questions the authority of Congress to tax the 
property of the banks, and of all other corporate bodies of 
a State, the same as that of individuals. They are artificial 
bodies, representing the associated pecuniary means of real 
persons, which constitute their business capital, and the 
property thus invested is open and subject to taxation, with 
all the property, real and personal, of the State. A tax upon 
this property, and which, by the Constitution, is to be uni-
form, affords full scope to the taxing power of the Federal 
government, and is consistent with the power of the States 
to create the banks, and, in our judgment, is the only sub-
ject of taxation, by this government, to which these institu-
tions are liable.

As we have seen, in the forepart of this opinion, the power 
to incorporate banks was not surrendered to the Federal 
Government, but reserved to the States ; and it follows that 
the Constitution itself protects them, or should protect them, 
from any encroachment upon this right. As to the powers 
thus reserved, the States are as supreme as before they en-
tered into the Union, and are entitled to the unrestrained 
exercise of them. The question as to the taxation of the 
powers and faculties belonging to governments is not new 
in this court. The bonds of the Federal Government have 
been held to be exempt from State taxation. Why ? Be-
cause they were issued under the power in the Constitution 
to borrow money, and the tax would be a tax upon this 
power; and, as there can be no limitation to the extent of 
the tax, the power to borrow might be destroyed. So, in the 
instance of the United States notes, or legal tenders, as 
they are called, issued under a constructive power to issue 
bills of credit, as no express power is given in the Constitu-
tion, they are exempt from State taxation for a like reason 
as in the case of government bonds; and, we learn from 
the opinion of the court in this case, that one step further is 
taken, and that is, that the notes of the National banks are 
to be regarded as bills of credit, issued indirectly by the 
government ; and it follows, of course, from this, that the 
banks used as instruments to issue and put in circulation
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these notes, are also exempt. We are not complaining of 
this. Our purpose is to show how important it is to the 
proper protection of the reserved rights of the States, that 
these powers and prerogatives should be exempt from Fed-
eral taxation, and how fatal to their existence, if permitted. 
And, also, that even if this tax could be regarded as one 
upon property, still, under the decisions above referred to, 
it would be a tax upon the powers and faculties of the States 
to create these banks, and, therefore, unconstitutional.

It is true, that the present decision strikes only at the 
power to create banks, but no person can fail to see that the 
principle involved affects the power to create any other de-
scription of corporations, such as railroads, turnpikes, manu-
facturing companies, and others.

This taxation of the powers and faculties of the State gov-
ernments, which are essential to their sovereignty, and to 
the efficient and independent management and administra-
tion of their internal affairs, is, for the first time, advanced 
as an attribute of Federal authority. It finds no support or 
countenance in the early history of the government, or in the 
opinions of the illustrious statesmen who founded it. These 
statesmen scrupulously abstained from any encroachment 
upon the reserved rights of the States; and, within these 
limits, sustained and supported them as sovereign States.

We say nothing, as to the purpose of this heavy tax of 
some sixteen per centum upon the banks, ten of which we 
cannot but regard as imposed upon the power of the States 
to create them. Indeed, the purpose is scarcely concealed, 
in the opinion of the court, namely, to encourage the Na-
tional banks. It is sufficient to add, that the burden of the 
tax, while it has encouraged these banks, has proved fatal to 
those of the States; and, if we are at liberty to judge of the 
purpose of an act, from the consequences that have followed, 
it is not, perhaps, going too far to say, that these conse-
quences were intended.
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1. A covenant in a lease giving to the lessee a right or option to purchase
the premises leased at any time during the term, is in the nature of a 
continuing offer to sell. The offer thus made, if under seal, is regarded 
as made upon sufficient consideration, and therefore one from which 
the lessor is not at liberty to recede. When accepted by the lessee, a 
contract of sale is completed.

2. When a contract for the sale of real property is plain and certain in its
terms and in its nature, and the circumstances attending its execution 
is free from objection, it is the usual practice of courts of equity to 
enforce its specific execution upon the application of the party who has 
complied with its stipulations on his part, or has seasonably and in good 
faith offered, and continues ready to comply with them. But it is not 
the invariable practice. This form of relief is not a matter of absolute 
right to either party; but a matter resting in the discretion of the court, 
to be exercised upon a consideration of all the circumstances of each 
particular case.

3. In general the specific relief will be granted when it is apparent, from a
view of all the circumstances of the particular case, that it will subserve 
the ends of justice; and it will be withheld when, from a like view, it 
appears that it will produce hardship or injustice to either of the parties.

4. Where specific execution which would work hardship when uncondition-
ally performed, would work equity when decreed on conditions, it will 
be decreed conditionally.

5. The kind of currency which a party offers in payment of a contract
(which, in this case, consisted of notes of the United States, not equiva-
lent at the time to gold or silver), is important, on a bill for spepific 
performance, only in considering the good faith of his conduct. The 
condition of the currency in April, 1864, and the general use of notes 
of the United States at that time, repel any imputation of bad faith in 
tendering such notes instead of coin in satisfaction of a contract.

6. Where a party is entitled to a specific performance of a contract upon the
payment of certain sums, and there is uncertainty as to the amount of 
such sums, he may apply by bill for such specific performance, and sub-
mit to the court the question of amount which he should pay.

7. Fluctuations in the value of property contracted for between the date of
the contract, and the time when execution of the contract is demanded, 
where the contract was when made a fair one, and in its attendant cir-
cumstances unobjectionable, are not allowed to prevent a specific en-
forcement of the contract.

8. The general rule is that the parties to the contract are the only proper 
■ parties to the suit for its performance. Hence the assignment by the
complainant, prior to his bill, of a partial interest in the entire contract 
is no defence to the bill for such performance.
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9. Where a party, prior to filing a bill for specific performance of a contract
for the sale of land, had sent to the other side for examination, and in 
professed purpose of execution of the contract, the draft of a mortgage 
which he is ready, on a conveyance being made, to execute, it is no 
defence to the bill, if the defendant have wholly refused to execute a 
deed, that the draft is not in such a form as respected parties and the 
term of years which the security had to run, as the vendor was bound 
to accept, especially where such vendor, in returning the draft, had not 
stated in what particulars he was dissatisfied with the draft.

10. When parties have reduced their contracts to writing, conversations con-
trolling or changing their stipulations are, in the absence of fraud, no 
more received in a court of equity than in a court of law.

11. In this case, without expressing an opinion upon the constitutionality of 
the provision of the act of Congress which makes United States notes 
a legal tender for private debts, nor whether, if constitutional, the pro-
vision is to be limited in its application to contracts made subsequent to 
the passage of the act, the court refused to decree a conveyance of real 
estate, on the tender in such notes, where the estate had greatly risen in 
value, where at the time of the contract gold and silver coin were the

z only lawful money of the United States, and where it was impossible 
to suppose that the parties when making their contract—which was 
eight years before the notes were authorized—contemplated a substi-
tution of, such notes (when tendered much depreciated), for coin; but 
did decree a specific execution, upon the payment in coin of the price 
originally agreed on, with interest, in coin also.

Appea l  from the Supreme Court of the District of Co-
lumbia.

This was a suit in equity for the specific performance of 
a contract for the sale of certain real property situated in 
the city of Washington, in the District of Columbia, and 
adjoining the hotel owned by the complainant, Willard, and 
known as Willard’s Hotel.

The facts out of which the case arose were as follows:
In April, 1854, the defendant leased to the complainant 

the property in question, which was generally known in 
Washington as “ The Mansion House,” for the period of ten 
years from the 1st of May following, at the yearly rent of 
twelve hundred dollars. The lease contained a covenant 
that the lessee should have the right or option of purchasing 
the premises, with the buildings and improvements thereon, 
at any time before the expiration of the lease, for the sum 
of twenty-two thousand and five hundred dollars, payable as
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follows: two thousand dollars in cash, and two thousand 
dollars, together with the interest on all the deferred instal-
ments, each year thereafter until the whole was paid; the 
deferred payments to be secured by a deed of trust on the 
property, and the vendor to execute to the purchaser a war-
ranty deed of the premises, subject to a yearly ground-rent 
of three hundred and ninety dollars.

At the time of this lease gold and silver, or bank bills 
convertible on demand into it, were the ordinary money of 
the country, and the standard of values. In 1861 the re-
bellion broke out, lasting till 1865. In the interval, owing 
to the influx of people, property in the metropolis used for 
hotels greatly increased in value, and as was alleged by 
Tayloe, who produced what he deemed a record to show the 
fact, the complainant, Willard, assigned an undivided half 
of the property which had been leased to him as above- 
mentioned to a brother of his. In December, 1861, the 
banks throughout the country suspended payments in specie, 
and in 1862 and 1863, the Federal Government issued some 
hundred millions of notes, to be used as money, and which 
Congress declared should be a tender in the payment of 
debts. Coin soon ceased to circulate generally, and people 
used, in a great degree, the notes of the government to pay 
what they owed.

On the 15th of April, 1864, two weeks before the expira-
tion of the period allowed the complainant for his election 
to purchase—the property having greatly increased in value 
since 1854, the year in which the lease was made—the com-
plainant addressed a letter to the defendant, inclosing a 
check, payable to his order, on the Bank of America, in 
Hew York, for two thousand dollars, as the amount due on 
the 1st of May following on the purchase of the property, 
with a blank receipt for the money, and requesting the de-
fendant to sign and return the receipt, and stating that if it 
were agreeable to the defendant he would have the deed of 
the property, and the trust deed to be executed by himself, 
prepared between that date and the 1st of May. To this 
letter the defendant, on the same day, replied that he had
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no time then to look into the business, and returned the 
check, expressing a wish to see the complainant for explana-
tions before closing the matter.

On the following morning the complainant called on the 
defendant and informed him that he had two thousand dol-
lars to make the first payment for the property, and offered 
the money to him. The money thus offered consisted of 
notes of the United States, made by act of Congress a legal 
tender for debts. These the defendant refused to accept, 
stating that he understood the purchase-money was to be paid 
in gold, and that gold he would accept, but not the notes, 
and give the receipt desired. It was admitted that these 
notes were at the time greatly depreciated in the market 
below their nominal value.*  On repeated occasions subse-
quently the complainant sent the same amount—two thou-
sand dollars—in these United States notes to the defendant 
in payment of the cash instalment on the purchase, and as 
often were they refused by him. On one of these occasions 
a draft of the deed of conveyance to be executed by the de-
fendant, and a draft of the trust deed to be executed by the 
complainant, were sent for examination, with the money. 
This last was prepared for execution by the complainant 
alone, and contained a provision that he might, if he should 
elect to do so, pay off the deferred payments at earlier dates 
than those mentioned in the lease. These deeds were re-
turned by the defendant, accompanied with a letter express-
ing dissatisfaction at the manner in which he was induced 
to sign the lease with the clause for the sale of the prem-
ises, but stating that as he had signed it he “ should have 
carried the matter out” if the complainant had proffered 
the amount which he knew he had offered for the property, 
meaning by this statement, as the court understood it, if he 
had proffered the amount stipulated in gold. No objection 
was made to the form of either of the deeds.

* Between the 15th of April and May 1st, 1864, one dollar in gold was 
worth from one dollar and seventy-three cents to one dollar and eighty cents 
in United States notes.
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Soon afterwards the defendant left the city of Washington, 
with the intention of being absent until after the 1st of May.

On the 29th of April the complainant, finding that the de-
fendant had left the city, and perceiving that the purchase 
was not about to be completed within the period prescribed 
by the covenant in the lease, and apprehensive that unless 
legal proceedings were taken by him to enforce its execution 
his rights thereunder might be lost, instituted the present 
suit.

In the bill he set forth the covenant giving him the right 
or option to purchase the premises; his election to purchase; 
the notice to the defendant; the repeated efforts made by 
him to obtain a deed of the property; his offer to pay the 
amount required as the first instalment of the purchase-
money in United States notes, and to execute the trust deed 
stipulated to secure the deferred payments, and the refusal 
of the defendant to receive the United States notes and to 
execute to him a deed of the premises. It also set forth the 
departure of the defendant from the city of Washington, and 
his intended absence beyond the 1st of May following, and 
alleged that the appeal was made to the equitable interposi-
tion of the court, lest on the return of the defendant he might 
refuse to allow the complainant to complete the purchase, 
and urge as a reason that the time within which it was to be 
made had passed. The bill concluded with a prayer that 
the court decree a specific performance of the agreement by 
the defendant, and the execution of a deed of the premises 
to the complainant; the latter offering to perform the agree-
ment on his part according to its true intent and meaning.

The bill also stated some facts, which it is unnecessary to 
detail, tending to show that the acquisition of the property 
in question was of especial importance to the complainant.

The answer set up that the complainant, even on his own 
showing, had no case; that there was no proper tender; that 
even if the complainant once had a right to file a bill in his 
sole right—the way in which the present bill was filed—he 
had lost this right by the transfer of the half to his brother; 
that the complainant had not demanded an execution even

VOL. VIII. 36
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of the contract which he himself set forth, but by the drafts 
of the trust deed sent to Tayloe, and which was the trust 
deed of which he contemplated the execution, he proposed 
to pay, at his own option, the whole purchase-money before 
the expiration of the ten years, and thus would interfere 
with the duration of that security and investment in the 
identical property leased, which had been originally con-
templated and provided for; thus subjecting the defendant 
to risk and expense in making a new investment. The 
answer concluded with an allegation, that “ by the great 
national acts and events which had occurred when the com-
plainant filed his bill, and which were still influencing all 
values and interests in the country, such a state of things 
had arisen and now existed, as according to equity and good 
conscience ought to prevent a decree for specific performance 
in this case, upon a demand made on the last day of a term 
of ten years, even if in strict law (which was denied) the 
complainant was entitled to make such demand.”

Both Tayloe and Willard were examined as witnesses. 
The former testified, that when the lease was executed he 
objected to a stipulation for a sale of the premises, and that 
Willard said it should go for nothing. Willard swore that 
he had said no such thing.

The court below dismissed the bill, and Willard took the 
present appeal.

Messrs. Curtis, Poland, and Howe, for the appellant, con-
tended, that when Willard, within the prescribed time, noti-
fied to the respondent his election to purchase, the contract 
became complete.

That where a contract for the conveyance of lands was in 
its nature and circumstances unobjectionable, it was as much 
a matter of course for a court of equity to decree its specific 
performance, as it was for a court of law to give damages 
for its breach.

That the money payable by Willard to Tayloe became a 
debt, as soon as Willard had signified to Tayloe his option to 
make the purchase, and that being a “ debt,” it was capable
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of being discharged in notes of the United States made a 
legal tender for debts by the act of Congress; the counsel 
here going into a learned argument to show that Congress 
had power under the Constitution to make its notes a valid 
tender for payment of private debts.

Messrs. Cox and McPherson, contra, and in support of the 
decree below, argued—

That in point of fact the purpose of the arrangement 
between Tayloe and Willard, was but to give to Willard, 
well known as a hotel-keeper in Washington, a control, dur-
ing ten years, of property adjoining his hotel, in order to 
prevent competition with it; and that this was presumable 
from the lease itself, and was made certain by the testimony 
of Tayloe, who swears that on his objecting to the clause 
giving the right to purchase, Willard agreed that it should 
“go for nothing.”

That the specific performance of contracts was a matter to 
be regulated pre-eminently by the suggestions of good con-
science ; that the rebellion, which between 1861 and 1865 
brought countless numbers of strangers to Washington,, had 
made a great and unexpected augmentation in the value of 
property used for hotels; that this might be ground even 
for rescinding a contract; or if not so, that certainly it was 
ground for requiring a complainant asking performance to 
show a most exact compliance with his obligations.

That in this case there was no proper tender; that the 
statutes under which the notes were tendered by Willard to 
Tayloe—if indeed they were meant to operate on then exist-
ing contracts—were unconstitutional; moreover, that they 
were not so meant to operate, and of course that this con-
tract was without their scope. Independently of which, that 
payment of the amount to be paid by Willard tb entitle him-
self to a conveyance, was not the payment of a debt, but the 
performance of a condition.

That the deed of trust tendered by Willard contemplated 
an execution by himself alone; whereas it ought to have 
been by himself and his brother, to. whom he had conveyed



564 Willa rd  v . Tay lo r . [Sup. Ct,

Opinion of the court.

a half of his interest in the property, and moreover that it 
changed the dates at which the deferred payments should 
be made.

To this it was replied, that even if the tender in notes was 
bad, still, since Congress had declared them a good tender, 
and this court had never yet decided the reverse of such a 
position, that Willard did nothing wrong in tendering them; 
especially since he subjected himself to the court’s direction, 
and was ready to tender coin if this court thought that he 
was bound to do so.

That the contract having been fair when made, each party 
took the risk of changes in value; and that here when made 
it was highly advantageous to Tayloe.

That the defence, that the covenant was obtained by some 
parol assurance that it would not be enforced was not set up 
in the answer, and was inconsistent with admitted facts, and 
in all violation of a leading rule of evidence.

That the fact, that the draft of a trust deed sent by Willard 
to Tayloe did not conform to the contract, could, under the 
circumstances, have no legal bearing on the case.

That the omission of the name of Willard’s brother was 
unimportant, since only parties to the contract are proper 
parties to a bill; and a sub-purchaser of an undivided in-
terest in the contract is not a necessary party.

Mr. Justice FIELD, after stating the facts of the case, de-
livered the opinion of the court, as follows:

The covenant in the lease giving the right or option to 
purchase the premises was in the nature of a continuing 
offer to sell. It was a proposition extending through the 
period of ten years, and being under seal must be regarded 
as made upon a sufficient consideration, and, therefore, one 
from which the defendant was not at liberty to recede. 
When accepted by the complainant by his notice to the de-
fendant, a contract of sale between the parties was com- 
¡pleted.*  This contract is plain and certain in its terms, and

* Boston and Maine Railroad Company v. Bartlett, 3 Cushing, 224; 
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in its nature and in the circumstances attending its execu-
tion appears to be free from objection. The price stipulated 
for the property was a fair one. At the time its market 
value was under fifteen thousand dollars, and a greater in-
crease than one-half in value during the period of ten years 
could not then have been reasonably anticipated.

When a contract is of this character it is the usual practice 
of courts of equity to enforce its specific execution upon the 
application of the party who has complied with its stipula-
tions on his part, or has seasonably and in good faith offered, 
and continues ready to comply with them. But it is not the 
invariable practice. This form of relief is not a matter of 
absolute right to either party; it is a matter resting in the 
discretion of the court, to be exercised upon a consideration 
of all the circumstances of each particular case. The juris-
diction, said Lord Erskine,*  “is not compulsory upon the 
court, but the subject of discretion. The question is not 
what the court must do, but what it may do under [the] cir-
cumstances, either exercising the jurisdiction by granting 
the specific performance or abstaining from it.”

And long previous to him Lord Hardwicke and other 
eminent equity judges of England had, in a great variety of 
cases, asserted the same discretionary power of the court. 
Tu Joynes v. Statham,^ Lord Hardwicke said: “ The constant 
doctrine of this court is, that it is in their discretion, whether 
in such a bill they will decree a specific performance or leave 
the plaintiff’ to his remedy at law.” And in Underwood v. 
HitchcoxX the same great judge said, in refusing to enforce 
a contract: “ The rule of equity in carrying agreements into 
specific performance is well known, and the court is not 
obliged to decree every agreement entered into, though for 
valuable consideration, in strictness of law, it depending on 
the circumstances.”

Later jurists, both in England and in the United States, have 
reiterated the same doctrine. Chancellor Kent, in Seymour

Welchman v. Spinks, 5 Law Times, N. S. 385; Warner v. Willington, 3 
Drewry, 523 ; Old Colony Railroad v. Evans, 6 Gray, 25.

* 12 Vesey, Jr. 332. f 3 Atkyns, 388. J 1 Vesey, Sen. 279.
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v. Delaney*  upon an extended review of the authorities on 
the subject, declares it to be a settled principle that a specific 
performance of a contract of sale is not a matter of course, 
but rests entirely in the discretion of the court upon a 
view of all the circumstances; and Chancellor Bates, of 
Delaware, in Godwin v. Collins, recently decided, upon a very 
full consideration of the adjudged cases, says, that a patient 
examination of the whole course of decisions on this subject 
has left with him “ no doubt that, as a matter of judicial his-
tory, such a discretion has always been exercised in admin-
istering this branch of equity jurisprudence.”

It is true the cases citfed, in which the discretion of the 
court is asserted, arose upon contracts in which there existed 
some inequality or unfairness in the terms, by reason of 
which injustice, would have followed a specific performance. 
But the same discretion is exercised where the contract is 
fair in its terms, if its enforcement, from subsequent events, 
or even from collateral circumstances, would work hardship 
or injustice to either of the parties.

In the case of the City of London v. Nashfi the defendant, 
a lessee, had covenanted to rebuild some houses, but, instead 
of doing this, he rebuilt only two of them, and repaired the 
others. On a bill by the city for a specific performance Lord 
Hardwicke held that the covenant was one which the court 
could specifically enforce; but said, “ the most material ob-
jection for the defendant, and which has weight with me, is 
that the court is not obliged to decree a specific performance, 
and will not when it would be a hardship, as it would be here 
upon the defendant to oblige him, after having very largely 
repaired the houses, to pull them down and rebuild them.” 
In Faine v. Brown,X similar hardship, flowing from the spe-
cific execution of a contract, was made the ground for re-
fusing the decree prayed. In that case the defendant was 
the owner of a small estate, devised to him on condition that 
if he sold it within twenty-five years one-half of the purchase-
money should go to his brother. Having contracted to sell

* 6 Johnson’s Chancery, 222. f 1 Vesey, Sen. 12.
J Cited in Ramsden v. Hylton, 2 Vesey, Sen. 306.
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the property, and refusing to carry out the contract under 
the pretence that he was intoxicated at the time, a bill was 
filed to enforce its specific execution, but Lord Hardwicke 
is reported to have said that, without regard to the other 
circumstance, the hardship alone of losing half the purchase-
money, if the contract was carried into execution, was suffi-
cient to determine the discretion of the court not to inter-
fere, but to leave the parties to the law.

The discretion which may be exercised in this class of 
cases is not an arbitrary or capricious one, depending upon 
the mere pleasure of the court, but one which is controlled 
by the established doctrines and settled principles of equity. 
No positive rule can be laid down by which the action of 
the court can be determined in all cases. In general it may 
be said that the specific relief will be granted when it is ap-
parent, from a view of all the circumstances of the particu-
lar case, that it will subserve the ends of justice; and that 
it will be withheld when, from a like view, it appears that it 
will produce hardship or injustice to either of the parties. 
It is not sufficient, as shown by the cases cited, to call forth 
the equitable interposition of the court, that the legal obli-
gation under the contract to do the specific thing desired 
rfiay be perfect. It must also appear that the specific en-
forcement will work no hardship or injustice, for if that 
result would follow, the court will leave the parties to their 
remedies at law, unless the granting of the specific relief can 
be accompanied with conditions which will obviate that re-
sult. If that result can be thus obviated, a specific perform-
ance will generally in such cases be decreed conditionally. 
It is the advantage of a court of equity, as observed by Lord 
Redesdale in Davin v. Hone*  that it can modify the demands 
of parties according to justice, and where, as in that case, it 
would be inequitable, from a change of circumstances, to 
enforce a contract specifically, it may refuse its decree unless 
the party will consent to a conscientious modification of the 
contract, or, what would generally amount to the same thing,

* 2 Schoales & Lefroy, 848.
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take a decree upon condition of doing or relinquishing cer-
tain things to the other party.

In the present case objection is taken to the action of the 
complainant in offering, in payment of the first instalment 
stipulated, notes of the United States. It was insisted by 
the defendant at the time, and it is contended by his counsel 
now, that the covenant in the lease required payment for the 
property to be made in gold. The covenant does not in 
terms specify gold as the currency in which payment is to 
be made; but gold, it is said, must have been in the con-
templation of the parties, as no other currency, except for 
small amounts, which could be discharged in silver, was 
at the time recognized by law as a legal tender for private 
,debts.

Although the contract in this case was not completed until 
the proposition of the defendant was accepted in April, 1864, 
after the passage of the act of Congress making notes of the 
United States a legal tender for private debts, yet as the 
proposition containing the terms of the contract was pre-
viously made, the contract itself must be construed as if it 
had been then concluded to take effect subsequently.

It is not our intention to express any opinion upon the 
constitutionality of the provision of the act of Congress, 
which makes the notes of the United States a legal tender 
for private debts, nor whether, if constitutional, the provis-
ion is to be limited in its application to contracts, made sub-
sequent to the passage of the act.*  These questions are the 
subject of special consideration in other cases, and their 
solution is not required for the determination of the case 
before us. In the view we take of the case, it is immaterial 
whether the constitutionality of the provision be affirmed or 
denied. The relief which the complainant seeks rests, as 
already stated, in the sound discretion of the court; and, if 
granted, it may be accompanied with such conditions as will 
prevent hardship and insure justice to the defendant. The 
suit itself is an appeal to the equitable jurisdiction of the

* See infra, Hepburn v. Griswold, p. 603.
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court, and, in asking what is equitable to himself- the com-
plainant necessarily submits himself to the judgment of the 
court, to do what it shall adjudge to be equitable to the de-
fendant.

The kind of currency which the complainant offered, is 
only important in considering the good faith of his conduct. 
A party does not forfeit his rights to the interposition of a 
court of equity to enforce a specific performance of a con-
tract, if he seasonably and in good faith offers to comply, and 
continues ready to comply, with its stipulations on his part, 
although he may err in estimating the extent of his obliga-
tion. It is only in courts of law that literal and exact perform-
ance is required. The condition of the currency at the time 
repels any imputation of bad faith in the action of the com-
plainant. The act of Congress had declared the notes of 
the United States to be a legal tender for all debts, without, 
in terms, making any distinction between debts contracted 
before, and those contracted after its passage. Gold had al-
most entirely disappeared from circulation. The community 
at large used the notes of the United States in the discharge 
of all debts. They constituted, in fact, almost the entire cur-
rency of the country in 1864. They were received and paid 
out by the government; and the validity of the act declaring 
them a legal tender had been sustained by nearly every State 
court before which the question had been raised. The de-
fendant, it is true, insisted upon his right to payment in gold, 
but before the expiration of the period prescribed for the 
completion of the purchase, he left the city of Washington, 
and thus cut off the possibility of any other tender than the 
one made within that period. In the presence of this diffi-
culty, respecting the mode of payment, which could not be 
obviated, by reason of the absence of the defendant, the 
complainant filed his bill, in which he states the question 
which had arisen between them, and invokes the aid of 
the court in the matter, offering specifically to perform the 
contract on his part according to its true intent and meaning. 
He thus placed himself promptly and fairly before the court, 
expressing a willingness to do whatever it should adjudge he
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ought in Equity and conscience to do in the execution of the 
contract.

Nothing further could have been reasonably required of 
him under the circumstances, even if we should assume that 
the act of Congress, making the notes of the United States 
a legal tender, does not apply to debts created before its 
passage, or, if applicable to such debts, is, to that extent, 
unconstitutional and void.

In the case of Chesterman v. Mann,*  it was held by the 
Court of Chancery of England, that where an underlessee 
had a covenant for the renewal of his lease, upon paying to 
his lessor a fair proportion of the fines and expenses to which 
the lessor might be subjected in obtaining a renewal of his 
own term from the superior landlord, and of any increased 
rent upon such renewal, and there was a difference between 
the parties as to the amount to be paid by the underlessee,he 
might apply for a specific performance of the covenant, and 
submit to the court the amount to be paid. So here in this 
case, the complainant applies for a specific performance, and 
submits the amount to be paid by him to the judgment of 
the court.

We proceed to consider whether any other circumstances 
have arisen since the covenant in the lease was made, which 
renders the enforcement of the contract of sale, subsequently 
completed between the parties, inequitable. Such circum-
stances are asserted to have arisen in two particulars; first, 
in the greatly increased value of the property; and second, 
in the transfer of a moiety of the complainant’s original in-
terest to his brother.

It is true, the property has greatly increased in value since 
April, 1854. Some increase was anticipated by the parties, 
for the covenant exacts, in case of the lessee’s election to 
purchase, the payment of one-half more than its then esti-
mated value. If the actual increase has exceeded the esti-
mate then made, that circumstance furnishes no ground for 
interference with the arrangement of the parties. The ques-

* 9 Hare, 212.



Dec. 1869.] Will ard  v . Tay lo e . 571

Opinion of the court.

tion, in such cases; always is, was the contract, at the time 
it was made, a reasonable and fair one ? If such were the 
fact, the parties are considered as having taken upon them-
selves the risk of subsequent fluctuations in the value of the 
property, and such fluctuations are not allowed to prevent its 
specific enforcement.*  Here the contract, as already stated, 
was, when made, a fair one, and in all its attendant circum-
stances, free from objection. The rent reserved largely ex-
ceeded the rent then paid, and the sum stipulated for the 
property largely exceeded its then market value.

The transfer, by the complainant to his brother, of one- 
half interest in the lease, assuming now, for the purpose of 
the argument, that there is, in the record, evidence, which 
we can notice, of such transfer, in no respect affects the 
obligation of the defendant, or impairs the right of the com-
plainant to the enforcement of the contract. The brother is 
no party to the contract, and any partial interest he may 
have acquired therein, the defendant was not bound to notice. 
The owners of partial interests in contracts for land, acquired 
subsequent to their execution, are not necessary parties to 
bills for their enforcement. The original parties on one side 
are not to be mixed up in controversies between the parties 
on the other side, in which they have no concern.

If the entire contract had been assigned to the brother, so 
that he had become substituted in the place of the complain-
ant, the case would have been different. In that event, the 
brother might have filed the bill, and insisted upon being 
treated as representing the vendee. The general rule is, that 
the parties to the contract are the only proper parties to the 
suit for its performance, and, except in the case of an assign-
ment of the entire contract, there must be some special cir-
cumstances to authorize a departure from the rule.

The court, says Chancellor Cottenham, in Tasher v. Small,} 
“ assumes jurisdiction in cases of specific performance of

* Wells v. The Direct London & Portsmouth Railway Company, 9 Hare, 
129; Low v. Treadwell, 3 Fairfield, 441; Fry on Specific Performance of 
Contracts, 235 and 252.

f 3 Mylne & Craig, 69.
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contracts, because a court of law, giving damages only for 
the non-performance of the contract, in many cases, does 
not afford an adequate remedy. But in equity, as well as at 
law, the contract constitutes the right, and regulates the lia-
bilities of the parties; and the object of both proceedings is 
to place the party complaining, as nearly as possible, in the 
same situation as the defendant had agreed that he should 
be placed in. It is obvious, that persons, strangers to the 
contract, and, therefore, neither entitled to the rights nor 
subject to the liabilities which arise out of it, are as much 
strangers to a proceeding to enforce the execution of it as 
they are to a proceeding to recover damages for the breach 
of it.”

When the complainant has received his deed from the de-
fendant, the brother may claim from him a conveyance of 
an interest in the premises, if he have a valid contract for 
such interest, and enforce such conveyance by suit; but that 
is a matter with which the defendant has no concern.

It seems that the draft of the trust deed, to secure the de-
ferred payments, sent to the defendant for examination, was 
prepared for execution by the complainant alone, and con-
tained a stipulation that he might, if he should so elect, pay 
off the deferred payments at earlier dates than those men-
tioned in the covenant in the lease; and it is objected to the 
complainant’s right to a specific performance, that'the trust 
deed was not drawn to be executed jointly by him and his 
brother, and that it contained this stipulation. A short an-
swer to this objection is found in the fact, that the parties had 
disagreed in relation to the payment to be made, and until 
the disagreement ceased no deeds were required. It is ad-
mitted that the form of the trust deed was not such a one as 
the defendant was bound to receive, but as it was sent to him 
for examination, good faith and fair dealing required him to 
indicate in what particulars it was defective, or with which 
clauses he was dissatisfied. Whether it was the duty of the 
complainant or (defendant to prepare the trust deed, accord-
ing to the usage prevailing in Washington, is not entirely 
clear from the evidence. There is testimony both ways. The
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true rule,, independent of any usage on the subject, would 
seem to be that the party who is to execute and deliver a 
deed should prepare it. It is, however, immaterial for this 
case, what rule obtains in Washington. Until the purchase-
money was accepted, there was no occasion to prepare any 
instrument for execution. So long as that was refused the 
preparation of a trust deed was a work of supererogation. 
Besides, the execution of the trust deed by the complainant 
was.to be simultaneous with the execution of a conveyance 
by the defendant. The two were to be concurrent acts; and 
if the complainant was to prepare one of them, the defend-
ant was to prepare the other, and it is not pretended that the 
defendant acted in the matter at all.

The objection to the trust deed, founded upon the omis-
sion of the name of the complainant’s brother as a co-gran- 
tor, does not merit consideration. All that the defendant 
had to do was to see that he got a trust deed, as security for 
the deferred payments, from the party to whom he trans-
ferred the title.

The defendant states in his testimony that when the lease 
was executed he objected to the stipulation for a sale of the 
premises, and that the defendant told him that it should go 
for nothing. And it has been argued by counsel that this 
evidence should control the terms of the covenant. The 
answer to the position taken is brief and decisive. First, 
nothing of the kind is averred in the answer; second, the 
testimony of the defendant in this particular is distinctly 
contradicted by that of the complainant, and is inconsistent 
with the attendant circumstances; and third, the evidence 
is inadmissible. When parties have reduced their contracts 
to writing, conversations controlling or changing their stipu-
lations are, in the absence of fraud, no more received in a 
court of equity than in a court of law.

Upon a full consideration of the positions of the defend-
ant we perceive none which should preclude the complain-
ant from claiming a specific performance of the contract.

The only question remaining is, upon what terms shall the 
decree be made ? and upon this we have no doubt.
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The parties, at the time the proposition to sell, embodied 
in the covenant of the lease, was made, had reference to the 
currency then recognized by law as a legal tender, which 
consisted only of gold and silver coin. It was for a specific 
number of dollars of that character that the offer to sell was 
made, and it strikes one at once as inequitable to compel a 
transfer of the property for notes, worth when tendered in 
the market only a little more than one-half of the stipu-
lated price. Such a substitution of notes for coin could not 
have been in the possible expectation of the parties. Nor 
is it reasonable to suppose, if it had been, that the covenant 
would ever have been inserted in the lease without some 
provision against the substitution. The complainant must, 
therefore, take his decree upon payment of the stipulated 
price in gold and silver coin. Whilst he seeks equity he 
must do equity.

The decree of the court below will, therefore, be rev ers ed , 
and the cause remanded with directions to enter a decree for 
the execution, by the defendant to the complainant, of a 
conveyance of the premises with warranty, subject to the 
yearly ground-rent specified in the covenant in the lease, 
upon the payment by the latter of the instalments past due, 
with legal interest thereon, in gold and silver coin of the 
United States, and upon the execution of a trust deed of the 
premises to the defendant as security for the payment of the 
remaining instalments as they respectively become due, with 
legal interest thereon, in like coin; the amounts to be paid 
and secured to be stated, and the form of the deeds to be set-
tled, by a master; the costs to be paid by the complainant.

The CHIEF JUSTICE with NELSON, J., concurred in 
the conclusion as above announced—that the complainant 
was entitled to specific performance on payment of the price 
of the land in gold and silver coin—but expressed their ina-
bility to yield their assent to the argument by which, in this 
case, it was supported.
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But z  v . City  of  Musc ati ne .

1. The limitation in the act of 22d January, 1852, of the legislature of Iowa,
amendatory of the charter of the city of Muscatine, and which author-
ized the council to levy a tax not exceeding one per cent, on the assessed 
value, in any one year, of the property of the city, is a limitation touch-
ing the exercise of the power of taxation in the ordinary course of mu-
nicipal action.

2. It does not apply to a case where a judgment has been recovered against
the city. Such a case, on the contrary, falls within the provisions of 
the code of 1851 (re-enacted in 1860), which make obligatory the levy 
of a tax as early as practicable sufficient to pay off the judgment with 
interest and costs: the extent of the limitation, in such a case, is the 
only limitation of the amount to be levied.

8. Where a question involved in the construction of State statutes prac-
tically affects those remedies of creditors which are protected by the 
Constitution, this court will exercise its own judgment on the meaning 
of the statutes, irrespectively of the decisions of the State courts, and if 
it deems these decisions wrong will not follow them; and this whether 
the case come here from the Circuit Court in ordinary course, or from 
the Supreme Court of the State under the 25th section of the Judi-
ciary Act.

4. A remedy, which the statutes of a State, on what this court considers a
plainly right construction of them, give for the enforcement of con-
tracts, cannot be taken away, as respects previously existing contracts, 
by judicial decisions of the State courts construing the statutes wrongly.

5. The extent to which the writ of mandamus from the Federal courts can
give relief against decisions in the State courts, involves a question re-
specting the process of the Federal courts; and, that being so, it is pe-
culiarly the province of this court to decide all questions which concern 
the subject.

In  error to the Circuit Court of the United States for the 
District of Iowa.

The case was this:
A code of the State of Iowa, adopted in 1851, and known 

as the code of that year, after enacting that neither the public 
property of any city corporation necessary to carrying on 
the general purposes for which the corporation was estab-
lished, nor the property of private citizens shall be levied on 
to pay the debt of such corporation, goes on to enact that if 
any corporation against which judgment has been obtained 
has no property which can be seized, a tax must be levied
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on as early as practicable sufficient to pay off the judgment, 
with interest and costs.” And by the code a failure on the 
part of the officers of the corporation to levy such a tax in 
the case prescribed, makes them personally responsible for 
the debt.

With this code in force, the city of Muscatine was incor-
porated; and in 1852, it was enacted specially in reference 
to that city, by an amendment to its charter, that an assessor 
should be appointed, whose duty it should be “ to make an 
assessment of the property of the city subject to taxation, 
and upon whose assessment the council may levy a tax of not 
exceeding one per cent, upon the value, in any one year.”

With this provision in force, the city, which under its char-
ter had “ power to borrow money for any purpose in its dis-
cretion,” &c., did borrow, under that power, in the year 1854, 
money, issuing bonds, of which one Butz, of Pennsylvania, 
bought a large amount.

In 1860, the State of Iowa re-enacted the provisions of its 
already mentioned code of 1851, on the subject of executions. 
But on a question whether those general provisions of the 
code applied to a case like that of the charter of Muscatine, 
where there was a limitation about taxes, the Supreme Court 
of Iowa determined, more than once, that it did not.*

With these State decisions unquestioned in any way in 
the State courts, Butz, whose bonds were unpaid, and who 
had a return of nulla bona to an execution against the city 
of Muscatine, after judgment had by him on them against 
the city, applied in 1867 to the court below, the Circuit Court 
of the United States for Iowa, for a mandamus against the city 
officers to levy, under the provisions of the code, a tax “ suffi-
cient to pay off the judgment, with interest and costs.” The 
city, relying on the limitation in its amended charter, and 
on the decisions of the Supreme Court of the State, made 
return, that under the laws of Iowa they were not permitted 
to levy a tax exceeding in amount one per cent, upon the 
taxable property of the city for all purposes in any one year;

* See Clark v. Davenport, 14 Iowa, 494 ; Porter v. Thompson, 22 Id. 391.



Dec. 1869.] Butz  v . Cit y  of  Musca ti ne . 577

Statement of the case.

that this amount had been levied for the year 1867; that a 
part of it had been collected, and that for a part the tax-
payers were delinquent; that the entire amount collected 
had been expended for the necessary current and incidental 
expenses of the city, and that the entire amount levied and 
collected for the year 1868 would be needed for the same 
purposes for that year, and that those expenses were a para-
mount lien upon the fund.

The plaintiffs demurred to the return. The Circuit Court 
overruled the demurrer. The plaintiffs elected to abide by 
it, and judgment was entered against them.

The questions now here were—
1. Whether the construction given by the Supreme Court 

of Iowa to the provisions of the codes and to the charter of 
the city was one which in the judgment of this court could, 
in itself, be sustained?

2; If not, then—since the effect of the decisions in ques-
tion was to deprive creditors of the only practicable means 
of enforcing against certain corporations which had made 
them, contracts solemnly entered into by those corporations 
prior to the date of the decisions—whether this was a case 
where the Supreme Court would adhere to its rule, con-
fessedly obligatory in most cases, that it would follow, irre-
spectively of what it might itself think of the correctness 
of such decisions, the decisions given by the State courts in 
the construction of their own State statutes; the question 
here more particularly arising on a writ of error in ordinary 
course to a Circuit Court of the United States, and not on a 
writ to the Supreme Court of the State, in which case this 
court lias power by the Judiciary Act to re-examine and re-
verse any decision of such a court, where there has been 
4rawn in question the validity of a statute of or an authority 
exercised under any State, on the ground of their being re-
pugnant to the laws of the United States, and the decision 
has been in favor of such their validity.

Mr. Grant, for the creditor, plaintiff in error; no counsel ap-
pearing for the city of Muscatine.

VOL. VIII. 37
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Mr. Justice SWAYNE delivered the opinion of the court, 
first stating the case.

This case is brought before us by a writ of error to 
the Circuit Court of the United States for the District of 
Iowa.

The case as presented in the record is as follows: Upon 
the petition of the relator an alternative writ of mandamus 
was issued to the defendants in error, wherein it was set 
forth that it had been represented to the court that the rela-
tor, on the 16th of May, 1867, recovered a judgment against 
the city of Muscatine for the sum of $57,615 with inter-
est at the rate of seven per cent, per annum, upon which 
judgment an execution had been issued and returned “ no 
property found;” that the business of the corporation was 
managed by the mayor and aidermen, whose duty it was to 
cause its taxes to be levied and collected, and to provide for 
the payment of all judgments recovered against it; that this 
judgment wras for interest on certain bonds executed by the 
city in 1854; that it was the duty of the mayor and aidermen 
to provide for the payment of the interest as it fell due; that 
it was their duty to levy and collect taxes and pay such judg-
ments when recovered; that a demand had been made on 
the mayor and aidermen to levy and collect the taxes neces-
sary to pay this judgment, interest, and costs; that they had 
refused and denied their authority to do so; that the city 
has no property liable to execution; that by the laws of 
Iowa when the debt was created and when the judgment 
was recovered, the public property of the city and the pri-
vate property of its citizens were exempt from levy and sale 
to pay this debt and judgment, but that it was made the 
duty of the mayor and aidermen, as early as practicable after 
it was recovered, to levy a tax sufficient to pay the judgment, 
■with interest and costs; that they had refused to perform 
that duty, and that the relator was without other adequate 
remedy at law.

The mayor and aidermen were therefore commanded forth-
with to levy a sufficient tax on the taxable property of the 
city—for the year 1867—to pay the judgment, interest,.and
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costs, and to pay them, or to appear and show cause why 
they refused to do so.

The defendants in their return set forth—
(1.) A denial of the duties alleged to rest upon them.
(2.) That under the laws of Iowa they are not permitted to 

levy or collect a tax exceeding in amount one per cent, upon 
the taxable property of the city for all purposes in any one 
year; that this amount has been levied for the year 1867; that 
a part of it has been collected and a part is delinquent; that 
the entire amount collected has been expended for the neces-
sary current and incidental expenses of the city, and that 
the entire amount levied and collected for the year 1868 will 
be needed for the same purposes for that year, and that those 
expenses are a paramount lien upon the fund.

Other matters are set forth in the return which it is not 
necessary particularly to mention.

The plaintiffs demurred to the return. The court over-
ruled the demurrer. The plaintiffs elected to abide by it, 
and judgment was entered against them.

By the statute of Iowa of 22d of January, 1852, entitled 
“An act to amend the charter of the city of Muscatine, ap-
proved February 1, 1851,” it was enacted that an assessor 
should be appointed, whose duty it should be “ to make an 
assessment of the property of the city subject to taxation, 
and upon whose assessment the council may levy a tax of 
not exceeding one per cent, upon the value in any one year.” 
This statute was in force when the writ was issued and when 
the return was made. If there were no other statutory pro-
visions bearing on the subject it would be conclusive in sup-
port of the judgment rendered by the court below.

The code of 1860, chapter 110, title “ Execution,” declares 
as follows: “Sec. 3274. Publib buildings owned by the 
State, oi*  any county, city, school district, or other civil cor-
poration, and any other public property which is necessary 
and proper for carrying out the general purpose for which 
any such corporation is organized, are exempt from execu-
tion. The property of a private citizen can in no case be 
levied upon to pay the debt of a civil corporation.”
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“Sec. 3275. In case no property is found on which to 
levy, or which is not exempted by the last section, or if, after 
judgment, the creditor elect not to issue execution against 
such corporation, he is entitled to the amount of his judg-
ment and costs in the ordinary evidences of indebtedness is-
sued by that corporation; and, if the debtor corporation issues 
no scrip or evidence of debt, a tax must be levied as early as 
practicable, sufficient to pay off the judgment with interest 
and costs.”

“Sec. 3276. A failure on the part of the officers of the 
corporation to comply with the requirements of the last sec-
tion, renders them personally responsible for the debt.”

These regulations were contained in the code of 1851, and 
have been in force ever since. They were re-enacted in the 
code of 1860, and have a controlling effect upon the deter-
mination of this case. The limitation in the act of 1852, 
touching the exercise of the power of taxation by the city 
council, applies to the ordinary course of their municipal 
action. Whenever that action is voluntary, and there is no 
debt evidenced by a judgment against the city, to be provided 
for, one per cent, is the maximum of the tax they are author-
ized to impose. But when a judgment has been recovered, 
the case is within the regulations of the code. Those pro-
visions are then brought into activity, and operate with full 
force, until the judgment, interest, and costs are satisfied. 
The limitation in the act of 1852 has no application in such 
cases, and imposes no check, if larger taxation be necessary. 
The contingency is one.not contemplated, and not provided 
for by the act of 1852. If the legislature had intended to 
qualify the requirement prescribed by the code, it is to be 
presumed it would have done so, in language as clear as that 
which it has employed to express the duty to be performed. 
It leaves no room for doubt or construction. Nothing can 
be more simple and direct than the terms in which the levy 
of a sufficient tax is enjoined. The extent of the necessity 
is the only limitation, express or implied, in the code of the 
amount to be levied. We cannot interpolate a restriction by 
importing it from another act which has no necessary rela-
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tion to the class of cases for which the code intended to pro-
vide. When the judgment is recovered the duty arises, and 
it can be satisfied only by paying the debt, interest, and costs, 
in the manner prescribed. The source whence the means 
are to be drawn is described, and full power is given to col-
lect them.

There is no difficulty as to authority to levy a tax of the 
requisite amount, whatever it may be. Section 3276 of the 
code declares, that a failure on the part of the officers of the 
corporation to perform the duty enjoined, shall render them 
“ personally responsible for the debt.”

In the construction of a statute, what is clearly implied is 
as effectual as what is expressed.*

The minutest details could not have made the meaning 
and effect of these provisions clearer than they are. The 
limitation in the act of 1852 is confined to the city of Mus-
catine. The regulations of the code are general in their 
terms, and apply to all the municipal corporations mentioned 
in section 3274.

If these views be not correct, the position of the judgment 
creditor is a singular one. All the corporate property of the 
debtor is exempt by law from execution. The tax of one 
per cent, is all absorbed by the current expenses of the 
debtor. There is neither a surplus nor the prospect of a sur-
plus which can be applied upon the judgment. The re-
sources of the debtor may be ample, but there is no means 
of coercion. The creditor is wholly dependent for payment 
upon the bounty and the option of the debtor. Until the 
debtor chooses to pay, the creditor can get nothing. The 
usual relations of debtor and creditor are reversed, and the 
judgment, though solemnly rendered, is as barren of results 
as if it had no existence. Such are the effects which must 
necessarily follow from the theory, if maintained, of the de-
fendants in error. Nothing less than the most cogent con-
siderations could bring us to the conclusion that it was the 
intention of the law-making power of so enlightened a State

* United States v. Babbit, 1 Black, 61.
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to produce, by its action, such a condition of things in its 
jurisprudence.

The writ of mandamus is the appropriate remedy, and the 
relator is entitled to the benefit of it.

There are several adjudications of the highest court of the 
State more or less adverse to the views we have expressed. 
We do not deem it necessary more particularly to advert to 
them. Entertaining the highest respect for those by whom 
they were made, we have yet been unable to concur in the 
conclusions which they announce. It is alike the duty of 
that court and of this to decide the questions involved in 
this class of cases, as in all others, when presented for de-
cision. This duty carries with it investigation, reflection, 
and the exercise of judgment. It cannot be performed on 
our part, by blindly following in the footsteps of others and 
substituting their judgment for our own.

Were we to accept such a solution we should abdicate the 
performance of a solemn duty, betray a sacred trust com-
mitted to our charge, and defeat the wise and provident 
policy of the Constitution which called this court into exist-
ence.

The defendants in error have not submitted any brief or 
argument. We have had no assistance from them in this 
way. But it has been suggested in their behalf that we are 
concluded by the more limited interpretation of the provis-
ions of the code which have been given to them by the Su-
preme Court of the State.

To this we think there are several answers:
1. In all the cases brought here under the 25th section of 

the Judiciary Act this court has never hesitated to deter-
mine for itself the construction and effect of any statute of 
a State, brought under review, without reference to the pre-
vious adjudications of the highest court of the State upon the 
subject. In the opinion delivered in the case of the Jefferson 
Branch of the State Bank of Ohio v. Skelley  it was well asked 
of what value would the appellate power of this court be to

*

* 1 Black, 436. ,
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the party aggrieved, if such were not the rule. In that case 
and in all the other cases brought here, involving the same 
question, an act of the legislature of Ohio was pronounced 
invalid, and the judgments of the Supreme Court of the 
State were reversed. Cases may be brought here from the 
Circuit Court of such a character that it is necessary to the 
right administration of justice that we should proceed upon 
the same principle in deciding them. Indeed, questions 
which are identical, may be brought here in both ways. 
Under such circumstances it will hardly be insisted that 
State adjudications are to control in one case and not in the 
other. Our duty depends upon the questions involved, and 
not upon the channel through which the case comes before 
us. Where the settled decisions in relation to a statute, 
local in its character, have become rules of property, these 
remarks have no application. In such cases this court will, 
as it always has done, follow such adjudications. The cases 
of a different character, involving State statutes, in which 
the adjudications of the courts of the States in relation to 
them have been departed from by this court, extend in an 
unbroken series from an early period after its organization 
to the present time.

2. It is set forth in the writ that the judgment was recov-
ered upon bonds issued by the city in 1854. This not being 
denied by the return, according to the settled law of plead-
ing, is admitted. The act of 1852 and the provisions of the 
code were in force at that time, and entered into and formed 
a part of the contract of the parties. They'prescribed one 
of the remedies to which the bondholders were entitled in 
the event of default by the city. It has been uniformly held 
by this court that such remedies are within the protection 
of the Constitution of the United States, and that any State 
law which substantially impairs them is as much prohibited 
by that instrument as legislation which impairs otherwise 
the obligation of the contract.  If the remedy be taken 
away the contract is in effect annulled. Nothing is left of

*

* Bronson v. Kinzie, 1 Howard, 297 ; McCracken v. Hayward, 2 Id. 608.
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it, of any value to the party whose rights are thus invaded. 
This subject was fully considered in Van Hoffman v. The 
City of Quincy.*  It was there held that laws for the col-
lection of the requisite taxes, existing when the bonds were 
issued, subsequently repealed, still subsisted for the purposes 
of the contract, and that a writ of mandamus might issue 
from the Circuit Court to enforce them. Here the remedy 
is taken away; not by a subsequent repeal, but by subse-
quent judicial decisions. The effect upon the contract is 
the same as if the provisions of the code had been repealed. 
This court construes all contracts brought before it for con-
sideration, and in doing so its action is independent of that 
of the State courts, which may have exercised their judg-
ment upon the same subject.f This is one of the functions 
we are ¿ailed upon to perform in this case. The fact that 
one of the elements in the case is a statute of the State does 
affect the legal result.J We are of the opinion that under 
the statutes of Iowa, in force when the contract was made, 
the relator is entitled to the remedy he asks, and that this 
right can no more be taken away by subsequent judicial de-
cisions than by subsequent legislation. It is as much within 
the sphere of our power and duties to protect the contract 
from the former as from the latter, and we are no more con-
cluded by one than the other. We cannot in any other way 
give effect to the contract of the parties as we understand 
it. This contract was entered into in 1854. The earliest 
of the adjudications to which we have referred was made in 
1862. If the construction ultimately given to the statute 
had preceded the issuing of the bonds, and become the set-
tled law of the State before that time, the case, as regards 
this point, would have presented a different aspect.

3. The case involves the process of the courts of the 
United States. It is peculiarly the province of this court to 
decide all questions relating to that subject.^

The judgment is rev erse d  and the cause will be remanded * §

* 4 Wallace, 557. f Swift v. Tyson, 16 Peters, 19.
J Jefferson Branch of the State Bank v. Skelley, 1 Black, 436.
§ Riggs v. Johnson County, 6 Wallace, 166.
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to the court below, with instructions to sustain the demurrer j 
and to proceed

In co nf or mity  with  th is  opi nio n .

Mr. Justice FIELD did not sit in the case.

Mr. Justice MILLER, dissenting; the CHIEF JUSTICE 
concurring in the dissent.

In the case of Warren v. Leffingwell*  this court, speaking 
by my learned brother who has just read its opinion, de-
clared that “ the construction given to a State statute by the 
highest judicial tribunal of such State, is regarded as a part 
of the statute and is as binding upon the courts of the United 
States as the text;” and it was further said that “if the 
highest judicial tribunal of a State adopt new views as to the 
proper construction of such a statute and reverse its former 
decision, this court will follow the latest settled adjudica-
tions.” This was announced as the doctrine of this court 
on a full review of numerous reported cases.

When at the succeeding term of the court the first of a 
series of suits based on bonds issued by municipalities in 
Iowa came before us, it was found that such bonds could 
not be sustained consistently with that doctrine. Accord-
ingly the court, by the same learned member, in the case of 
Gelpcke v. Dubuque,] delivered its opinion declaring that, in 
cases of contracts, it would not follow the later decisions of 
the State courts construing their own constitution where the 
consequence would be to declare such contracts void, if there 
had been prior decisions that they were valid. And as late as the 
last term, in the case of Lee County v. Rogers,] the court, 
speaking by Mr. Justice Nelson, distinctly recognizes the 
existence of those prior decisions of the State courts, under 
which the bonds were taken by the holders, as the ground 
on which the subsequent decisions of the same court are 
disregarded.

The opinion of the court in the present case, delivered 
by the same learned judge who, on its behalf, in Leffingwell

* 2 Black, 599. f 1 Wallace, 175. J 7 Id. 181.
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v. Warren, declared that this court would follow the latest 
settled adjudication of the State courts, and in Gelpcke v. 
Dubuque only claimed to modify that doctrine so far as to 
hold contracts valid which had the support of some prior 
decisions of the State courts, now holds, in a matter which 
does not involve the validity of contracts, but a construction 
of State statutes on the amount of tax which may be levied 
under them, that the repeated decisions of the State courts 
on that subject, in which courts there Have never been any 
contrary decisions, will be disregarded entirely, and that 
this court will give to such statutes a construction directly 
opposed to that by which the State courts are governed.

It is an entire and unqualified overthrow of the rule im-
posed by Congress and uniformly acted on by this court up 
to the year 1863, that the decisions of the State courts must 
govern this court in the construction of State statutes.

There is not here even the excuse that the decisions con-
cern the validity of a qontract, for the contract is admitted, 
and the bondholder has his judgment in the Circuit Court, 
based on the contract.

But it relates to the question of what taxes are authorized 
to be levied by State statutes, a question it would seem of 
all others most proper to be determined by the State courts.

Nor is there any pretence that the statute as construed by 
the State court impairs the obligation of a contract, because 
the limitation of the amount of taxes which might be levied 
by the city of Muscatine existed long before the bonds were 
issued which are sought to be enforced by this proceeding, 
and this limitation was a part of the very statute under which 
those bonds were claimed to be issued, namely, the charter 
of the city of Muscatine. It was under this very charter, 
with this express limitation of the taxing power, that this 
court held these bonds to be valid.*

The provision of the code of 1851, which required the 
officers of municipalities to levy the taxes necessary to pay 
judgments against them, was in existence when the charter

* Meyer v. The City of Muscatine, 1 Wallace, 384.
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of Muscatine was created, which limited the taxing power 
of its authorities to one per cent, per annum. The later law 
must repeal the former if they are inconsistent. But they 
are not so. It is only necessary to hold that persons giving 
credit to the city, with a knowledge of this limit to its tax-
ing powers, must do so on the condition of waiting until 
that amount of tax will pay them, or until the legislature 
shall remove the restriction; and that within that limit the 
code gives them a right to compel the exercise of the tax-
ing power to pay the debt so created. Such has been the 
reasonable construction given to the code by the courts of 
Iowa for many years and by the Circuit Court of the United 
States for that district for several years past, and never con-
tradicted by any court until the present time.

These frequent dissents in this class of subjects are as dis-
tasteful to me as they can be to any one else. But when I 
am compelled, as I was last spring, by the decisions of this 
court, to enter an order to commit to jail at one time over a 
hundred of the best citizens of Iowa, for obeying as they 
thought their oath of office required them to do, an injunc-
tion issued by a competent court of their own State, founded, 
as these gentlemen conscientiously believed, on the true in-
terpretation of their own statute, an injunction which, in my 
own private judgment, they were legally bound to obey, I 
must be excused if, when sitting here, I give expression to 
convictions which my duty compels me to disregard in the 
Circuit Court.

United  Stat es  v . Smit h .

Upder the act of June 80th, 1864, to provide internal revenue to support the 
government, &c., which requires a license t<5 persons exercising certain 
occupations, and fixes the limit to its duration, the parties to the bond 
given on the granting of the license, are not bound to answer for any 
breach of the condition of the bond after the expiration of the license.

On  certificate of division between the judges of the Nor-
thern District of Ohio ; the case being this :
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The act of June 30th, 1864, “to provide internal revenue 
to support the government, to pay interest on the public debt, 
and for other purposes,” enacts, by its 71st section,*  that no 
person shall carry on the business of a coal oil distiller until 
he have obtained a license in the manner prescribed.

The 73d section subjects all persons who violate the enact-
ment to fine and imprisonment.

“The 74th section enacts that all licenses granted after 
the 1st day of May in any year, shall continue in force until 
the 1st day of May in any year next succeeding. ”

The 53d section of the same act provides that any person 
required by law to be licensed as a distiller, before distilling 
any spirits, shall, in addition to what is required by other 
provisions of law, make an application for a license to the 
assessor of the district; and that before the same is issued 
the person applying shall give bond with surety conditioned 
that he will render to the assessor, on the certain days of each 
month, during the continuance of the license, an exact account 
of the number of gallons of spirits distilled, &c., and that he 
will pay to the collector the duties on them.

And the 94th section provides that “ distillers of coal oil 
shall be subject to all the provisions of laws applicable to 
distillers of spirits with regard to licenses, bonds, &c., and 
all other provisions designed for the purpose of securing the 
payment of duties, so far as the same may, in the judgment of 
the Commissioner of Internal Revenue, and under regulations pre-
scribed by him, be deemed necessary for that purpose.”

The act of June 30th, 1864—which is one of great length, 
and contains a hundred and eighty-two sections, some of 
them with numerous subdivisions and schedules—repeals a 
prior act of July 1st, 1862, with a title similar to its own.

With this statute of 1864 in force, Smith got a license as 
a distiller of coal oil on the 27th May, 1865, and gave bond 
with surety conditioned that he, Smith, should conform to 
all the provisions of an act entitled “ An act to provide in-
ternal revenue,” &c., approved July 1st, 1862, and of such

* 13 Stat, at Large, 248; and see § 79, art. 19.
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other act or acts as were then or might thereafter be in that behalf 
enacted.

Upon suit brought by the United States against him and 
his surety in the court below, for breaches of the condition 
of the bond at various times during the months of June and 
July, 1866, the judges there were divided in opinion upon 
the question whether he or his surety were liable for any 
breach after the 1st of May, 1866; to wit, after the expira-
tion of the license granted to them in May, 1865.

Mr. Hoar, Attorney-General, and Mr. Field, Assistant At-
torney-General, for the United States; Mr. Wills, contra.

Mr. Justice GRIER delivered the opinion of the court.
The act of July 1st, 1862, has been inserted in the bond ex 

majori cautela ; for it is admitted that the act of June 30th, 
1864, entitled “An act to provide internal revenue, to sup-
port the government, to pay the interest on the public debt, 
and for other purposes,” is the only act applicable to this 
case. The act of 1862 was repealed by it.

As might be expected in an act embracing the almost in-
numerable subjects of taxation contained in this one, and 
covering more than seventy pages of the statute-book, pro-
visions may probably be found in one part of it difficult to be 
reconciled with some contained in other parts. Yet, when 
carefully examined, we find no difficulty in answering the 
question proposed.

The seventy-first section of the act is the one which pre-
scribes the conditions under which licenses shall be given.

The seventy-third section subjects all persons who neglect 
it, to fine and imprisonment.

The seventy-fourth section fixes the limit to the license, 
beyond which time the parties to the bond are not bound to 
answer for any breach of the condition.

The provisions of the fifty-third and ninety-fourth sections 
of the act, which subject distillers of coal oil to the provis-
ions of the act applicable to the distillers of spirits, “ so far 
as the same may, in the judgment of the Commissioner of
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Internal Revenue, be deemed necessary,” have no applica-
tion to the point. The commissioner has exercised no judg-
ment, and prescribed no regulations on the subject, so far as 
appears. The bond has no reference to such conditions as 
are required in distillery bonds, and cannot be affected by 
them. “ ’Tis not so written in the bond.”

Orde red  that it be certified to the judges of the Circuit 
Court, in answer to the question submitted, that the defend-
ants are

Not  li able .

The  Pot oma c .

1. Although the duty of vessels propelled by steam is to keep clear of those
moved by wind, yet these latter must not, by changing their course, 
instead of keeping on it, put themselves carelessly in the way of the 
former, and so render ineffective their movements to give the sailing 
vessels sufficient berth.

2. The confessions of a master, in a case of collision, are evidence against
the owner.

Appe al  from a decree of the Circuit Court of New York, 
in a case of collision between the schooner Bedell and the 
steamer Potomac, in the Chesapeake Bay, resulting in the 
total loss of the schooner. The collision occurred on a star-
light night in July. The schooner was heading about north, 
going up the bay, sailing by the wind, closehauled, with a 
fresh breeze, west-northwest. Whether or not she had a 
light on board was a matter about which the evidence was 
contradictory; the weight of it being to the effect that she 
had not. The steamer, with a good lookout and a full num-
ber of seamen, was descending the bay and sailing due south 
at about nine miles an hour, with all her lig-hts set and 
brightly burning. When about three-quarters of a mile off 
the schooner was discovered on the starboard bow of the 
steamer by the lookout of the steamer, who reported the 
fact to the officer in charge. The order wTas immediately 
given to starboard the helm two points, and after this was
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clone, and the mate who had the command saw the vessel 
about half a point on the starboard bow, the further order 
was given and executed to steady the helm.

In addition to this, the mate, in watching the movements 
of the schooner, discovered, notwithstanding his efforts to 
give her a wide berth to the west, that she was still approach-
ing nearer the steamer, and again starboarded his helm, and 
slowed and backed. The captain of the schooner, however, 
about two minutes before the collision, ordered her helms-
man to put her helm hard up; and the movements of the 
steamer thus proved ineffectual to prevent the boats coming 
together. He had not seen the steamer until when within 
half a mile of her. When the vessels struck, the schooner 
had fallen off from about a north course to nearly an east 
one.

The helmsman of the steamer testified, that the mate of 
the steamer was asleep when the schooner was reported to 
him; but this the mate denied. It was certain that he was 
on deck immediately afterwards, unconfused and energetic.

When the vessels struck, the captain of the schooner, who 
was hauled over the railing upon the steamer, and so saved, 
was asked by the mate why he had kept his vessel right 
across the steamer’s bows; to which he replied that he did 
not understand the steamer’s lights till too late; and while 
talking afterwards with the captain said that he had “ no 
one to blame but himself.” Subsequently, in a conversa-
tion at tlje notary’s office, where he happened to be, making 
his protest, he stated that he “ mistook the steamer’s lights, 
aud supposed them to be on the stern instead of on the 
bow.”

The District Court decreed against the steamer; a decree 
which the Circuit Court reversed. The question in this 
court was whether the reversal was right.

Mr. E. C. Benedict, for the appellant; Mr. B. JR. Curtis, 
contra.

Mr. Justice DAVIS delivered the opinion of the court.
It is a rare occurrence in the history of cases of this kind,
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where a sailing vessel and steamship approaching each other 
in opposite directions, or on intersecting lines, have come 
in contact, that the sailing vessel has been adjudged to be 
in fault. The law casting the greater responsibility on the 
steamer on account of her motive power, and the sailing 
vessel having an easy duty to perform, it has been generally 
found on investigation, that the collision was the result of a 
relaxation of vigilance on the part of the officers of the 
steamer. It has sometimes happened, however, that the 
steamer was not to blame, and the present case, in our opin-
ion, is one of that character. It is unnecessary to restate 
the rules of navigation, obligatory upon vessels in the pre-
dicament these were on the night in question. They were 
elaborately presented by this court in the case of The Steam-
ship Co. v. Rumball*  and were recently affirmed in the case 
of The Carroll.^ One of these rules requires the steamer to 
keep out of the way of the sailing vessel; but to enable her 
to do this effectively, the law imposes the corresponding ob-
ligation on the sailing vessel to keep her course. If, there-
fore, the steamer adopts proper measures of precaution to 
avoid the collision, which would have been effective if the 
schooner had not changed her course, she is not chargeable 
for the consequences of the collision. Any other rule would 
condemn the steamer, no matter how gross the misconduct 
of the sailing vessel.

That the steamer, on this occasion, seasonably employed 
the proper measures to have prevented this disaster, and 
that it would not have occurred, if the schooner had been 
equally mindful of her duty, is, we think, unmistakably 
shown by the evidence. The proceedings taken on board 
the steamer were enough, if the schooner had kept her 
course, to have placed the respective boats out of reach 
of danger. The accident could have happened in no other 
way than by a change of the schooner’s course, and that 
this was made is evident, for when the vessels collided the 
schooner had fallen off from about a north course to nearly

* 21 Howard, 372. f Supra, 302.
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an east course. Besides, the only man on board the schooner 
who was examined as a witness, says that he put his helm 
hard up, by the captain’s order, about two minutes before 
the collision. If the schooner had kept her course, instead 
of porting her helm and changing it to the eastward, the 
collision would not have occurred.

The effect of the change of course was to bring the 
schooner directly across the steamer’s track, and to render 
what followed inevitable. There is nothing in the record 
to show a justification for this change of course, and it will 
not do to say it was taken on account of the dangerous 
proximity of the vessels, for at the united rate at which they 
were running, they were, according to the testimony of the 
wheelsman of the schooner as to the point of time when he 
ported her helm, at least half a mile apart. We think it is 
clear that this change of course was adopted earlier than the 
wheelsman says; but be this as it may, whenever adopted 
there was no necessity for it, either real or apparent, and 
the persons in charge of the schooner do not furnish even 
an excuse for their conduct.

It is not seen in what respect the steamer was remiss. She 
had the full complement of competent seamen, the necessary 
lookout and lights, and began her measures to keep clear of 
the schooner as soon as she was observed. That she was not 
sooner observed was not the fault of those in charge of the 
steamer, for the schooner was sailing without alight; and 
there is nothing to show that the lookout of the steamer, by 
vigilant watching, could have reported her any sooner. It 
is true the evidence is somewhat conflicting on the point of 
whether the schooner had a light or not, but the better 
opinion on the whole case is, that she had no light.

If the persons on board the steamer were watchful, it was 
not the case with those in control of the schooner, for, if they 
had been equally attentive to their business, they would not 
have allowed the steamer—sailing as she was in a starlight 
night, and with her lights brightly burning—to have ap-
proached within a half mile, without being seen by them.

vol . vii i . 38
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We have considered this case thus far without reference 
to the admissions of the master of the schooner on this sub-
ject, but if we give them their proper weight, they corrobo-
rate very strongly the view we take of the cause of this col-
lision. The master admitted, as soon as he was taken on 
board the steamer after the disaster, that the collision oc-
curred through his fault, and this admission was repeated 
when he noted his protest. His statements on the point were 
full and explicit, and could not have been easily misunder-
stood; but if they were not true, or were misunderstood, 
why was he not called to contradict or explain them ? The 
legality of this evidence cannot be questioned, for courts of 
admiralty have uniformly allowed the declarations of the 
master, in a case of collision, to be brought against the 
owner,-on the ground that when the transaction occurred, 
the master represented the owner, and was his agent in navi-
gating the vessel. This sort of evidence is confined to the 
confessions of the master, and cannot be extended to any 
other person in the employment of the boat, for in no proper 
sense has the owner intrusted his authority to any one but 
the master. The authorities on this subject are collected in 
the case of The Enterprise.*

It has been argued that the lookout and helmsman of the 
steamer, whose testimony was taken by the owner of the 
schooner, prove want of vigilance on the part of the steamer. 
We have carefully examined this testimony, and cannot see 
that It materially contradicts the testimony given by the offi-
cers of the steamer, save in one particular. The helmsman 
says the mate was asleep when the schooner was reported to 
him, but this the mate expressly denies. It is not necessary, 
however, to determine this point, because the evidence clearly 
shows that as soon as the schooner was discovered and re-
ported, and there was a necessity for action, the mate was 
wide awake, and promptly gave the necessary order to star-
board the helm, which order was as promptly executed. 
This was timely done, and would have been effectual but for

* 2 Curtis, 820.
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the subsequent fault of the schooner, for which she is ad-
judged to bear the loss caused by this collision.

Judg men t  affi rmed .

Dreh man  v . Sti fl e .

1. Section 4 of the constitution of Missouri, which ordains that—

“ No person shall be prosecuted in any civil action for or on account 
of any act by him done, performed or executed, after the first of January, 
one thousand eight hundred and sixty-one, by virtue of military au-
thority vested in him by the Government of the United States, or that 
of this State, to do such act, or in pursuance to orders received by him 
from any person vested with such authority ; and if any action or pro-
ceeding shall have heretofore been, or shall hereafter be, instituted against 
any person for the doing of any such act, the defendant may plead this sec-
tion in bar thereof—”
is not a bill of attainder within the meaning of that clause of the Consti-
tution of the United States, which ordains that no State shall pass any 
such bill.

2. Nor does it impair the obligation of a contract, within the meaning of
the same constitution, because, in the case of a contract relating to real 
property—as, ex. gr., a landlord’s covenant that he will keep his.tepant 
in possession—its effect is to prevent a determination under particular 
State statutes of a party’s mere right of possession, irrespectively of the 
merits of title, and where the same result might have confessedly beep 
lawfully brought about by the State legislature, by a repeal of the par-
ticular statute, and without impairing the obligation of any contract.

3. Semble, that the case might be different if by giving effect to the pro-
vision, the party was precluded from asserting a title and enforcing a 
right.

In  error to the Supreme Court of Missouri ; the case being 
thus :

In 1854, Mrs. Tyler leased to one Drehman, a house and 
lot in St. Louis for twenty years, that is to say,, till 1874; and 
by the terms of the lease convenanted to keep the said Drehman 
in lawful possession of the premises during the term for which they 
were leased to him. In 1860, Mrs. Tyler sold the fee of the 
premises to one Stifle, who thus became landlord to Drehman, 
her lessee.

In 1861, during the late rebellion, Stifle, as “ colonel of
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the home guards,” pursuant to an order from his military 
superior, took possession of the lot, removed all the build-
ings, and held and used the property for his own private pur-
poses. Stifle being thus in possession and use of the prop-
erty, Drehman, proceeding under the statutes of Missouri 
concerning landlords and tenants, in force when the lease 
was made, and still in force, brought in 1863 an action of 
forcible entry and detainer against him, before a justice of 
the peace, to recover possession of the premises and the value 
of the rents. The section of the statute of Missouri, under 
which the suit was brought, enacts that “ the merits of the 
title shall in no wise be inquired into, on any complaint, 
which shall be exhibited by virtue of the provisions of the 
act.” The justice, on the 3ist of December, 1863, rendered 
a judgment in his favor for restitution, for $5000 damages, 
and for rent at the rate of $60 per month, to be paid from 
the time of the recovery until restitution should be made, 
and for costs. Stifle removed the case by appeal to the St. 
Louis Land Court, where a verdict and judgment were ren-
dered in his favor. Drehman appealed to the Circuit Court 
of St. Louis County. Before, however, the case came on to 
be heard there, a constitution of Missouri, adopted in 1865, 
ordained as follows:

“No person shall be prosecuted in any civil action for or on 
account of any act by him done, performed or executed, after 
the first of January, one thousand eight hundred and sixty-one, 
by virtue of military authority vested in him by the government 
of the United States, or that of this State, to do such acts, or in 
pursuance to orders received by him from any person vested 
with such authority; and if any action or proceeding shall have 
heretofore been, or shall hereafter be, instituted against any person for 
the doing of any such act, the defendant may plead this section in 
bar thereof.”

The case coming on to be heard in the Circuit Court in 
May, 1866, that is to say, after the constitution containing 
the above-quoted clause passed into force, Stifle relied for 
his defence upon it. Drehman, on the other hand, set up
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that it was in the face of that clause of the Constitution of the 
United States, which declares that “ no State shall pass any 
bill of attainder, ... or law impairing the obligation of 
contracts.”

The court instructed the jury, that if the facts established 
by the evidence to their satisfaction brought the case within 
this provision of the constitution of Missouri, the defence 
was valid, and that the defendant was entitled to the verdict. 
Drehman excepted. The jury found for Stifle, and the court 
gave judgment accordingly. Drehman, therefore, appealed 
to the Supreme Court of the State, which affirmed the judg-
ment, and he accordingly brought the case to this court, 
under the 25th section of the Judiciary Act, for review.

Mr. J. Hughes, for the plaintiff in error (a brief of Mr. J. C. 
Moody being filed), contended that the clause of the Missouri 
constitution, by which alone the action of Drehman was de-
feated, did contain the elements both of a bill of attainder, 
and of a law impairing the obligation of contracts.

1. It was a bill of attainder. The constitution in ■which it 
is attempted to be ordained, was reviewed in Cummings v. 
Missouri * In that case another clause of the same consti-
tution sought to divest Cummings, a priest, of his power to 
preach, that is to say, of his right to his profession, by re-
quiring priests to take an oath which he could not take. 
Here another clause forbids persons to prosecute claims for 
loss of property, by providing a bar to suits if pending when 
the ordinance passed. Though the owner is neither charged 
with nor convicted of a crime, he is deprived of his prop-
erty without judicial tj;ial as completely as if he were both 
charged and convicted. If the Convention had declared, by 
ordinance, that Drehman had committed treason, and that 
because of his crime his property was forfeited, and his right 
of action against the defendant barred, this would unques-
tionably have been a “ bill of pains and penalties.” Is it 
any less a bill of pains and penalties when it inflicts the

* 4 Wallace, 277.
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penalty without imputing the crime as a foundation ? Does 
the Constitution of the United States prohibit the bill of 
attainder with a crime imputed as a pretext, and permit an 
enactment containing all the essential elements of attainder, 
when there is no pretext assigned ?

On this question, Cummings v. Missouri seems to us to be 
conclusive.

The court there says:
11 The deprivation is effected with equal certainty in one case 

as it would be in the other, but not with equal directness. The 
purpose of the lawmaker in the case supposed, would be openly 
avowed; in the case existing it is only disguised. The legal 
result must be the same, for what cannot be done directly can-
not be done indirectly. The Constitution deals with substance, 
not with shadows. Its inhibition was levelled at the thing, not 
the name.”

That depriving a man of his property is a punishment as 
well as an injury, can hardly be denied since the cases of Cum-
mings v. Missouri and Ex parte Carland.*  And the same thing 
is true as to depriving him of a possession secured to him by 
the law even irrespectively of the question of merits. He 
is deprived of a legal right; a primd facie right and title; 
which may prove an absolute one in the end.

It is admitted that plaintiff had the right to the property 
since 1854, by lease extending until 1874; that he obtained 
two judicial determinations of that right in this cause in 
1863; that an appeal was taken by the respondent from such 
judicial determinations, and pending an appeal that this 
constitution was adopted by the Convention. The court 
below says by its instructions, that since the adoption the 
plaintiff has no right to the property, or, which is the same 
thing, that the respondent is protected by the new constitu-
tion in forcibly depriving the plaintiff of his property, and 
that the subsequent detainer of it cannot afford any cause of 
action, under the proceedings in the cause.

* 4 Wallace, 227, 333.
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2. It impairs the obligation of a contract. By the lease, Mrs. 
Tyler covenanted to keep her tenant in lawful possession of 
the premises during the whole term of the lease. This was 
a contract; it became obligatory upon Stifle, by virtue of his 
being the assignee of the reversion of the estate. The con- 
tract had reference to the laws of the State concerning land- 
lords and tenants, in force when it was made and when the 
suit was commenced ; laws which protected the rights of the 
landlord and tenant respectively. One of these laws gave a 
remedy to Drehman to enforce the contract by the proceed-
ing of forcible entry and detainer. That law was yet un-
repealed and in force. In 1863 the judicial tribunals ren-
dered a judgment against the defendant, and in favor of the 
plaintiff, for possession, rents, damages, and costs, found to 
be due under the contract and the laws then in force. The 
ordinance pleaded in bar of this action was passed in 1865,— 
eleven years after the contract was made, four years after 
the breach alleged and liabilities had accrued, and two years 
after judgment had been rendered in this cause in favor of 
the plaintiff. Yet the court says the ordinance, by its retro-
spective operation, is now a complete bar and defence to this 
action. Before the ordinance was passed, the defendant was 
adjudged to owe the plaintiff $7000, upon his obligation as-
sumed in this contract. Since the passage the courts say that 
there is no liability; that the ordinance is a complete bar, 
and furnishes a new defence. Does it not impair and annul 
the obligations of the contract?

Numerous authorities, as early as Sturgis v. Crowninshield*  
and only ending with Hawthorne v. Calef,^ show that it does.

Mr. Hoar, Attorney-Cenerai, and Mr. M. Blair, contra.

Mr. Justice SWAYNE delivered the opinion of the court.
This case is brought here by a writ of error issued under 

the 25th section of the Judiciary Act of 1789, to the Supreme 
Court of the State of Missouri.

Drehman held the lot to which the controversy between

* 4 Wheaton, 122. f 2 Wallace, 110
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the parties relates by a lease terminating in 1874, and built 
upon the premises a dwelling-house, store, and other im-
provements. The lessor sold and conveyed the reversion to 
Stifle. The house was rendered untenantable by fire. Stifle, 
as colonel of the “ home guards,” pursuant to an order from 
his military superior, took possession of the lot, removed’all 
the buildings, and has since held and used the property for 
his own private purposes. Thereafter, on the 22d of De-
cember, 1863, Drehman commenced an action of forcible 
entry and detainer against Stifle, before a justice of the 
peace, to recover possession of the premises. The justice 
rendered a judgment in his favor for restitution, for a large 
amount of damages, for a specified sum for rent per month, 
to be paid from the time of the recovery until restitution 
should be made, and for costs. Stifle removed the case by 
appeal to the St. Louis Land Court, where a verdict and 
judgment were rendered in his favor. Drehman appealed 
to the Circuit Court of St. Louis County.

Upon the trial at that court Stifle relied for his defence 
upon the 4th section of the constitution of Missouri, adopted 
in 1865, which is as follows:

“ Section 4. No person shall be prosecuted in any civil 
action for or on account of any act by him done, performed 
or executed, after the first of January, one thousand eight 
hundred and sixty-one, by virtue of military authority 
vested in him by the government of the United States, 
or that of this State, to do such acts, or in pursuance to 
orders received by him from any person vested with such 
authority; and if any action or proceeding shall have heretofore 
been, or shall hereafter be, instituted against any person for the 
doing of any such act, the defendant may plead this section in bar 
thereof.”

The court instructed the jury, substantially, that if the 
facts established by the evidence to their satisfaction, brought 
the case within this provision, the defence was valid and the 
defendant was entitled to their verdict. Drehman excepted. 
The jury found for Stifle, and the court gave judgment ac-
cordingly. Drehman thereupon appealed to the Supreme
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Court of the State, which affirmed the judgment, and he has 
brought the case to this court for review.

Two grounds of jurisdiction here and of error below are 
relied upon:

I. It is alleged that this section of the constitution of 
Missouri “ is a bill of pains and penalties within the mean-
ing of the Constitution of the United States, and therefore 
invalid.”

The Constitution of the United States declares that “ no 
State shall pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts.” When the Con-
stitution was adopted, bills of attainder and bills of pains and 
penalties were well known in the English law. Each of 
those terms had a clear and well-defined meaning. Bills of 
attainder were acts of Parliament whereby sentence of death 
was pronounced against the accused. Courts of justice were 
employed only to register the edict and carry the sentence 
into execution. Bills of pains and penalties were acts de-
nouncing milder punishments. The term “ bill of attain-
der” in the National Constitution is generical, and embraces 
bills of both classes.*  It is too clear to require discussion 
that the provision in question of the constitution of Mis-
souri belongs to neither of the categories mentioned. If 
not the opposite of penal, there is certainly nothing punitive 
in its character. It simply exempts from suits in a certain 
class of cases those who might otherwise be harassed by liti-
gation and made liable in damages. It is rather in the na-
ture of the indemnity acts,- also well known in the English 
law.f

IL It is insisted that this section 11 is a law impairing the 
obligation of contracts, in violation of the Constitution of 
the United States.”

This proposition is founded upon a provision in the lease 
that the lessor should keep the lessee “ in lawful possession

* 2 Woodeson’s Lectures, 622-624; Gaines et al. v. Buford, 5 Dana, 509; 
Story on the Constitution, § 1344 ; Ex parte Garland, 4 Wallace, 324.

f Rowland on the English Constitution, 563 ; 2 May, 267, 324.
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of the said leased premises during this lease,” &c. It is said 
that this covenant became obligatory upon Stifle by virtue 
of his being the assignee of the reversion of the estate; that 
the law of landlord and tenant of Missouri, in force when 
the lease was executed, became a part of the contract; that 
one of the remedies to which Drehman was entitled by this 
law to enforce the covenant in question was the proceeding 
by forcible entry and detainer; that this section of the con-
stitution of Missouri, as construed by the Supreme Court of 
the State,'has deprived him of that remedy, and thus im-
pairs the obligation of his contract. This view of the sub-
ject is supported by the counsel for the plaintiff*  in error 
with ingenuity, research, and ability; but they have failed 
to convince us of the soundness of the proposition.

The 26th section of the statute of Missouri upon the sub-
ject of forcible entry and detainer declares as follows: “ The 
merits of the title shall in no wise be inquired into on any 
complaint which shall be exhibited by virtue of the pro-
visions of this act.” This proceeding has no relation to the 
rights of property of the parties. It turns entirely on the 
facts of lawful possession by the plaintiff and unlawful, entry 
by the defendant. The defendant may have a valid title, 
the plaintiff possession without any title; and yet the de-
fendant, having entered without the plaintiff’s consent, may 
be dispossessed, and the plaintiff be restored to possession. 
If a party desires to assert his title and enforce his rights, 
he must resort to the remedies provided for that purpose. 
This form of procedure is not one of them.*  It cannot, 
therefore, be maintained that this .remedy entered into the 
contract between the lessor and lessee. The legislature 
might have abolished it, by repealing the statute, without 
impairing any right within the meaning of the contract pro-
vision of the Federal Constitution, acquired while the statute 
was in force. In this respect it stands on the same footing 
with any other action ex delicto.

Whether the instructions excepted to were right or wrong

* Gibson v. Ting, 29 Missouri, 134 ; Butler v. Cardwell, 33 Id. 86.
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is an inquiry which lies beyond the sphere of our powers 
and duties. If an action of covenant or ejectment had been 
brought, and it had been held that the constitution of Mis-
souri affected the right of recovery, the question would per-
haps have presented a different aspect. But no such case 
is before us, and we have not had occasion to consider the 
subject. The right of a State legislature to pass retroactive 
laws, where there is no inhibition in the constitution of the 
State, provided they do not impair the obligation of a con-
tract, and are not ex post facto in their character, is too well 
settled to admit of doubt.*  We find no error in the record 
of which we can take cognizance.

Judg ment  aff irmed .

Hep burn  v . Gris wold .

1. Construed by the plain import of their terms and the manifest intent of
the legislature, the statutes of 1862 and 1863, which make United States 
notes a legal tender in payment of debts, public and private, apply to 
debts contracted before as well as to debts contracted after enactment.

2. The cases of Lane County v. Oregon, Bronson v. Rodes, and Butler v. Hor-
witz (7 Wallace 71, 229, and 258), in which it was held that, upon a 
sound construction of those statutes, neither taxes imposed by State 
legislation nor dues upon contracts for the payment or delivery of coin 
or bullion are included, by legislative intent, under the description of 
“ debts, public and private,” are approved and reaffirmed.

3. When a case arises for judicial determination, and the decision depends
on the alleged inconsistency of a legislative provision with the Consti-
tution, it is the plain duty of the Supreme Court to compare the act 
with the fundamental law, and if the former cannot, upon a fair con-
struction, be reconciled with the latter, to give effect to the Constitution 
rather than the statute.

4. There is in the Constitution no express grant of legislative power to make
any description of credit currency a legal tender in payment of debts.

5. The words “ all laws necessary and proper for carrying into execution ”
powers expressly granted or vested have, in the Constitution, a sense

* Williamson v. Leland, 2 Peters, 627; Watson v. Mercer, 8 Id. 88; 
Kearney v. Taylor, 15 Howard, 494; Sattelee v. Mathewson, 2 Peters, 380; 
Society v. Pawlet, 4 Id. 480; Railroad v. Nesbit, 10 Howard, 401 ; Albee v. 
May, 2 Paine, 74 ; Andrews v. Russell, 7 Blackford, 475.
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equivalent to that of the words laws, not absolutely necessary indeed, 
but appropriate, plainly adapted to constitutional and legitimate ends, 
which are not prohibited, but consistent with the letter and spirit of the 
Constitution; laws really calculated to effect objects intrusted to the 
government.

6. Among means appropriate, plainly adapted, not inconsistent with the
spirit of the Constitution, nor prohibited by its terms, the legislature 
has unrestricted choice; but no power can be derived by implication from 
any express power to enact laws as means for carrying it into execution

< unless such laws come within this description.
7. The making of notes or bills of credit a legal tender in payment of pre-

existing debts is not a means appropriate, plainly adapted, or really cal-
culated to carry into effect any express power vested in Congress, is in-
consistent with the spirit of the Constitution, and is prohibited by the 
Constitution.

8. The clause in the acts of 1862 and 1863 which makes United States notes
a legal tender in payment of all debts, public and private, is, so far as it 
applies to debts contracted before the passage of those acts, unwarranted 
by the Constitution.

9. Prior to the 25th of February, 1862, all contracts for the payment of
money, not expressly stipulating otherwise, were, in legal effect and 
universal understanding, contracts for the payment of coin, and, under 
the Constitution, the parties to such contracts are respectively entitled 
to demand and bound to pay the sums due, according to their terms, in 
coin, notwithstanding the clause in that act, and the subsequent acts of 
like tenor, which make United States notes a legal tender in payment 
of such debts.

Error  to the Court of Appeals of Kentucky, the case 
being this:

On the 20th of June, 1860, a certain Mrs. Hepburn made 
a promissory note, by which she promised to pay to Henry 
Griswold on the 20th of February, 1862, eleven thousand 
two hundred and fifty “ dollars.”

At the time when the note was made, as also at the time 
when it fell due, there was, confessedly, no lawful money of 
the United States, or money which could lawfully be ten-
dered in payment of private debts, but gold and silver coin.

Five days after the day when the note by its terms fell 
due, that is to say, on the 25th of February, 1862, in an exi-
gent crisis of the nation, in which the government was en-
gaged in putting down an armed rebellion of vast magnitude, 
Congress passed an act authorizing the issue of $150,000,000
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of its own notes,*  and enacted in regard to them, by one 
clause in the first section of the act, as follows:

“ And such notes, herein authorized, shall be receivable in pay-
ment of all taxes, internal duties, excises, debts, and demands of every 
kind due to the United States, except duties on imports, and of all 
claims and demands against the United States of every kind 
whatsoever, except for interest upon bonds and notes, which 
shall be paid in coin; and shall also be lawful money and a legal 
tender in payment of all debts, public and private, within the United 
States, except duties on imports and interest as aforesaid.”

The note given by Mrs. Hepburn not being paid at matu-
rity, interest accrued on it. And in March, 1864, suit having 
been brought on the note in the Louisville Chancery Court, 
she tendered in United States notes issued under the act 
mentioned, $12,720, the amount of principal of the note with 
the interest accrued to the date of tender, and some costs, 
in satisfaction of the plaintiff’s claim. The tender was re-
fused. The notes were then tendered and paid into court; 
and the chancellor, “resolving all doubts in favor of the 
Congress,” declared the tender good and adjudged the debt, 
interest and costs to be satisfied accordingly.

The case was then taken by Griswold to the Court of 
Errors of Kentucky, which reversed the chancellor’s judg-
ment, and remanded the case with instructions to enter a 
contrary judgment.

From the judgment of the Court of Errors of Kentucky, 
the case was brought by Mrs. Hepburn here.

The cause was first argued at the Term of December, 1867, 
upon printed briefs submitted by Mr. Preston for the plain-
tiff in error, and Mr. Griswold contra. Subsequently, upon 
the suggestion of Mr. Stanbery, then Attorney-General, as to 
the great public importance of the question, the court ordered 
the cause and other causes involving, incidentally, the same 
question, to stand over to December Term, 1868, for reargu-
ment, with leave to the government to be heard. Accord-
ingly, at that term the constitutionality of the provision in

For the general form of the notes, see 7 Wallace, 26.
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the act making the notes above-described a legal tender, was 
elaborately argued by Mr. B. B. Curtis (counsel for the plain-
tiff in error, in Willard v. Tayloe}, and by Mr. Evarts, Attorney- 
General, for the United States, in support of the provision, and by 
Mr. Clarkson N. Potter (of counsel for the defendant in error in 
this case}, against the provision.

And the constitutionality of the provision had been argued 
at different times, by other counsel, in five other cases, which 
it was supposed by their counsel might depend on it, but 
four of which were decided on other grounds; to wit, in 

. support of the constitutionality by ^Mr. Carlisle, Mr. W. 8. 
Cox, Mr. Williams, Mr. S. S. Rogers, Mr. B. R. Curtis, Mr. 
L. P. Poland, Mr. Howe, and against it by Mr. Bradley, Mr. 
Wilson, Mr. Johnson, Mr. John J. Townsend, Mr. McPher-
son, Mr. Wills, in Thomson v. Riggs,*  in Lane County v. 
Oregon,^ in Bronson v. Rodes,\ in Willard v. Tayloe,§ and in 
Broderick v. Magraw.\\ The question was therefore thor-
oughly argued. And it was held long under advisement.

It is deemed unnecessary here to present the arguments, 
already in part presented, in some of the cases named, the 
matter in the present case being fully argued on both sides, 
from the bench.

The CHIEF JUSTICE delivered the opinion of the court.
The question presented for our determination by the record 

in this case is, whether or not the payee or assignee of a note, 
made before the 25th of February, 1862, is obliged by law 
to accept in payment United States notes, equal in nominal 
amount to the sum due according to its terms, when tendered 
by the maker or other party bound to pay it ? And this re-
quires, in the first place, a construction of that clause of the 
first section of the act of Congress passed on that day, which 
declares the United States notes, the issue of which was 
authorized by the statute, to be a legal tender in payment 
of debts. The clause has already received much considera-
tion here, and this court has held that, upon a sound con-

* 5 Wallace, 663. f 7 Id- 73- t Id- 229-
g Supra, 557. || Infra, 639.
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struction, neither taxes imposed by State legislation,*  nor 
demands upon contracts which stipulate^ in terms for the 
payment or delivery of coin or bullion,! are included by 
legislative intention under the description of debts public 
and private. We are now to determine whether this descrip-
tion embraces debts contracted before as well as after the 
date of the act.

It is an established rule for the construction of statutes, 
that the terms employed by the legislature are not to receive 
an interpretation which conflicts with acknowledged prin-
ciples of justice and equity, if another sense, consonant with 
those principles, can be given to them. But this rule cannot 
prevail where the intent is clear. Except in the scarcely 
supposable case where a statute sets at nought the plainest 
precepts of morality and social obligation, courts must give 
effect to the clearly ascertained legislative intent, if not re-
pugnant to the fundamental law ordained in the Consti-
tution.

Applying the rule just stated to the act under considera-
tion, there appears to be strong reason for construing the 
word debts as having reference only to debts contracted sub-
sequent to the enactment of the law. For no one will ques-
tion that the United States notes, which the act makes a legal 
tender in payment, are essentially unlike in nature, and, 
being irredeemable in coin, are necessarily unlike in value, 
to the lawful money intended by parties to contracts for the 
payment of money made before its passage. The lawful 
money then in use and made a legal tender in payment, 
consisted of gold and silver coin. The currency in use under 
the act, and declared by its terms to be lawful money and a 
legal tender, consists of notes or promises to pay impressed 
upon paper, prepared in convenient form for circulation, and 
protected against counterfeiting by suitable devices and pen-
alties. The former possess intrinsic value, determined by 
the weight and fineness of the metal; the latter have no 
intrinsic value, but a purchasing value, determined by the

* Lane County v. Oregon, 7 Wallace, 71.
f Bronson v. Rodes, 7 Id. 229; Butler v. Horwitz, lb. 258.
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quantity in circulation, by general consent to its currency in 
payments, and by opinion as to the probability of redemption 
in coin. Both derive, in different degrees, a certain ad-
ditional value from their adaptation to circulation by the 
form and impress given to them under National authority, 
and from the acts making them respectively a legal tender.

Contracts for the payment of money, made before the act 
of 1862, had reference to coined money, and could not be 
discharged, unless by consent, otherwise than by tender of 
the sum due in coin. Every such contract, therefore, was, 
in legal import, a contract for the payment of coin.

There is a well-known law of currency, that notes or 
promises to pay, unless made conveniently and promptly 
convertible into coin at the will of the holder, can never, 
except under unusual and abnormal conditions, be at par in 
circulation with coin. It is an equally well-known law, that 
depreciation of notes must increase with the increase of the 
quantity put in circulation and the diminution of confidence 
in the ability or disposition to redeem. Their appreciation 
follows the reversal of these conditions. No act making 
them a legal tender can change materially the operation of 
these laws. Their force has been strikingly exemplified in 
the history of the United States notes. Beginning with a 
very slight depreciation when first issued, in March, 1862, 
they sankin July, 1864, to the rate of two dollars and eighty- 
five cents for a dollar in gold, and then rose until recently a 
dollar and twenty cents iii paper became equal to a gold 
dollar.

Admitting, then, that prior contracts are within the in-
tention of the act, and assuming that the act is warranted 
by the Constitution, it follows that the holder of a promis-
sory note, made before the act, for a thousand dollars, pay-
able, as we have just seen, according to the law and accord-
ing to the intent of the parties, in coin, was required, when 
depreciation reached its lowest point, to accept in payment 
a thousand note dollars, although with the thousand coin 
dollars, due under the contract, he could have purchased on 
that day two thousand eight hundred and fifty such dollars.



Dec. 1869.] Hepburn  v . Gris wold . 609

■Opinion of the court.

Every payment, since the passage of the act, of a note of 
earlier date, has presented similar, though less striking 
features.

Now, it certainly needs no argument to prove that an act, 
compelling acceptance in satisfaction of any other than stip-
ulated payment, alters arbitrarily the terms of the contract 
and impairs its obligation, and that the extent of impair-
ment is in the proportion of the inequality of the payment 
accepted under the constraint of the law to the payment due 
under the contract. Nor does it need argument to prove 
that the practical operation of such an act is contrary to jus-
tice and equity. It follows that no construction which at-
tributes such practical operation to an act of Congress is to 
be favored, or indeed to be admitted, if any other can be 
reconciled with the manifest intent of the legislature.

What, then, is that manifest intent? Are we at liberty, 
upon a fair and reasonable construction of the act, to say 
that Congress meant that the word “debts” used in the act 
should not include debts contracted prior to its passage?

In the case of Bronson v. Rodes, we thought ourselves war- 
ranted in holding that this word, as used in,the statute, does 
not include obligations created by express contracts for the 
payment of gold and silver, whether coined or in bullion. 
This conclusion rested, however, mainly on the terms of the 
act, which not only allow, but require payments in coin by 
or to the government, and may be fairly considered, inde-
pendently of considerations belonging to the law of con-
tracts for the delivery of specified articles, as sanctioning 
special private contracts for like payments; without which, 
indeed, the provisions relating to government payments 
could hardly have practical effect. This consideration, how-
ever, does not apply to the matter now'before us. There is 
nothing in the terms of the act which looks to any differ-
ence in its operation on different descriptions of debts pay-
able generally in money—that is to say, in dollars and parts 
of a dollar. These terms, on the contrary, in their obvious 
import, include equally all debts not specially expressed to 
be payable in gold or silver, whether arising under past

VOL. VIII. 39
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contracts and already due, or arising under such contracts 
and to become due at a future day, or arising and becoming 
due under subsequent contracts. A strict and literal con-
struction indeed would, as suggested by. Mr. Justice Story,*  
in respect to the same word used in the Constitution, limit 
the word “debts” to debts existing; and if this construction 
cannot be accepted because the limitation sanctioned by it can-
not be reconciled with the obvious scope and purpose of the 
act, it is certainly conclusive against any interpretation which 
will exclude existing debts from its operation. The same 
conclusion results from the exception of interest on loans 
and duties on imports from the effect of the legal tender 
clause. This exception affords an irresistible implication 
that no description of debts, whenever contracted, can be 
withdrawn from the effect of the act if not included within 
the terms or the reasonable intent of the exception. And 
it is worthy of observation in this connection, that in all the 
debates to which the act gave occasion in Congress, no sug-
gestion was ever made that the legal tender clause did not 
apply as fully to contracts made before as to contracts made 
after its passage.

These considerations seem to us conclusive. We do not 
think ourselves at liberty, therefore, to say that Congress 
did not intend to make the notes authorized by it a legal 
tender in payment of debts contracted before the passage 
of the act.

We are thus brought to the question, whether Congress 
has power to make notes issued under its authority a legal 
tender in payment of debts, which, when contracted, were 
payable by law in gold and silver coin.

The delicacy and importance of this question has not been 
overstated in the argument. This court always approaches 
the consideration of questions of this nature reluctantly; and 
its constant rule of decision has been, and is, that acts of 
Congress must be regarded as constitutional, unless clearly 
shown to be otherwise.

* 1 Story on the Constitution, § 921.
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But the Constitution is the fundamental law of the United 
States. By it the people have created a government, de-
fined its powers, prescribed their limits, distributed them 
among the different departments, and directed, in general, 
the manner of their exercise. No department of the govern-
ment has any other powers than those thus delegated to it 
by the people. All the legislative power granted by the 
Constitution belongs to Congress; but it has no legislative 
power which is not thus granted. And the same observa-
tion is equally true in its application to the executive and 
judicial powers granted respectively to the President and 
the courts. All these powers differ in kind, but not in 
source or in limitation. They all arise from the Constitu-
tion, and are limited by its terms.

It is the function of the judiciary to interpret and apply 
the law to cases between parties as they arise for judgment. 
It can only declare what the law is, and enforce, by proper 
process, the law thus declared. But, in ascertaining the 
respective rights of parties, it frequently becomes necessary 
to consult the Constitution. For there can be no law in-
consistent with the fundamental law. No enactment not in 
pursuance of the authority conferred by it can create obliga-
tions or confer rights. For such is the express declaration 
of the Constitution itself in these words:

“The Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made under the authority of the 
United States, shall be the supreme law of the land; and the 
judges of every State shall be bound thereby, anything in 
the constitution or laws of any State to the contrary not-
withstanding.”

Not every act of Congress, then, is to be regarded as the 
supreme law of the land; nor is it by every act of Congress 
that the judges are bound. This character and this force 
belong only to such acts as are “ made in pursuance of the 
Constitution.”

When, therefore, a case arises for judicial determination, 
and the decision depends on the alleged inconsistency of a
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legislative provision with the fundamental law, it is the plain 
duty of the court to compare the act with the Constitution, 
and if the former cannot, upon a fair construction, be recon-
ciled with the latter, to give effect to the Constitution rather 
than the statute. This seems so plain that it is impossible 
to make it plainer by argument. If it be otherwise the Con-
stitution is not the supreme law; it is neither necessary or 
useful, in any case, to inquire whether or not any act of 
Congress was passed in pursuance of it; and the oath which 
every member of this court is required to take, that he 
“will administer justice without respect to persons, and do 
equal right to the poor and the rich, and faithfully perform 
the duties incumbent upon him to the best of his ability and 
understanding, agreeably to the Constitution and laws of 
the United States,” becomes an idle and unmeaning form.

The case before us is one of private right. The plaintiff 
in the court below sought to recover of the defendants a 
certain sum expressed on the face of a promissory note. 
The defendants insisted on the right, under the act of Feb-
ruary 25th, 1862, to acquit themselves of their obligation by 
tendering in payment a sum nominally equal in United 
States notes. But the note had been executed before the 
passage of the act, and the plaintiff’ insisted on his right 
under the Constitution to be paid the amount due in gold 
and silver. And it has not been, and cannot be, denied that 
the plaintiff was entitled to judgment according to his claim, 
unless bound by a constitutional law to accept the notes as 
coin.

Thus two questions were directly presented: Were the 
defendants relieved by the act from the obligation assumed 
in the contract? Could the plaintiff be compelled, by a 
judgment of the court, to receive in payment a currency of 
different nature and value from that which was in the con-
templation of the parties when the contract was made ?

The Court of Appeals resolved both questions in the 
negative, and the defendants, in the original suit, seek the 
reversal of that judgment by writ of error.
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It becomes our duty, therefore, to determine whether the 
act of February 25th, 1862, so far as it makes United States 
notes a legal tender in payment of debts contracted prior to 
its passage, is constitutional and valid or otherwise. Under 
a deep sense of our obligation to perform this duty to the 
best of our ability and understanding, we shall proceed to 
dispose of the case presented by the record.

We have already said, and it is generally, if not univer-
sally, conceded, that the government of the United States is 
one of limited powers, and that no department possesses any 
authority not granted by the Constitution.

It is not necessary, however, in order to prove the exist-
ence of a particular authority to show a particular and ex-
press grant. The design of the Constitution was to establish 
a government competent to the direction and administration 
of the affairs of a great nation, and, at the same time, to mark, 
by sufficiently definite lines, the sphere of its operations. To 
this end it was needful only to make express grants of gen-
eral powers, coupled with a further grant of such incidental 
and auxiliary powers as might be required for the exercise of 
the powers expressly granted. These powers are necessarily 
extensive. It has been found, indeed, in the practical ad-
ministration of the government, that a very large part, if not 
the largest part, of its functions have been performed in the 
exercise of powers thus implied.

But the extension of power by implication was regarded 
with some apprehension by the wise men who framed, and 
by the intelligent citizens who adopted, the Constitution. 
This apprehension is manifest in the terms by which the 
grant of incidental and auxiliary powers is made. All 
powers of this nature are included under the description of 
“ power to make all laws necessary and proper for carrying 
into execution the powers expressly granted to Congress or 
vested by the Constitution in the government or in any of 
its departments or officers.”

The same apprehension is equally apparent in the tenth 
article of the amendments, which declares that “ the powers 
not delegated to the United States by the Constitution, nor
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prohibited by it to the States, are reserved to the States or 
the people.”

We do not mean to say that either of these constitutional 
provisions is to be taken as restricting any exercise of power 
fairly warranted by legitimate derivation from one of the 
enumerated or express .powers. The first was undoubtedly 
introduced to exclude all doubt in respect to the existence 
of implied powers; while the words “ necessary and proper” 
were intended to have a. “ sense,” to use the words of Mr. 
Justice Story, “at once admonitory and directory,” and to 
require that the means used in the execution of an express 
power “ should be bond fide, appropriate to the end.”* The 
second provision was intended to have a like admonitory 
and directory sense, and to restrain the limited government 
established under the Constitution from the exercise of 
powers not clearly delegated or derived by just inference 
from powers so delegated.

It has not been maintained in argument, nor, indeed, 
would any one, however slightly conversant with constitu-
tional law, think of maintaining that there is in the Consti-
tution any express grant of legislative power to make any 
description of credit currency a legal tender in payment 
of debts.

We must inquire then whether this can be done in the 
exercise of an implied power.

The rule for determining whether a legislative enactment 
can be supported as an exercise of an implied power was 
stated by Chief Justice Marshall, speaking for the whole 
court, in the case of McCullough v. The Slate of Maryland 
and the statement then made has ever since been accepted 
as a correct exposition of the Constitution. His words were 
these: “Let the end be legitimate, let it be within the scope 
of the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not pro-
hibited, but consistent with the letter and spirit of the Con-
stitution, are constitutional.” And in another part of the

* 2 Story on the Constitution, p. 142, g 1253. f 4 Wheaton, 421.
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same opinion the practical application of this rule was thus 
illustrated: “ Should Congress, in the execution of its 
powers, adopt measures which are prohibited by the Con-
stitution, or should Congress, under the pretext of executing 
its powers, pass laws for the accomplishment of objects not 
intrusted to the government, it would be the painful duty 
of this tribunal, should a case requiring such a decision 
come before it, to say that such an act was not the law of 
the land. But where the law is not prohibited, and is really 
calculated to effect any of the objects intrusted to the govern-
ment, to undertake here to inquire into the degree of its 
necessity would be to pass the line which circumscribes the 
judicial department, and tread on legislative ground.”*

It must be taken then as finally settled, so far as judicial 
decisions can settle anything, that the words “all laws neces-
sary and proper for carrying into execution” powers ex-
pressly granted or vested, have, in the Constitution, a sense 
equivalent to that of the words, laws, not absolutely neces-
sary indeed, but appropriate, plainly adapted to constitu-
tional and legitimate ends; laws not prohibited, but con-
sistent with the letter and spirit of the Constitution; laws 
really calculated to effect objects intrusted to the govern-
ment.

The question before us, then, resolves itself into this: “Is 
the clause which makes United States notes a legal tender 
for debts contracted prior to its enactment, a law of the de-
scription stated in the rule?”

It is not doubted that the power to establish a standard of 
value by which all other values may be measured, or, in other 
■words, to determine what shall be lawful money and a legal 
tender, is in its nature, and of necessity, a governmental 
power. It is in all countries exercised by the government. 
In the United States, so far as it relates to the precious metals, 
it is vested in Congress by the grant of the power to coin 
money. But can a power to impart these qualities to notes, 
or promises to pay money, when offered in discharge of pre-

* 4 Wheaton, 423.
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existing debts, be derived from the coinage power, or from 
any other power expressly given ?

It is certainly not the same power as the power to coin 
money. Nor is it in any reasonable or satisfactory, sense an 
appropriate or plainly adapted means to the exercise of that 
power. Nor is there more reason for saying that it is im-
plied in, or incidental to, the power to regulate the value of 
coined money of the United States, or of foreign coins. This 
power of regulation is a power to determine the weight, pu-
rity, form, impression, ipid denomination of the several coins, 
and their relation to each other, and the relations of foreign 
coins to the monetary unit of the United States.

Nor is the power to make notes a legal tender the same as 
the power to issue notes to be used as currency. The old 
Congress, under the Articles of Confederation, was clothed 
by express grant with the power to emit bills of credit, which 
are in fact notes for circulation as currency; and yet that 
Congress was not clothed with the power to make these bills 
a legal tender in payment. And this court has recently held 
that the Congress, under the Constitution, possesses, as inci-
dental to other powers, the same power as the old Congress 
to emit bills or notes; but it was expressly declared at the 
same time that this decision concluded nothing on the ques-
tion of legal tender. Indeed, we are not aware that it has 
ever been claimed that the power to issue bills or notes has 
any identity with the power to make them a legal tender. On 
the contrary, the whole history of the country refutes that 
notion. The States have always been held to possess the 
power to authorize and regulate the issue of bills for circu-
lation by banks or individuals, subject, as has been lately de-
termined, to the control of Congress, for the purpose of estab-
lishing and securing a National currency; and yet the States 
are expressly prohibited by the Constitution from making 
anything but gold and silver coin a legal tender. This seems 
decisive on the point that the power to issue notes and the 
power to make them a legal tender are not the same power, 
and that they have no necessary connection with each other.

But it has been maintained in argument that the power to
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make United States notes a legal tender in payment of all 
debts is a means appropriate and plainly adapted to the exe-
cution of the power to carry on war, of the power to regulate 
commerce, and of the power to borrow money. If it is, and 
is not prohibited, nor inconsistent with the letter or spirit of 
the Constitution, then the act which makes them such legal 
tender must be held to be constitutional.

Let us, then, first inquire whether it is an appropriate and 
plainly adapted means for carrying on war? The affirmative 
argument maybe thus stated: Congress has power to de-
clare and provide for carrying on war; Congress has also 
power to emit bills of credit, or circulating notes receivable 
for government dues and payable, so far at least as parties are 
•willing to receive them, in discharge of government obliga-
tions; it will facilitate the use of such notes in disbursements 
to make them a legal tender in payment of existing debts; 
therefore Congress may make such notes a legal tender.

It is difficult to say to what express power the authority to 
make notes a legal tender in payment of pre-existing debts 
may not be upheld as incidental, upon the principles of this 
argument. Is there any power which does not involve the 
use of money? And is there any doubt that Congress may 
issue and use bills of credit as money in the execution of any 
power ? The power to establish post-offices and post-roads, 
for example, involves the collection and disbursement of a 
great revenue. Is not the power to make notes a legal ten-
der as clearly incidental to this power as to the war power?

The answer to this question does not appear to us doubtful. 
The argument, therefore, seems to prove too much. It car-
ries the doctrine of implied powers very far beyond any ex-
tent hitherto given to it. It asserts that whatever in any 
degree promotes an end within the scope of a general power, 
whether, in the correct sense of the word, appropriate or not, 
may be done in the exercise of an implied power.

. Can this proposition be maintained ?
It is said that this is not a question for the court deciding 

a cause, but for Congress exercising the power. But the 
decisive answer to this is that the admission of a legislative
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power to determine finally what powers have the described 
relation as means to the execution of other powers plainly 
granted, and, then, to exercise absolutely and without liabil-
ity to question, in cases involving private rights, the powers 
thus determined to have that relation, would completely 
change the nature of American government. It would con-
vert the government, which the people ordained as a govern-
ment of limited powers, into a government of unlimited 
powers. It would confuse the boundaries which separate 
the executive and judicial from the legislative authority. It 
would obliterate every criterion which this court, speaking 
through the venerated Chief Justice in the case already cited, 
established for the determination of the question whether 
legislative acts are constitutional or unconstitutional.

Undoubtedly among means appropriate, plainly adapted, 
really calculated, the legislature has unrestricted choice. But 
there can be no implied power to use means not within the 
description.

Now, then, let it be considered what has actually been 
done in the provision of a National currency. In July and 
August, 1861, and February, 1862, the issue of sixty millions 
of dollars in United States notes, payable on demand, was 
authorized.*  They were made receivable in payments, but 
were not declared a legal tender until March, 1862,f when 
the amount in circulation had been greatly reduced by re-
ceipt and cancellation. In 1862 and 1863! the issue of four 
hundred and fifty millions in United States notes, payable 
not on demand, but, in effect, at the convenience of the 
government, was authorized, subject to certain restrictions 
as to fifty millions. These notes were made receivable for 
the bonds of the National loans, for all debts due to or from 
the United States, except duties on imports and interest on 
the public debt, and were also declared a legal tender. In 
March, 1863,§ the issue of notes for parts of a dollar was 
authorized to an amount not exceeding fifty millions of dol-
lars. These notes were not declared a legal tender, but were

* 12 Stat, at Large, 259, 313, and 338. f lb*  370.
J lb. 345, 532, and 709. % lb. 711.
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made redeemable under regulations to be prescribed by the 
Secretary of the Treasury. In February, 1863,*  the issue 
of three hundred millions of dollars in notes of the National 
banking associations was authorized. These notes were 
made receivable to the same extent as United States notes, 
and provision was made to secure their redemption, but they 
wTere not made a legal tender.

The several descriptions of notes have since constituted, 
under the various acts of Congress, the common currency of 
the United States. The notes which were riot declared, a 
legal tender have circulated wTith those which were so de-
clared without unfavorable discrimination.

It may be added as a part of the history that other issues, 
bearing interest at various rates, were authorized and made 
a legal tender, except in redemption of bank notes, for face 
amount exclusive of interest. Such were the one and two 
years live per cent, notes and three years compound interest 
notes.f These notes never entered largely or permanently 
into the circulation; and there is no reason to think that their 
utility was increased or diminished by the act which declared 
them a legal tender for face amount. They need not be further 
considered here. They serve only to illustrate the tendency 
remarked by all who have investigated the subject of paper 
money, to increase the volume of irredeemable issues, and 
to extend indefinitely the application of the quality of legal 
tender. That it was carried no farther during the recent 
civil war, and has been carried no farther since, is due to cir-
cumstances, the consideration of which does not belong to 
this discussion.

We recur, then, to the question under consideration. No 
one questions the general constitutionality, and not very 
many, perhaps, the general expediency of the legislation by 
which a note currency has been authorized in recent years. 
The doubt is as to the power to declare a particular class of 
these notes to be a legal tender in payment of pre-existing 
debts.

* 12 Stat, at Large, 669. f 13 Id. 218, 425.
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The only ground upon which this power is asserted is, 
not that the issue of notes was an appropriate and plainly 
adapted means for carrying on the war, for that is admitted; 
but that the making of them a legal tender to the extent 
mentioned was such a means.

Now, we have seen that of all the notes issued those not 
declared a legal tender at all constituted a very large pro-
portion, and that they circulated freely and without dis-
count.

It may be Said that their equality in circulation and credit 
was due to the provision made by law for the redemption 
of this paper in legal tender notes. But this provision, if 
at all useful in this respect, was of trifling importance com-
pared with that which made them receivable for government 
dues. All modern history testifies that, in time of war espe-
cially, when taxes are augmented, large loans negotiated, 
and heavy disbursements made, notes issued by the author-
ity of the government, and made receivable for dues of the 
government, always obtain at first a ready circulation; and 
even when not redeemable in coin, on demand, are as little 
and usually less subject to depreciation than any other de-
scription of notes, for the redemption of which no better 
provision is made. And the history of the legislation under 
consideration is, that it was upon this quality of receivability, 
and not upon the quality of legal tender, that reliance for 
circulation was originally placed; for the receivability clause 
appears to have been in the original draft of the bill, while 
the legal tender clause seems to have been introduced at a 
later stage of its progress.

These facts certainly are not without weight as evidence 
that all the useful purposes of the notes would have been 
fully answered without making them a legal tender for pre-
existing debts. It is denied, indeed, by eminent writers, that 
the quality of legal tender adds anything at all to the credit 
or usefulness of government notes. They insist, on the 
contrary, that it impairs both. However this may be, it 
must be remembered that it is as a means to an end to be 
attained by the action of the government, that the implied
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power of making notes a legal tender in all payments is 
claimed under the Constitution. Now, how far is the gov-
ernment helped by this means? Certainly it cannot obtain 
new supplies or services at a cheaper rate, for no one will 
take the notes for more than they are worth at the time of 
the new contract. The price will rise in the ratio of the 
depreciation, and this is all that could happen if the notes 
were not made a legal tender. But it may be said that the 
depreciation will be less to him who takes them from the 
government, if the government will pledge to him its power 
to compel his creditors to receive them at par in payments. 
This is, as we have seen, by no means certain. If the quan-
tity issued be excessive, and redemption uncertain and re-
mote, great depreciation will take place; if, on the other 
hand, the quantity is only adequate to the demands of busi-
ness, and confidence in early redemption is strong, the notes 
will circulate freely, whether made a legal tender or not.

But if it be admitted that some increase o€ availability is 
derived from making the notes a legal tender under new 
contracts, it by no means follows that any appreciable ad-
vantage is gained by compelling creditors to receive them in 
satisfaction of pre-existing debts. And there is abundant evi-
dence, that whatever benefit is possible from that compulsion 
to some individuals or to the government, is far more than 
outweighed by the losses of property, the derangement of 
business, the fluctuations of currency and values, and the 
increase of prices to the people and the government, and the 
Ions train of evils which flow from the use of irredeemable 
paper money. It is true that these evils are not to be at-
tributed altogether to making it a legal tender. But this 
increases these evils. It certainly widens their extent and 
protracts their continuance.

We are unable to persuade ourselves that an expedient of 
this sort is an appropriate and plainly adapted means for the 
execution of the power to declare and carry on war. If it 
adds nothing to the utility of the notes, it cannot be upheld 
as a means to the end in furtherance of which the notes are 
issued. Nor can it, in our judgment, be upheld as such, if,
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while facilitating in some degree the circulation of the notes, 
it debases and injures the currency in its proper use to a 
much greater degree. And these considerations seem to us 
equally applicable to the powers to regulate commerce and 
to borrow money. Both powers necessarily involve the use 
of money by the people and by the government, but neither, 
as we think, carries with it as an appropriate and plainly 
adapted means to its exercise, the power of making circu-
lating notes a legal tender in payment of pre-existing debts.

But there is another view, which seems to us decisive, to 
whatever express power the supposed implied power in 
question may be referred. In the rule stated by Chief Jus-
tice Marshall, the words appropriate, plainly adapted, really 
calculated, are qualified by the limitation that the means 
must be not prohibited, but consistent with the letter and 
spirit of the Constitution. Nothing so prohibited or incon-
sistent can be regarded as appropriate, or plainly adapted, 
or really calculated means to any end.

Let us inquire, then, first, whether making bills of credit 
a legal tender, to the extent indicated, is consistent with the 
spirit of the Constitution.

Among the great cardinal principles of that instrument, no 
one is more conspicuous or more venerable than the establish-
ment of justice. And what was intended by the establish-
ment of justice in the minds of the people who ordained it 
is, happily, not a matter of disputation. It is not left to in-
ference or conjecture, especially in its relations to contracts.

When the Constitution was undergoing discussion in the 
Convention, the Congress of the Confederation was engaged 
in the consideration of the ordinance for the government of 
the territory northwest of the Ohio, the only territory subject 
at that time to its regulation and control. By this ordinance 
certain fundamental articles of compact were established be-
tween the original States and the people and States of the 
territory, for the purpose, to use its own language, “of ex-
tending the fundamental principles of civil and religious lib-
erty, whereon these republics” (the States united under the 
Confederation), “their laws, and constitutions are erected.”
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Among these fundamental principles was this: “ And in the 
just preservation of rights and property it is understood 
and declared that no law ought ever to be made, or have 
force in the said territory, that shall in any manner whatever 
interfere with or affect private contracts or engagements 
bond fide and without fraud previously formed.”

The same principle found more condensed expression in 
that most valuable provision of the Constitution of the 
United States, ever recognized as an efficient safeguard 
against injustice, that “no State shall pass any law impair-
ing the obligation of contracts.”

It is true that this prohibition is not applied in terms to 
the government of the United States. Congress has express 
power to enact bankrupt laws, and we do not say that a law 
made in the execution of any other express power, which, 
incidentally only, impairs the obligation of a contract, cau 
be held to be unconstitutional for that reason.

But we think it clear that those who framed and those 
who adopted the Constitution, intended that the spirit of 
this prohibition should pervade the entire body of legisla-
tion, and that the justice which the Constitution was or-
dained to establish was not thought by them to be compati-
ble with legislation of an opposite tendency. In other words, 
we cannot doubt that a law not made in pursuance of an 
express power, which necessarily and in its direct operation 
impairs the obligation of contracts, is inconsistent with the 
spirit of the Constitution.

Another provision, found in the fifth amendment, must 
be considered in this connection. We refer to that which 
ordains that private property shall not be taken for public 
use without compensation. This provision is kindred in 
spirit to that which forbids legislation impairing the obliga-
tion of contracts; but, unlike that, it is addressed directly 
and solely to the National government. It does not, in terms, 
prohibit legislation which appropriates the private property 
of one class of citizens to the use of another class ; but if 
such property cannot be taken for the benefit of all, without 
compensation, it is difficult to understand how it can be so
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taken for the benefit of a part without violating the spirit 
of the prohibition.

But there is another provision in the same amendment, 
which, in our judgment, cannot have its full and intended 
effect unless construed as a direct prohibition of the legis-
lation which we have been considering. It is that which 
declares that “ no person shall be deprived of life, liberty, or 
property, without due process of law.”

It is not doubted that all the provisions of this amend-
ment operate directly in limitation and restraint of the 
legislative powers conferred by the Constitution. The only 
question is, whether an act which compels all those who 
hold contracts for the payment of gold and silver money to 
accept in payment a currency of inferior value deprives such 
persons of property without due process of law.

It is quite clear, that w’hatever may be the operation of 
such an act, due process of law makes no part of it. Does 
it deprive any person of property ? A very large proportion 
of the property of civilized men exists in the form of con-
tracts. These contracts almost invariably stipulate for the 
payment of money. And we have already seen that con-
tracts in the United States, prior to the act under considera-
tion, for the payment of money, were contracts to pay the 
sums specified in gold and silver coin. And it is beyond 
doubt that the holders of these contracts were and are as 
fully entitled to the protection of this constitutional pro-
vision as the holders of any other description of property.

But it may be said that the holders of no description of 
property are protected by it from legislation which inci-
dentally only impairs its value. And it may be urged in 
illustration that the holders of stock in a turnpike, a bridge, 
or a manufacturing corporation, or an insurance company, 
or a bank, cannot invoke its protection against legislation 
which, by authorizing similar works or corporations, reduces 
its price in the market. But all this does not appear to meet 
the real difficulty. In the cases mentioned the injury is 
purely contingent and incidental. In the case we are con-
sidering it is direct and inevitable.
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If in the cases mentioned the holders of the stock were 
required by law to convey it on demand to any one who 
should think fit to offer half its value for it, the analogy 
would be more obvious. No one probably could be found 
to contend that an act enforcing the acceptance of fifty or 
seventy-five acres of land in satisfaction of a contract to con-
vey a hundred would not come within the prohibition against 
arbitrary privation of property.

We confess ourselves unable to perceive any solid distinc-
tion between such an act and an act compelling all citizens 
to accept, in satisfaction of all contracts for money, half or 
three-quarters or any other proportion less than the whole 
of the value actually due, according to their terms. It is 
difficult to conceive what act would take private property 
without process of law if such an act would not.

We are obliged to conclude that an act making mere 
promises to pay dollars a legal tender in payment of debts 
previously contracted, is not a means appropriate, plainly 
adapted, really calculated to carry into effect any express 
power vested in Congress; that such an act is inconsistent 
with the spirit of the Constitution; and that it is prohibited 
by the Constitution.

It is not surprising that amid the tumult of the late civil 
war, and under the influence of apprehensions for the safety 
of the Republic almost universal, different views, never before 
entertained by American statesmen or jurists, were adopted 
by many. The time was not favorable to considerate reflec-
tion upon the constitutional limits of legislative or executive 
authority. If power was assumed from patriotic motives, 
the assumption found ready justification in patriotic hearts. 
Many who doubted yielded their doubts; many who did not 
doubt were silent. Some who were strongly averse to making 
government notes a legal tender felt themselves constrained 
to acquiesce in the views of the advocates of the measure. 
Not a few who then insisted upon its necessity, or acquiesced 
in that view, have, since the return of peace, and under the 
influence of the calmer time, reconsidered their conclusions,

VOL. VIII. 40
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and now concur in those which we have just announced. 
These conclusions seem to us to be fully sanctioned by the 
letter and spirit of the Constitution.

We are obliged, therefore, to hold that the defendant in 
error was not bound to receive from the plaintiffs the cur-
rency tendered to him in payment of their note, made before 
the passage of the act of February 25th, 1862. It follows 
that the judgment of the Court of Appeals of Kentucky must 
be affirmed.

It is proper to say that Mr. Justice Grier, who was a mem-
ber of the court when this cause was decided in conference,*  
and when this opinion was directed to be read,! stated his 
judgment to be that the legal tender clause, properly con-
strued, has no application to debts contracted prior to its 
enactment; but that upon the construction given to the act 
by the other judges he concurred in the opinion that the 
clause, so far as it makes United States notes a legal tender 
for such debts, is not warranted by the Constitution.

Judg ment  affi rmed .

Mr. Justice MILLER (with whom concurred SWAYNE 
and DAVIS, JJ.), dissenting.

The provisions of the Constitution of the United States 
which have direct reference to the function of legislation 
may be divided into three primary classes:

1. Those which confer legislative powers on Congress.
2. Those which prohibit the exercise of legislative powers 

by Congress.
3. Those which prohibit the States from exercising cer-

tain legislative powers.
The powers conferred on Congress may be subdivided 

into the positive and the auxiliary, or, as they are more com-
monly called, the express and the implied powers.

As instances of the former class may be mentioned the 
power to borrow money, to raise and support armies, and 
to coin money and regulate the value thereof.

* November 27th, 1869. f January 29th, 1870.
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The implied or auxiliary powers of legislation are founded 
largely on that general provision which closes the enumera-
tion of powers granted in express terms, by the declaration 
that Congress shall also “ have power to make all laws which 
shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in 
any department or officer thereof.”

The question which this court is called upon to consider, 
is whether the authority to make the notes of the United 
States a lawful tender in payment of debts, is to be found in 
Congress under either of these classes of legislative powers.

As one of the elements of this question, and in order to 
negative any idea that the exercise of such a power would 
be an invasion of the rights reserved to the States, it may be 
as well to say at the outset, that this is among the subjects 
of legislation forbidden to the States by the Constitution. 
Among the unequivocal utterances of that instrument on 
this subject of legal tender, is that which declares that “ no 
State shall coin money, emit bills of credit, or make anything 
but gold and silver coin a tender in payment of debts;” thus 
removing the whole matter from the domain of State legis-
lation.

No such prohibition is placed upon the power of Congress 
on this subject, though there are, as I have already said, 
matters expressly forbidden to Congress; but neither this 
of legal tender, nor of the power to emit bills of credit, or to 
impair the obligation of contracts, is among them. On the 
contrary, Congress is expressly authorized to coin money 
and to regulate the value thereof, and of foreign coins, and 
to punish the counterfeiting of such coin and of the securi-
ties of the United States. It has been strongly argued by 
many able jurists that these latter clauses, fairly construed, 
confer the power to make the securities of the United States 
a lawful tender in payment of debts.

While I am not able to see in them standing alone a suffi-
cient warrant for the exercise of this power, they are not 
without decided weight when we come to consider the ques-
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tion of the existence of this power, as one necessary and 
proper for carrying into execution other admitted powers of 
the government. For they show that so far as the framers 
of the Constitution did go in granting express power over 
the lawful money of the country, it was confided to Congress 
and forbidden to the States; and it is no unreasonable in-
ference, that if it should be found necessary in carrying into 
effect some of the powers of the government essential to its 
successful operation, to make its securities perform the office 
of money in the payment of debts, such legislation would be 
in harmony with the power over money granted in express 
terms.

It being conceded, then, that the power under considera-
tion would not, if exercised by Congress, be an invasion of 
any right reserved to the States, but one which they are for-
bidden to employ, and that it is not one in terms either 
granted or denied to Congress, can it be sustained as a law 
necessary and proper, at the time it was enacted, for carrying 
into execution any of these powers that are expressly granted 
either to Congress, or to the government, or to any depart-
ment thereof?

From the organization of the government under the pres-
ent Constitution, there have been from time to time attempts 
to limit the powers granted by that instrument, by a narrow 
and literal rule of construction, and these have been specially 
directed to the general clause which we have cited as the 
foundation of the auxiliary powers of the government. It 
has been said that this clause, so far from authorizing the 
use of any means which could not have been used without 
it, is a restriction upon the powers necessarily implied by an 
instrument so general in its language.

The doctrine is, that when an act of Congress is brought 
to the test of this clause of the Constitution, its necessity 
must be absolute, and its adaptation to the conceded purpose 
unquestionable.

Nowhere has this principle been met with more emphatic 
denial, and more satisfactory refutation, than in this court. 
That eminent jurist and statesman, whose official career of
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over thirty years as Chief Justice commenced very soon 
after the Constitution was adopted, and whose opinions have 
done as much to fix its meaning as those of any man living 
or dead, has given this particular clause the benefit of his 
fullest consideration.

In the case of The United States v. Fisher,*  decided in 1804, 
the point in issue was the priority claimed for the United 
States as a creditor of a bankrupt over all other creditors. 
It was argued mainly on the construction of the statutes; 
but the power of Congress to pass such a law was also denied. 
Chief Justice Marshall said: “ It is claimed under the author-
ity to make all laws which shall be necessary and proper to 
carry into execution the powers vested by the Constitution 
in the government, or in any department thereof. In con-
struing this clause, it would be incorrect, and would produce 
endless difficulties, if the opinion should be maintained, that 
no law was authorized which was not indispensably neces-
sary to give effect to a specified power. Where various 
systems might be adopted for that purpose, it might be said 
with respect to each that it was not necessary, because the 
end might be attained by other means. Congress must pos-
sess the choice of means, and must be empowered to use any 
means which are in fact conducive to the exercise of the 
power granted by the Constitution.”

It was accordingly held that, under the authority to pay 
the debts of the Union, it could pass a law giving priority for 
its own debts in cases of bankruptcy.

But in the memorable case of McCulloch v. The State of 
Maryland,^ the most exhaustive discussion of this clause is 
found in the opinion of the court by the same eminent ex-
pounder of the Constitution. That case involved, it is well 
known, the right of Congress to establish the Bank of the 
United States, and to. authorize it to issue notes for circula-
tion. It was conceded that the right to incorporate or create 
such a bank had no specific grant in any clause of the Con-
stitution, still less the right to authorize it to issue notes for

* 2 Cranch, 358. f 4 Wheaton, 316.
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circulation as money. But it was argued, that as a means 
necessary to enable the government to collect, transfer, and 
pay out its revenues, the organization of a bank with this 
function was within the power of Congress. In speaking 
of the true meaning of the word “ necessary” in this clause 
of the Constitution, he says: Does it always import an 
absolute physical necessity so strong, that one thing to which 
another may be termed necessary cannot exist without it ? 
We think it does not. If reference be had to its use, in the 
common affairs of the world, or in approved authors, we find 
that it frequently imports no more than that one thing is 
convenient or useful, or essential to another. To employ 
means necessary to an end, is generally understood as em-
ploying any means calculated to produce the end, and not 
as being confined to those single means without which the 
end would be entirely unattainable.”

The word necessary admits, he says, of all degrees of 
comparison. “A thing may be necessary, very necessary, 
absolutely or indispensably necessary. . . . This word, then, 
like others, is used in various senses, and in its construction 
the subject, the context, the intention of the person using 
them are all to be taken into view. Let this be done in 
the case under consideration. The subject is the execution 
of those great powers on which the welfare of a nation es-
sentially depends. It must have been the intention of those 
who gave these powers to insure, as far as human prudence 
could insure, their beneficial execution. This could not be 
done by confining the choice of means to such narrow limits 
as not to leave it in the power of Congress to adopt any 
which might be appropriate, and which were conducive to 
the end. This provision is made in a Constitution intended 
to endure for ages to come, and consequently to be adapted 
to various crises of human affairs. To have prescribed the 
means by which the government should in all future time 
execute its powers, would have been to change entirely the 
character of the instrument, and give it the properties of a 
legal code. It would have been an unwise attempt to pro-
vide by immutable rules for exigencies which, if foreseen at



Dec. 1869.] Hepb urn  v . Gris wold . 631

Opinion of Miller, Swayne, and Davis, JJ., dissenting.

all, must have been but dimly, and which can best be pro-
vided for as they occur. To have declared that the best 
means shall not be used but those alone without which the 
power given would be nugatory, would have been to deprive 
the legislature of the capacity to avail itself of experience, 
to exercise its reason, and to accommodate its legislation to 
circumstances.”

I have cited at unusual length these remarks of Chief 
Justice Marshall, because though made half a century ago, 
their applicability to the circumstances under which Con-
gress called to its aid the power of making the securities of 
the government a legal tender, as a means of successfully 
prosecuting a war, which without such aid seemed likely to 
terminate its existence, and to borrow money which could 
in no other manner be borrowed, and to pay the debt of mil-
lions due to its soldiers in the field, which could by no other 
means be paid, seems to be almost prophetic. If he had had 
clearly before his mind the future history of his country, he 
could not have better characterized a principle which would 
in this very case have rendered the power to carry on war 
nugatory, which would have deprived Congress of the capa-
city to avail itself of experience, to exercise its reason, and to 
accommodate its legislation to circumstances, by the use of 
the most appropriate means of supporting the government 
in the crisis of its fate.

But it is said that the clause under consideration is ad-
monitory as to the use of implied powers, and adds nothing 
to what would have been authorized without it.

The idea is not new, and is probably intended for the same 
which was urged in the case of McCulloch v. The State of Mary-
land, namely, that instead of enlarging the powers conferred 
on Congress, or providing for a more liberal use of them, 
it was designed as a restriction upon the ancillary powers 
incidental to every express grant of power in general terms. 
I have already cited so fully from that case, that I can only 
refer to it to say that this proposition is there clearly stated 
and refuted.

Does there exist, then, any power in Congress or in the
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government, by express grant, in the execution of which this 
legal tender act was necessary and proper, in the sense here 
defined, and under the circumstances of its passage ?

The power to declare war, to suppress insurrection, to 
raise and support armies, to provide and maintain a navy, 
to borrow money on the credit of the United States, to pay 
the debts of the Union, and to provide for the common de-
fence and general welfare, are each and all distinctly and 
specifically granted in separate clauses of the Constitution.

We were in the midst of a war which called all these 
powers into exercise and taxed them severely. A war which, 
if we take into account the increased capacity for destruc-
tion introduced by modern science, and the corresponding 
increase of its cost, brought into operation powers of bel-
ligerency more potent and more expensive than any that the 
world has ever known.

All the ordinary means of rendering efficient the several 
powers of Congress above-mentioned had been employed to 
their utmost capacity, and with the spirit of the rebellion 
unbroken, with large armies in the field unpaid, with a cur-
rent expenditure of over a million of dollars per day, the 
credit of the government nearly exhausted, and the re-
sources of taxation inadequate to pay even the interest on 
the public debt, Congress was called on to devise some new 
means of borrowing money on the credit of the nation; for 
the result of the war was conceded by all thoughtful men to 
depend on the capacity of the government to raise money 
in amounts previously unknown. The banks had already 
loaned their means to the treasury. They had been com-
pelled to suspend the payment of specie on their own notes. 
The coin in the country, if it could all have been placed 
within the control of the Secretary of the Treasury, would 
not have made a circulation sufficient to answer army pur-
chases and army payments, to say nothing of the ordinary 
business of the country. A general collapse of credit, of 
payment, and of business seemed inevitable, in which faith 
in the ability of the government would have been destroyed, 
the rebellion would have triumphed, the States would have
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been left divided, and the people impoverished. The Na-
tional government would have perished, and, with it, the 
Constitution which we are now called upon to construe with 
such nice and critical accuracy.

That the legal tendei act prevented these disastrous re-
sults, and that the tender clause was necessary to prevent 
them, I entertain no doubt.

It furnished instantly a means of paying the soldiers in 
the field, and filled the coffers of the commissary and quar-
termaster. It furnished a medium for the payment of pri-
vate debts, as well as public, at a time when gold was being 
rapidly withdrawn from circulation, and the State bank cur-
rency was becoming worthless. It furnished the means to 
the capitalist of buying the bonds of the government. It 
stimulated trade, revived the drooping energies of the coun-
try, and restored confidence to the public mind.

The results which followed the adoption of this measure 
are beyond dispute. No other adequate cause has ever been 
assigned for the revival of government credit, the renewed 
activity of trade, and the facility with which the government 
borrowed, in two or three years, at reasonable rates of in-
terest, mainly from its own citizens, double the amount of 
money there was in the country, including coin, bank notes, 
and the notes issued under the legal tender acts.

It is now said, however, in the calm retrospect of these 
events, that treasury notes suitable for circulation as money, 
bearing on their face the pledge of the United States for 
their ultimate payment in coin, would, if not equally effi-
cient, have answered the requirement of the occasion with-
out being made a lawful tender for debts.

But what was needed was something more than the credit 
of the government. That had been stretched to its utmost 
tension, and was clearly no longer sufficient in the simple 
form of borrowing money, Is there any reason to believe 
that the mere change in the form of the security given would 
have revived this sinking credit ? On the contrary, all ex-
perience shows that a currency not redeemable promptly in 
coin, but dependent on the credit of a promissor whose re-
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sources are rapidly diminishing, while his liabilities are in-
creasing, soon sinks to the dead level of worthless paper. 
As no man would have been compelled to take it in pay-
ment of debts, as it bore no interest, as its period of redemp-
tion would have been remote and uncertain, this must have 
been the inevitable fate of any extensive issue of such notes.

But when by law they were made to discharge the function 
of paying debts, they had a perpetual credit or value, equal 
to the amount of all the debts, public and private, in the 
country. If they were never redeemed, as they never have 
been, they still paid debts at their par value, and for this 
purpose were then, and always have been, eagerly sought by 
the people. To say, then, that this quality of legal tender 
was not necessary to their usefulness, seems to be unsup-
ported by any sound view of the situation.

Nor can any just inference of that proposition arise from 
a comparison of the legal tender notes with the bonds issued 
by the government about the same time. These bonds had 
a fixed period for their payment, and the Secretary of the 
Treasury declared that they were payable in gold. They 
bore interest, which was payable semi-annually in gold, by 
express terms on their face, and the customs duties, which 
by law could be paid in nothing but gold, were sacredly 
pledged to the payment of this interest. They can afford 
no means of determining what would have been the fate of 
treasury notes designed to circulate as money, but which 
bore no interest, and had no fixed time of redemption, and 
by law could pay no debts, and had no fund pledged for 
their payment.

The legal tender clauses of the statutes under consideration 
were placed emphatically by those who enacted them, upon 
their necessity to the further borrowing of money and main-
taining the army and navy. It was done reluctantly and 
with hesitation, and only after the necessity had been de-
monstrated and had become imperative. Our statesmen had 
been trained in a school which looked upon such legislation 
with something more than distrust. The debates of the two 
houses of Congress show, that on this necessity alone could
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this clause of the bill have been carried, and they also prove, 
as I think, very clearly the existence of that necessity. The 
history of that gloomy time, not to be readily forgotten by 
the lover of his country, will forever remain, the full, clear, 
and ample vindication of the exercise of this power by Con-
gress, as its results have demonstrated the sagacity of those 
who originated and carried through this measure.

Certainly it seems to the best judgment that I can bring 
to bear upon the subject that this law was a necessity in the 
most stringent sense in which that word can be used. But 
if we adopt the construction of Chief Justice Marshall and 
the full court over w’hich he presided, a construction which 
has never to this day been overruled or questioned in this 
court, how can we avoid this conclusion? Can it be said 
that this provision did not conduce towards the purpose of 
borrowing money, of paying debts, of raising armies, of sup-
pressing insurrection? or that it was not calculated to effect 
these objects? or that it was not useful and essential to that 
end ? Can it be said that this was not among the choice 
of means, if not the only means, which were left to Congress 
to carry on this war for natiohal existence ?

Let us compare the present with other cases decided in 
this court.

If we can say judicially that to declare, as in the case of The 
United States v. Fisher, that the debt which a bankrupt owes 
the government shall have priority of payment over all other 
debts, is a necessary and proper law to enable the government 
to pay its own debts, how can we say that the legal tender 
clause was not necessary and proper to enable the govern-
ment to borrow money to carry on the war ?

The creation of the United States Bank, and especially 
the power granted to it to issue notes for circulation as 
money, was strenuously resisted as "without constitutional 
authority; but, this court held that a bank of issue was neces-
sary, in the sense of that word as used in the Constitution, 
to enable the government to collect, to transfer, and to pay 
out its revenues.

It was never claimed that the government could find no
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other means to do this. It could not then be denied, nor 
has it ever been, that other means more clearly within the 
competency of Congress existed, nor that a bank of deposit 
might possibly have answered without a circulation. But 
because that was the most fitting, useful, and efficient mode 
of doing what Congress was authorized to do, it was held to 
be necessary by this court. The necessity in that case is 
much less apparent to me than in the adoption of the legal 
tender clause.

In the Veazie Bank v. Fenno, decided at the present term,*  
this court held, after full consideration, that it was the privi-
lege of Congress to furnish to the country the currency to 
be used by it in the transaction of business, whether this 
was done by means of coin, of the notes of the United States, 
or of banks created by Congress. And that as a means of 
making this power of Congress efficient, that body could 
make this currency exclusive by taxing out of existence any 
currency authorized by the States. It was said “ that having, 
in the exercise of undoubted constitutional power, under-
taken to provide a currency for the whole country, it cannot 
be questioned that Congress nfay constitutionally secure the 
benefit of it to the people by appropriate means.” Which 
is the more appropriate and effectual means of making the 
currency established by Congress useful, acceptable, per-
fect—the taxing of all other currency out of existence, or 
giving to that furnished by the government the quality of 
lawful tender for debts ? The latter is a means directly con-
ducive to the end to be attained, a means which attains the 
end more promptly and more perfectly than any other means 
can do. The former is a remote and uncertain means in its 
effect, and is liable to the serious objection that it interferes 
with State legislation. If Congress can, however, under its 
implied power, protect and foster this currency by such 
means as destructive taxation on State bank, circulation, it 
seems strange, indeed, if it cannot adopt the more appro-
priate and the more effectual means of declaring these notes

* Supra, 533.
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of its own issue, for the redemption of which its faith is 
pledged, a lawful tender in payment of debts.

But it is said that the law is in conflict with the spirit, if 
not the letter, of several provisions of the Constitution. Un-
doubtedly it is a law impairing the obligation of contracts 
made before its passage. But while the Constitution forbids 
the States to pass such laws it does not forbid Congress. On 
the contrary, Congress is expressly authorized to establish a 
uniform system of bankruptcy, the essence of which is to 
discharge debtors from the obligation of their contracts; and 
in pursuance of this power Congress has three times passed 
such a law, which in every instance operated on contracts 
made before it was passed. Such a law is now in force, yet 
its constitutionality has never been questioned. How it can 
be in accordance with the spirit of the Constitution to destroy 
directly the creditor’s contract for the sake of the individual 
debtor, but contrary to its spirit to affect remotely its value 
for the safety of the nation, it is difficult to perceive.

So it is said that the provisions, that private property shall 
not be taken for public use without due compensation, and 
that no person shall be deprived of life, liberty, or property, 
without due course of law, are opposed to the acts under 
consideration.

The argument is too vague for my perception, by which 
the indirect effect of a great public measure, in depreciating 
the value of lands, stocks, bonds, and other contracts, renders 
such a law invalid as taking private property for public, use, 
or as depriving the owner of it without due course of law.

A declaration of war with a maritime power would thus 
be unconstitutional, because the value of every ship abroad 
is lessened twenty-five or thirty per cent., and those at home 
almost as much. The abolition of the tariff on iron or sugar 
would in like manner destroy the furnaces, and sink the 
capital employed in the manufacture of these articles. Yet 
no statesman, however warm an advocate of high tariff, has 
claimed that to abolish such duties would be unconstitutional 
as taking private property.

If the principle be sound, every successive issue of gov-
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ernment bonds during the war was void, because by increas-
ing the public debt it made those already in private hands 
less valuable.

This whole argument of the injustice of the law, an in-
justice which if it ever existed will be repeated by now 
holding it wholly void; and of its opposition to the spirit 
of the Constitution, is too abstract and intangible for appli-
cation to courts of justice, and is, above all, dangerous as a 
ground on which to declare the legislation of Congress void 
by the decision of a court. It would authorize this court to 
enforce theoretical views of the genius of the government, 
or vague notions of the spirit of the Constitution and of 
abstract justice, by declaring void laws which did not square 
with those views. It substitutes our ideas of policy for ju-
dicial construction, an undefined code of ethics for the Con-
stitution, and a court of justice for the National legislature.

Upon the enactment of these legal tender laws they were 
received with almost universal acquiescence as valid. Pay-
ments were made in the legal tender notes for debts in 
existence when the law was passed, to the amount of thou-
sands of millions of dollars, though gold was the only lawful 
tender when the debts were contracted. A great if not larger 
amount is now due under contracts made since their passage, 
under the belief that these legal tenders would be valid pay-
ment.

The two houses of Congress, the President who signed the O' o
bill, and fifteen State courts, being all but one that has passed 
upon the question, have expressed their belief in the consti-
tutionality of these laws.

With all this great weight of authority, this strong con-
currence of opinion among those who have passed upon the 
question, before we have been called to decide it, whose duty 
it was as much as it is ours to pass upon it in the light of 
the Constitution, are we to reverse their action, to disturb 
contracts, to declare the law void, because the necessity for 
its enactment does not appear so strong to us as it did to 
Congress, or so clear as it was to other courts ?

Such is not my idea of the relative functions of the legis-
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lative and judicial departments of the government. Where 
there is a choice of means the selection is with Congress, 
not the court. If the act to be considered is in any sense 
essential to the execution of an acknowledged power, the 
degree of that necessity is for the legislature and not for the 
court to determine. In the case in Wheaton, from which I 
have already quoted so fully, the court says that “ where the 
law is not prohibited, and is really calculated to effect any 
of the objects intrusted to the government, to undertake 
here to inquire into the degree of its necessity, would be to 
pass the line which circumscribes the judicial department, 
and to tread on legislative ground. This court disclaims all 
pretences to such a power.” This sound exposition of the 
duties of the court in this class of cases, relieves me from 
any embarrassment or hesitation in the case before me. If 
I had entertained doubts of the constitutionality of the law, 
I must have held the law valid until those doubts became 
convictions. But as I have a very decided opinion that Con-
gress acted within the scope of its authority, I must hold the 
law to be constitutional, and dissent from the opinion of the 
court.

Not e .

At the same time with the decision of the preceding case 
was decided a case in error to the Supreme Court of Cali-
fornia, argued some time before it;—the case, namely, of

Brod eri ck ’s Execut or  v . Magra w ,

In which the principles of the preceding case of Hepburn v. Griswold 
were affirmed.

The case was this:
Magraw preferred a claim by petition in the Probate Court 

of the city of San Francisco, upon a note made by Broderick to 
the petitioner at New York, on the 1st of July, 1858. Broderick 
dying, his executor defended the suit.
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The defence set up by the executor was a tender of the amount 
due in United States notes.

To this it was answered that the executor had collected the 
debts due to the estate in coin, and was bound, as trustee, to 
pay the coin thus collected to the creditors; and, further, that 
the debt was contracted prior to the passage of the legal tender 
act, and could, therefore, be satisfied only in coin, according to 
the terms of the contract.

Judgment was rendered in favor of the petitioner, and the 
judgment was affirmed by the Supreme Court of the State. 
From that court it was brought by the other party here.

Jfr. Carlisle, for the plaintiff in error; Mr. Wills, contra.

The CHIEF JUSTICE now gave the opinion of the court, to 
the effect that it was not necessary to examine the several ques-
tions presented by the record, for that the principles of the de-
cision just rendered required the affirmation of the judgment 
of the Supreme Court, and that it was

Aff irmed  accord ing ly .

Mc Veig h  v . Unit ed  Sta te s .

A clerical mistake in a writ of error may be amended by the citation.

Mr. Assistant-Attorney Field, for the United States, moved to 
dismiss this case for imperfection in the writ, an exhibition 
of which showed that it was dated December 2d, 1868, and 
was returnable to “the 3d Monday of December next.” But 
a production by Mr. Cushing, contra, of the citation, showed 
that it commanded the party to “ be and appear at a Supreme 
Court of the United States on the 3d Monday of December 
instant, pursuant to a writ of error filed in the clerk’s office, $c.” 
And he argued that the citation was in fact the effective 
document, and the issuing of the writ but an antiquated and 
really useless ceremony, practised still but from deference to 
ancient form; that accordingly the writ might be amended 
by the citation. C. A. V.

Mot io n  de nie d .
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1. Although a bill payable at a particular bank, be physically, and in point
of fact, in the bank, still, if the bank be wholly ignorant of its being 
there—as when, ex. gr., a letter in which the bill was transmitted when 
brought from the post-office to the bank has been laid down with other 

• papers on the cashier’s desk, and before being taken up or seen by the 
cashier has slipped through a crack in the desk, and so disappeared—the 
fact of the bill being thus physically present in the bank does not make 
a presentment.

And this is so, although the acceptor had no funds there, did not call to 
pay the bill, and in fact did not mean to pay it anywhere.

2. In such a case, therefore, the holder cannot look to prior parties, even
though, by having been informed after inquiry by him, that the bill had 
not been received at the collecting bank, they could have inferred that 
it had not been paid at maturity by the acceptor.

3. A court having fairly submitted to a jury the evidence in a case, and
charged as favorably to a party as he could properly have asked, may, 
in the exercise of its discretion, refuse a request by that party to charge 
as to which side the burden of proof belongs.

4. An accidental loss or disappearance in a bank of a bill sent to it to collect,
from the bank’s not taking sufficient care of letters brought to it from 
the mail, carries with it a presumption of negligence in the bank; and 
on a suit against it, the burden of proof is on the bank to explain the 
negligence.

5. If, through this negligence alone, it is inferable that notice of present-
ment, demand, and non-payment, were not given to the holder, so as to 
enable him to hold parties prior to him, the bank guilty of the negli-
gence is responsible to the holder for the amount of the bill, even though 
the holder himself have not been so entirely thoughtful, active, and 
vigilant as he perhaps might have been.

This  was a suit by the Seventh National Bank of Phila-
delphia against the Chicopee Bank of Springfield, Massa-
chusetts, founded upon the allegation, that by reason of the 
neglect of the latter bank, the former lost its remedy against 
the prior parties on a bill of exchange, to wit, the drawer 
and payee. z

The bill was drawn by one Coglin, of Philadelphia, on 
Montague, of Springfield, payable to one Rhodes, of Phila-
delphia, for $10,000, and accepted by Montague specially 
payable at the Chicopee Bank. The day of payment was 
Saturday, February 18th, 1865. On the 13th, Rhodes, the

VOL. VIII. 41
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holder, indorsed the bill for value to the Philadelphia bank, 
which sent it at once by mail, inclosed in a letter, to the 
Chicopee Bank, to receive payment. The course of the mail 
between Philadelphia and Springfield, is two days. On the 
15th, this letter with other letters and papers, was duly de-
livered by the postman, and placed on the cashier’s table; 
but (as was afterwards ascertained), this letter slipped from 
the pile, through a crack in the table, into a drawer of loose 
papers, and its presence in the bank was not known to the 
cashier, and as the two banks had no previous dealings, he 
was not expecting anything from the other bank. On the 
18th, Montague, the acceptor, made no attempt to pay the 
bill, either by calling for it, or depositing funds, and subse-
quently, at the trial, made oath that he intended not to pay 
the bill, and had a defence against it. The cashier of the 
Philadelphia bank, not receiving, on the 17th, an acknowl-
edgment of the letter which he had sent on the 13th, felt 
somewhat anxious; and on the 18th consulted the president. 
On Monday, the 20th, he telegraphed to the cashier of the 
Chicopee Bank as follows :

“ Did not you receive ours of 13th instant, with Montague’s 
acceptance, $10,000?”

The dispatch did not indicate either the time or place of 
payment of the draft; and the reply was sent,

“Not yet received.”

This dispatch was received by the cashier of the Philadel-
phia bank, at noon of the 20th. He testified at the trial, that 
he wrote to Mr. Rhodes the same day, informing him of what 
he had learned, that he had no recollection of waiting to 
Coglin, but, as he knew they were jointly concerned in deal-
ings in petroleum lands, he presumed Rhodes would inform 
him. This "was the only step the cashier took toward charg-
ing the prior parties. They both did business at that bank: 
Coglin was a director; both were frequently there, and well 
known to the cashier. As the mail required two days, and 
the 19th was Sunday, there was no question but the cashier
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had until and including the 24th, to give notice to Rhodes 
and Coglin. After the receipt of the reply of the 20th, at 
noon, he took no steps, by post or telegraph, to ascertain 
from the Chicopee Bank, whether the acceptor had or had 
not been ready to pay on the 18th. The Philadelphia bank 
brought no suit against Rhodes or Coglin, but sued the Chic-
opee Bank for the amount of the note, on the ground that 
by its negligence, they had lost the power to charge the prior 
parties.

The court below instructed the jury, that the prior parties 
were absolutely discharged by what took place at the Chic-
opee Bank, on the 18th; that where a bill is accepted payable 
at a particular bank, the bank need not seek the acceptor, 
but that there must still be a presentment, in order to charge 
prior parties; that the presence of the bill at the bank, ready 
to be delivered to the acceptor upon his tendering payment, 
was equivalent to a presentment, but that if the bill is not 
at the bank on the day of payment, ready to be delivered 
as aforesaid, there is a failure of presentment, and the prior 
parties are discharged, although the acceptor made no at-
tempt to pay; that in this case, therefore, the prior parties 
could not be held by any notice of whatever description, 
whenever or by whomsoever given; and that if the loss or 
mislaying of the bill during the whole of the 18th, was owing 
to the negligence of its cashier, the Chicopee Bank was liable 
for the amount of the note.

After the charge was fully delivered, the court was asked 
by the counsel of the Chicopee Bank, to instruct the jury as 
to the burden of proof. This the court refused to do, con-
sidering that it had already sufficiently instructed the jury.

The verdict and judgment were accordingly for the plain-
tiffs.

R. H. Dana, Jr., for the Chicopee Bank, plaintiffs in error.
The instructions given by the court cut off all inquiry 

whether the Philadelphia bank was not guilty of negligence, 
which discharged or contributed to discharge the prior par-
ties. It is well-settled law, and was ruled by the court below, 
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that where a bill is sent to a bank for collection, and is dis-
honored, that bank may either itself give notice to the prior 
parties, or may send notice to the owner of the bill, and he 
may give notice to them. In the latter case, the owner is 
allowed the same time for notice from his agent, as is allowed 
between parties to negotiable paper. The Chicopee Bank 
had no means of giving notice to the prior parties, as it did 
not know their names or residence. As the 19th was Sun-
day, it was sufficient if the Philadelphia bank received notice 
on the 23d, and it had the 24th, in which to give notice to 
the prior parties. It made no attempt to learn from the 
Chicopee Bank, whether the acceptor was in default. If it 
had inquired, it could have learned the fact and given notice 
to the prior parties that the bill was not paid. This would 
have held the prior parties, unless the instruction of'the court 
that nothing could hold them, is sustained to its fullest ex-
tent. If the notice actually given was not sufficient, the 
means of giving a full notice could have been obtained, by 
the use of reasonable diligence. There must, therefore, be 
a new trial, unless the prior parties were discharged, by law, 
on the 18th.

2. The ruling below rests rather upon a literal application 
of phrases used by courts and commentators, than upon rea-
sons of commercial law, applicable to the particular case. 
Undoubtedly, where a bill is accepted payable generally, the 
holder is to be the actor, and must demand payment, pre-
senting the bill. But where the acceptor promises to pay 
the bill at a certain bank, on a day certain, he is to be the 
actor, and must go to the bank and tender payment. If he 
does not tender payment, he is in default. If he does, and 
the bank is not ready to surrender the bill, he is not obliged 
to pay at that time, although he remains generally liable. 
Still, he may pay, even then, if the bank substitutes sufficient 
security. Now, some judges and commentators have used 
language of this sort. They say “that although a bill is ac-
cepted payable at a certain bank, still the bank must make 
presentment to the acceptor, and the only difference between 
that and a general acceptance, is that the presence of the bill
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at the bank is equivalent to a presentment.” Such language 
is not scientific. It leaves the impression that the bank is 
the actor, and has the first step to take, that is, to make the 
presentment, which is sufficiently made by having the bill 
in possession. It is natural to reason from this that if the 
bank has not the bill in possession, so as to be able to make 
presentment at any hour of the day when the acceptor may 
appear, there is a failure of presentment, whatever the ac-
ceptor may do or leave undone. In the present case, the 
acceptor was as much in default as an acceptor can be, yet 
the court below (apparently following the above course of 
reasoning), held that this was of no consequence, because 
the bank was not in condition to make presentment, that 
is, had not the bill so in hand as to be able to surrender it, 
if called for.

The actual obligations of the parties and the course of busi-
ness show that this reasoning is not founded on principle. 
The duty of the acceptor is to become the actor. He must 
either have funds for the payment within the control of the 
cashier, or must call and tender payment in the course of the 
day. If he fails to do either without legal excuse, the prior 
parties can be held. If he tenders payment, and the bank has 
not the bill to surrender, he has a legal excuse for not pay-
ing on the day. This discharges the prior parties. But if he 
makes no attempt to pay, and the prior parties receive notice 
that the bill is not paid, is it just that the prior parties should 
defend themselves from making good to those to whom they 
have sold the bill, guaranteeing payment by the acceptor, 
by the fact that if he had tendered payment the bank could 
not have surrendered his bill? No case has been decided 
directly to that point, as is admitted on the other side, under 
like circumstances. It has been often said that the bank 
must have the bill ready to surrender. This means that it 
must do so, at its peril, in case tender is made. So, it has 
been said, that the presence of a bill is a presentment. This 
is only a technical compliance with a requirement techni-
cally raised. No actual presentment is necessary, and no 
substitute or equivalent for it is actually required.
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Suppose the acceptor should send a written notice to the 
cashier that he should not pay a certain acceptance payable 
at the bank that day, would there be any act for the bank 
to do? Why, then, should not the notice of non-payment 
hold the prior parties ? Such is the case here. The acceptor 
made no attempt to pay, had no suspicion that the bank had 
not the bill in hand, and testified that he intended not to 
pay it. Even if an acceptor at large, meeting the holder on 
the day, refuses to pay, without waiting for demand or pre-
sentment, it is a default.

There are several authorities which are founded on the 
recognition of the principle that if the acceptor is in default, 
the prior parties may be held on notice of non-payment, 
although the bill was not at the bank during the whole day, 
or any part of it, or was practically not there, that is, was 
not known to be there by the officers, provided the owner 
was not in default, or the prior parties were not in any way 
injured by the state of things.*

In these cases, the principle seems to be acknowledged 
that if the owner of the bill is in no default of getting it to 
the bank of payment, and the acceptor does not tender pay-
ment, and notice is given to the prior parties, they cannot 
excuse themselves from making good the guaranty which 
they gave to the person who purchased the note of them, by 
mere proof that the bill was not known to be in the bank 
by its officers, or was absent part of the day, or indeed was 
absent altogether, without the fault of the owner, and where 
such absence had no connection with the default of the ac-
ceptor, and does no injury to prior parties.

The truth is, that the word presentment is inappropriate to 
a case of acceptance payable at a certain time and place, as 
much as the word demand, and the use of the word has led

* Smith v. Rockwell, 2 Hill, 482; State Bank v. Napier, 6 Humphreys, 
270; United States v. Smith, 11 Wheaton, 171; Merchants’ Bank v. Elder-
kin, 25 New York, 178; Bank of United States v. Carneal, 2 Peters, 543; 
Whitwell v. Johnson, 17 Massachusetts, 450; Folger v. Chase, 18 Pickering, 
63; Lockwood v. Crawford, 18 Connecticut, 368; Fullerton v. Bank of 
United States, 1 Peters, 604; Windham v. Norton, 22 Connecticut, 214.
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to the following of false analogies and fallacious deductions. 
This court has now an opportunity to rectify the reasoning 
without positively overruling any case, and to place the sub-
ject upon the ground that if there is a positive refusal or 
default of the acceptor, and the owner is in no neglect as to 
having the bill at the place, and gives due notice of nonpay-
ment, the prior party cannot defend if he suffers no injury.

3. But the instructions in this case are subject to a fur-
ther serious objection. They assumed that the bill was lost, 
or so mislaid that it could not be found, and treated it as if 
it was not at the bank at all. Now, it cannot be assumed as 
certain that if the acceptor had made a deposit to meet this 
bill, the cashier, not finding it in his mail of the 18th, would 
not have telegraphed, made search in the bank, and found 
it. If the acceptor had called and tendered payment, and 
after search the bill was not found that day, it would, of 
course, have discharged the prior parties, but as he did not 
deposit or tender payment, the cashier was not put on in-
quiry. It can never be known whether, if the acceptor had 
taken the first step, which it was his duty to take, and which 
the prior parties had promised he would take, the bill might 
not have been found and surrendered. It may be said, there-
fore, that the ruling in some measure exempts the prior par-
ties from making good their promise that the acceptor would 
deposit or tender payment, by the fact that he did not do as 
they promised.

4. The court refused to give instructions as to the burden 
of proof. By the burden of proof is not meant the prepon-
derance of testimony, or a primd facie case, or the obligation 
to prove this or that detail. It is the determination which 
way the law requires a jury in equilibrio to render its verdict. 
That is a pure question of law, as to which the jury cannot 
inform itself, and must be informed by the court. The in-
struction was not asked during the trial, but after the charge, 
and applied to the entire issue of negligence, the only issue 
submitted to the jury. There was an appreciable danger 
that the jury might think the defendants bound to clear 
themselves from the charge of negligence, the fact being
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established that the bill had been put in the usual place by 
the postman. The defendant was therefore entitled to an 
instruction that they must take all the circumstances to-
gether, and find for the defendant, unless they were reason-
ably satisfied of his neglect, although they might not have 
a preponderance of belief in his favor, but be in what may 
be called equilibrium.

Mr. G-eorge Putnam, contra.

Mr. Justice NELSON delivered the opinion of the court.
The case was put to the jury, whether or not the loss of 

the bill, and consequent inability of the collection bank to 
take the proper steps against the acceptors to charge the 
prior parties, was attributable to negligence, and want of 
care on the part of the Chicopee Bank, and that, if it was, 
the bank was responsible. The jury found for the plaintiffs.

In cases where the drawee accepts the bill, generally, in 
order to charge the drawer or indorser, the holder must 
present the paper, when due, at his place of business, if he 
has one, if not, at his dwelling or residence, and demand 
payment; and, if the money is not paid, give due notice to 
the prior parties. If he accepts the bill, payable at a par-
ticular place, it must be presented at that place, and payment 
demanded. In these instances, as a general rule, the bill 
must be present when the demand is made, as in case of 
payment the acceptor is entitled to it as his voucher. When 
the bill is made payable at a bank, it has been held that the 
presence of the bill in the bank at maturity, with the fact 
that the acceptor had no funds there, or, if he had, were not 
to be applied to payment of the paper, constitute a sufficient 
presentment and demand; and, if the bill is the property of 
the bank, the presence of the paper there need not be proved, 
as the presumption of law is, that the paper was in the bank, 
and the burden rests upon the defendant to show that the 
acceptor called to pay it.*

* Chitty on Bills, p. 365a, 353, Springfield ed. 1842; 1 Parsons on Notes 
and Bills, pp. 363, 421, 437; Byles on Bills, p. 251 and note; Fullerton v. 
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In the present case, it is argued that the bill was in the 
Chicopee Bank at the time of its maturity, and, as the ac-
ceptors had no funds there, a sufficient presentment and 
demand were made, according to the law merchant. It is 
true the bill was there physically, but, within the sense of 
this law, it was no more present at the bank than if it had 
been lost in the street by the messenger on his way from the 
post-office to the bank, and had remained there at maturity; 
and this loss, which occasioned the failure to take the proper 
steps, or, rather, in the present case, to furnish the holder 
with the proper evidence of the dishonor of the paper, so as 
to charge the prior parties, and enable him to have recourse 
against them, is wholly attributable, according to the verdict 
of the jury, to the collecting bank. In the eye of the law 
merchant there was no presentment or demand against the 
acceptors; and, as a consequence of this default, the holder 
has lost his remedy against the drawer and indorser, which 
entitles him to one against the defendant. The radical vice 
in the defence being the failure to prove a presentment and 
demand upon the acceptors at the maturity of the bill, the 
question of notice is unimportant.

But, if it had been otherwise, the notice itself was utterly 
defective. That relied on is the answer of the defendant to 
the telegram of the plaintiff of the 20th February, which 
was, that the bill had not yet been received. This was after 
its maturity, and it simply advised the holder and payee in-
dorser, to whom the information was communicated the same 
day, that the drawer and indorser were discharged from any 
liability on the paper. It showed that the proper steps had 
not been taken against the acceptors to charge them.

Some criticism is made upon the refusal of the court be-
low to charge, as to which side the burden of proof belonged, 
in respect to the question of negligence and want of care, 
after the paper came into the hands of the defendant. No 
objection is taken to the charge itself, upon this question,
Bank of United States, 1 Peters, 604; Bank of United States v. Carneal, 
2 Id. 543; Seneca Co. Bank v. Neas, 5 Denio, 329; Bank v. Napier, 6 Hum-
phry, 270 ; Folgar v. Chase, 18 Pickering, 63.
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and, indeed, could not have been, as the point was submitted 
to the jury as favorably to the defendants as could have been 
asked. We think the court, after having submitted fairly 
the evidence on both sides bearing upon the question, had a 
right, in the exercise of its discretion, to refuse the request.

If, however, the court had inclined to go further, and 
charge as to the burden of proof, it should have been that it 
belonged to the defendant. The loss of the bill by the bank 
carried with it the presumption of negligence and want of 
care; and, if it was capable of explanation, so as to rebut this 
presumption, the facts and circumstances were peculiarly in 
the possession of its officers, and the defendant was bound 
to furnish it. Where a peculiar obligation is cast upon a 
person to take care of goods intrusted to his charge, if they 
are lost or damaged while in his custody, the presumption 
is that the loss or damage was occasioned by his negligence, 
or want of care of himself or of his servants. This pre-
sumption arises with respect to goods lost or injured, which 
have been deposited in a public inn, or which had been in-
trusted to a common carrier. But the presumption may be 
rebutted.*

Judg men t  aff irm ed .

Magui re  v . Tyle r .

1. When the documentary evidence of title produced by a claimant of an
incomplete title to land in the territory ceded by France in 1803 con-
tains no sufficient boundary lines marking a definite parcel of land so 
as to sever it from the public domain, the concession, in such case, 
creates no right of private property which can be asserted in a court of 
justice without an antecedent survey and location.

2. Although there are cases in which it has been held that when there had
been a confirmation of an incomplete title, and a subsequent confirma-
tion of another claim to the same land, that the elder confirmation de-

* Dawson v. Chamney, 5 Q. B. 164; Coggs v. Bernard, 2 Lord Raymond, 
918; Day v. Riddle, 16 Vermont, 48; 1 Phillips on Evidence, Cowen’s & 
Hill’s Notes, p. 633.
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feated the younger, yet as between two claimants setting up distinct 
imperfect titles under the former government to the same parcel of 
land, the courts have no jurisdiction to determine the controversy. The 
political power alone is competent to determine to which the perfect 
title shall be made.

3. While Congress may confirm such claims without previously ascertain-
ing the boundaries, they have not thought it proper to do so, but have 
organized boards of commissioners to adjudicate such claims, and pro-
vided for surveys.

4. When there is a specific tract of land confirmed according to ascertained
boundaries, the legal effect of confirmation is to establish the right, and 
locate the claim. But it is otherwise when the claim has no certain 
limits, and the confirmation is on the condition that the land is to be 
surveyed.

5. When a patent has issued to one who protests against the survey on which
it is made, and the record shows that he never accepted it, the Secretary 
of the Interior may recall it.

6. When the decree of a State court sought to be reversed is silent as to the
ground upon which it was rendered, jurisdiction under the 25th section 
of the Judiciary Act is maintainable if the case shows that Federal ques-
tions were involved, though it also appears that there were other de-' 
fences not re-examinable in this court if these defences afford no legal 
answer to the suit. This court will not presume that the court below 
decided these defences erroneously, in order to defeat their own juris-
diction.

7. Where a patent is issued, on a claim which has no certain limits, reserv-
ing “ all valid adverse rights,” a second patent to another claimant for 
a portion of the same land is valid, and operative to convey the title.

[See the opinion of Clifford, J., on the motion to reform the entry judg-
ment, infra, pp. 670-671.]

In  error to the Supreme Court of Missouri.
The controversy involved a question of ancient French 

proceedings, and of boundary near St. Louis; a good deal 
of the testimony being of an early kind. Except to persons 
already acquainted with the topography of the place where 
the controversy lay, and with the controversy itself, any at-
tempt to state it would be unsuccessful without explanatory 
diagrams. The execution of these requires time and the re-
porter’s personal supervision; and had the report been de-
ferred till another volume, when his attention would not have 
been engaged in attending the court, they would have been 
given. A request, however, from a source entitled to great
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respect to present the opinion in this volume will account 
for their absence; a matter the less important since the case 
presents nothing which ministers to juridical science, or that 
is interesting except to parties concerned in the controversy. 
To such diagrams are unnecessary.

Messrs. Ewing and Glover, for the plaintiff in error; Messrs. 
B. A. Hill and P. Phillips, contra.

Mr. Justice CLIFFORD delivered the opinion of the 
court, stating the case.

Complete titles to land in the territory ceded by France to 
the United States, under the treaty concluded at Paris on 
the thirtieth of April, 1803, needed no legislative confirma-
tion, as they were fully protected by the third article of the 
treaty of cession; but persons holding incomplete titles were 
required by the act of the second of March, 1805, to deliver, 
before the day therein named, to the register of the land 
office or the recorder of land titles, in the district where the 
land was situated, a notice in writing, stating the nature and 
extent of the claim, together with a plat of the same, and 
also every grant, order of survey, and conveyance, or other 
written evidence of the claim, in order that the same might 
be recorded.*

Prior to the passage of that act, the province ceded by the 
treaty had been subdivided by Congress and organized into 
two territories, and the fifth section of the act before referred 
to, made provision for the appointment of commissioners in 
each of those territories, to ascertain and adjudicate the 
rights of persons claiming such titles. Power was conferred 
on those commissioners to hear and decide, in a summary 
manner, all matters respecting such claims; and the pro-
vision was that their decisions should be laid before Con-
gress, and be subject to their determination.

Amendments to that act were subsequently passed before

* 8 Stat, at Large, 202; United States v. Wiggins, 14 Peters, 850; 2 Stat« 
at Large, 326.
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the title in controversy in this case was adjudicated; but it 
will not be necessary to enter into those details in this in-
vestigation, except to say that the fourth section of the act 
of the third of March, 1807, provided that the decision of the 
commissioners, when in favor of the claimant, should be final 
against the United States.*

Present suit was commenced in the Land Court of St. 
Louis, but was subsequently transferred by change of venue 
to the Court of Common Pleas of that county. Claim of 
the plaintiff, as set forth in his petition, was for four by 
four arpents of land, being part of a concession made under 
Spanish rule by Governor Zenon Trudeau to Joseph Bra- 
zeau, and which was confirmed to the donee by the land 
commissioners appointed under that act of Congress.

Accurate description of the land included in the claim, 
and of the several muniments of title proposed to be intro-
duced to establish its validity, is given in the petition. Those 
muniments of title, as there described, are in substance and 
effect as follows:

1. The petition of Joseph Brazeau, a citizen of St. Louis, 
dated June 1,1794, for a tract of land, situate in the western 
part of the town beyond the foot of the mound called La 
Grange de Terre, of four arpents in width, to extend from 
the bank of the Mississippi in the west quarter southwest, 
by about twenty arpents in depth, beginning at the foot of 
the hill, on which stands the mound, and- ascending in a 
northwest course to the environs of Rocky Branch, so that 
the tract shall be bounded on the east side by the bank of 
the river, and on the other sides in part by the public 
domain, and in part by the lands reunited to that domain.

2. Ten days later the governor executed a certificate, in 
which he declared that the tract belonged to the public 
domain, and certified that he had put the petitioner in pos-
session of the four arpents front by twenty arpents in depth, 
and specified in a general way the boundaries of the tract. 
Next evidence of title, there described, was the concession

* 2 Stat, at Large, 283, 327, 353, 391, 440.



654 Magu ire  v . Tyler . [Sup. Ct.

Opinion of the court.

of the governor to Joseph Brazeau, bearing date on the 
twenty-fifth of June in the same year, in which he formally 
conceded to the donee, in fee simple, for him, his heirs, 
assigns, or whosoever may represent his rights, a tract of 
land . . . of four arpents front by twenty arpents in depth, 
situate north of the town, ... to begin beyond the mound, 
extending north-northwest to the environs of Rocky Branch, 
bounded on one side by the bank of the river, and on the 
opposite by lands reunited to the public domain, through 
which land passes the present concession, of which one end 
is to be bounded by the concession to one Esther, a free 
mulatto woman.

Invested with a title to four arpents front by twenty 
arpents in depth, as described in his concession, the donee, 
Joseph Brazeau, on the ninth of May, 1798, by a deed of 
that date duly executed before the governor, sold, ceded, 
relinquished, and transferred to Louis Labeaume “a conces-
sion of land to him given,” as aforesaid, consisting of four 
arpents of land, to be taken from the foot of the hill called 
La Grange de Terre, by twenty arpents in depth, bounded 
by the Rocky Branch, or creek, at the extremity opposite to 
the hillock, east by the river, and west by the land belong-
ing to the royal domain; the said Brazeau reserving to him-
self four arpents of land, to be taken at the foot of the hillock 
in the southern part of said land, . . . selling only sixteen 
arpents in depth to the said Labeaume, who accepts the sale 
on those terms and conditions, and the instrument was signed 
by both parties. Reference must also be made to certain 
other ancient documents as showing the origin of the con-
troversy, and as affording the means of ascertaining the true 
location of the premises claimed by the plaintiff*.

Evidently the out-boundaries of the tract of land described 
in the deed include the entire concession previously obtained 
by the grantor; but the reservation, as plainly expressed in 
the instrument of conveyance, is of four arpents of land to be 
taken at the foot of the hillock in the southern part of the tract.

Rights of the parties, as described in the preceding in-
struments, may be easily ascertained and defined; but the
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purchaser of the fqur by sixteen arpents of that tract desired 
to enlarge his possession, and with that view he obtained 
from the governer a concession to himself of an additional 
parcel of land from the public domain. By his petition he 
asked the governor to grant to him three hundred and sixty 
arpents of land, including that which he had antecedently 
acquired, and then held by purchase. Express reference is 
made to the tract he acquired by purchase, and he asked for 
twenty arpents in depth from the river, ascending to the 
Rocky Branch, west quarter south “ by sixteen arpents front 
along the river, which is the same front as that of the petitioner’s 
land.”

Nothing could be more precise than that description, and 
the further statement of the petition was, that “ the angle 
made by the perpendicular line from the road to the river 
by the creek, and by the river, will about complete the quan-
tity,” as described in the petition. On the fifteenth of Feb-
ruary, 1799, the governor made the concession, and in the 
same instrument he directed the surveyor “ to make out the 
survey in continuation” of his antecedent purchase, and to put 
the interested party in possession of the described premises. 
Description of that concession, as given in the certificate of 
the surveyor, bearing date April 10, 1799, is that the tract 
is bounded on the north side by the bank of Rocky Branch 
and the public domain, on the south side by the lands of 
other donees, on the east by the river, and on the west side 
by vacant public lands ; but it is evident that the boundaries 
of the tract, as given in the certificate of the surveyor, in-
clude the whole of the former concession, and that the cer-
tificate entirely overlooks the fact that the donee of that 
tract reserved to himself four arpents of the same, “ to be 
taken at the foot of the hillock in the southern part of said 
land.”

Such a survey, however the error may have arisen, cannot 
have the effect to enlarge the rights of the purchaser, or to 
diminish or impair the rights of the grantor to the four 
arpents reserved in that deed, and which were never con-
veyed to the grantee. Repetition of the reservation in the
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certificate of survey may have been omitted by mistake, but 
the proofs in the record to show that the boundaries as given 
in the certificate are erroneous, are full and satisfactory. 
Manifest differences exist between the concession of the 
governor and the boundaries of the tract, as given in the 
certificate of the surveyor, which deserve particular notice. 
He takes the sixteen arpents front on the river, not from 
“ the descent of the road into the creek” but from a point four 
arpents south of that line, making the distance from that 
line, or from the descent of the road into the creek to the 
south line of the concession as surveyed, twenty arpents 
instead of sixteen, as it should have been, whether tested 
by the deed of conveyance or by the terms of the con-
cession.

Three lines only were called for by the concession, but the 
figure formed at the branch or creek by the survey is com-
posed of four lines, which shows conclusively that the survey 
wTas erroneous. Plain duty of the surveyor, in executing 
the order of survey, was to follow the directions of the in-
struments of title, and inasmuch as the concession referred 
to the petition for description and boundaries, he was bound 
to give the interested party “the same front” as that he 
acquired by the conveyance described in the petition, and to 
be governed by the statement therein contained, that “the 
angle made by the perpendicular line from the road to the 
river ” would complete the quantity of the land asked for by 
the petitioner. What he asked for was twenty arpents in 
depth by sixteen arpents front, which is the same front as 
that which he had previously acquired by purchase. This 
purchase included sixteen arpents in depth, and was a part 
of a concession of four arpents in front by twenty arpents in 
depth, which was, by the terms of the deed as well as by 
the true construction of the several documents constituting 
the evidences of title, to be taken from the foot of the 
hillock, and was bounded at the opposite extremity by Rocky 
Branch.

Compliance with the directions of the concession as ex-
pressed in the petition would have done exact justice to both
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parties, but the surveyor instead of obeying those directions 
commenced his field operations four arpents further down 
the river, and measuring south for quantity necessarily ab-
sorbed the wThole reservation before described and adopted 
the northern line of the concession to the mulatto woman 
as the southern line of the tract he was ordered to survey. 
Doubtless the change of location was acceptable to the in-
terested party, as it gave him better back land, and excluded 
from his concession the hilly broken land on Rocky Branch, 
but it left nothing between his south line and the north line 
of the concession belonging to the mulatto woman for the 
owner of the four by four arpents, as reserved in his own 
deed.

Support to these views is also derived from the terms of 
the concession to the mulatto woman, bearing date October 
5, 1793, which, as therein described, has four arpents front, 
on its two extremities, and the description given of the loca-
tion is that the northern portion of the grant is situated be-
tween the mound Le Grange de Terre and the borders of 
the Mississippi River running down.the river to the “com-
plement and extension” of twenty arpents in depth, and is 
bounded on three sides by the public domain, and on the 
other side, to wit, the east-northeast side, by the bluff or 
high bank of the river.

Viewed in the light of these original documents, even 
when unaided by the maps in the case, it is quite clear how 
this controversy arose, but when the several documents are 
compared with the maps and the parol testimony in the 
record, the conclusion is irresistible that the reservation in 
controversy was bounded on the south by the north line of 
the concession to the mulatto woman, and on the north by 
the south line of the tract sold and conveyed to the party 
under whom the respondents claim.

Although the documents are genuine and regular in form, 
still the respective donees acquired nothing under them but 
what is called an incomplete title, as the governor did not 
possess the power to do more than make a concession. He 
could not grant a patent, and as no such evidence of title

VOL. VIII. 42
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had been obtained from the former government it became 
necessary for the plaintiff to prove that his claim had been 
confirmed under some act of Congress. Evidence of the 
proceedings before the board of commissioners for the ad-
justment of such claims was accordingly introduced by the 
respective parties.

Entries in the minutes of the commissioners made Sep-
tember 3, 1806, show that Louis Labeaume presented a 
claim to the board for three hundred and seventy-four 
arpents of land, situate on the Mississippi, and that he pro-
duced a concession, duly registered, from Zenon Trudeau, 
for four by twenty arpents, dated 25th June, 1794, granted 
to one Joseph Brazeau, and another concession from the 
same governor to himself for three hundred and seventy- 
four arpents, including the said four by twenty arpents, 
dated the 15th of February, 1799«, which was the true date 
of his concession; also a survey of the same taken the 2d 
of March, and certified the 10th of April in the same year, 
together with a certificate from the governor, dated May 
12, 1798, of the sale of said four by twenty arpents by said 
Joseph Brazeau, reserving to himself four by four or sixteen 
arpents in superficies, which is the true meaning of the reser-
vation as expressed in the deed.

Statement in the minutes also is to the effect that testi-
mony was introduced showing that the original donee of 
the four by twenty arpents obtained the concession of that 
tract, and that he and the claimant had actually inhabited 
and cultivated the same or caused it to be inhabited and 
cultivated to that date. Proofs were also introduced as 
stated in the minutes, which showed that the original donee 
was the head of a family, and that he inhabited and culti-
vated the tract at a period sufficiently early to bring the case 
within the condition specified in the act of Congress for 
ascertaining and adjusting such titles and claims to land.

Further statement in the minutes is that the claimant sub-
sequently abandoned his right to the concession, of four by 
twenty arpents, and claimed directly under the concession 
to himself, which, as surveyed, it will be remembered, in-
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eluded the whole of the antecedent concession to his grantor; 
as well the four by four arpents, reserved in the deed to him 
from the donee of the tract, as the sixteen arpents which 
were actually conveyed.

Argument for the respondents is, that the minutes were 
made by the clerk of the board, and not by the claimant, 
and the suggestion is doubtless correct, but it is not denied 
that the applicant presented his claim to the board in two 
forms, and there does not appear to be any just ground to 
question any part of those several representations. Consti-
tuting as they do a part of the proceedings of the commis-
sioners, they are the proper subjects of reference, but they 
are not very important except as tending to show that the 
true state of the respective claims was early before the board, 
and that the claimant knew that he had no title to the four 
by four arpents, reserved in his deed, which is also fully 
proved by all the documentary evidence of title exhibited in 
the record.

When considered in connection with the documentary 
evidence of title the clear inference from the minutes is, 
that the claimant shifted his ground before the commis-
sioners to avoid the danger that they might refuse to con-
firm to him the four by four arpents to which he showed no 
title under his deed. Unless he had entertained doubts of 
his success in that particular, he would not have changed 
his position; but he gained nothing by it, as the board re-
jected his claim because the concession to himself had not 
been duly registered.

Next entry in the minutes, as exhibited in the record, 
is the decree of confirmation, passed September 22, 1810, 
which is in substance and effect as follows, omitting unim-
portant words:

Louis Labeaume claiming three hundred and seventy-four 
arpents of land. . . The board confirm to him three hun-
dred and fifty-six arpents, and four arpents to Joseph Bra- 
zeau, and order that the same, meaning the confirmation to 
the claimant, be surveyed agreeably to the concession from 
Zenon Trudeau to Louis Labeaume, and as respects the four
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arpents, agreeably to a reserve made in a sale from Joseph 
Brazeau to Louis Labeaume.

Nothing can be plainer than the fact that the commis-
sioners fully understood the rights of these parties, and that 
they confirmed the four arpents therein described to the 
original donee; that they did not intend and did not confirm 
that tract to Labeaume, nor to any one except to the right-
ful owner.

Supported, as these propositions are, by clear and irrefrag-
able proofs, further argument upon the subject is unneces-
sary. Confirmation of the same, however, if any be needed, 
may be found in the certificate of the commissioners, which 
they issued to the party June 14th, 1811, in which they state 
that they have decided that Joseph Brazeau, the original 
claimant, is entitled to a patent for four arpents of land 
situate in the district of St. Louis, on the Mississippi, and 
they therein “ order that the same be surveyed agreeably to 
a reserve made in a sale of Joseph Brazeau to Louis La-
beaume, recorded in Book C, page 339, of the recorder’s 
office, by virtue of a concession or order of survey from 
Zenon Trudeau, lieutenant-governor.” Obvious effect of 
these proceedings was to blot out forever the error com-
mitted by the Spanish surveyor, and to place the rights of 
the contestants upon their true basis. Attempts at injustice 
were defeated, but the hopes of cupidity were not entirely 
crushed.

Where the documentary evidences of title produced by 
the claimant contain no sufficient lines or boundaries to 
show that any definite and distinct parcel of land was severed 
from the public domain, the universal rule as settled by re-
peated decisions of this court is that the concession in such 
a case creates no right of private property in any particular 
tract of land which can be maintained in a court of justice 
without an antecedent survey and location.*

Cases may be found in which it was held that where 
Congress had confirmed an incomplete title, and subse-

* United States ®. King et al., 3 Howard, 786; Same v. Forbes, 15 Peters, 
173 ; The Houmas Claim, 4 Opinions of the Attorney-General, 693.
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quently confirmed another and a different claim for the 
same land, that the elder confirmation defeated the younger. 
But the settled rule of the court is that, as between two 
claimants under the former government, setting up inde-
pendent imperfect claims to the same parcel of land, the 
courts of justice have no jurisdiction to determine the con-
troversy; that in such cases it belongs to the political power 
to decide to whom the perfect title shall issue.*

Congress undoubtedly might confirm such claims without 
any previous ascertainment of their location or boundaries, 
but they have decided, in respect to claims like these, not to 
exercise that power, and created a board of commissioners 
to adjudicate the claims; and this court held, when consider-
ing this very title, that the judicial tribunals in the ordinary 
administration of justice had no jurisdiction or power to deal 
with these incipient claims, either as to fixing boundaries by 
survey or for any other purpose, but that such a title, until 
the survey was made, attached to no land, nor could a court 
of justice ascertain its boundaries, as that power was reserved 
to the executive department of the Federal government.!

Several cases determine that where there is a specific tract 
of land confirmed according to ascertained boundaries, the 
legal effect of the confirmation is to establish the right and 
locate the claim, but where the claim has no certain limits, 
and the decree of confirmation carries along with it the con-
dition that the land must be surveyed, and severed from the 
public domain and the concessions of other parties, then it 
is beyond controversy that the title of the claimant, although 
confirmed, attaches to no land, nor has a court of justice any 
authority in law to ascertain and establish the boundaries, 
as that power is reserved either to the executive department 
or to Congress.^

Authority to appoint a surveyor of lands in that territory 
was conferred by the first section of the act of twenty-ninth 
of April, 1816, and it was therein made his duty, among

* Landers v. Brant, 10 Howard, 370.
j- West v. Cochran, 17 Howard, 414.
t Stanford v. Taylor, 18 Howard, 412; Bissell v. Penrose, 8 Id. 334.
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other things, to cause to be surveyed the lands in the same 
which have been or may hereafter be confirmed under the 
conditions therein provided.*

Application was accordingly made by Louis Labeaume 
that the tract confirmed to him might be surveyed, and Jo-
seph C. Brown, a deputy surveyor, appointed under that act 
in November, 1817, complied with his request, and certified 
that he had “ surveyed for the applicant two tracts in one,” 
which was a direct acknowledgment that he had committed 
the same error as that made in the Spanish survey. . Those 
two tracts were, first, the one consisting of three hundred 
and fifty-six arpents, as confirmed to Louis Labeaume, and 
the other was the four by four arpents confirmed to Joseph 
Brazeau, which was properly located by that survey in the 
southeast corner of his original concession. Correctness of 
that survey cannot be doubted, except that both tracts were 
included in one survey, and it was upon that ground that 
the recorder of land titles, when it was presented to him to 
obtain a patent certificate, refused to issue one, holding that 
the confirmation certificates required separate surveys.

Express statement of the certificate of survey is that the 
beginning of the survey was at the mouth of the branch, 
and the field notes show that the surveyor proceeded down 
the river, “bending therewith,” to the mouth of an old ditch, 
where he placed a stone at the lower corner on the river.

In consequence of the refusal of the recorder to issue a 
patent certificate conforming to that survey, the surveyor-
general, on the second of May, 1833, returned the same to 
the deputy surveyor who made it, and gave him authority 
to resurvey the tract, but with instructions not to include 
within the lines of the new survey any more than the exact 
quantity of three hundred and fifty-six arpents, and under 
those instructions he, on the eighth of June, in the same year, 
certified a plat and description of survey of the tract con-
firmed to Louis Labeaume, including the whole of the Bra-
zeau tract, beginning on the south line of his prior survey

* 3 Stat, at Large, 325.
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and running north for quantity, in plain violation of all the 
original documentary evidences of title.

Second survey of Joseph C. Brown was also set aside, and 
the Secretary of the Interior, on the twenty-fifth of July,
1851, decided, contrary to the views of the Land Office 
throughout the controversy, that those claiming under La- 
beaume were entitled to a patent to the land above the ditch 
according to Soulard’s survey, and that the reservation of 
four by four arpents to Brazeau, and which he subsequently 
conveyed to Chouteau, was bounded on the north by La- 
beaume’s south ditch, and that it extended to the foot of the 
mound. Directions were accordingly given that the neces-
sary surveys should be made, and that patents should be 
issued in conformity with those principles.

New surveys of the respective lands were made in pursu-
ance of those directions, and on the twenty-sixth of February,
1852, patent certificates, in a special form, were executed by 
the recorder of land titles. Both the patent certificates were 
founded upon that decision of the Secretary of the Interior, 
and the material matters certified in the one intended for 
Joseph Brazeau were, that the recorder was of the opinion 
that the confirmation of four arpents was intended to mean 
four arpents front by four arpents in depth towards the west, 
or sixteen superficial arpents, and that the same had been 
surveyed in strict conformity with the decision of the Secre-
tary of the Interior.

Extended comments upon those proceedings are not neces-
sary, as they arp obviously characterized by error and injus-
tice from their inception to their final consummation. Patents 
were executed March 25,1852, in conformity with the patent 
certificates; but the one to Louis Labeaume, or his legal 
representatives, contains an important reservation in these 
words, namely: “Saving and reserving any valid adverse 
right which may exist to any part” of the tract, which is also 
substantially repeated in the habendum clause of the patent.

Two months before the patent was executed locating the 
four by four arpents south of the ditch, the plaintiff, as the 
legal representative of the orignal donee, protested against
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the survey on which the patent certificate was issued, and 
the record shows that he never accepted the patent. None 
of the representatives of the donee ever asked for that survey, 
nor ever consented to receive the patent, and on the fourth 
of February, 1858, the Secretary of the Interior recalled it, 
and it was promptly returned as having been improvidently 
issued. Justice and truth were both subserved in the course 
pursued, as the patent gave no title to any land whatever to 
the patentee, because the location was upon an elder conces-
sion. Doubt as to the power of the secretary to recall the 
patent cannot be entertained, as the point has been directly 
decided by this court. Brazeau’s representatives, say this 
court, in the case of Maguire v. Tyler et al.,*  refused to accept 
the patent for the sixteen arpents, and caused it to be re-
called, and his claim, therefore, stands before the court just 
as it existed in 1810, when the board of commissioners con-
firmed it as valid.

Objection is made to the jurisdiction of this court to hear 
the case and decide the controversy under the twenty-fifth 
section of the Judiciary Act; but there is no proper ground 
for doubt upon the subject.

Explicit description of the premises claimed, and of the 
title under which they are claimed, is set forth in the peti-
tion, and the answer in several forms alleges in substance 
and effect that the pretended confirmation to Joseph Brazeau 
was wholly void for want of jurisdiction in the board of com-
missioners over the case, and that no title to any land ever 
passed to him thereunder, and that the patent—meaning the 
one executed without his consent, and recalled at his request 
as having been improvidently issued—vested in his legal 
representatives the only title to land he ever had by virtue 
of his claim and confirmation.

Additions might be made to these selections from the an- 
swer, but it is unnecessary, as the respondents do not deny 
that there are issues in the pleadings involving questions re-
examinable in this court under that section of the Judiciary

* 1 Black, 199.
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Act; but what they contend is, that the answer presented 
other defences not re-examinable in this court, and they insist 
that the Supreme Court of the State, for aught that appears to 
the contrary, may have decided the cause against the plain-
tiff, and reversed the decree of the Court of Common Pleas 
upon some of the defences set up in the answer which are 
not re-examinable in this court. Certain it is that Federal 
questions are directly involved in the pleadings, and if it 
appears that none of the other defences afford any legal 
answer to the suit, the conclusion must be that the case is 
properly here, as this court will not presume that the court 
below decided the other issues erroneously in order to defeat 
their own jurisdiction.*

Respondents pleaded the statute of limitations, that they 
and those under whom they claim had been in the actual 
adverse and continuous possession of the premises for more 
than twenty years next before the commencement of the suit. 
Such a defence could not have been adjudged good in this 
case without a direct denial of the foundation of the plain-
tiff’s claim, as will be readily seen by a brief reference to 
thè facts. When the patent, improvidently issued, was re-
called, the claim of Brazeau stood before the court just as it 
existed in 1810, when it was confirmed as valid.

Having never been surveyed at the request of the con-
firmee, or by order of the Land Office, and never patented 
to the claimant, it remained as it had been throughout, an 
incomplete title attached to no land, and it could not be con-
verted into a complete title, except by legal survey and by a 
patent executed in due form, as required by law.

Conscious that he had a good claim, and undismayed by 
the law’s delay, Brazeau again applied to the land depart-
ment, and requested that steps might be taken for the pro-
tection of his rights; and after a full examination of the case, 
the Secretary of the Interior, on the ninth of April, 1862, 
ordered that a survey of the four by four arpents confirmed 
to him should be made, to be taken from the southeast part

* Nelson v. Lagow et al., 12 Howard, 110.
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of the tract surveyed to the other claimant, and referred the 
matter to the Commissioner of the G-eneral Land Office to 
have the survey made in accordance with the order.

Corresponding survey was made on the eighth of May in 
that year, and on the tenth of June following the patent was 
executed and duly signed by the President. Particular ref-
erence is made in it to the survey for the description of the 
tract, and the patent contains the same reservation as that 
contained in the patent to the other claimant. Prior to the 
execution and delivery of that patent the title was in the 
United States, as is apparent from the documents exhibited in 
the record. Conceded originally to Joseph Brazeau, his in-
complete title to the same remained unextinguished through-
out the whole period of the litigation. He never sold the 
claim of four by four arpents to the other claimant, nor did 
he ever request that it should be surveyed or located in any 
place other than the one where it was ascertained to be by 
the first survey, and it is equally true that Labeaume never 
had any concession of that tract, that he never purchased it, 
and never had any title of any kind to any part of the conces-
sion, except the sixteen arpents as described in his deed from 
the rightful owner of the residue of the tract.

Even those most interested to do so will hardly contend, 
in view of these circumstances, that the court below could 
have sustained the defence set up in the answer, that the 
claim was barred by the statute of limitations, as the suit was 
commenced in less than five months after the official survey 
was made. Before that time the legal title was in the United 
States, and the claim of the plaintiff attached to no particular 
land. Obviously the same facts are also a complete answer 
to the defence set up by the respondents of a former recov-
ery founded on the decree in the case of Maguire v. Tyler et 
al., before cited, as the title to the land at that date was in 
the United States and continued to be so for a long time 
after the commencement of that suit.

Power to revise the surveys of confirmed claims was, by 
the act of the fourth of July, 1836, conferred upon the Com-
missioner of the General Land Office, subject in certain cases
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to an appeal to the Secretary of the Treasury, but since the 
passage of the act of the third March, 1849, such supervision 
is devolved upon the Secretary of the Interior.*

Plaintiff in that suit claimed title under the survey made 
by Joseph C. Brown in 1817, and he denied that the Secre-
tary of the Interior had the power to set it aside, but this 
court held that the secretary, under the last-named act of 
Congress, had that power, and, consequently, that the claim 
in question had no specific boundaries, and that it attached 
to no particular land, so that a court of justice-could not 
give him a remedy.

Theory of the plaintiff in that case was, that the survey, 
under which he claimed to maintain the suit, had been ille-
gally set aside, and if he had been right, the court would have 
had jurisdiction of the merits, as the case was one brought 
here from a State court, where the distinction, as to the rem-
edy between legal and equitable titles, is not observed. But 
the respondent insisted that the survey had been legally set 
aside, and the court so held, and, in that state of the case, 
this court could not decide anything, under the twenty-fifth 
section of the Judiciary Act, except the question as to the 
power of the Secretary of the Interior to set aside that survey.

Some of the judges were of the opinion that there was no 
jurisdiction of the case, but it is apparent that those who were 
of a different opinion never, for a moment, supposed that the 
decree in the case would determine the ultimate rights of the 
parties. By affirming the decree rendered in the court below 
in that case, this court decided that the survey then in ques-
tion was legally set aside by the Secretary of the Interior, 
but the court did not consider the merits, and did not decide 
anything upon that subject.

The respondents also allege that some of their number 
were innocent purchasers, without notice, but the defence is 
not sustained by the proofs, and there does not appear to be 
any foundation for the theory that the decree of the Supreme 
Court of the State was placed upon any such ground.

* 5 Stat, at Large, 108; 9 Id. 395.
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Statement of the case.

Want of jurisdiction in the commissioners is also set up in 
the answer, and the argument is, that the Supreme Court of 
the State may have decided that the decree of confirmation 
was a nullity on that account. Unsupported, however, as 
the proposition is by anything appearing in the recorded 
proceedings of the board, it does not seem to be necessary 
to enter into any extended argument to show its fallacy. 
Suffice it to say that the question involved in the proposition 
is one which may be revised in this court, and the proper 
answer to it is, that if the court below so decided, the decis-
ion, in our opinion, was clearly erroneous.

Apart from the question of jurisdiction, it is also con-
tended j by the respondents, that the patent under which the 
plaintiff claims is void, because the land therein granted is 
included in their patent, which is the elder title, but the 
error of the proposition consists in the theory of fact on 
which it is founded. Their patent does not include the same 
land. On the contrary, the land included in the plaintiff’s 
patent was excepted out of their patent by the reservation 
therein contained, because it was a valid adverse right to 
four by four arpents of land within those boundaries, exist-
ing at the time their patent was executed.

Decree of the Supreme Court of the State reve rsed , with 
costs, and the ca-use remanded, with directions to affirm the 
decree of the St. Louis Court of Common Pleas.

Mr. Justice NELSON did not sit in this case; and GRIER, 
J., dissented from the judgment.

Note .

On the announcement of this decision, Mr. P. Phillips, for the 
defendants in error, moved to reform the entry of judgment just 
above ordered to be made, and argument was directed on the 
question “ whether the decree should require the Supreme Court 
of Missouri to affirm the decree of the Court of Common Pleas 
of St. Louis.”
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Messrs. P. Phillips and B. B. Curtis contended that as to the 
question of jurisdiction in the court below, and the several 
special defences set up in the answer of the defendants involv-
ing the statute of limitations, res adjudicata, bond fide purchase, 
and other matters of a similar character, this court had no juris-
diction.

The appellees here, who were appellants in the court below, 
were entitled to have these questions adjudicated by the Supreme 
Court of the State, which alone has jurisdiction over them.

The decree of that court dismissed the bill, but is silent as to 
the ground of dismissal. If it proceeded on either of these pleas 
then this court has no jurisdiction to reverse it. If, on the other 
hand, the decree passed merely on the title derived from the 
government, then this court has jurisdiction to reverse the de-
cree; but its reversal is limited to this question alone, leaving 
still open for adjudication by the State court the defences pre-
sented by the record, and which are of local jurisdiction, and no 
opinion of this court that they are invalid can deprive the parties 
of this right to have the judgment of the State court.

The mandate, as framed, directing the Supreme Court of the 
State to affirm the judgment of the Court of St. Louis, is in effect 
an affirmance by this court. Thus this court concludes ques-
tions which have never been passed upon by the Supreme Court 
of the State, questions not argued here, because the court is 
without jurisdiction to determine them.

The limitation of the judicial power of the United States is 
clearly defined by the Constitution, as well as by the Judiciary 
Act. Under the 25th section of that act this court may have a 
case brought here for review from a State court, but it does not 
follow that the case being here that this court has jurisdiction 
of all questions which arise on it.

In the present case the opinion of the court is limited to the 
question of title derived under the government. This properly 
concludes the controversy on that point. The complaint is that 
the judgment directed to be entered covers a much broader field. 
The mandate should direct proceedings in conformity with the 
opinion.

Messrs. Carlisle and Ewing, contra.
Mr. Justice CLIFFORD delivered the opinion of the court.
Explanations as to the nature of the controversy involved in
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the suit, or the proceedings in the courts of the State before the 
cause was removed into this court for revision, are unnecessary, 
as they are given with sufficient fulness in the opinion of the 
court delivered on the 5th of April last, on the same day and 
immediately before the decree was entered reversing the judg-
ment of the Supreme Court of the State; and all those matters 
are well known to the parties before the court.

Pursuant to the order given at that time, the decree entered 
was, “ that the judgment of the said Supreme Court in this cause 
be, and the same is hereby reversed, with costs, and that this 
cause be, and the same is hereby remanded to the said Supreme 
Court, with directions to enter a decree affirming the decree of 
the St. Louis Court of Common Pleas.” Dissatisfied with the 
directions given in the decree, the respondents moved the court 
that the decree in that respect might be modified, and the court, 
on the 15th of the same month, passed an order that the mo-
tion should be continued to this session, for oral argument on 
the question, whether the decree should require the Supreme 
Court of the State to affirm the decree of the Court of Common 
Pleas, as therein directed. Leave for any further argument 
upon the merits was*not  granted in that order, nor has the court 
reconsidered the questions previously examined and decided 
when the opinion was delivered. The court at that time de-
cided the following propositions:

1. That the documentary evidences of title exhibited in this 
case, as derived under Spanish rule, did not invest Joseph Bra- 
zeau, the donee of the tract of four by twenty arpents, with a 
complete title to the tract.

2. That the legal title to the same under the treaty vested in 
the United States, as the successor of the former sovereign.

3. That the donees of incomplete titles in the territory ceded 
by the treaty, could not convert an incomplete title, derived 
from the former government, into a complete title under the 
United. States in any other mode than that prescribed by an act 
of Congress.

4. That the incomplete title to the whole tract of four by 
twenty arpents was granted by Governor Zenon Trudeau to 
Joseph Brazeau, as described in the concession evidencing the 
grant.

5. That the deed from the donee of the tract to Louis La- 
beaume did not convey the four by four arpents now in contro-
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versy, but that the title to the same, as acquired under the con-
cession, still remained in the donee of the tract, by virtue of the 
reservation contained in the deed.

6. That the survey made by the Spanish surveyor did not 
have the effect to impair the incomplete title of the donee, nor 
to convey, assign, or transfer any interest whatever in the tract 
of four by four arpents to the grantee in that deed.

7. That the tract of four by four arpents was confirmed to the 
donee by the decree of the commissioners of September 10,1810, 
and that the same was never confirmed to Louis Labeaume.

8. That the survey of Joseph C. Brown, in which he certified 
that he had surveyed for the applicant “two tracts in one,” was 
in that particular erroneous, and that the survey so made did 
not have the effect to impair in any way the incomplete title 
held by the donee of the tract.

9. That Louis Labeaume did not acquire the legal title to the 
tract of four by four arpents under the patent granted to him, 
as the saving clause in the same reserved any valid adverse 
right which may exist to any part of the tract.

10. That the patent granted to Joseph Brazeau at the same 
time never became operative, as he refused to accept the same, 
and promptly returned it to the land department.

11. .That the subsequent action of the Secretary of the Inte-
rior in cancelling the same, and in ordering a new survey, was 
authorized by law.

12. That Joseph Brazeau, by virtue of that survey and the 
patent granted to him, June 10, 1862, acquired the legal title 
to the tract of four by four arpents, notwithstanding the saving 
clause in the patent, as he was the rightful owner of the in-
complete title to the same as acquired by the concession granted 
under Spanish rule.

13. That the tract as granted by the governor was bounded 
on the north by Rocky Branch, and on the south by the con-
cession to one Esther, a free mulatto woman, and the reserva-
tion in the deed was of a tract of four arpents of land, to be 
taken at the foot of the hillock in the southern part of the 
land.

14. That the land reserved is bounded on the south by the 
concession to the mulatto woman, and north by the south line 
of the “sixteen arpents in depth” conveyed by the deed, and 
lies north of the ditch.
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15. That the legal title to the tract of four by four arpents 
remained in the United States until June 10, 1862, when the 
patent was granted to the donee of the incomplete title under 
the former sovereign.

16. That the title of the donee before he obtained his patent 
was incomplete and attached to no land, and could not be con-
verted into a complete title except by legal survey and by a 
patent, as required by law — because it stood as it existed in 
1810, when the board of commissioners confirmed it as valid.

17. That the title of the donee, as perfected by the last sur-
vey and patent, is wholly unaffected by the judgment of this 
court in the case of Maguire v. Tyler et al.  as this court in that 
case had no jurisdiction of the merits and did not decide any 
question, except that the action of the Secretary of the Interior, 
in setting aside the survey therein described, was a rightful ex-
ercise of authority.

*

Based upon these conclusions of law, the court gave the di-
rections recited in the order passed at the regular session of this 
term, for an oral argument on the motion now pending before 
the court. In conformity to that order, the question involved 
in the motion, and therein recited, has been argued by counsel, 
and the court has reconsidered that part of the decree, and has 
come to the conclusion that a different direction would be more 
in accordance with the usual practice of the court in such cases 
than the one contained in the decree.

Governed by that consideration the court will modify the 
particular direction specified in the order for an oral argument; 
but the court adheres to the several propositions of law here 
recited, and refers to the opinion of the court delivered at the 
time the decree was entered for further explanations, as to the 
grounds upon which these conclusions rest.

The decree of reversal will stand unchanged; but the direc-
tions, as modified, will be, that the cause be remanded for further 
proceedings, in conformity to the opinion of the court.

NELSON, J., took no part in these directions; and GRIER, 
J., dissented from the judgment even as thus modified. The 
modification was ordered at the close of December Term, 1868.

* 1 Black, 195.
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ACKNOWLEDGMENT OF DEEDS. See Illinois.
1. In aid of the certificate of acknowledgment, or proof of a deed, refer-

ence may be had to the instrument itself, or to any part of it. Car-
penter v. Dexter, 513.

2. It will be presumed that a commissioner of deeds, in a particular State,
whose authority to act was limited only to his county, exercised his 
office within the territorial limits for which he was appointed, al-
though the only venue given to his certificate of acknowledgment 
be that of the “State” where he lived. Ib.

3. If such were not the presumption, the defect was held in this particular
to be supplied in this case by reference to the deed and the previous 
certificate of acknowledgment by the same person; in the first of 
which the grantor designated the county in which he had affixed his 
hand and seal to the instrument, and in the second of which the 
county was given in its venue. Ib.

4. When a deed showed that one Wooster was a subscribing witness with
the officer, and the certificate of proof given by the officer stated that 
“Wooster, one of the subscribing witnesses,” to the officer known, 
came before him, and being sworn, said, that he saw the grantor 
execute and acknowledge the deed ; Held, that there was a substan-
tial compliance with the statute, requiring the officer to certify that 
he knew the affiant to be a subscribing witness. Ib.

5. Unless the statute of a State requires evidence of official character to
accompany the official act Which it authorizes, none is necessary. And 
where one State recognizes acts done in pursuance of the laws of an-
other State, its courts will take judicial cognizance of those laws, so 
far as it may be necessary to determine the validity of the acts- alleged 
tb be in conformity with them. Ib.

ADMIRALTY. See Pleading, 7, 8; Practice*  15, 16.
1. The District Courts of the United States,, upon which admiralty juris-

diction was exclusively conferred by the Judiciary Act of 1789, can 
take cognizance of all civil causes of such jurisdiction upon the lakea 
and waters connecting them,, the same, as upon the high seas, bays, 
and rivers navigable from the sea. The Eagle, 15.

2. The clause (italicized in the lines below) in the ninth section of the
Judiciary Act of 1789, which confers exclusive original cognizance 
of all civil causes of admiralty jurisdiction upon the District Counts, 
“ including all seizures under laws of impost*  navigation, or trade of the 
United States, where the seizures are made on waters which are navigable 

from the sea by vessels of ten or more tons burden*  within their respective 
vol . vii i . 43 ( 673 )
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ADMIRALTY (continued).
districts, as well as upon the high seas,11 is inoperative since the decision 
(A. D. 1851) in the Genesee Chief (12 Howard, 443), which decided 
that admiralty jurisdiction was not limited in this country to tide 
waters, but extended to the lakes and the waters connecting them. 
The Eagle, 15.

3. Nautical rules require, that where a steamship and sailing vessel are
approaching from opposite directions, or on intersecting lines, the 
steamship, from the moment the sailing vessel is seen, shall watch 
with the highest diligence her course and movements, so as to be able 
to adopt such timely measures of precaution as will necessarily pre-
vent the two boats coming in contact. The Carroll, 302.

4. Porting the helm a point, when the light of a sailing vessel is first ob-
served, and then waiting until a collision is imminent, before doing 
anything further, does not satisfy the requirements of the law. Ib.

5. Fault on the part of the sailing vessel at the moment preceding collision
does not absolve a steamer which has suffered herself and a sailing 
vessel to get in such dangerous proximity, as to cause inevitable alarm 
and confusion, and collision as a consequence. The steamer, as having 
committed a far greater fault in allowing such proximity to be brought 
about, is chargeable with all the damages resulting from the col-
lision. Ib.

6. Although the duty of vessels propelled by steam is to keep clear of
those moved by wind, yet these latter must not, by changing their 
course instead of keeping on it, put themselves carelessly in the way 
of the former, and so render ineffective their movements to give the 
sailing vessels sufficient berth. The Potomac, 590.

7. The confessions of a master, in a case of collision, are evidence against
the owner. Ib.

8. Restitutio in integrum is the leading maxim as to the measure of damages
in cases of libel in admiralty, for injury to vessels, for collision. In 
other words, where repairs are practicable, the general rule is, that 
the damages shall be sufficient to restore the injured vessel to the 
condition in which she was at the time the collision occurred. And 
this rule does not allow deduction, as in insurance cases, for the new 
materials furnished in the place of the old. The Baltimore, 377.

9. Although, if a vessel be sunk by collision in so deep water, or otherwise
so sunk, that she cannot be raised and repaired, except at an expense 
equal to or greater than the sum which she would be worth when 
repaired, the rule cannot apply, still the mere fact that a vessel is 
sunk is not, of itself, sufficient to show that the loss is total, nor to 
justify the master and owner in abandoning her and her cargo, lb.

BILL OF ATTAINDER. See Constitutional Law, 14.

BILL OF EXCHANGE. See Negotiable Paper.

BILL OF EXCEPTION. See Practice, 2, 3.
Unless exceptions be drawn up so as to present distinctly the ruling of the 

court upon the points raised, and unless signed and sealed by the pre-
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BILL OF EXCEPTION (continued).
siding judge, they cannot be considered by an appellate court. Young 
v. Martin, 354.

BILL OF LADING.
1. May be explained by parol evidence in so far as it is a receipt, as dis-

tinguished from a contract. The Lady Franklin, 325.
2. One given by a person who was agent of several vessels all alike en-

gaged in transporting goods brought to certain waters by a railway 
line, but having separate owners, and not connected by any joint un-
dertaking to be responsible for one another’s breaches of contract— 
the bill, through mistake of the agent, acknowledging that certain 
goods had been shipped on the vessel A., when, in fact, they had been 
previously shipped on vessel B., and a bill of lading given accord-
ingly—will not make the vessel A. responsible, the goods having been 
lost by the vessel B., and the suit being one by shippers of the mer-
chandise against the owner of the vessel A., and the case being thus 
unembarrassed by any question of a bond fide purchase on the strength 
of the bill of lading. Ib.

3. An explosion of the boiler on a steam vessel is not a “peril of naviga-
tion ” within the meaning of. Propeller Mohawk, 153.

BURDEN OF PROOF.
1. In a suit brought by the assignee of a chose in action in the Federal

court on a contract assigned, the burden of proof is on the plaintiff, 
when the instruments and assignment are offered under the plea of 
the general issue, to show affirmatively that the action could have 
been sustained if it bad been brought by the original obligee. Brad-
ley v. Rhine's Administrator, 393.

2. A court having fairly submitted to a jury, the evidence in a case, and
charged as favorably to a party, as he could properly have asked, may, 
in the exercise of its discretion, refuse a request by that party to 
charge as to which side the burden of proof belongs. Chicopee Bank 
v. Philadelphia Bank, 641.

CALIFORNIA LAND CLAIMS.
1. Where a Mexican grant of land in California designates the land granted

by a particular name, and specifies the quantity, but does not give any 
boundaries, the grantee is entitled to the quantity specified within the 
limits of his settlement and possession, if that amount can be obtained 
without encroachment upon the prior rights of adjoining proprie-
tors. Alviso v. United States, 337.

2. When the evidence upon a boundary line, between two Mexican grants,
is conflicting and irreconcilable, this court will not interfere with the 
decision of the court below. Ib.

3. Parties not claiming under the United States, who are allowed to in-
tervene in proceedings of the District Court to correct surveys of 
Mexican land grants in California, under the act of June 14th, 1860, 
must claim under cessions of the former Mexican government. The 
order of the District Court, allowing a party thus claiming to inter-
vene, is a determination that he possesses such interest derived from
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CALIFORNIA LAND CLAIMS {continued).
that government as to entitle him to contest the survey ; and objection 
to his intervention, on the ground that he possesses no such interest, 
cannot be taken for the first time in this court. Ib.

4. Thé United States cannot object to the correctness of a boundary line 
in an approved survey, if they have not appealed from the decree 
approving the survey. Ib.

CHAMPERTY.
The court expresses its satisfaction that it could, in accordance with 

principles of law, decide against a party who had bought, and was 
prosecuting a claim that the original party was not, himself, willing 
to prosecute. It characterizes such a plaintiff as “ a volunteer in a 
speculation.”- Propeller Mohawk, 154.

COLLISION. See Admiralty, 8-9.
COMITY, INTERSTATE. See Constitutional Law, 7, 8; Evidence, 11.

COMITY, JUDICIAL. See Constitutional Law, 18.
1. The Supreme Court will not follow the adjudication of State courts

upon the meaning of the statutes of their States, when the former 
court considers the adjudications wrong in themselves, and when in 
action their effect is practically, by rendering the power of enforcing 
obligation ineffective, to impair the obligation of a contract entered 
into before the adjudications were made, by parties living in the State. 
Butz v. City of Muscatine, 575.

2. A question which is pending in one court of competent jurisdiction
cannot be raised and agitated in another by adding a new party and 
raising a new question as to him along with the old one as to the 
former party. The old question is in the hands of the court first pos-
sessed of it, and is to be decided by such court. The new one should 
be by suit in any proper court, against the new party. Memphis 
City v. Dean, 64.

COMMON CARRIER.
1. Where insurers, to whom the ownershave abandoned, take possession,

at an intermediate place or port, of goods damaged during a voyage 
. by the fault of the carrier, and there sell them, they cannot hold the 

carrier liable on his engagement to deliver at the end of the voyage 
in good order and condition. Propeller Mohawk, 153.

2. Insurers, so accepting at the intermediate port, are liable for freight
pro rath itineris on the goods accepted. Ib.

3. A common carrier of merchandise is responsible for actual negligence,
even admitting his receipt to be legally sufficient to restrict his com-
mon law liability. And he is chargeable with actual negligence, unless 
he exercise the care and prudence of a prudent man in his own affairs. 
Express Company v. Kountze Brothers, 343.

CONCLUSIVENESS. OF JUDGMENT. See Fraudulent Conveyance, 3.

CONFEDERATE MONEY.
1. A contract for the payment of treasury notes of the Confederate States, 
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made between parties residing within those States, can be enforced 
in the courts of the United States; the contract having been made in 
the usual course of business, and not for the purpose of giving cur-
rency to the notes, or of otherwise aiding the rebellion. Thorington 
v. Smith, 1.

2. Evidence may be received, that a contract payable in those States dur-
ing the rebellion, in “dollars,” was in fact made for the payment in 
Confederate dollars. Ib.

8. The party entitled to be paid in such dollars can receive but their actual 
value at the time and place of the contract in lawful money of the 
United States. Ib.

CONFLICT OF JURISDICTION. See Comity, Judicial; Constitutional 
Law, 7, 8; Jurisdiction, 1.

Federal  and  State  Leg is lat io n .
The mortgage of a vessel,duly recorded, under an act of Congress, cannot 

be defeated by a subsequent attachment, under a State statute, enact-
ing, that no mortgage of such property shall be valid, as against the 
interests of third persons, unless possession be delivered to and remain 
with the mortgagee, or the mortgage be recorded in a manner speci-
fied, in which a mortgage, whose lien in this case was the subject of 
controversy, was not. White's Bank v. Smith (7 Wallace, 646) af-
firmed. Aldrich v. ¿Etna Company, 491.

CONSTITUTIONAL LAW. See Conflict of Jurisdiction.
1. The term “import,” as usedin that clause of the Constitution which

says, that “ no State shall levy any imposts or duties on imports or ex-
ports,” does not refer to articles imported from one State into another, 
but only to articles imported from foreign countries into the United 
States. Woodruff v. Parham, 128.

2. And the principle of the preceding decision is applicable to a case,
where, although the mode of collecting the tax on the article made 
in the State was different from the mode of collecting the tax on the 
article brought from another State into it, yet the amount paid was, 
in fact, the same on the same article in whatever State made. Hin-
son v. Lott, 148.

8. The Bay of Mobile being included within the statutory definition of 
the port of Mobile, contracts for the purchase of cargoes of foreign mer-
chandise before or after the arrival of the vessel in the said bay, where 
the goods, by the terms of the contract, are not to be at the risk of the 
purchaser until delivered to him in said bay, do not constitute the 
purchaser an “ importer,” and the goods so purchased and sold by him, 
though in the original packages, may be properly subjected to taxa-
tion by the State. Waring v. The Mayor, 110.

4. The 9th section of the act of July 13th, 1866, amendatory of prior 
internal revenue acts, and which provides that every National bank-
ing association, State bank, or State banking association, shall pay 
a tax of ten per centum on the amounts of the notes of any State 
bank, or State banking association, paid out by them after the 1st day
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of August, 1866, does not lay a direct tax within the meaning of that 
clause of the Constitution which ordains that “ direct taxes shall be 
apportioned among the several States, according to their respective 
numbers.” Veazie Bank v. Fenno, 533.

5. Congress having undertaken, in the exercise of undisputed constitu-
tional power to provide a currency for tbe whole country, may con-
stitutionally secure the benefit of it to the people by appropriate legis-
lation, and to that end may restrain, by suitable enactments, the 
circulation of any notes, not issued under its own authority. Ib.

6. The tax of ten per centum imposed by the act of July 13th, 1866, on
the notes of State banks paid out after the 1st of August, 1866, is 
warranted by the Constitution. Ib.

7. A State statute which enacts that no insurance company not incorpo-
rated under the laws of the State passing the statute, shall carry on its 
business within the State without previously obtaining a license for 
that purpose ; and that it shall not receive such license until it has 
deposited with the treasurer of the State bonds of a specified character 
and amount, according to the extent of the capital employed, is not 
in conflict with that clause of the Constitution of the United States 
which declares that “ the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several States,” nor 
with the clause which declares that Congress shall have power “ to 
regulate commerce with foreign nations and among the several States.” 
Paul v. Virginia, 168.

8. The issuing of a policy of insurance is not a transaction of commerce
within the meaning of the latter of the two clauses, even though the 
parties be domiciled in different States, but is a simple contract of in-
demnity against loss. Ib.

9. A statute of a State which, for the declared purpose “of encouraging
the establishment of a charitable institution,” and enabling the parties 
engaged in establishing it “ more fully and effectually to accomplish 
their laudable purpose,” gave to the institution a charter, and declared 
by it that “ the property of said corporation shall be exempt from 
taxation,” and that an already existing statutory provision, that every 
charter of incorporation should be subject to alteration, suspension, or 
repeal, at the discretion of the legislature, should not apply to it, be-
comes, after the corporation has been organized, “ a contract,” within 
the meaning of the Constitution, which says that no State shall pass 
any law impairing the obligations of contracts, and the property of 
the corporation is not subject to taxation so long as the corporation 
owns it and applies it to the purposes for which the charter was 
granted. Home of the Friendless n . Rouse, 430.

10. The same principle applies to the case of an institution of learning.
The Washington University v. Rouse, 439.

11. Congress has no power to make paper money a legal tender, or lawful
money, in discharge of private debts, which exist in virtue of contracts 
made prior to its acts attempting to make such paper a legal tender and 
lawful money for payment of such debts. Hepburn v. Griswold, 603.
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12. When a State has enacted that the notes of a particular bank chartered

by it shall be receivable in payment of all taxes due to it, a “ con-
tract,” attaching itself to the note, and running with it into the hands 
of any one who has it, is entered into by the State that it will so receive 
the notes. And a subsequent enactment, that it will not receive them 
is a law impairing the obligation' of contracts, and is void. Furman 
v. Nichol, 44.

13. A remedy, which the statutes of a State, on what the Supreme Court
considers a plainly right construction of them, give for the enforce-
ment of contracts, cannot be taken away, as respects previously ex-
isting contracts, by judicial decisions of the State courts construing 
the statutes wrongly. Butz v. City of Muscatine, 575.

14. Section 4 of the constitution of Missouri, which ordains that—

“ No person shall be prosecuted in any civil action for or on account 
of any act by him done, performed or executed, after the first of Janu-
ary, one thousand eight hundred and sixty-one, by virtue of military 
authority vested in him by the government of the United States, or 
that of this State, to do sueh act, or in pursuance to orders received 
by him from any person vested with such authority ; and if any action 
or proceeding shall have heretofore been, or shall hereafter be, instituted 
against any person for the doing of any such act, the defendant may plead 
this section in bar thereof1'—
is not a bill of attainder within the meaning of that clause of the Con-
stitution of the United States, which ordains that no State shall pass 
any such bill. Drehman v. Stifle, 595.

15. Nor does it impair the obligation of a contract, within the meaning of
the same constitution, because, in the case of a contract relating to 
real property—as, ex. gr., a landlord’s covenant that he will keep his 
tenant in possession—its effect is to prevent a determination under 
particular State statutes of a party’s mere right of possession, irre-
spectively of the merits of title, and where the same result might have 
confessedly been lawfully brought about by the State legislature, by 
a repeal of the particular statute, and without impairing the obliga-
tion of any contract. Ib.

16. Semble, that the case might be different if by giving effect to the pro-
vision, the party was precluded from asserting a title and enforcing a 
right. Ib.

CONTINUING OFFER. See Contract, 7.
CONTRACT. See Bill of Lading, 2; Constitutional Law, 9-13; Equity, 1, 3, 

4; Implied Covenant, 1 (i, ii); Legal Tender; Measure of Damages, 
1,2; Monopoly; Salvage, 1, 2, 3 ; Tennessee, 1, 3; Trust; United States 
Mail; War Department.

1. Where the obligation of one party to a contract requires of him the
expenditure of a large sum in preparation to perform, and a con-
tinuous readiness to perform, the law implies a corresponding obliga-
tion on the other party to do what is necessary to enable the first to 
comply with his agreement. United States v. Speed, 77.

2. An act of Congress directing the Secretary of the Navy to enter into a
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CONTRACT (continued').
contract with certain parties, provided it could be done on terms pre-
viously offered by the parties, does not, of itself, create a contract. 
Gilbert Secor v. United States, 358.

3. If such parties afterwards sign a written agreement with the secretary,
on terms less favorable to them than the act of Congress authorized 
the secretary to make, they must abide by their action in accepting 
the less favorable terms. Ib.

4. A contract made by a surgeon and medical purveyor of a military de-
partment of the United States, with parties for furnishing ice, for the 
use of the sick and wounded in the hospitals of the United States in 
1864, was invalid until approved by the Secretary of War. Without 
such approval the surgeon could not bind the United States in any 
way. Parish et al. v. United States, 489.

5. A contract thus approved being executed by the other parties, super-
seded a previous contract signed by the surgeon, although the latter 
conformed strictly to proposals made by the parties, and accepted by 
the surgeon. Ib.

6. When an individual who has been absolved from a contract of the
government to receive and pay for certain articles which it had 
agreed to purchase, by the refusal of the proper officer to receive the 
articles when tendered, afterwards consents to deliver them under a 
threat of the officer that he will withhold money justly due to the 
plaintiff, he can only recover the contract price, whatever may have 
been the current market value of the articles. Gibbons v. United 
States, 269.

7. A covenant in a lease giving to the lessee a right or option to purchase
the premises leased at any time during the term, is in the nature of a 
continuing offer to sell. The offer thus made, if under seal, is re-
garded as made upon sufficient consideration, and therefore one from 
which the lessor is not at liberty to recede. When accepted by the 
lessee a contract of sale is completed. Willard v. Tayloe, 557.

8. The promissory notes of the United States, declared by certain acts of
Congress passed in 1862 and 1863 to be a legal tender and lawful 
money for the payment of private debts, are not a legal tender or 
lawful money in discharge of debts created by contracts made before 
the acts were passed. Hepburn v. Griswold, 603.

9. A statute of a State enacting that notes of a bank chartered by it shall
be receivable in payment of taxes due the State, makes a contract with 
all persons taking and holding the notes that the State will so receive 
them. The contract attaches to the note as long as it lasts, and it 
binds the State as to notes already issued, even if the statute be re-
pealed. Furman v. Nichol, 44.

CORPORATION. See Salvage, 1.

COURT OF CLAIMS.
Although in the Court of Claims the government is liable for refusing 

to receive and pay for what it has agreed to purchase, it is not liable, 
on an implied assumpsit, for the torts of its officers committed while 
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COURT OF CLAIMS {continued).
in its service, and apparently for its benefit. Gibbons v. United States, 
269.

COVENANT. See Implied Covenant.

DECLARATIONS. See Evidence, 1-6.

DEPARTMENTS. See Contract, 2-6; War Department.

DIRECT TAX.
A tax laid by Congress on the notes of State banks issued for currency, 

is not one within the meaning of that clause of the Constitution 
which ordains, that such taxes shall be apportioned in a particular 
way. Veazie Bank v. Fenno, 533.

“DOLtARS.”
Meaning of the word under different circumstances. See Confederate 

Money; Legal Tender.

DOMINUS LITIS.
An appeal upon a bill for the infringement of a patent dismissed, it ap-

pearing that after the appeal the appellants had purchased a certain 
patent to the defendants, under which the defendants sought to pro-
tect themselves; and that the defendants as compensation had taken 
stock in the company which had unsuccessfully sought to enjoin them, 
and was now appellant in the case. Wood-paper Company v. Heft, 
333.

EQUITABLE CONVERSION. See Trust, 1 (i, ii, iii).

EQUITY. See Evidence, 15; Pleading, 6; Trust.
1. Where specific execution of a contract, which would work hardship

when unconditionally performed, would work equity when decreed 
on conditions, it will be decreed conditionally. Willard v. Tayloe, 557.

2. The kind of currency which, on a bill for the specific execution of a 
. contract, a complainant has offered in payment of an obligation, is im-

portant only in considering the good faith of his conduct. The con-
dition of the currency in the United States in April, 1864, and the 
general use of notes of the government at that time, repels any im-
putation of bad faith in tendering such notes instead of coin in satis-
faction of a contract; though at the time, $175 in notes were the 
equivalent of but $100 in coin. Ib.

3. Where a party is entitled to a specific performance of a contract upon
the payment of certain sums, and there is uncertainty as to the amount 
of such sums, he may apply by bill for such specific performance, and 
submit to the court the question of amount which he should pay. Ib.

4. Fluctuations in the value of property contracted for between the date
of the contract and the time when execution of the contract is de-
manded, are not allowed to prevent a specific enforcement of the 
contract, where the contract, when made, was a fair one, and in its 
attendant circumstances unobjectionable. Ib.

5. Where a party, prior to filing a bill for specific performance of a con-
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tract for the sale of land, had sent to the other side for examination, 
and in professed purpose of execution of the contract, the draft of a 
mortgage which he was ready, on a conveyance being made, to exe-
cute, it is no defence to the bill, if the defendant have wholly refused 
to execute a deed, that the draft is not in such a form as respected 
parties and the term of years which the security had to run, as the 
vendor was bound to accept, especially where such vendor, in return-
ing the draft, had not stated in what particulars he was dissatisfied 
with it. Willard v. Tayloe, 557.

ESTOPPEL. See California Land Claims, 4.
A record of a judgment on the same subject-matter, referred to in a find-

ing, cannot be set up as an estoppel, when neither the record is set 
forth, nor the finding shows on what ground the court pui its de-
cision: whether for want of proof, insufficient allegations, or on the 
merits of the case. United States v. Lane, 185.

EVIDENCE. See Acknowledgment of Deeds; Burden of Proof; Estoppel; 
Patent, 6.

I. In  Case s  gener ally .

1. To admit the declarations of a third person in evidence, on the ground
that one party to the suit had referred the other party to him, it is 
necessary that the reference should be for information relating to the 
matters in issue. Allen v. Killinger, 480.

2. A conversation between the pilaintiff and such third party, in regard
to a contract of the plaintiff with the defendant, cannot be given in 
evidence when the reference by the defendant to such party was not 
for information concerning such contract. Ib.

3. The plaintiff’s statements, in such conversation, concerning the terms
of the contract, are not evidence in his favor, especially, since he can 
give his own version of the contract as a witness, but under oath, 
and subject to cross-examination. Ib.

4. The declarations of a party himself, to whomsoever made, are compe-
tent evidence, when confined strictly to such complaints, expressions, 
and exclamations as furnish evidence of a present existing pain or 
malady, to prove his condition, ills, pains, and symptoms, whether 
arising from sickness, or from an injury by accident or violence. If 
made to a medical attendant, they are of more weight than if made 
to another person. Insurance Company v. Mosley, 897.

5. So is a declaration made by a deceased person, contemporaneously or
nearly so, with a main event by whose consequence it is alleged that 
he died, as to the cause of that event. Though generally the declara-
tions must be contemporaneous with the event, yet where there are 
connecting circumstances, they may, even when made some time 
afterwards, form a part of the whole res gestce. Ib.

6. Where the principal fact is the fact of bodily injury, the res gestae are
the statements of the cause, made by the injured party almost contem-
poraneously with the occurrence of the injury, and those relating 
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EVIDENCE [continued).
to the consequences, made while the latter subsisted and were in 
progress. Insurance Company n . Mosley, 397.

7. An accidental loss or disappearance in a bank of a bill sent to it to
collect, from the bank’s not taking sufficient care of letters brought 
to it from the mail, carries with it a presumption of negligence in the 
bank; and on suit against it, the burden of proof is on the bank to 
explain the negligence. Chicopee Bank v. Philadelphia Bank, 641.

8. Where a question is asked of a witness, which is illegal only because it
may elicit improper testimony, and the court permits it to be an-
swered against the objection of the other party, if the witness knows 
nothing of the matter to which he is interrogated, or if his answer is 
favorable to the objecting party, it is not error of which a revising 
court can take notice. It works him no injury. Nailory. Williams, 
107.

9. If it does work the objecting party injury, he can show it by making
the answer a part of the bill of exceptions, and unless he does this 
there is no error of the sort mentioned. Ib.

10. Although a bill of lading, in so far as it is a contract, cannot be ex-
plained by parol, yet being a receipt as well as a contract, it may in 
the last regard be so explained, especially when used as the founda-
tion of a suit between the original parties to it. The Lady Franklin, 325.

11. Where one State recognizes acts done in pursuance of the laws of
another State, its courts will take judicial cognizance of those laws, so 
far as it may be necessary to determine the validity of the acts alleged 
to be in conformity with them. Carpenter v. Dexter, 513.

12. In aid of the certificate of acknowledgment, or proof of a deed, refer- 
' ence may be had to the instrument itself, or to any part of it. Ib.

13. Unless the statute of a State requires evidence of official character to
accompany the official act which it authorizes, none is necessary. Ib.

14. The admissions of the master of a vessel are evidence, in cases of col-
lision, against the owner. The Potomac, 590.

II. In  Equity .
15. When parties have reduced their contracts to writing, conversations

controlling orchanging their stipulations are, in the absence of fraud, 
no more received in a court of equity than in a court of law. Wil-
lard v. Tayloe, 557.

III. In  Pate nt  Cases . See Patent, 5, 6.
16. Where the defendant proposes to maintain at the final hearing of a

case in chancery, that his machine does not infringe the complainant’s 
patent, proof of non-infringement should appear in the testimony. 
Bennet v. Fowler, 445. '

EXCLUSIVE PRIVILEGE. See Monopoly.
FRAUDULENT CONVEYANCE.

1. A sale of personal property, made much below its cost, by a man indebted 
to near or quite the extent of all he had, set aside as a fraud on credit-
ors;. it having been made within a month after the property was 
bought, and before it was yet paid for; made, moreover, on Saturday, 
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while the account of stock was taken on Sunday (the parties being 
Jews), and the property carried off early on Monday. Kempner v. 
Churchill, 362.

2. The statute of 13 Eliz., ch. 5, which is in force in the District of Colum-
bia, does not affect, in favor of subsequent creditors, a voluntary set-
tlement made by a man, not indebted at the time, for his wife and 
children, unless fraud was intended when the settlement was made. 
Sexton v. Wheaton (8 Wheaton, 229; S. C. 1 American Leading Cases, 
1), approved and affirmed. Mattingly v. Nye, 370.

3. A judgment for money due, at a certain time, against the party making
the settlement, is conclusive in respect to the parties to it. It cannot 
be impeached collaterally, and it cannot be questioned upon a cred-
itor’s bill. Ib.

FREIGHT. See Common Gamer, 2.

GOVERNMENT OFFICER.
1. The act of August 23d, 1842, declaring that no officer of the govern-

ment drawing a fixed salary, shall receive additional compensation 
for any service, unless it is authorized by law, and a specific appro-
priation made to pay it, is not repealed by the twelfth section of the 
act of August 26th, the same year. Stansbury v. United States, 33.

2. An agreement by the Secretary of the Interior to pay a clerk in his
department for services rendered to the government by labors abroad 
—the clerk still holding his place and drawing his pay as clerk in the 
Interior—was, accordingly, held void. Ib.

HABEAS CORPUS.
1. In all cases where a Circuit Court of the United States has, in the

exercise of its original jurisdiction, caused a prisoner to be brought 
before it, and has, after inquiring into the cause of detention, re-
manded him to the custody from which he was taken, the Supreme 
Court, in the exercise of its appellate jurisdiction, may, by the writ 
of habeas corpus, aided by the writ of certiorari, revise the decision 
of the Circuit Court, and if it be found unwarranted by law, relieve 
the prisoner from the unlawful restraint to which he has been re-
manded. Ex parte Verger, 85.

2. The second section of the act of March 27th, 1868, repealing so much of
the act of February 5th, 1867, as authorized appeals from the Circuit 
Courts to the Supreme Court, does not take away or affect the appel-
late jurisdiction of this court by habeas corpus, under the Constitution 
and the acts of Congress prior to the date of the last-named act. Ib.

ILLICIT TRADING. See Rebellion, 'The, 1-5.

ILLINOIS. See Notice, 1.
A justice of the peace was not authorized by the laws of Illinois, in 1818, 

to take the acknowledgment or proof, without the State, of deeds of 
land situated within the State; but this want of authority was reme-
died by a statute passed on the 22d of February, 1847. Carpenter v. 
Dexter, 513.
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IMPLIED COVENANT.
In the case of a contract drawn technically, in form, and with obvious 

attention to details, a covenant cannot be implied in the absence of 
language tending to a conclusion that the covenant sought to be set 
up was intended. The fact that the non-implication of it makes the 
contract, in consequence of events happening subsequently to its being 
made, quite unilateral in its advantages, is not a sufficient ground to 
imply a covenant which would tend to balance advantages thus pre-
ponderating. Hudson Canal Co. v. Pennsylvania Coal Co., 276.

“ IMPORT.” See Constitutional Law, 1-3.
The term, as used in that clause of the Constitution which says, that “no 

State shall levy any imposts or duties on imports or exports,” does 
not refer to articles imported from one State into another, but only 
to articles imported from foreign countries into the United States. 
Woodruff v. Parham, 123.

INSURERS. See Constitutional Law, 8.
Accepting goods abandoned by their owners at an intermediate port, 

which the carriers were bound to carry to the port of destination, are 
liable to freight pro rata itineris. Propeller Mohawk, 153.

INTERNAL REVENUE.
Under the act of June 30th, 1864, to provide internal revenue to support 

the government, &c., which requires a license to persons exercising 
certain occupations, and fixes the limit to its duration, the parties to 
the bond given on the granting of the license, are not bound to answer 
for any breach of the condition of the bond after the expiration of the 
license. United States v. Smith, 587.

INTERSTATE COMMERCE. See Constitutional Law, 7, 8.

JUDGMENT.
Cannot be impeached collaterally by a party to a settlement on his family, 

upon a bill of the judgment creditor to set the settlement aside. 
Mattingly v. Nye, 370.

JURISDICTION. See Mandamus; Practice, 3, 5, 6.
I. Of  the  Supr em e Court  of  th e Unite d  St ate s .

(a) It has  jurisdiction.
1. To disregard and declare void an act of Congress' which it considers as

passed in violation of the Constitution. Hepburn v. Griswold, 603.
2. If the case be otherwise within its cognizance, it has jurisdiction of a

judgment rendered on a voluntary submission of a case agreed on for 
judgment, under the provisions of the code of a State. Aldrich v. 
AEtna Company, 491.

3. So it may have (under the same condition) jurisdiction of a case where
the allowance of the writ of error is by the chief judge of the court 
in which the judgment was in fact rendered, though the record, by 
order of such court, may have been sent to an inferior court, and an 
additional entry of what was adjudged in the appellate one there 
entered. Ib.
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4. So it has (under the twenty-fifth section of the Judiciary Act), when-

ever some one of the questions embraced in the cause was relied on, 
in the highest court of law or equity in a State, by the party who 
brings the cause here, and when the right, which he asserted that it 
gave him, was denied to him, by the State court, provided the record 
show, either by express averment, or by clear and necessary intend-
ment, that the constitutional provision did arise, and that the court 
below could not have reached the conclusion and judgment it did 
reach, without applying it to the case in hand. Furman v. Nichol, 44.

5. As ex. gr. when the record shows that the question in such court was,
whether the mortgage of a vessel, duly recorded under an act of Con-
gress, gave a better lien than an attachment issued under a State 
statute, and the decision was that it did not. Aldrich v. .¿Etna Com-
pany, 491.

6. It need not appear that the State court erred in its judgment. It is
sufficient to confer jurisdiction that the question was in the case, was 
decided adversely to the plaintiff in error, and that the court was in-
duced by it to make the judgment which it did. Furman v. Nichol, 44.

7. So it has (under the said twenty-fifth section), when the decree below
is silent as to the ground on which it was rendered, if the case show 
that Federal questions were involved, though it also appears that 
there were other defences, not re-examinable in this court, if these 
defences afford no legal answer to the suit. Maguire v. Tyler, 650.

8. So it may have, although the citation is not signed by the judge who
allowed the writ of error, provided the defendant have waived the 
irregularity by an appearance. Aldrich v. Insurance Company, 491.

9. So in all cases where a Circuit Court of the United States has, in the
exercise of its original jurisdiction, caused a prisoner to be brought 
before it, and has, after inquiring into the cause of detention, re-
manded him to the custody from which he was taken, the Supreme 
Court, in the exercise of its appellate jurisdiction, has power by the 
writ of habeas corpus, aided by the writ of certiorari, to revise the 
decision of the Circuit Court, and if it be found unwarranted by law 
to relieve the prisoner from the unlawful restraint to which he has 
been remanded. Ex parte Yerger, 85.

10. And it will assume jurisdiction on appeal for the purpose of reversing
a decree rendered by an inferior court not having jurisdiction to pro-
ceed in the way in which it has proceeded, and of vacating any un-
warranted proceedings of it which stand in the way of a new trial 
there in a case where, in the judgment of this court, a new trial ought 
to be granted. And it will in such cases exercise such powers gene-
rally as are necessary to do justice. Morris’s Cotton, 507.

(b) It has not  jurisdiction.
11. Under the twenty-fifth section of the Judiciary Act, unless the record

show, either by express words or necessary legal intendment, that one 
of the questions mentioned in that act was before the State court, and 
was decided by it. And in deciding this, neither the argument of 
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counsel nor the opinion of the court below can be looked to for this 
purpose. Gibson v. Chouteau, 314.

12. Nor has it jurisdiction of an appeal from a District Court having Cir-
cuit Court powers, the appeal having been allowed just after an act 
had passed, which created a Circuit Court for the same district, and 
which repealed so much of any act as gave to the District Court 
Circuit Court powers. The Lucy, 307.

13. Nor by virtue of agreements of counsel or otherwise than under the
Constitution and acts of Congress. Ib.

14. Nor in general unless a transcript of the record was filed at the next
term to that when a decree appealed from was made. Ib.

II. Of  th e Circu it  Cour ts  of  th e  Unit ed  St ate s . See Pleading, 
1, 4, 5.

15. These courts have no jurisdiction in a suit brought by the assignee of
a chose in action in the Federal court on a contract assigned, unless 
the plaintiff show affirmatively that such action could have been sus-
tained if it had been brought by the original obligee. And the burden 
of proof in such case is on the plaintiff, when the instrument and its 
assignment are offered under the plea of the general issue. Bradley v. 
Rhine's Administrators, 393.

III. Of  the  Circu it  and  Dist ric t  Cour ts  re spe ct ivel y .
16. The act of February 22d, 1848, which enacts that the provisions of the

act of February 22d, 1847, transferring to the District Courts of the 
United States, cases of Federal character and jurisdiction begun in 
the Territorial courts of certain Territories of the United States, and 
then admitted to the Union (none of which, on their admission as 
States, however, as it happened, were attached to any judicial cir-
cuits of the United States), shall apply to all cases which may be 
pending in the Supreme or other Superior Courts of any Territory of 
the United States which may be admitted as a State at the time of its 
admission, is to be construed so as to transfer the cases into District 
Courts of the United States, if, on admission, the State did not form 
part of a judicial circuit, but if attached to such a circuit, then into 
the Circuit Court. Express Company v. Kountze Brothers, 342.

KANSAS.
The laws of, regulating the foreclosure of mortgages, do not authorize 

a strict foreclosure which does not find the amount due, and which 
allows no time for redemption, and is final and conclusive in the 
first instance. Clark v. Reyburn, 318.

LEGAL TENDER.
The promissory notes of the United States, declared by certain acts of 

Congress, passed in 1862 and 1863, to be a legal tender and lawful 
money for the payment of private debts, are not such a tender or 
such money in discharge of such debts if created by contracts made 
before the acts were passed. Hepburn v. Griswold, 603.
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LOUISIANA.
1. The 8333d article of the Civil Code of Louisiana, which in English is

as follows:
“ The registry preserves the evidence of mortgages and privileges during 

ten years, reckoning from the day of their date; their effect ceases even 
against the contracting parties if the inscriptions have not been renewed 
before the expiration of this time, in the manner in which they were first 
made, ’ ’

relates to the effect of the inscription, when not renewed, not to the 
effect of the mortgage. Patterson v. De la Ronde, 292.

2. The general doctrine, where registry of conveyances and mortgages is
required, that knowledge of an existing conveyance or mortgage is, 
in legal effect, the equivalent to notice by the registry, is the law of 
Louisiana as expounded by the decisions of her highest court. Ib.

3. Prescription of a mortgage and vendor’s privilege does not begin to
run until the debt secured has matured. Ib.

4. By the law of, where property, susceptible of being mortgaged, is to be
sold under execution, the sheriff is required to obtain, from the proper 
office, a certificate of the mortgages, &c., against it, and to read it 
aloud to the bystanders before he cries the property; and also to give 
notice that the property will be sold subject to them. The purchaser 
in such case is obliged to pay to the officer only so much of his bid as 
may exceed the amount of the mortgages, &c., and is allowed to retain 
the amount required to satisfy them. Ib.

MAIL, UNITED STATES.
Under the act of 28th February, 1861, which authorizes the Postmaster- 

General to discontinue, under certain circumstances specified, the postal 
service on any route, a “suspension ” during the late rebellion, at the 
Postmaster-General’s discretion, of a route in certain rebellious States, 
with a notice to the contractor that he would be held responsible for a 
renewal when the Postmaster-General should deem it safe to renew 
the service there, was held to be a discontinuance; and the mail car-
rier’s contract with the government calling for a month’s pay if the 
postmaster discontinued the service, it was adjudged that he was en-
titled to a month’s pay accordingly. Reesidev. United States, 38.

MANDAMUS.
The extent to which the writ of mandamus from the Federal courts can 

give relief against decisions in the State courts, involves a question 
respecting the process of the Federal courts ; and, that being so, it is 
peculiarly the province of this court to decide all questions which 
concern the subject. Butz v. City of Muscatine, 575.

MEASURE OF DAMAGES.
1. Where the plaintiff agreed to pack a definite number of articles for the 

defendants, and made all his preparations to do so, and was ready to 
do so, but the defendant refused to furnish the articles to be packed, 
the measure of damages is the difference between the cost of doing 
the work and the price agreed to be paid for it, making reasonable 
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deductions for the less time engaged, and for release from the care, 
trouble, risk, and responsibility attending its full execution. United 
States v. Speed, 77.

2. "When an individual who has been absolved from a contract made by 
the government to receive and pay for certain articles which it had 
agreed to purchase, by the refusal  of the proper officer to receive the 
articles when tendered, afterwards consents to deliver them under a 
threat of the officer that he will withhold money justly due to the 
plaintiff, he can only recover the contract price, whatever may have 
been the current value of the articles at the date of delivery. Gib-
bons v. United States, 269.

*

8. In admiralty, the measure, in cases of injury from collision, is the sum 
sufficient to restore the vessel to the condition in which she was when 
the collision occurred. The Baltimore, 377.

MISSOURI. See Constitutional Law, 14, 1-5.
The subject of incomplete titles to land in the Territory of, ceded by 

France in 1803, examined. Maguire v. Tyler, 650.

MOBILE, AND THE BAY OF. See Constitutional Law, 3.

MONOPOLY.
A contract by a city corporation with an existing gas company, by which 

the corporation conferred upon the company the exclusive privilege 
for a term of years, and till notified to the contrary, of lighting the 
city with such public lamps as might be agreed on, and also the right 
to lay down its pipes and extend its apparatus through all the streets, 
alleys, lanes, or squares of the city, and which declared that “ still 
further to encourage the company, it would take fifty lamps to begin 
with, to be extended hereafter as the public wants and increase of the 
city might demand, andjsuch as might be agreed upon by the com-
pany and the city corporation,” the company, in consideration of 
these grants, concessions, and privileges, binding itself to furnish to 
the city gas at half the price they charged their private consumers, 
does not give a right to the gas company exclusive of the city corpo-
ration’s right to subscribe to the stock of a new gas company, whose 
object was to introduce gas into the same city. Memphis City v. 
Bean, 65.

MORTGAGE OF VESSELS.
The mortgage of a vessel, duly recorded, under an act of Congress, can-

not be defeated by a subsequent attachment, under a State statute, 
enacting that no mortgage of such property shall be valid, as against 
the interests of third persons, unless possession be delivered to and 
remain with the mortgagee, or the mortgage be recorded in a manner 
specified, in which a mortgage, whose lien in this case was the subject 
of controversy, was not. White's Bank v. Smith (7 Wallace, 646), 
affirmed. Aldrich V. ¿Etna Company, 491.

VOL. vm. 44
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MUSCATINE, CITY OF.
Acts of 27th January, 1852, by the Iowa legislature, amendatory of its 

charter, construed. Butz v. City of Muscatine, 575.
MUTUAL OBLIGATIONS. See Contract, 1.
NATIONAL BANKS. See Constitutional Law, 4, 5, 6; Pleading, 1, 2, 3.

1. The 50th section of the National Bank Act of June 3d, 1864 (13 Stat. 
, at Large, 116), which provides that suits under it, in which officers or

agents of the United States are parties, shall be conducted by the dis-
trict attorney of the district, is in so far but directory, that it cannot 
be set up by stockholders to defeat a suit brought against them by a 
receiver, under'the act, which receiver, with the approval of the 
Treasury Department, and after the matter had been submitted to the 
Solicitor of the Treasury, had employed private counsel, by whom 
alone suit was conducted. Kennedy v. Gibson and others, 498.

2. Upon a bill filed under the 50th section of that act, by a receiver,
against the stockholders, where the ban k fails to pay its notes, it is in-
dispensable, that action on the part of the comptroller of the currency, 
touching the personal liability of the stockholders, precede the insti-
tution of any suit by the receiver, and the fact must be averred in the 

. bill. Ib.
3. It is no objection to such a bill properly filed against stockholders within

the jurisdiction of the court, that stockholders named in the bill, and 
averred in it to be without the jurisdiction, are not made co-defendants.

4. Creditors of the bank are not proper parties to such a bill. The re-
ceiver is the propel- party to bring suit, whether at law or in equity. I b.

5. Suits may be brought under the 57th section of the act, by any associa-
tion, as well as against it. Ib.

NAVY DEPARTMENT. See Contract,\ 3.

NEGLIGENCE. See Common Carrier, 3; Negotiable Paper, 3, 4.

NEGOTIABLE PAPER.
1. Although a bill payable at a particular bank, be physically, and in 

point of fact, in the bank, still, if the bank be wholly ignorant of its 
being there—as when, ex. gr., a letter in which the bill was trans-
mitted when brought from the post-office to the bank has been laid 
down with other papers on the cashier’s desk, and before being taken 
up or seen by the cashier has slipped through a crack in the desk, and 
so disappeared—the fact of the bill being thus physically present in 
the bank does not make a presentment. Chicopee Bank n . Philadel-
phia Bank, 641.

And this is so, although the acceptor held no funds there, did not call 
to pay the bill, and in fact did not mean to pay it any where. Ib.

' 2. In such a case, therefore, the holder cannot look to prior parties, even 
though, by having been informed after inquiry by him, that the bill 
had not been received at the collecting bank, they could have inferred 
that it had not been paid at maturity by the acceptor. Ib.

3. An accidental loss or disappearance in a bank of a bill sent to it to col-
lect from the bank’s not taking sufficient care of letters brought to it 
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NEGOTIABLE PAPER (continued).
from the mail, carries with it a presumption of negligence in the 
bank; and on a suit against it, the burden of proof is on the bank to 
explain the negligence. Chicopee Bank v. Philadelphia Bank, 641.

4. If, through this negligence alone, it is inferable that notice of present-
ment, demand, and non-payment, were not given to the holder, so as 
to enable him to hold parties prior to him, the bank guilty of the neg-
ligence is responsible to the holder for the amount of the bill, even 
though the holder himself have not been so entirely thoughtful, active, 
and vigilant as he might have been. Ib.

NOTICE. See Louisiana.
1. Under the recording acts of Illinois, which enact that deeds shall

take effect as against creditors and subsequent purchasers from the 
time that they are filed of record, it is necessary, in order to defeat 
a subsequent purchaser for value, of an unrecorded title, that he have 
notice of the previous conveyance, or of some fact sufficient to put a 
prudent man upon inquiry. Mills v. Smith, 27.

2. A recital in the record of another deed, made seventeen years after a
first one unrecorded, between the original grantor and the heir-at-law 
of the original grantee—the grantor having already sold to a second 
purchaser whose deed is recorded—“ that a sale had been made to such 
original grantee, but no deed given, or if given, lost,” is not construc-
tive notice to a third person purchasing of such second purchaser. Ib.

3. If either such second purchaser, or a purchaser from him, have been
a purchaser in good faith, without notice, then such purchaser is pro-
tected. ' Ib.

OFFICIAL CHARACTER. See Evidence, 13.
PATENT. See Dominus Litis; Public Lands, 1, 2.

I. Gen er al  princi ple s re lat ing  to .
1. Whether a given invention or improvement shall be embraced in one,

two, or more patents, is a matter about which some discretion must 
be left with the head of the Patent Office; it being one not capable of 
being prescribed for by a general rule. Bennet v. Fowler, 445.

2. Where the defendant proposes to maintain at the final hearing of a case
in chancery, that his machine does not infringe the complainant’s 

. patent, proof of non-infringement should appear in the testimony. Ib.
3. Where a limitation of a claim, as found in a patent, has been caused by

a mistake of the Commissioner of Patents in supposing that prior in-
ventions would be covered, if the claim was made, as the applicant 
makes it, more broad, and an inventor has thus been made to take a 
patent with a claim narrower than his invention, it is the right, and, 
as it would seem, the duty of the commissioner, upon being satisfied of 
his mistake, as to the nature of the prior inventions, to grant a reissue 
with an amended specification and a broader claim. Morey v. Lock-
wood, 230.

4. Where the amended specifications and broader claim secure the pat-
entee only the same invention that he had originally described and 
claimed, the reissue is valid. 1 b.
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PATENT (continued').
5. Where, in a suit at law for infringement of a patent, witnesses testify

to previous invention, knowledge, or use of the thing patented, the 
judgment will be reversed unless an antecedent compliance with the 
requirements of the 15th section of the Patent Act, requiring in the 
notice of special matter the names and places of residence of those 
who the. defendant intends to prove possessed prior knowledge, and 
where the same had been used, appear in the record. And this, al-
though no reversal for this cause have been asked by counsel, but the 
case have been argued, wholly on other grounds. Blanchard v. Put-
nam, 420.

6. Semble, that the only proper comparison on a question of infringement,
is of the defendant’s machine with that of the plaintiff’s, as described 
in the pleadings; and that it is no answer to the cause of action to 
plead or prove that the defendant is the licensee of the owner of 
another patent, and that his machine is constructed in accordance 
with that patent. Ib.

II. Vali dit y  of  Part ic ular .
7. C. &H. Davidson were the true inventors of the syringe known by their

name, and patented by an original patent of March 31st, 1857, and 
by a reissue with an amended specification, April 25th, 1865. The 
syringe, called the Richardson syringe, is an infringement of the Da-
vidsons’ patents and reissue. Morey v. Lockwood, 230.

“PERILS OF NAVIGATION.”
The explosion of a boiler on a steam vessel is not a “ peril of navigation ” 

within the term as used in the exception in bills of lading. Propeller 
Mohawk, 153.

PLEADING. See Comity, Judicial, 2.
I. In  Cas es  gene ral ly .

1. Upon a bill filed to wind up a National bank under the 5Qth section
of the act of June 3d, 1864 (13 Stat, at Large, 116), by a receiver, 
against the stockholders, where the bank fails to pay its notes, it is 
indispensable, that action on the part of the comptroller of the cur-
rency, touching the personal liability of the stockholders, precede the 
institution of any suit by the receiver, and the fact must be averred 
in the bill. Kennedy v. Gibson et al., 498.

2. It is no objection to such a bill properly filed against stockholders
within the jurisdiction of the court, that stockholders named in the 
bill, and averred in it to be without the jurisdiction, are not made 
co-defendants.

3. Creditors of the bank are not proper parties to such a bill. The re-
ceiver is the proper party to bring suit, whether at law or in 
equity. Ib.

4. An averment in the declaration, that the plaintiffs were a firm of nat-
ural persons, associated for the purpose of carrying on the banking 
business in Omaha, Nebraska Territory (a place which, at the time 
of the suit brought, was remote from the great centres of trade and 
commerce), and had been for a period of eighteen months engaged 
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in that business, at that place, is equivalent to saying that they had 
their domicile there, and is a sufficient averment of citizenship to 
give jurisdiction to the Circuit Court. Express Company v. Kountze 
Brothers, 342.

5. An averment that the defendant is a foreign corporation, formed under
and created by the laws of the State of New York, is a sufficient aver-
ment that the defendant is a citizen of New York. Ib.

II. In  Equity . See Trust, 1 (iii).
6. The general rule is that the parties to the contract are the only proper

parties to a suit fo? its performance. Hence the assignment by the 
complainant, prior to a bill for specific performance of a partial in-
terest in the entire contract, is no defence to the bill for such per-
formance. Willard v. Tayloe, 557.

III. In  Salvage .
7. A suit for salvage cannot be abated on the objection of claimants that

others as well as the libellants are entitled to share in the compensa-
tion. The remedy of such others is to become parties to the suit, or 
to make a claim against the proceeds, if any, in the registry of the 
court. The Camanche, 448.

8. The defence, that the services for which salvage is claimed were ren-
dered under an agreement for a fixed sum payable in any event, is 
waived unless set up in the answer, with an averment of payment or 
tender. Ib.

PRACTICE. See Bill of Exception; California Land Claims, 2; Comity, 
Judicial; Dominus Litis; Jurisdiction, 8; Mandamus; Patent, 5.

I. In  the  Sup rem e  Cour t .
1. A clerical mistake in a writ of error may be sometimes amended by

the citation. McVeigh v. United States, 640.
2. Where there is nothing in a bill of exceptions which enables the Su-

preme Court to say that questions objected to have exceeded the rea-
sonable license which a court, in its discretion, may allow in cross- 
examination, no error is shown. Nailor v. Williams, 107.

3. Where the entries of a clerk of a Territorial District Court, state in a
general way the proceedings had in that court, and that they were 
excepted to by counsel, they do not present the action of the court 
and the exceptions in such form as that they can be considered by 
this court. Young v. Martin, 854.

4. A party cannot, in that court, allege as error in the court below, the
admission of evidence offered by himself and objected to by the other 
side. Avendano v. Gay, 376.

5. But it is error, entitling the aggrieved party to a reversal, for a court,
on motion of a plaintiff, to strike out of an answer that which consti-
tutes a good defence, and on which the defendant may chiefly rely. 
Mandelbaum n . The People, 310.

6. A statement of facts, made and filed by the judge several days after the
issue and service of the writ of error in the case, is a nullity. Generes 
v. Bonnemer (7 Wallace, 564), affirmed. Avendano v. Gay, 376.
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7. The Supreme Court will assume jurisdiction on appeal for the purpose

of reversing a decree rendered by an inferior court not having juris-
diction to proceed in the way in which it has proceeded, and of va-
cating any unwarranted proceedings of it which stand in the way of 
a new trial there in a case where, in the judgment of this court, a new 
trial ought to be granted. And it will in such cases either reverse 
the judgment or decree, and direct the proceedings to be dismissed, 
or remand the cause, with directions to allow the pleadings to be 
amended, and to grant a new trial, according to law. And if the sub-
ject in controversy be a fund lately in the registry of the court, but 
which has been distributed so that a new trial would be useless unless 
the fund was restored to the registry where it was before the decree 
of distribution was executed, it will direct that a writ of restitution 
issue to the proper parties to restore the fund to the registry. Mor-
ris's Cotton, 507.

8. Where there are other questions in the record, on which the judgment
of the State court might have rested, independently of the Federal 
question, this court cannot reverse the judgment. Gibson v. Chou-
teau, 814.

II. In  Circu it  and  Dist ric t  Court s .
(а) In cases generally.

9. Courts of the United States are not bound to give instructions upon
specific requests by counsel for them. If the court charge the jury 
rightly upon the case generally, it has done all that it ought to do. 
Mills v. Smith, 27.

10. When evidence tends to prove a contract of a certain character, asserted
by a party before a jury, a court should either submit the evidence on 
the point to the consideration of the jury, or if, in the opinion of the 
court, there are no material extraneous facts bearing on the question, 
and the contract relied on must be determined by a commercial cor-
respondence alone, then interpret this correspondence, and inform the 
jury whether or not it proves the contract to be of the character con-
tended for by the party. Drakely v. Gregg, 242.

11. A court having fairly submitted to a jury the evidence in a case, and
charged as favorably to a party as he could properly have asked, 
may, in the exercise of its discretion, refuse a request by that party 
to charge as to which side the burden of proof belongs. Chicopee Bank 
v. Philadelphia Bank, 641.

12. A simple omission of a court to charge the jury as fully on some one
of the points of a case about which it is charging generally, as a party 
alleges on error that the court ought to have charged, cannot be as-
signed for error, when it does not appear that the party himself made 
any request of the court to charge in the form now asserted to have 
been the proper one. Express Company v. Kountze Brothers, 843.

(б) In Equity.
18. A decree of strict foreclosure, which does not find the amount due, 

which allows no time for the payment of the debt and the redemption 
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of the estate, and which is final and conclusive in the first instance, 
cannot, in the absence of some special law authorizing it, be sustained. 
Clark v. Reyburn, 318.

14. Where, after a mortgage of it, real property has been conveyed in
trust for the benefit of children, both those in being and those to be 
born; all children in esse at the time of filing the bill of foreclosure 
should be made parties^ Otherwise, the decree of foreclosure does not 
take away their right to redeem. A decree in such a case against the 
trustee alone, does not bind the cestui que trusts. Ib.

(c) In Admiralty.
15. Counsel fees are not allowed to the counsel of a gaining side, as an in-

cident to the judgment, beyond the costs and fees allowed by statute. 
Under the statute now (A.D. 1869) fixing the fees of attorneys, solici-
tors, and proctors (the statute of 26th February, 1853, 10 Stat. at 
Large, 161), a docket fee of $20 may be taxed, on a final hearing in 
admiralty, if the libellant recover $50, but, if he recovers less than 
$50, only $10. The Baltimore, 377.

16. Decrees in salvage will not be disturbed as to their amount, unless for
a clear mistake, or gross over-allowance of the court below. The 
Camanche, 448.

PRESENTMENT OF BILLS. See Negotiable Paper.
PRESUMPTION. See Evidence.
PROMISSORY NOTE. See Negotiable Paper.

PUBLIC LANDS.
1. Where a patent for land has issued to one who protests against the sur-

vey on which it is made, and the record shows that he never accepted 
it, the Secretary of the Interior may recall it. Maguire v. Tyler, 650.

2. Where a patent is issued on a claim which has no certain limits, re-
serving “ all valid adverse rights,” a second patent to another claim-
ant for a portion of the same land, is valid and operative to convey 
the title. Ib.

3. Where there is a specific tract confirmed according to ascertained boun-
daries, the legal effect of the confirmation is to establish the right and 
locate the claim. But it is otherwise when the claim has no certain 
limits, and the confirmation is on the condition that the land is to be. 
surveyed. Ib.

PUBLIC POLICY.
1. A contract for the payment of Confederate States treasury notes, made

between parties residing within the so-called Confederate States, can 
be enforced in the courts of the United States, the contract having 
been made on a sale of property in the usual course of business, and 
not for the purpose of giving currency to the notes or of otherwise 
aiding the rebellion. Thorington v. Smith, 1.

2. Evidence may be received that a contract payable in those States, dur-
ing the rebellion, in “ dollars,” was in fact made for the payment in 
Confederate dollars, lb.
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RATIFICATION.
If, with a full knowledge of the facts concerning it, a person ratify an 

agreement which another person has improperly made, concerning 
the property of the person ratifying, he thereby makes himself a 
party to it, as much so as if the original agreement had been made 

■ with him. No new consideration is required to support the ratifica-
tion. Drakely v. Gregg, 242.

REBELLION, THE. See Public Policy; Tennessee, 3.
1. The military authorities had no power under the act of July 13th, 1861,

to license commerical intercourse between the seceding States and the 
rest of the United States. The Ouachita Cotton case (6 Wallace, 521) 
affirmed. McKee v. United States, 163.

2. Such trade was not authorized in March, 1864, by regulations prescribed
by the Secretary of the Treasury in pursuance of the said act, but, on 
the contrary, was at that time forbidden by the then existing regula-
tions of the treasury. Ib.

3. Even supposing such trade to have been licensed in March, 1864, in
pursuance of the act of July 13th, 1861, the license would not have 
authorized a purchase by a citizen of the United States from any per-
son then holding ah office or agency under the government of the so- 
called Confederate States; all sales, transfers, or conveyances by such 
persons being made void by the act of July 17th, 1862. Ib.

4. The 8th section of the act of, July 2d, 1864, which enacts that it shall
be lawful for the Secretary of the Treasury, with the approval of the 
President, to authorize agents to purchase for the United States any 
products of States declared in insurrection, did not confer the power 
to license trading within the military lines of the enemy. United 
States v. Lane, 185.

■5. By the regulations issued under the act, the purchasing agent could 
not act at all until the person desiring to sell the Southern products 
made application, in writing, stating that he owned or controlled 
them, stating also their kind, quality, and location; and even then 
the power of the purchasing agent before the delivery of the products 
was limited to a stipulation (the form was prescribed) to purchase, 
.and to the giving a certificate that such application was made, and to 
requesting safe conduct for the party and his property. Ib.

6. Where a seizure of property on land is made under the acts of July 
13th, 1861, or of August 6th, 1861, or July 17th, 1862, passed in sup-
pression of the rebellion, the claimants are entitled to trial by jury, 
though the suit be in form a libel of information ; and the suit can be 
removed into this court by writ of error alone. Union Insurance Com-
pany v. United States (6 Wallace, 765), and Armstrong's Foundry (Ib. 
769), affirmed. Morris's Cotton, 507.

RECITAL. See Notice, 2, 3.
REGISTRATION OF DEEDS AND MORTGAGES. See Notice; Lou-

isiana,

RES GEST.dE. See Evidence, 5, 6.
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SALARY. See Government Officer.
S A LV AGE.

1. A corporation is not disqualified, by the simple fact of its being a cor-
poration, from maintaining a suit for salvage. Hence, where a service, 
in its nature otherwise'one of salvage, was performed by a stock com-
pany, chartered to hire or own vessels manned and equipped to be 
employed in saving vessels and their cargoes wrecked, and to receive 
compensation in like manner as private persons, and where the per-
sons actually performing the service had no share in the profits of the 
company, but were hired and paid under permanent and liberal ar-
rangements and rates of pay—the net profits being divided among 
stockholders—such service was held to be a salvage service, and the 
corporation to be entitled to pay as salvors accordingly. The Ca-
manche, 448.

2. Nothing short of a contract to pay a fixed sum at all events, whether
successful or unsuccessful, will bar a meritorious claim for salvage. Ib.

3. A salvage service is none the less so, because it is rendered under a
contract which regulates the mode of ascertaining the compensation 
to be paid, but makes the payment of any compensation contingent 
upon substantial success. Ib.

4. Decrees in salvage will not be disturbed as to their amount, unless for
a clear mistake, or gross over-allowance of the court below. Ib.

SECRETARY OF WAR. See War Department.

SOLDIERS’ PAY.
The act of June 20th, 1864, increasing the pay of private soldiers in the 

army, cannot be construed as having the effect of increasing the 
allowance to officers for servants’ pay. United States v. Gilmore, 330.

SPECIFIC PERFORMANCE. See Equity.

STATE BANKS.
The tax of ten per centum imposed by the act of July 13th, 1866, on the 

notes of State banks paid out after the 1st of August, 1866, is war-
ranted by the Constitution. Veazie Bank v. Fenno, 534.

STATES
May bind themselves permanently by a promise made by one legislature, 

and which subsequent legislatures cannot set aside, not to tax the 
property of particular charitable institutions, or institutions of learn-
ing ; and if the institutions are organized on the faith of such prom-
ise, the promise becomes a contract whose obligation the State cannot 
impair. Home of the Friendless v. Rouse, and The Washington Uni-
versity v. Rouse, 430, 439.

STATUTE OF LIMITATIONS, THE.
Has no application to an express trust where there is no disclaimer. Sey-

mour v. Freer, 202.
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STATUTES OF THE UNITED STATES.
The following, among others, referred to, commented on, or construed.

September 24, 1789. See Admiralty, 1, 2; Habeas Corpus, 1; Jurisdic-
tion, 1-16; Pleading, 4-5 ; Practice, 1-9.

March 3, 1803. See Jurisdiction, 12.
April 14, 1818. See War Department,
July 4, 1836. See Patent.
July 4, 1836. See Public Lands.
August 23, 1842. See Government Officer.
August 26, 1842. See Government Officer.
February 14, 1847. See Jurisdiction, 12, 13.
February 22, 1847. See Jurisdiction, 16.
February 22, 1848. See Jurisdiction, 16.
August 3, 1848. See Contract, 2, 3.
March 3, 1849. See Public Lands.
July 29, 1850. See Mortgage of Vessels.
February 26, 1853. See Practice, 15.
June 14, 1860. See California Land Claims.
February 28, 1861. See Mail, United States.
March 2, 1861. See War Department, 3.
July 13, 1861. See Rebellion, The, 1—3, 6; Trial by Jury.
August 6, 1861. See Rebellion, The, 6; Trial by Jury.
February 25, 1862. See Legal Tender.
July 11, 1862. See Legal Tender.
July 17, 1862. See Rebellion, The, 6; Trial by Jury.
March 3, 1863. See Legal Tender.
June 3, 1864. See National Banks; Pleading, 1-3.
June 20, 1864. See Soldiers' Pay.
June 30, 1864. See Internal Revenue.
July 2, 1864. See Rebellion, The, 4, 5.
July 13, 1866. See Constitutional Law, 4-6.
February 5, 1867. See Habeas Corpus.
March 27, 1868. See Habeas Corpus.

STATUTES, IMPLIED REPEAL OF. See Tennessee.

STATUTES, RULES OF CONSTRUING.
1. A section of one statute not very reasonable as read in the section itself,

may be read by the light of a section of an earlier statute on the same 
general subject; and the effect of the former largely extended thereby. 
Kennedy v. Gibson et al. 498.

2. Constructions of statutes, in relation to the accounts of individuals
with the United States,, made by the accounting officers of the treas-
ury, especially when so long continued as to become a rule of depart-
mental practice, are entitled to great consideration, and will in gen-
eral be adopted by this court. United States v. Gilmore, 330.

3. But when, after such a construction of a particular class of statutes has
been long continued, its application to a recent statute of the same 
class is prohibited by Congress, and following the spirit of that pro-
hibition, the accounting officers refuse to apply the disapproved con- 
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STATUTES, RULES OF CONSTRUING (continued).
struction to a still later statute of the same class, its application will 
not be enforced. United States v. Gilmore, 880.

TAX. See Constitutional Law, 1-6 ; 9,10; States.

TAXATION. See Constitutional Law, 1-6; 9, 10.

TENDER. See Legal Tender.

TENNESSEE.
1. The provision in section 12 of the charter of 1838 of the Bank of Ten-

nessee, “ that the bills or notes of said corporation, originally made 
payable, or which shall have become payable on demand, in gold or 
silver coin, shall be receivable at the treasury of the State, and by all 
tax collectors and other public officers, in all payments for taxes dr 
other moneys due to the State,” made a contract on the part of the 
State with all persons, that the State would receive for all payments 
for taxes or other moneys due to it, all bills of the bank lawfully 
issued, while the section remained in force. The guaranty was not 
a personal one, but attached to the note if so issued; as much as if 
written on the back of it. It went with the note everywhere, as long 
as it lasted, and although after the note was issued, section 12 were 
repealed. Furman v. Nichol, 44.

2. Section 603 of the Tennessee code of 1858, which enacted that besides
Federal money, controllers’ warrants, and wild-cat certificates, the 
collector should receive “such bank notes as are current and passing 
at par,” did not amount to a repeal of the above quoted 12th section ; 
the words of the code having no words of negation, the two enactments 
being capable of standing together, and implied repeals not being to 
be favored. Ib.

8. This decision does not apply to issues of the bank while under the con-
trol of the insurgents. Ib.

TERRITORIAL COURTS. See Jurisdiction, 16; Practice, 3.
It is no part of the duty of the clerk of, to note in his entries the excep-

tions taken, or to note any other proceedings of counsel, except as 
they are preliminary to, or the basis of the orders or judgment of the 
court. Young v. Martin, 854.

TORTS.
The Government cannot be proceeded against in the Court of Claims, on 

an implied assumpsit for the torts of its officers, committed while in 
its service, and apparently for its benefit. The remedy is through 
Congress. Gibbons n . United States, 269.

TRIAL BY JURY.
Where a seizure of property on land is made under the acts of July 13th, 

1861, or of August 6th, 1861, or July 17th, 1862, passed in suppression 
of the rebellion, the claimants are entitled to trial by jury, though the 
suit be in form a libel of information; and the suit can be removed 
into this court by writ of error alone. Union Insurance Company 
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TRIAL BY JURY {continued).
v. United States (6 Wallace, 765), and Armstrong's Foundry (lb. 769), 
affirmed. Morris's Cotton, 507.

TRUST.
1. In May, 1835, an agreement was entered into between Price and Sey-

mour, which provided, on the part of Price, that he should devote his 
time and best judgment to the selection and purchase of land, to an 
amount not exceeding $5000, in certain designated States and Terri-
tories, or in such of them as he might find most advantageous to the 
interest of Seymour; that the purchases should be made during the 
then existing year, and that the contracts of purchase should be made, 
and the conveyances taken in the name of Seymour ; and on the part 
of Seymour, that he should furnish the $5000; that the lands pur-
chased should be sold within five years afterwards, and that of the 
profits made by such purchase and sale, one-half should be paid to 
Price, and be in full for his services and expenses. Under this agree-
ment, lands having been purchased by Price and the title taken in 
the name of Seymour; Held,

1. That Seymour took the legal title in trust for the purposes specified;
that is, to sell the property within the time limited, and, after de-
ducting from the proceeds the outlay, with interest and taxes, to 
pay over to Price one-half of the residue; and that, to this extent, 
Seymour was a trustee, and Price the cestui que trust. Seymour v. 
Freer, 202.

ii. That the trust continued after the expiration of the five years, unless
Price subsequently relinquished his claim; the burden of proof as to 
such relinquishment resting with the heirs of Seymour. Ib.

iii. That the principle of equitable conversion being applied to the case,
and the land which was to be converted into money, being regarded 
and treated in equity as money, the personal representative of Price 
was the proper person to maintain this suit, and it was not necessary 
that his heirs-at-law should be parties. Ib.

2. The statute of limitations has no application to an express trust where
there is no disclaimer. Ib.

UNITED STATES MAIL. See Mail, United States.

VESSELS. See Mortgage of.

WAR DEPARTMENT.
1. The War Department, by its proper officers, may make a valid contract

for the slaughtering, curing, and packing of pork, when that is the 
most expedient mode of securing army supplies of that kind. United 
States v. Speed, 77.

2. Such a contract, when for a definite amount of such work, is valid,
though it contains no provision for its termination by the Commissary- 
General at his option. Ib.

3. The act of March 2d, 1861, requiring such contracts to be advertised,
authorizes the officer in charge of the matter to dispense with adver-
tising, when the exigencies of the service require it; and it is settled.
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WAR DEPARTMENT (continued}.
that the validity of a contract, under such circumstances, does not 
depend on the degree of skill or wisdom with which the discretion 
thus conferred is exercised. United States v. Speed, 77.

4. A contract made by a surgeon and medical purveyor of a military de-
partment of the United States with parties for furnishing ice, for the 
use of the sick and wounded in the hospitals of the United States, in 
1864, was invalid until approved by the Secretary of War. Without 
such approval, the surgeon could not bind the United States in any 
way. Parrish et al. v. United States, 489.

5. A contract thus approved being executed by the other parties, super-
seded a previous contract signed by the surgeon, although the latter 
conformed strictly to proposals made by the parties, and accepted by 
the surgeon. Ib.
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