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of a part of it was objected to by the defendant, but it does
not appear that the objection was overruled, and exception
taken. It only appears that the testimony was admitted
after the objection was made. Non constal, but that the ob-
jection was waived, or the decision acquiesced in. In order
to make such a point available, it is necessary that an excep-
tion should be distinctly taken, and placed upon the record.

4. It was not error for the court to refuse to give the in-
structions asked for by the defendant, even if correct in
point of law, provided those given covered the entire case,
and submitted it properly to the jury. The defences of false
and frandulent representations to the defendant, and of the
non-indorsement of the note, involved mixed questions of
law and fact. 'We think the law was properly stated by the
judge, and the facts fairly submitted to the jury. The charge
was full and able. It would throw no new light upon any
legal principle, and could be productive of no benefit, to
examine in detail, each of the numerous passages taken from
the charge, and made the subject of exception. It is suffi-
cient to say that, after a careful examination of all of them,
in the light of the context of the charge, and of the evi-
dence, as it was before the jury, we have found nothing
which we deem erroneous.

5. An exception to the overruling of the motion for a new
trial is found in the record, but is not adverted to in the
argument submitted for the plaintiff in error. Such a de-
cision cannot be made the subject of review by this court.

The judgment below is

AFFIRMED.

TaHE AvrIcra.

1. This court cannot acquire jurisdiction of a cause through an order of a
Cireuit Court directing its transfer to this court, though such transfer
be authorized by the express provision of an act of Congress. Such pro-
vision must be regarded as an attempt, inadvertently made, o give to
this court a jurisdiction withheld by the Constitution.
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2. In such a case, a notice to docket and dismiss, musi be denied, and this
court will certify its opinion to the Circuit Court, for information, in
order that it may proceed with the trial of the cause.

Tuis was a motion by Mr. Ashton, Assistant Attorney-Gen-
eral, to docket and dismiss.

It appeared from the certificate of the clerk of the Circuit
Court of the United States for the Southern District of Flor-
ida, that on the 9th of January, 1863, a decree.of condem-
nation was entered in the District Court for the condemna-
tion of the Alicia and her cargo, for violation of the blockade.
From this decree an appeal was allowed, and taken to the
Circuit Court; and, on the 18th of May, 1867, an order was
made in that court, on the application of the parties in in-
terest—there being at this time, in the Circuit Court, no
order, judgment, or decree in the case—for the transfer of
the cause to this court.

The application and order for transfer were made under
the thirteenth section of the act of June 80, 1864,* which
enacts that prize causes, depending in the Circuit Courts,
may be transferred, upon the application of all parties in
interest, to this court.

The appellant had not docketed the cause and filed the
record within the time allowed by the rules in cases of ap-
peals, and Mr. Ashton’s motion to dismiss was made for
that reason.

The CIIIEF JUSTICE delivered the opinion of the court.

As the appellant has not docketed the cause and filed the
record within the time allowed by the rules in cases of ap-
peals, the motion would be allowed as of course, if the ap-
| peal could be regarded as taken to this court from the decree
1 of the District Court. But the decree of condemnation in
| that court was rendered in January, 1863, and the appeal to
the Circuit Court was allowed, and bond given, in the same
month. By these proceedings, and the transmission of the
record to the Circuit Court, the cause was duly removed to

* 18 Stat. at Large, 811.
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that court under the laws regulating appeals at that time.
Subsequently, by the thirteenth section of the act of June
30, 1864, provision was made for appeals in prize cases di-
rectly from the District Court to this court; and it was
directed that appeals from the Circuit Courts, in cases re-
maining therein, should be allowed to this court in the same
manuer as appeals from the District Court under the act.
But it was also provided in the same section that prize
causes, depending in the Circuit Courts, might be transfer-
red, upon the application of all parties in interest, to this
court; and it was under this provision that the application
and order for transfer were made.

Can this court acquire jurisdiction of the cause through
this order of transfer?

It cannot be doubted that the cause was removed to the
Circuit Court by the appeal from the decree of the District
Court in 1863. That decree was vacated by the appeal, and
the Circuit Court acquired full jurisdiction of the cause. It
might, in its discretion, make orders for further proof, and
was fully authorized to proceed to final hearing and decree,
in all respects, as if the cause had been originally instituted
in that court. Nor can it be doubted that, under the Con-
stitution, this court can exercise, in prize causes, appellate
Jurisdiction only. An appellate jurisdiction necessarily im-
plies some judicial determination, some judgment, decree, or
order of an inferior tribunal, from which an appeal has been
taken. DBut in this case there had been no such order, judg-
ment, or decree in the Circuit Court; and there was no sub-
sisting decree in the District Court, from which an appeal
could be taken. We are obliged to conclude that, in the
provision for transfer, an attempt was inadvertently made to
give to this court a Jjurisdiction withheld by the Constitution,
and, consequently, that the order of transfer was without
effect. The caunse is still depending in the Circuit Court.
We must decline, therefore, to make an order to docket and
dismiss the appeal; but this opinion may be

CERTIFIED .TO THAT COURT FOR INFORMATION,
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