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Statement of the case.

They must also be charged with interest on the balance
found due the complainants, from the day of the sale to the
day of the final decree in this suit.

Tue pECREE of the Circuit Court is REVERSED, and the
cause remanded, with directions to proceed in CONFORMITY
WITH THIS OPINION.

EpmoNsoN: v. BLOOMSHIRE.

1. If it is apparent from the record that this court has not acquired jurisdic-
tion of a case for want of proper appeal or writ of error, it will be dis-
missed, although neither party ask it.

2. An appeal or writ of error which does not bring to this court a transcript
of the record before the expiration of the term to which it is returnable,
is no longer a valid appeal or writ.

3. Although a prayer for an appeal, and its allowance by the court below,
constitute a valid appeal though no bond be given (the bond being to be
given with effect at any time while the appeal is in force), yet if no
transeript is filed in this court at the term next succeeding the allow-
ance of the appeal, it has lost its vitality as an appeal.

4. Such vitality cannot be restored by an order of the Circnit Court made
afterwards, accepting a bond made to perfect that appeal. Nor does &
recital in the citation, issued after such order, that the appeal was taken
as of that date, revive the defunct appeal or constitute a new one.

AppEaL from the Circuit Court for the Southern District
of Ohio ; the case being thus: :

The Judiciary Act provides that final decrees in a circutt
court may be re-examined, reversed, or affirmed here ““upon
a writ of error whereto shall be annexed and returned there-
with, at the day and place therein mentioned, an authentl-
cated transcript of the record, an assignment of errors, :md
prayer for reversal, with a citation to the adverse party.

It further enaets that « writs of error shall not be brought
but within five years after rendering or passing the j ufjgment
or decree complained of, or in case the person en‘tltled to
such writ of error be a feme covert, &c., then within five years
as aforesaid, exclusive of the time of such disability.”
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By an amendatory act, appeals in cases of equity are al-
lowed “subject to the same rules, regulations, and restric-
tions as are prescribed in law in case of writs of error.”

With these provisions of law in force, John Edmonson,
Littleton Waddell and Elizabeth, his wife, filed a bill in 1854
in the court below, against Bloomshire and others, to compel
a release of title to certain lands, and on the 16th July, 1859,
the bill was finally dismissed. On the 26th May “ an appeal
to the Supreme Court of the United States was allowed,”
and the appellants ordered to give bond in $1000. No far-
ther step was taken in the case till November 14, 1865, when
a petition was filed in the Circuit Court, reciting the decree,
and the allowance (May 26, 1860) of the appeal, and setting

forth the death of the plaintift Edmonson, intestate, on the
- 30th June, 1862, leaving a part of the petitioners his only
heirs-at-law; and that, on the 20th June, 1864, the plaintiff
Elizabeth Waddell also died intestate, leaving the other peti-
tioners her only fieirs-at-law, and that the interest of said in-
testates had descended to said petitioners as their respective
heirs-at-law; and further setting forth, that no appeal-bond
had been given under said order allowing the appeal. The
prayer of the petition was that the petitioners be allowed
“to become parties to the appeal, and to perfect the same
by now entering into bond for the appeal.”

Thereupon, on the same 14th November, 1865, this entry
was made by the court:

&
WabpELL, EpMonsoN et al., )

g > 426.— Petition to perfect appeal.
Broomsnirg et al.

_ “And now come the said petitioners, and the court being sat-
ﬁied that the facts set forth in said petition are true, and that
{itiogral-yer thereof ought to be granted, do order that said pe-
o fls [naming the heirs of Edmonson], be admitted as par-
7 Sp dllllif.f, in the.pla,ce of said John Edmonson, deceased ; and

12t the said [naming the heirs of Mrs. Waddell], be admitted
e 7 Plaintiff o the place of the said Elizabeth Waddell,
ased; and that said petitioners have leave to perfect said

as parties
de
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appeal so allowed at the June Term, 1859, of this court, by giving
bond in the sum of $1000, as therein provided.”

An appeal-bond was accordingly filed with, and approved
by, the clerk, November 22, 1865. A citation (duly served)
was issued on the 8th December, 1865, reciting the allowance
of an appeal at the October Term, 1865, of the court, and citing
the appellees to appear ¢ at the next term of the Supreme
Court, to be holden on the first Monday of December next.”
The transcript was filed here by the appellants for the first
time on the 3d of January, 1866.

The case having been fully argued on the merits by Messrs.
Stanbery and Baldwin, for the appellants, and by Mr. J. W.
Robinson, by bricf, contra, it was suggested from the bench
that doubts were entertained by it as to the jurisdiction of
the court over the case; the ground of the doubt, as the re-
porter understood it, being, that while the record showed
that the only appeal asked for or allowed, was that of May
26th, 1860, the transcript was not filed during the term next
succeeding the allowance of the appeal, nor till January,
1866 ; and thus that while the appeal had been taken in time
the record had not been filed here in time to save it.

Mr. Stanbery now spoke in support of the jurisdiction :

The objection to the regularity of the appeal, he contended,
comes too late, and had not been made by counsel. The case
had been pending in this court more than three years. It
had been fully argued on the merits by both parties. NO
motion had at any time been made by the appellees to dis-
miss it for any irregularity. The practice he believed to
have been uniform to require a motion to dismiss before the
case proceeds to a hearing.* :

The appeal initiated in 1860 was not perfected until tl‘le
order of November 14,1865, when the bond was given. .Tlll
that last date there was, in fact, no appeal which reqmret-}
the transcript to be filed. When the appeal was allowed, all

that remained to be done was to perfect the appeal s0 taken
_ Sl T e s

- 4,
* Mandeville ». Riggs, 2 Peters, 490; Brooks v. Norris, 11 Howard, 20
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by giving bond and filing the transeript in this court, which
might be done by order of court after expiration of five
years, In The Dos Hermanos* it is said:

“It appears that the appeal was prayed for within the five
years, and was actually allowed by the court within that period.
It is true that the security required by law was not given until
after the lapse of the five years, and under such circumstances
the court might have disallowed the appeal and refused the se-
curity. But, as the court accepted it, it must be considered as
a sufficient compliance with the order of the court, and that it
had relation back to the time of the allowance of the appeal.”

This is our case.

If this is not so, a new appeal may be regarded as having
been taken by the proceedings of November, 1865. The cita-
tion recites them as being the allowance of an appeal.

If any doubt was entertained by the court as to the effi-
ciency of the appeal, because more than five years elapsed
after the decree before the appeal-bond was given and trans-
eript filed in this court, it is to be observed that Mrs. Wad-
dell, the party entitled to an appeal, was under coverture at
the date of the decree, and at the time of her death, June
20,1864, The appeal was saved as to her heirs. More-
over, her interest was so connected with that of her co-

Elafintiff, Edmonson, that it is also saved as to him or his
elrs.t

Mr. Justice MILLER delivered the opinion of the court.

In the cases of Villubolos v. United States, and Uniled States
V. Curry, decided at the December Term, 1847, and especially
m the latter case, it was held, on full consideration, that
Wh.ether a case was attempted to be brought to this court by
writ of error, or appeal, the record must be filed before the
end of the term next succeeding the issne of the writ or the
allowance of the appeal, or the court had no jurisdiction of

* 10 Wheaton, 308.

St’r Owings o, Kincannon, 7 Peters, 399; Williams ». Bank of the United
ates, 11 Wheaton, 414; Meese v. Keefe, 10 Ohio, 362.
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the case. This was repeated in the Steamer Virginia v. West,*
Mesa v. United States,t and United States v. Gomez.]

In Castro v. United States,§ the same question was raised.
The importance of the case, together with other considera-
tions, induced the court to consider the matter again at some
length. Accordingly, the present Chief Justice delivered
an opinion, in the course of which the former cases are con-
sidered and the ground of the rule distinctly stated.

Other cases followed that, and in Mussina v. Cavazos, de-
cided at the last term, the whole doctrine is again reviewed,
and the rule placed distinetly on the ground that this court
has no jurisdiction of the case unless the transcript be filed
during the term next succeeding the allowance of the ap-
peal. The intelligible ground of this decision is, that the
writ of error and the appeal are the foundations of our juris-
diction, without which we have no right to revise the action
of the inferior court; that the writ of error, like all other
common law writs, becomes functus officio unless some return
is made to it during the term of court to which it is return-
able; that the act of 1808, which first allowed appeals to
this court, declared that they should be subject to the same
rules, regulations, and restrictions, as are prescribed in law,
in writs of error. These principles have received the unan-
imous approval of this court, and have been acted upon in
a large number of cases not reported, besides several re-
ported cases not here mentioned. And the court has never
hesitated to act on this rule whenever it has appeared fl"om
the record that the case came within it, although no mo'tlon
to dismiss was made by either party. In fact, treating 1t as
a matter involving the jurisdiction of the court, we cannot
do otherwise.

In the case of Uniled States v. Curry, Chief Justice Taney,
answering the objection that the rule was extremely techni-
cal, replied, that nothing could be treated by this court. as
merely technical, and for that reason be disregarded, which

* 19 Howard, 182. T 2 Black, 721.
1 1 Wallace, 690. 2 3 Wallace, 46.
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was prescribed by Congress as the mode of exercising the
court’s appellate jurisdiction. We make the same observa-
vation now, and add, that it is better, if the rule is deemed
unwise or inconvenient, to resort to the legislature for its
correction, than that the court should depart from its settled
course of action for a quarter of a century.

We are of opinion that the present case falls within the
principle of these decisions. The only appeal that this record
shows to have been either asked for or allowed, was that of
May 26,1860. The transcript was not filed during the term
next succeeding the allowance of this appeal, nor until Jan-
uary, 1866.

Two grounds are assigned as taking the case out of the
rule we have stated.

1. It is said that the appeal of 1860 was not perfected
until the bond was given under the order of November 14,
1865, and that until this was done there was in fact no ap-
peal which required the transcript to be filed.

The answer to this is, that the prayer for the appeal, and
the order allowing it, constituted a valid appeal. The bond
Was not essential to it. It could have been given here, and
cases have been brought here where no bond was approved
by the court below, and the court has permitted the appel-
lant to give bond in this court.* In the case of Seymour v.
F) reeryt the Chief Justice says, that if, through mistake or
accident, no bond or a defective bond had been filed, this
court would not dismiss the appeal, but would permit a bond
to be given here. And in all cases where the government
'S appellant, no bond is required. It is not, therefore, an in-
dispensable part of an appeal that a bond should be filed;
and the appeal in this case must be held as taken on the 26th
day of May, 1860.

'It 18 insisted that this view is in conflict with the case
of The Dos Hermanos.f We do not think so. While the
drgument of counsel on the merits in that case is fully re-

———

i ?;x parte Milwaukee Railroad Company, 5 Wallace, 188.
T 5 Wallace, 822,

1 10 Wheaton, 806.
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ported, we have nothing from them on the motion to dismiss.
The opinion of the court states that the question made was
whether the appeal was in due time, and this is answered
by saying, it was prayed and allowed within five years from
the date of the decree. The appeal was, therefore, taken in
due time. It is further said, that the fact that the bond was
given after the expiration of the five years, did not vitiate
the appeal. This is in full accord with what we have just
stated. The bond may be given with effect at any time
while the appeal is alive. There is no question made in the
present case about the appeal being taken within time. It
was taken in time. But the record was not filed in the court
in time to save the appeal; and that question was not made
or thought of in the Dos Hermanos case. It is perfectly
consistent with all that we know of that case, and, indeed,
probable, that, though the taking of the appeal was delayed
until near the expiration of the five years, and filing the
bond until after that period, the transcript was filed at the
next term after the appeal was taken.

2. Tt is next insisted that a new appeal was taken by the
proceedings of the 14th November, 1865.

This, however, is in direct contradiction of the record.
The petition of appellants, after reciting the former decree
and the order allowing the appeal of May 26, 1860, and the
death of some of the plaintiffs in the suit, and that no ap-
peal-bond had been given, concludes as follows: * Your
petitioners now appear, and pray your honors to allow them
to become parties to said appeal, and to perfect the same by
now entering into a bond for the appeal.” And the ord?r
made is, “that said petitioners have leave to perfect said
appeal, so allowed at the June Term, 1859, of this court, b:Y
giving bond, &e.” The only appeal referred to in the peti-
tion, or the order of the court, is the appeal allowed May,
1860, and no language is used in either which refers to 2
new appeal, or which is consistent with such an idea.

It is true that the citation speaks of the allowance of -the
appeal as obtained at the October Term, 1865, but this recxtz_d
does not prove that an appeal was then allowed, when 1t
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stands unsupported by the record. Still less can it be per-
mitted to contradict what the record states to have been
done on that subject, at that time.

In the case of United States v. Curry, the same facts almost
precisely were relied on as constituting a second appeal, that
exist in this case, including the misrecital in the citation.
But the court says, “that after very carefully considering
the order, no just construction of its language will authorize
us to regard it as a second appeal. The citation, which
afterwards issued in August, 1847, calls this order an appeal,
and speaks of it as an appeal granted on the day it bears
date. But this description in the citation cannot change the
meaning of the language used in the order.” That is pre-
cisely the case before us, and we think the ruling a sound one,
- The appeal must, for these reasons, be DISMISSED. But, we
may add, that for anything we have been able to discover in
this record, the appellants have the same right now, whatever
that may be, to take a new appeal, that they had in Novem-

ber, 1865, when the unsuccessful effort was made to revive
the first one.

Bexsow v. Iowa Crrv.

A return to a mandamus ordering a municipal corporation forthwith to levy
a s.peciﬁc tax upon the taxable property of a city for the year 1865, suf-
ficient to pay a judgment specified, collect the tax and pay the same, or
show cause to the contrary by the next term of the court, is not answered
lJ.y & return that the defendants, ¢ in obedience to the order of the court,
did pr_oceed to levy a tax of one per cent. upon the taxable property of
the sau'i city, for the purpose of paying the judgment named in the in-
formation, and other claims, and that the said tax is sufficient in amount
to pay the said judgment and other claims for the payment of which it
was levied.” The return should bave disclosed the whole act constitut-
lng the levy, 50 as to enable the court to determine whether it was suf-
ftlciel_lt to pay the judgment of the relator. It was also erroneous in re-

Urning that the tax was levied to pay this judgment ‘¢ and other claims.”

ERROR to the Circuit Court for the District of Iowa.
Benbow recover
certain bonds w

‘ ed judgment on the coupons attached to
hich Towa City issued to pay its subseription
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