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ises to any purpose which would render valueless the adjoin-
ing real estate of the complainant.

Considered in any point of view, our conclusion is, that
the decree of the State court was correct; and the decision
in this case also disposes of the appeal brought here by the
same appellants, from a decree rendered by the Circuit
Court of the United States for the District of Minnesota, in
favor of George D. Humphreys and others, which was a bill
in equity against the same respondent corporation. The
appeal in that case depends substantially upon the same
facts, and must be disposed of in the same way. Both de-

crees are
AFFIRMED.

MEgap v. BALLARD.

1. A grant of land, ¢ said land being conveyed upon the express understand-
ing and condition ” that a certain institute of learning then incorporated
«shall be permanently located upon said lands,” between the date of the
deed and the same day in the succeeding year, is a grant upon condition,
a condition subsequent.

2. Such permanent location was made and the condition was thus fulfilled
when the trustees passed a resolution locating the building on the land,
with the intention that it should be the permanent place of conducting
the business of the corporation. And this, notwithstanding that the
building erected in pursuance of the resolution was afterwards destroyed
by fire, and the institute subsequently erected on another piece of land.

ERrroR to the Circuit Court for Wisconsin.

Mead brought ejectment in the court below against B.al-
lard to recover certain land which the ancestor of him
(Mead) had conveyed for a full consideration, on the 7th
September, 1847, to Amos Lawrence, of Boston, in fee. The
deed contained the usual covenants of warranty, and also a
clause expressed in these words:

understanding
sconsin, char-

tly

“Said land being conveyed upon the express 1
and condition that the Lawrence Institute of Wi
tered by the legislature of said Territory, shall be permanen
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located upon said lands, and on failure of such location being made on
or before the Tth day of September, 1848, and on repayment of the
purchase-money without interest, the said land shall revert to
and become the property of said grantors.”

On the 9th of August, 1848, the board of trustees of the
Lawrence Institute passed a resolution locating the Institute
on the land described in the deed. Contracts were made
for the necessary buildings, which were commenced imme-
diately, and they were finished and the institution in full
operation by November, 1849. These buildings cost about
$8000, but were burned down in the year 1857, and never
rebuilt. It was also said that in 1853, a larger building, called
the University, was erected on an adjoining tract.

In 1851, Lawrence sold to one Wright part of the tract
which had been conveyed, as above stated, to him; and in
1853 Wright sold it to Ballard. Mead now, in 1865, being
sole heir of the original grantor, and alleging that the facts
constituted an infraction of the condition on which the land
had been conveyed, made a tender, through an agent, to
Lawrence, of the amount originally paid by Lawrence for
the tract—depositing the money in Boston “where he could
get it at any time he chooses”’—and brought this ejectment.

The jury, under charge of the court, that if the Institute
was located on the tract on or before the 7th of September,
1848, and if the directors then proceeded to erect a building
wh.ich was used by it in its business, the plaintiff could not
claim a forfeiture, found for the defendant ; and the case was
brought here on exceptions by the plaintiff.

Mr. Palmer, for the plaintiff in error :

1. The conveyance made by Mead to Lawrence, was made
upon a condition, a condition subsequent. As a consequence,
the estate in the lands described therein, vested in Lawrence,
on the execution and delivery of the deed, September 7,
1847, subject, however, to be defeated by the failure or
nefglect of the grantee to perform the conditions.

2. The estate was so defeated. There is no reason to
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doubt that the grantor (Mead) intended by the language of
his deed—*¢ permanently located >—to secure a fixed and con-
tinued location of the principal buildings of the Institute
upon the lands conveyed. Nor could he have chosen words
more apt to express his purpose.

The word “permanent” is derived from the Latin per, an
expression which in composition is an intensitive, and here
means thoroughly, or completely; and the Latin manens,
whose signification is ¢“remaining,” or “lasting.” Perma-
nent means, therefore, and is so defined by Noah Webster,
“ continuing in the same state without any change that de-
stroys the form or nature of the thing,” . . “with long con-
tinuance, durably, in a fixed state or place.” And perma-
nently locating a building, means, both etymologically and
within the plain meaning of this deed,—not choosing a spot
for a building—such choice is implied in the acceptance of
the lot—but permaneuntly placing the building on that spot.
Of what value to a founder’s pride would it be to select the
place and then abandon it? Such a location would be what
the law calls “illusory;” a mockery, and nothing else. The
grantor associated his real estate, a symbol of perpetuity,
with himself, and meant to identify kis estate with a seat of
learning, though it bore not his name. The trustees accept,
in form, from him, that real estate, his gift, subject to an
express condition ; and when the gift is well passed to them,
they pitch away the condition and retain the gift simply- If
there is a condition in the case at all, it cannot be disposed
of in this way.

The University was not permanently located; a tempo-
rary structure was erected in 1848, which was burned 10
1857. The main building, or University proper, was com-
menced in 1853, on another tract. Such an abandonment
of the premises conveyed as a site for the University, a{ld a
“permanent”’ location of it upon the new tract, was a viola-
tion of this condition of the deed with respect to the per-
manency of the location. :

3. The condition contained in the deed having been vio-
lated, the contingency arose in which the land conveyed
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“reverted to and became the property of the grantor, on re-
payment of the purchase-money.” The plaintiff, sole heir
at law of the grantor, caused the purchase-money to be ten-
dered to Lawrence, and in a few months afterwards brought
this action.

Mr. G. W. Lakin, conira :

1. The words hardly make a condition. The language of
the deed being dictated by the grantor must be taken strictly
against him, especially when the language is set up to destroy
an estate granted. The technical language of a condition
is, “provided, however, that this conveyance is upon the
condition,” &e. But—

2. The condition in the deed was and has been performed
and fulfilled. The thing to be done was to locate the Law-
rence Institute on the tract of land, on or before the 7th
day of September, 1848. The word “locate ” is peculiarly
an American word. On the meaning of any such word,
Noah Webster is the highest authority. Now, to locate, is
defined by him, «to designate or determine the place of.”
‘It _does not mean to erect and forever keep erected; which
18 1ts meaning as assumed by opposing counsel. The board
of trustees did designate and determine the place of the
Lawrence Institute. The purchaser could not be held to
look beyond the fact of an actual location; certainly not be-
yond the fact of an actual erection of the Institute. He was
ot bound to look through all coming time to ascertain if
the.elements, legislation, or some convulsion of nature should
?thl.lguish and destroy it. The destruction of the main build-
g n 1857, by fire, therefore, and its subsequent erection on
the tract adjoining, could not work a forfeiture of the condi-
tion, or & reversion of the title to the plaintiff. At any rate,
iuac{'lh an event co.uld not affect the title of the defendant, who
: Purchased in good faith, and who had improved and

ccupied years before the event happened.

BTIF‘ Justice MILLER delivered the opinion of the court.
be plaintiff, who sues as heir-at-law of the grantors, main-
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tains that the condition contained in the deed from Mead to
Lawrence, is a condition subsequent which has not been per-
formed, and having tendered the money received by them,
he now claims the right to recover the land.

It must be conceded that the language of the deed amounts
to a condition subsequent, and as no point was made in the
trial as to the sufficiency of the tender, the only question be-
fore us is whether the condition was performed.

That condition was, that a permanent location of the In-
stitute on the land should be made between the date of the
deed and the same day of the succeeding year. The loca-
tion, then, whatever may have been its character, was some-
thing which could have been done and completed within one
year. If it was done within that time the plaintift’s right
of reverter was gone. If it was not done within the year, he
could refund the money and recover the land. Ilis right,
on whatever it depended, must have been complete on the
7th day of September, 1848, for within that time the con-
dition was to be performed.

The thing to be done was the location of the Institute.
Did this mean that all the buildings which the institution
might ever need were to be built within that time, or did it
mean that the officers of the institution were to determine,
in good faith, the place where the buildings for its use
should be erected? It is clear to us that the latter was the
real meaning of the parties, and that when the trustees
passed their resolution locating the building on the land, with
the intention that it should be the permanent place of con-
ducting the business of the corporation, they had permanently
located the Institute within the true construction of the con-
tract. i
Counsel for the plaintiff attach to the word “permanept,"
in this connection, a meaning inconsistent with the obV}ouS
intent of the parties, that the condition was one which mlgl}t
be fully performed within a year. Such a construction 13
something more than a condition to locate. It isa cove'nant
to build and rebuild; a covenant against removal at any t1me;
a covenant to keep up an institution of learning on that land
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forever, or for a very indefinite time. This could not have
been the intention of the parties.

We are of opinion that the testimony shows, in any view
that can be taken of it, that the condition was fully complied
with and performed, and with it passed all right of reversion
to the grantor or his heirs.

The rulings of the Circuit Court to which exceptions were
taken were in conformity to these views, and its

JUDGMENT IS AFFIRMED.

JAcoBs v. BAKER.

1. Semble that an improvement in the plan of constructing a jail, is not a sub-
ject of patent within the Patent Acts of 1836 or 1842.

2. Jacobs was not the first inventor of the improvements patented to him in
1859 and 1860, for improvements in the construction of jails.

Jacoss filed a bill in the Cireuit Court for Southern Ohio

against Baker, seeking relief for the infringement of four
Scparate patents, which had been granted to him, Jacobs, for
tmprovements in the construction of prisons. The bill set forth
the different patents.
: The first, dated J anuary 7th, 1859, was for an improvement
In the construction of prisons, which the complainant set
forth in his specification with very numerous plates and de-
_Slgns.. The claim concluded thus: “ What I claim as my
tivention, and desire to secure by letters patent, is a secret
bassage, or guard-chamber, around the outside of an iron-
Plate jail, and between said Jjail and a surrounding inclosure,
constructed and arranged, substantially as described, for the
burpose set forth.” [The purpose was to allow the keeper
to oversee and overhear the prisoners, without their being
conscious of his presence.]

The next patent was dated 20th December, 1859, and pur-
plo rted to be for an “Improvement in iron-plate jails.” The
¢alm was for “the improved iron walls for the same, con-




	Mead v. Ballard

		Superintendent of Documents
	2025-07-16T15:37:51-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




