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other property of the defendant. It is therefore to all intents
and purposes an execution, and the statute expressly requires
that it must issue under the seal of the court. Without the
sealit isvoid. We cannot distinguish it from any other writ
or process in this particular.

Itis equally clear that under the Indiana statute the sheriff
could not sell without this order, certified under the seal of
the court, and placed in his hands. This is his authority,
and if it is for any reason void, his acts purporting to be
done under it are also void.

JUDGMENT AFFIRMED.

Canan CoMpANY v. GORDON.

L. The jurisdiction of a court of equity invoked to enforce a statutory lien,
rests upon the statute, and can extend no further.

- Exceptions 1o the report of a master in chancery cannot be taken for the
first time in this court.

- In & contract to make and complete a structure, with agreements for
monthly payments, a failure to make a payment at the time specified is
a breach which justifies the abandonment of the work, and entitles the
contractor to recover a reasonable compensation for the work actually
performed. And this, notwithstanding a clause in the contract pro-

viding for the rate of interest which the deferred payment shall bear in
case of failure,

- Where a release is fraudulent]
tors, the rele
by his co-co

5. Such & releas

y obtained from one of two joint contrac-
asing contractor is not an indispensable party to a bill filed
ntractor against the other party to the contract.

2 ase 8o fraudulently obtained, does not operate to invalidate the
Hen previously secured.

5. A statute of California gives

to mechanics a lien upon the flumes or
#queduets  which the

} y may have constructed or repaired,”” provided
fult be brought ¢ within one year after the work is done.”” A canal
;:“::;?_Yy h‘aving a part of a canal already made, which they could use
iie e;}l:u‘nes of the year, but to use which at all times and with com-
e e:}) x}lt Was necessary to extend to a river giving a full supply of
The vGorI{PWUyed two c_ontra(ftors to make this extension or new canal.
ki mom]“; as to be paid for in monthly instalments. A failure to make

1Y payment occurred June 7th, 1853. On the same day the

o 3
ntractors gave notice that the “ contract was annulled and at an end,’”
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and they ‘“no longer parties to it;’’ but to prevent injury to the com-
pany, stated that they would continue to work for another week, leaving
the subject of payment to the company’s honor, when, unless a satisfac-
tory arrangement was made, they would discontinue work. On the 13th,
no notice being taken of this letter, they again addressed the company,
saying that, receiving no reply, they withdrew their former offer and all
the note, except that part which declared the contract ended. On this
case,

Held,
i. That the lien was filed within the year.
ii, That it affected only the extension or new canal.

Arpean from the Cireuit Court for thre Northern District
of California; the case being thus:

A statute of California gives to all persons performing
labor or furnishing materials for the construction or repairs
of any building a lien, jointly, upon the building which they
may have constructed or repaired, or for which they may
have furnished materials, to the extent of the labor done, or
materials furnished, or both. And a subsequent statute ex-
tends the previous one so as to include in its provisions

' ditches, flumes, or aqueducts, constructed to create hydraulic
power, or for mining purposes. It is provided, however,
“that no lien shall continue for a longer period than one
year after the work is done or materials furnished, unless
suit be brought in a proper court to enforce the same within
that time.”

‘With this statute in force, the South Fork Canal Company
was desirous of having—for those purposes of mining 0
which in California water-conduits contribute aid—a canal
or flume from a grand reservoir near Placerville {o the south
forlk of the American River, a distance of about twenty-five
miles. Beginning at the Placerville end, and making the
caval in the direction purposed, they had, after they had

- made it about half way, a canal, which they used with a cér-

tain advantage. DBut by itself, this part—a part between
Placerville and Long Cafion—had no supply of watet for
more than two or three months in the year, and these Were
winter mouths. Then certain mountain streams fed it.
Extended to the American River, the supply of water it W4
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expected would be both increased and be constant. The
Company accordingly, in March, 1853, entered into a con-
tract with two persons, named Gordon & Kinyon, for an ex-
tension of the work from the point where the already men-
tioned part ended, to the river to which they thought that it
was desirable to bring it. This new part was divided into
sections designated as sections 17 to 25.

By the terms of the contract it was stipulated that the
work should be completed by July 1st,1853. 1t was to be paid
for monthly, however, in a way specified, as the work pro-
gressed: it being provided at the same time, that it any
money due should not be paid when due, such amouats
should bear interest at current rates till paid.

Under the contract Gordon & Kinyon worked till the 7th
day of June, 1853, at which time, on estimate taken accord-
ing to the terms of the contract, they were entitled for work
done in May, to about $20,000. The money not being paid,
they on that day—the date is important—gave the company
notice by which, after stating that punctuality on the com-
Pany’s part in making its promised payments was indis-
pensable to their (Gordon & Kinyon’s) being able to pay
the numerous men whom they had at work, and that they
thus acted in order to avoid embarrassment and discredit to
themselves, they declared the contract * annulled and at an
end,” and they themselves “no longer parties to it.” Ex-
pressing, however, in strong terms their obligations to the
officers of the company for their personal kindness, express-
ing also the great interest which they themselves felt in the
f‘ noble enterprise ”” which they had been dirécting,and ¢ pride
In the contract from the very difficulty of its execution and
1ts importance relatively to the whole work,” they added in
a form «strictly confidential,” and, as they said, for the pur-
pose of allowing the company to make other arrangements
without interruptin g the work, that they would, for six days
longer from the date of the note (June Tth), continue the
work undertaken by them, at their own risk, and should ¢ not
%k_ pay beyond this date unless the company choose from
their own sense of honor to pay.” They added, that at the
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end of the six days they would discontinue work unless a
new and secure financial arrangement should be made, oue
either satisfactory to themselves or such as two of their own
directors named would pronounce to be proper.

Receiving no reply to this letler, they wrote the company on
the evening of the 13th of June that no action having been
taken on the letter, nor answer given to it, and the six days
having elapsed at 4 p.M. of the then 13th of June, they with-
drew the whole of the former note—as they said that it was
competent for them to do (the offers having been voluntary)
—ezxcept that part of it which declared the contract broken, an-
nulled, and ended.

On the next day Gordon informed the company in writing
that Kinyon was only interested in the contract to the ex-
tent of one-third of the profits, and on the 21st of June, he
and Kinyon filed a notice of their claim of a lien on ‘ife
works known as the South Fork Canal” for the amount which
they claimed. A day or two after the delivery to the com-
pany of the note of the 7Tth, the amount due on the lely
estimate was tendered to Kinyon, who declined to accept 1t.

On the 23d of June, Gordon & Kinyon brought suit against
the company, for the purpose of enforcing their lien.

A few days afterwards, that is to say, on the 28th, the
directors, in their office at Placerville, Gordon being in the
city of San Franeisco, took from Kinyon a release, executed
in the name of Gordon & Kinyon, of all claims against the
company. The consideration paid Kinyon for this release
was $2000 in money, and $3000 in the company’s stock,
estimated at par. The certificates for this stock were made
out in the name of Kinyon’s wife. The whole of this trans:
action was concealed from Gordon by Kinyon, who 1mine-
diately after it proceeded to San Francisco, whence by the
next steamer he fled the country.

On the 12th of June of the following year (1854), il
having discontinued the suit already brought——f.lled 2 b]l)
in the court, setting forth the contract, and the facts of tjt
case, as above given, alleging that the contract had 'bﬁlb‘(;
broken by the company’s failure to pay, that the worlk ha

; Gordon—
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been done to the amount of $84,000, that the release was
frandulent, and praying that the release might be disre-
garded, and the South Canal sold to satisfy his lien. An
interlocutory decree being made in his favor, and the matter
referred to a master, who reported $76,589 due (less $6200
credits) on the contract for work done on the canal, and
$16,250 for work preliminary to it, such as roads, saw-mills,
timber-slides, and such like things, which assisted in and
were indispensable to accomplish the main work. No ex-
ceptions being filed, the report was confirmed, and a decree
made for the amount reported, less the credits and less the
$16,250 for preliminary work, this being held by the court
not a lien under the statute. And the lien was decreed io ex-
tend 1o the whole canal ; and the whole was directed to be sold to
satisfy .

As respected the relation of the two parts of the canal,
testimony in the case, it may be mentioned, stated that both
parts were ““ parts of the same work, and each necessary to
the other;” that to disconnect the two would lessen their
value greatly ; the work bein gworth “very little—valueless”’
—without the extension to the American River.

It.was from this decree that the present appeal, one by the
company alone, came.

Mr. Wills, for the appellant, contended—

L That the contract in its nature was entire, and for the
perijormance of the whole work, and that the contractors
having abandoned it before completion, were not entitled to
fecover even for what they actually did. Any delay in the
Payment of the estimates by the company was to be com-
Pensated, according to an express provision of the contract,
by the payment of interest thereon from the time of such
hon-payment until paid.
lﬂits(;l’::)attlthe Hen, if it ever attached, was lost, 1st, by the
sy, 1 tlle company by Kinyon, one of the co-contractors;
aurio’nr-'ya ;e voluntary an.d' needless dismissal of the first
el " 3db‘, by the failure of Gordon to institute the
Present suit unti] after the lapse of more than one year from

&4
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June Tth, 1853, which failure (Mr. Wills argued, on the letter
of that date and of the subsequent 13th) was plainly evi-
dent; it being clear from these lettevs that the contract was
ended on the 7th of June, and that all work done afterwards,
if any was done, was done voluntarily. The 12th of June,
1854, when the suit below was brought, was therefore more
than a year after the work was finished, and the case thus
was not within the statute.

III. That the lien, if attaching at all, was to be restricted
to the part, branch, or division of the canal on which the
work was actually done, and for which the materials were
furnished, and not extended over the whole.

Mr. Botts, contra :

I. The first breach of the contract was made by the com-
pany’s non-payment, and fully authorized the contractors to
abandon the work and to sue on a quantum meruil for the
work already done.* The provision with regard to the rate
of interest did not authorize, or relieve from, the breach.
On the contrary, it recognized the fact that a failure to pay
would constitute a breach, and provided a measure of dan-
ages for the breach other than that fixed by California stat-
ute, which, in the absence of agreement, isinterest at 10 per
cent. The only effect, then, was to substitute the particular
for the general measure of damages.

II. The release executed by Kinyon was palpably fraud-
ulent.

III. Was the lien proceeded on within the year? Th.e Tk
ran not from the time when the company received notice ot
Gordon’s election to abandon the contract, because it 13 1‘10t
on the contract that this action is based, but from the Perlo'.d
of the completion of the work, the value of which constl-
tutes the complainant’s claim. Tried by this test, the ac-
tion was clearly within the time.

IV. The sale of the whole canal was rightly' opdered;
When the part upon which labor is bestowed is in 1Itsn.-.z.tulrt;
capable of being used separately and distinetly from ¢

R

* Cutter v. Powell, 2 Smith’s Leading Cases, 18, notes.
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other portions of the structure, the lien is properly restricted
to that part. But where the portion constructed by one
mechanic is an inseparable part of the whole, whenever the
use for which the thing is intended can in no degree be at-
tained without the co-operation of all the parts, then, the
liens of all the contractors rest upon the whole structure,
and are not limited to their respective portions. We go
further. Although the structure may possibly be divided
without totally destroying the use for which it was intended,
if the sum of the values of the different parts would be
greatly less than the value of the whole, the lien of each
contractor will rest upon the whole, and the structure will
not be divided. Or, if a particular part erected by a par-
ticular contractor is comparatively worthless unless con-
nected with the other parts, no division will be made. The
extension was part and parcel of the original plan, the ob-
Jeet being to conduct the headwaters of the South Fork
to the « Placer” mines at Placerville. That the canal was
begun at the Placerville end, and that the winter streams or
arroyos were turned into the chanuel as the work progressed,
' uo manner affected the integrity of the original design.
The canal is a single structure intended for a single pur-
pose.  Any division of it destroys the structure; and if it
were divided into the sections, or artificial divisions for the
purpose of contract, each part in the hands of a separate
owner would be comparatively useless. The value of each
lien would of necessity be impaired, if not destroyed. To
cut up the flume into sections and assign his portion to each
contractor, would be to give some of them aqueducts which
ha'd: and could have, no water to carry.

The decree, in short, was too favorable to the appellants.

I? (_)“gl(;t to have been in favor of Gordon for the entire sum
claimed,

Mr. Justice SWAYNE delivered the opinion of the court.

This is an appeal in equity from the decree of the Circuit

({Ou.r_t of the United States for the Northern District of
Californig,
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Gordon was the complainant, and the appellants were the
defendants in that court. The record is very voluminous,
but the questions presented for our determination are few
in number, and their proper solution is, we think, attended
with no serious difficulty.

We shall confine our opinion to the objections to the
decree, taken in the argument for the appellants. Accord-
ing to the rule of this court, the appellee can ask nothing
here but what the decree gave him. It is the appellants
who complain. The questions which we are to examine are
such as they present for our consideration. The position of
an appellee in this court is simply defensive. It is only
where both parties appeal, that a case is open here for ex-
amination as it was in the court below.

The bill was filed to enforce a particular lien given by a
statute of California. The jurisdiction of the court rested
upon this basis, and could extend no further.

The case was referred to a master. Ie reported that
the defendant was indebted to the complainant in the sum
of $76,589.89, with interest from the 13th of June, 1853,
for work done upon the canal of the defendant, pursuant
to the contract out of which this litigation has arisen: and
in the further sum of $16,250.50, for what the master
terms “ preliminary work,” without which, he states, the
contract could not have been fulfilled. The latter work
consisted of the building of saw-mills, railroads, other
roads, an inclined plane, timber-slides, and other appara-
tus. The particulars are given in a schedule annexed to
the report. He reported further that the defendant was
entitled to credits amounting in the aggregate to $GQQO-
According to the rules of the Cireuit Court, the parties
were allowed a certain time within which to file excep-
tions, and failing to do so, the amounts found Dy the mas-
ter were to be taken as conclusive. No exceptions were
filed by the appellants. BT

The court disallowed the amount found for the Prehnlu-
nary work, holding it not to be alien. The amount of it
credits was deducted from the amount found to be due fof
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the work done upon the canal, and a decree was rendered
for the balance, with interest.

The finding of the master is as conclusive here as it was
in the court below. There has been no controversy upon
that subject. It is not denied that the amount is correct—
if the complainant had not forfeited his right to any com-
pensation by the violations of the contract alleged to have
been committed by Gordon & Kinyon. This part of the
case has been argued very fully by the counsel on both sides.
We have looked carefully into the evidence. The result is,
that we are entirely satisfied with the report, and in this
respect with the decree. 'We think the fault of the rupture
lies wholly with the company. Gordon & Kinyon adhered
to the contract, and pursued the work longer than they were
bound to do. When they retired they were fully justified,

and had a clear equity to be paid a fair compensation for the
work they had performed.

The release given by Kinyon to the company cannot avail
them. It was a gross fraud. The evidence fixes upon it,
and sets in the strongest light, this character. It would be
4 waste of time to discuss the subject. Our minds rest upon
the,couclusion we have arrived at, undisturbed by a doubt.

‘{et, the release is not without effect. It severed the con-
De(}thll of Kinyon with the contract, and extinguished any
C]fflm'\.vhich he might otherwise have had to be heard in
this l}Ugat‘ion. He can have no interest in the result, what-
Verit may be. Complete justice can be done between the
Paftied be'fore us, and the whole case disposed of without his
l’ll;csence n the record. Ie is, therefore, not an indispens-
Zéinpar?’[ p '.‘I‘he company are estqpped to dfzny this propo-
Oblig(;g ¥ 18 relation to the case is not unlike that of an
R 1a ‘[lﬂfi bond, to a suit upon it for specific perform-
il his—-,iniz:rasm_gnee, to whom the obligee has palrte.d with
e estin the bond. In tha.,t class of cases it is held

¢ Indispensable that the assignor should be a party.
rl_‘h@ court below
tire length of th

held that Gordon had a lien upon the
e canal or flume, extending from the
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grand reservoir, near Placerville, to the South Fork of the
American River, a distance of about twenty-five miles,
When the contract with Gordon & Kinyon was entered into,
the flume was completed from the reservoir to Long Cailon,
a distance of eleven and two-third miles. Water flowing
through it was used by means of several outlets for mining
purposes. It was fed from sources other than the South
Fork. The contract with Gordon & Kinyon was for the ex-
tension of the canal, by the construction of sections “ from
section 17 to 25 inclusive.” Their work commenced where
the existing canal ended, and reached to the South Fork of
the American River. The object was to make use of that
stream as an additional feeder, and thus to increase the
supply of water in the canal.

The two parts of the work—the one ‘extending from the
reservoir to the cafion, and the other thence to the South
Fork—were known respectively as the lower and the upper
section. The two sections were constructed by different
contractors, and, as already shown, at different times. The
former was completed and in use before the latter was begun.
In these respects they were distinct works. The points of
identity are continuity and a common object, use, and owner-
ship.

The lien laws of California provide that all contractors,
laborers, and other persons furnishing materials for, o
employed in, the construction of any bridge, ditch, flume,
or aqueduct, shall have a lien upon the structure,j" which
they may have constructed or repaired, or for which they
may have furnished materials of any description, *t0 the
extent of the labor doue, and materials furnished, or bOﬂ]"
It is farther provided that the lien shall not bind the stl"ﬂf:
ture for a longer period than one year after the WOl‘l\V‘-‘
done or materials furnished, unless suit be brought to €l
force the lien within that time.

Several objections have been takent
the lien.

It is not denied that it became fixed by a regt
ance with the preliminary statutory conditions.

o the decree touching

Jar complt
But the
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appellants insist that it was extinguished by the release
given to them by Kinyon. It would be a mockery of jus-
tice to allow an instrument so stained with turpitude to
have such an effect. The subject has already been suffi-
ciently considered.

It is said the lien was waived by the dismissal of the prior
suit. The dismissal of thatsuit can obviously have no effect
upon the rights of the parties in this litigation.

It is insisted that this suit was not brought in time to feed
and preserve the lien., The evidence shows that the work
was continued by the contractors down to the 18th day of
June, 1853, inclusive. This bill was filed on the 12th day
of June, 1854. That was within the time preseribed by the
statute.

It is urged that the decree is erroneous in holding that
Phe lien extended the entire length of the canal instead of
lmiting it to the upper section, where all the work was done.
Is this objection well taken? Liens of this kind were un-
known in the common law and equity jurisprudence both
of Eugland and of this country, They were clearly defined
and regulated in the civil law.* Where they exist in this
country they ave the creatures of local legislation. They are
goverued in everything by the statutes under which they
arse. These statutes vary widely in different States. Heuce
we have found no adjudication in any other State which
throws any light upon the question before us, and there has
been none in California. We are, therefore, compelled to
et the case as one of the first impression.
we‘:“:dlili‘i’e ih“’eafily s-hown that the upper an'd lower seeti(.)ns
- nee;l Eutw o?l?s 1n several essential partwu]ars,- to which
finishe rm((i)' again ac‘lvert. The lower one having been
i those (havi“:rlsme' before the upper one was 'cor.ltmcted fo%',
) exteﬁg ‘(L] lien upon the former, had insisted that it
nblatss 'u 1e ove‘r the latter, as soon as the latter was

110 legal mind, we apprehend, could have doubted

th ;
4t the claim could not be sustained. If it could, Gordon’s
L—._‘—I—._

* Domat, § 1742, 1744.
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lien might have been rendered valueless. We think the
converse of this proposition applies with equal force. If a
lien upon the lower section could not have been extended
over the upper one, upon what prineiple can it be maintained
that Gordon’s lien embraced the lower section? A lateral
feeder constructed and intersecting the main line after it
was completed, would certainly not be subject to a previous
lien upon the main line, if such a lien existed. We can see
no substantial difference between that case, and the one be-
fore us. The upper section was only an additional feeder.
That it was an elongation of the main line, and not a lateral
work, does not affect the prineiple involved. The controlling
circumstances and the object in both cases would be the
same.

We think the language of the statute rightly interpreted
is decisive.

The lien is given to contractors and laborers upon the
ditch or flume ¢ which they may have constructed or re-
paired, . . . to the extent of the labor done and materials
furnished.” The work of Gordon was all done upon the
upper section. He had nothing to do with the lower sectiOI}.
So far as he was concerned, and for all the purposes of this
litigation, they were distinct and independent works. A
different principle would produce confusion, and Jead to
serious evils. We have no difficulty in coming to the con-
clusion that the decree in this particular is erroneous.

. e
It is, therefore, REVERSED, and the cause remanded o th
court below with instructions to enter a decree
IN CONFORMITY WITH THIS OPINION.

Mzr. Justice FIELD, dissenting. I dissent from s0 much
of the opinion and decision as limits the lien of the cOlll
tractor to that portion of the canal which was CODS“““'t?
by him. I think the lien extends to the entire canalzda
much so as a lien for work upon a wing of a house extends 0
the entire building.

MILLER and GRIER, JJ., concurred with Field, J.
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