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Statement of the case.

Tag Mayvor v. COOPER.

1. Where a court has no jurisdiction of a case, it cannot award costs, or
order execution for them to issue.

9. Where a party removes under a statute of the United States from a State
court to the Circuit Court of the United States a case depending in point
of merits on the right construction of cuch statute, the Circuit Court
cannot dismiss and remand the case, upon motion, on the ground that
it has no jurisdiction, because the statute is unconstitutional and void.

3. The validity of the defence which such statute may authorize to be made
is a distinct subject, and to be passed on by the court when in due form
before it.

Error to the Cireuit Court for the Middle District of
Tennessee ; the case being thus:

The Constitution of the United States ordains, that ¢the
judicial power of the United States shall be vested in one
Supreme Court, and in such inferior courts as Congress may
from time 1o time ordain and establish,” and that this power
“shall extend to all cases, in law and equity, arising under
this Constitution and the laws of the United States.”

\\.Tith this provision in force as fundamental, Congress,
having in 1789 established Circuit Courts, inferior to the
Supreme Court, passed, during the late rebellion, to wit,
March 84, 1863, ¢ An act in relation to habeas corpus and
regulating judicial proceedings in certain cases,” and on the
11th May, 1866, another amendatory of it.
te('ll'ile statutes provided, in respect to all acts done or omit-

: 0 be done, ¢ under any law of Congress,” or ¢ by virtue
i)ll:lg’ggczlel', written or verba!, general or Spec'}a‘l, issued by
il Ul'ent or Secreta_ry of War, or any military officer
# 1e United States holding command” of the place where
:‘lu:izfjstc e()li‘lOmlilssion oc<;:urred, that such authority 's130L1ld'be
Rk 1/3: cour'ts for all concerned, to any civil action

A minal prosecution therefor.

Scribne%l Pl‘?VIded further for the removal, in a manner pre-
» of all such cases, before or after final judgment,

fro
St;&:he State courts to the Circuit Courts of the United
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Statement of the case.

In this state of law, constitutional and statutory, Cooper
sued the mayor and aldermen of Nashville, and with them
one Smith, in the Circuit Court of Davidson County, in that
State; his declaration alleging trespasses upon real estate,
and the asportation and conversion of chattels. The mayor
and aldermen pleaded the general issue.

Both parties defendant presented petitions verified by
aftidavit to the court in which the suit was pending, pray-
ing for a removal, under the statutes of 1863 and 1866 just
named, of the causes to the Circuit Court of the United
States for that district.

The petition of Smith set forth that the trespasses com-
plained of, if committed, were committed during the rebel-
lion by authority of the President of the United States,
under an order issued by General G. H. Thomas, an ofﬁc?r
of the United States, holding command of the district witl.nn
which the trespasses are alleged to have occurred, which
order was approved by Andrew Johnson, then an officer of
the United States, and the military governor of the State of
Tennessee. "

That of the mayor and aldermen alleged, that at the time
of the commission of the alleged trespasses their co-defendant
Smith was the acting mayor of Nashville, and that he and
the persons acting with him as aldermen and coqnmlmell
held their positions as mayor, aldermen, and counmlnlet'x as
the appointees and agents of the government of.the Ln.lted
States, appointed under the authority of the President of the
United States, by the then military governor of Tennejssee,
to serve the lawful military purposes of the said Pl‘eS}dellt
of the United States, as the commander-in-chief of the forces
thereof, in suppression of the rebeilion, and that all t‘he acti
complained of, if done, were done under the authority an'(.
for the benefit of the United States and the army therc.’of,
and that the said acting mayor and aldermen, at' the tlmela
when the trespasses are alleged to have beel.] f:omnntted,‘hw‘
received military orders from the said m1l1tar'y govgu}onl,
under the authority of the Secretary of War of the %n}iil
States, and also orders from the military officers of the Un1
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Argument for the plaintiff'in error.

States having command of the district, to do all the things
which were done, or are alleged to have been done by the
defendants.

The cause was removed to the Circuit Court of the United
States according to the prayer of the defendants.

A motion was made there to dismiss the suit upon the ground
that the court had no jurisdiction of the cause. No allegation,
apparently, was made against the regularity in point of form
of the proceedings by which the case had been removed
from the State court, or that the case was not within the acts
of Congress of 1863 and 1866. The motion to dismiss was
sustained by the court. The court held that the defence
had “ failed to show that they are entitled to have this cause re-
moved from the Circuit Court of Davidson County, Tennes-
see, to this court for hearing under the provisions of the act
of Congress of March 8d, 1863, and the act amendatory
thereof, passed May 11th, 1866, and thut the said acts of Con-
gress, so far as they authorize and provide for the removal
of causes from the State to the Federal courts in cases where
the petitioner shall show that the acts complained of were
done under the order of the President or Secretary of War,
or of a military commander, or otherwise than under an act
of Congress, are unconstitutional and void.” 1t was accordingly
ordered and adjudged ¢ that said cause be dismissed and re-
Z?;Cnded to the Circnit Court of Davidson County, and that the

end.ants .« . pay all the costs incurred in this court, for which
execution may issue.”

This writ of error was prosecuted to reverse that judgment.

tengdItghaft hCaruthers, by I?rief, _for the plairat{j" m erro?", Cf)]l—
g e m'atter hz'w1{)g.ar{sen on motion to dismiss,
stage of {h ) (%Uestlon oA J‘:ll‘lsdlctlon purely; that at such a
ity%f i db ;dse.’ no question could be raised as to the valid-
i if‘? te}rllce which the statl.ltes authorized to be set up;
Stitutiona] st'ue f‘efenee a,uthomzec.l was invalid and uncon-
heta ext’o 11 dtlat ur.ldejr t.he.provwlons of the Constitution
“iiforion "11(‘6 ”the jurisdiction of the Circuit Court—an

orcourt,” undoubtedly ordained and established by
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Opinion of the court.

Congress—to all cases in law and equity, arising under the
laws of the United Slates, that court was bound to entertain
aund in some way adjudge it; that the case should therefore
be remanded.

No opposing counsel appeared; nor was any copy of the
opinion of the court below contained in the record.

Mr. Justice SWAYNE delivered the opinion of the court.

It does not appear that any question was raised in the
court below as to the regularity of the proceedings by which
the case was removed from the Circuit Court of the State to
the Circuit Court of the United States. Nor does it appear to
have been denied that the acts of Congress referred to em-
braced the case, and if valid, gave the right to have the trans-
fer made. We are therefore relieved from the necessity of
considering those subjects. We have found nothing in the
record, and nothing in the statutes which, as we think, autho-
rizes a doubt or objection as to either point.

The judgment of the court proceeded entirely upon tl.le
ground of the constitutional invalidity of the provisions 10
the acts referred to, which relate to the sabject. :

We have not had an opportunity to see the opinion of th(’:
court, and no argument has been submitted to us in behalf
of the defendant in error. We are therefore at a lgss to
imagine what train of reasoning conducted the learned judge
to the conclusion announced in the order, and hence are
constrained to examine the subject without reference to the
particular views which controlled the decision. : y

Before adverting to the constitutional question, there‘ 18
another feature of the order which calls for remz?rk. 'lh.t‘
court held that it had no jurisdiction whatever of t.he casv],
and yet gave a judgment for the costs of the motion, ant
ordered that an execution should issue to collect_tll‘em- _“'j“
was clearly erroneous. If there were uo juriSt]lCtlQ}], t!llciIL
was no power to do anything but to strike the case from .=}l
docket. In that view of the subject the matter was as JI-H“ 1'
coram non judice as anything else could be, and the award 0
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costs and_execution was consequently void. Such was the
necessary result of the conclusions of the court.

This court has the power to declare an act of Congress to
be repugnant to the Constitution, and therefore invalid.
But the duty is one of great delicacy, and only to be per-
formed where the repugnancy is clear, and the conflict irre-
concilable. Every doubt is to be resolved in favor of the
constitutionality of the law. -

The question before us relates to the 4th and 5th sections
of the statute of 1863, and the 1st, 8d, 4th, and 5th sections
of the statute of 1866.

They provide, in respect to the acts specified, and all acts
done or omitted to be done, «“under any law of Congress,”
or “by virtue of any order, written or verbal, general or
sp.e?ial, issued by the President or Secretary of War, or any
military officer of the United States holding command” of
the place where such act or omission occurred, that such
authority shall be a defence in all courts for all concerned,
toany civil action or criminal prosecution for the acts or
omissions complained of.

rFhey provide further for the removal, in the manner pre-
Bfﬂ‘lbed, of all such cases, before or after final judgment,
tl‘()m the State courts to the Circuit Courts of the United
Dtates,
thghl?ni(i:gsg;mion provides, that ‘.‘the judicial power of
v R 'a?%‘ shall be vest?d in one Supreme .Court,
s Ol'dam Uldell?r C(?urt’s, as Congress may from time to
it ey Caan featabllsh, and.that t.h'ls power ¢ sh_all ex-
stitution andsif,lni law and eqmvty', arising under this Con-
Rt 1111L\ 4sz of the Un}te.d States.” The. othe.r
e e il ( grant of power it is not necessary in this

: consider,
terﬂ]: p(l)\;ze;i h?l‘e.un(.ler' consideration is given in general
i, “Aﬁlltajtlol,l’ is 1m1.3(?sed. The broadest language
excluded, Hm:i_%ef .so. arising are eml.)meed. N(?l'le z.tre
P :]:“}Sdmtmn S:hf?ll be acquired by the 111.fe.r101'
it ey its Jal_l be original or appellate, or original

appellate in part, and the manner of procedure
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in its exercise after it has been acquired, are not prescribed.
The Constitution is silent upon those subjects. They are
remitted without check or limitation to the wisdom of the
legislature.

The sixth article declares that the Constitution and the
laws of the United States, which shall be made in pursuance
thereof,” . . . “shall be the supreme law of the land.” The
grant of. the judicial power contains no such qualification.
It is declared to extend “to all cases arising under the Con-
stitution and laws of the United States,” without distinction or
discrimination as to the latter; nor is there any restriction
as to the tribunals—State or Federal—in which they may
arise. Wherever found, they are within the reach of this
authority, and subject, for its exercise, to the law-making
power of the nation. :

As regards all courts of the United States inferior o _thls
tribunal, two things are necessary to create jurisdiction,
whether original or appellate. The Constitution must have
given to the court the capacity to take it, and an act of Con-
gress must have supplied it. Their concurrence is necessary
to vest it. It is the duty of Congress to act for that purpose
up to the limits of the granted power. They may fall sh.ort
of it, but cannot exceed it. To the extent that such action
is not taken, the power lies dormant. It can 138 brought
into activity in no other way. Jurisdiction, original OB
pellate, alike comprehensive in either case, may be given.
The constitutional boundary line of both is the same. Every
variety and form of appellate jurisdiction within the spherj
of the power, extending as well to the courts' of the.St'ates. an
to those of the nation, is permitted. There is no dls)tm]CUO‘
in this respect between civil and crimi.nal causes. NI?OM ;iz
within its scope. Nor is it any objection that quebtlolnfs 4
involved which are not all of a Federal character. - ?1[] g
of the latter exist, if there be a single sgch 1ng1:edxent 121 S
mass, it is sufficient. That eleme.nt is decisive nl:;lnsists
subject of jurisdiction. “A case in law or e?m‘ty nd may
of the right of the one party as well as the other, 2 )

e » g, law of the
be truly said to arise under the Constitution or & law of
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United States whenever its correct decision depends upon
the right construction of either.”

The rule applies with equal force where the plaintiff claims
a right, and where the defendant claims protection, by virtue
of one or the other.*

It is the right and the duty of the national government
to have its Constitution and laws interpreted and applied by
its own judicial tribunals. In cases arising under them,
properly brought before it, this court is the final arbiter. The
decisions of the courts of the United States within their sphere
of action, are as conclusive as the laws of Congress made in
pursuance of the Constitytion. This is essential to the peace
of the nation, and to the vigor and efliciency of the govern-
ment. A different principle would lead to the most mis-
ch.levous consequences. The courts of the several States
might determine the same questions in different ways. There
would be no uniformity of decisions. For every act of an
oﬁice}*, civil or military, of the United States, including alike
the highest and the lowest, done under their authority, he
would be liable to harassing litigation in the State courts.
However regular his conduct, neither the Constitution nor
laws of _the United States could avail him, if the views of
{)hose tribunals and of the juries which sit in them, should
“foii;’e‘:;se.. The authority which he had served and obeyed
s & lrnpote.nF to protect him. Such a government
b th: 0115" of p}tlable weakness, and would wholly fail to
i T}en sd \E’bl?h the framers of the Constitution had in
depe.ndeu;eff 1931igned tf? make a governm.ent not only in-
i, ¢ s?;; se f-su'stamed, b}]t supreme in every functlo.n
By unife‘ 01 its authom‘ty.- The judgments of this

Bl ormly hel.d that itis 80.7F
dile aid 1rsesltcst10n here in question in\jolves’ the same prin-
F Bt ¢ upon the same foundation with that confer-

i wenty-fifth section of the Judiciary Act of 1789.

* Marti o
1o Hunter’s Lessee, 1 Wheaton, 814 ; Cohens v. Virginia, 6 Id.

264; Ogh,
kg tThe Bank of the United States, 9 Id. 821.
e otates
i ¢ v. Peters, 5 Cranch, 115; Ableman v. Booth et al., 21

506; Freeman . Howe, 24 1d. 450.
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Syllabus.

The constitutionality of that provision has been uniformly
sustained by the unanimous judgment of this court whenever
the subject has been presented for adjudication. The twelfth
section of the act of 1789, and the third section of the act of
the 2d March, 1833, relating to revenue officers, present the
same question. We are not aware that a doubt as to the
validity of either has ever been expressed by any Federal
court. The acquiescence is now universal.

The fourth and fifth sections of the act of 1863, are copied
largely from the eighth section of the act of February 4th,
1815.* That act expired by its own limitation at the close of
the then existing war. The section referred to, was continued
in force for one year in the sixth section of the act of March
8d, 1815.%+ See also the third section of the act of March 3d,
1817.%

We entertain no doubt of the constitutionality of the juris-
diction given by the acts under which this case has arisen.

The validity of the defence authorized to be made isya
distinct subject. Tt involves wholly different inquiries. \'Ve
have not had occasion to consider it. It has no connection
whatever with the question of jurisdiction.

The order of the court below is REVERSED. An order will
be remitted that the cause be REINSTATED, and that the court
proceed in it according to law.

ANDREWS v. IIENSLER.

1. Under the code of Louisiana, which allows general and special pleas.to
be pleaded together, if consistent with each other, an amended d:;‘:f‘;
or plea on a redhibitory action for diseased and useless slaves bough
auction, that the auctioneer, who sold the slaves for the de.fendanty, [ip

clared at his request at the time, that they must'be Oxamln“d] b-: ;]w

physician of the purchaser previous to their delivery, hut tri(?,,i.-.-d.
plaintiff was in such haste to obtain possession of the slaves P.U 5 “‘7“
that he removed them without examination, before the act of sale Wi

VN T T WAL
. 396.
% 8 Stat. at Large, 198. + Id. 233. $1d.3

o




	The Mayor v. Cooper

		Superintendent of Documents
	2025-07-16T15:29:40-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




