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shall never carry,” an exception justitied by experience, which
showed that it caused many collisions, arising from mistak-
ing it for a light on shore; the case of « Propeller Monticello
v. Mollisson,”* being an example. There the steamer was
running on a course a mile wide of the schooner, but mis-
taking her mast-head light for a light-house, she steered with
such accuracy of aim as to strike the schooner exactly and
with such force as to sink her.

By the customs and rules of navigation every vessel at
anchor in a harbor or roadstead is bound to keep a light sus-
pended on board. But previous to the passage of this act
sailing vessels on the rivers and on the ocean were not bound
by any law or custom to carry lights. The case of The Os-
prey,cited by the appellant’s counsel, applies to vessels meet-
ing in the same line, where one party can plainly see the
other and yet keeps dark. But where the danger of collision
18 the consequence of a sudden and unexpected change of
course, which produces a sudden peril and leaves no time to
the sailing vessel to display a light before a collision—or do
more than shout—where the steamboat, if it had had a suffi-
Clen.t lookout, might easily have avoided the collision, it has
Bo .rlght to complain or demand that the damages should be
divided as where both are in fault.

The exceptions to the master’s report are without just

foundation after the Circuit Court had reduced the damages
to the amount of $518. i

Dzecree or tHE Crrouir COURT AFFIRMED.

Tar VANDERBILT.

L Vzche(;rgi;he usage in navigating a river is, that both ascending and de-
: 'g vessels shall keep to the right of the centre of the channel,—

:’thh is t}¥e usage in the River Hudson,—the omission to comply, sea-
onably, with that regulation, if the omission contributes to the collision,

Ijib:;fault for which the offending vessel and her owners must be respon-

* 17 Howard, 152.
15

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




THE VANDERBILT. [Sup. Ct.

Statement of the case.

2. Compliance with such a usage is required in all cases where the course of
a vessel is such that, if continued, there would be danger of collision
with other vessels navigating in the opposite direction.

8. Unless precautions are seasonable, they constitute no defence against a
charge of collision, although they may be in form such as the rules of
navigation require.

4. Objections to the amount of damages, as reported by a commissioner and
awarded by the admiralty court, will not be entertained in this courtin
a case of collision where it appears that neither party excepted to the
report of the commissioner.

APrpPEAL from the Circuit Court for the Southern District
of New York.

On the morning of May 16th, 1863, the steam-tug Hub-
bard was slowly descending the west side of the Hudson River,
here one thousand or more feet wide. She was about one
hundred and seventy-five feet from the shore, and had in
tow four canal-boats, of which the Canisteo was one. She
was now opposite the lower part of Troy, a city on the east
side of the river. At the same time the Vanderbilt, a large
steamer, regularly plying on the stream, was coming up if,
and was making for her dock about a mile off, in the upper
part of Troy. DBut she was on the west side of the chan.nel
also, and had been sailing on that side of it. The morning
had been clear, but a fog-bank settling itself at that part of
the river, both vessels as they entered it were unable to se¢
ahead. Running each on its course, they suddenly dis-
covered one another, the two in immediate proximity. There
was apparently no exception to be taken to the maneuvres
of navigation of either vessel in the circumstances. B}lt
coming thus, unawares, on each other, the Vanderbl}'f:}“
spite of all efforts made at so late a moment, struck the (/anié-
teo, and being much the larger vessel, sunk her at once. No
difficulty had existed as to sea room for the steamer to pass
to the right and east of the descending tow. The owner &
the Canisteo now libelled the Vanderbilt in the District
Court for the Southern District of New York, 'whe.re a de'-;
cree was given for the libellant; that court 0011.81(16!‘111% thal
the Vanderbilt was ¢ disproportionately out of the 'ch.annt’:
toward the west shore.” On reference to a commissione
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the damages were fixed at $7020. An appeal was taken to
the Circuit Court; no exception being taken in either court
to the amount of damages. On the appeal the following
opinion was delivered by

Newson, J. The point pressing on the steamer is that she was
too far to the west of the channel of theriver, and, therefore, out
of her proper course. This view was taken by the court below,
and upon it a decree was rendered for the canal-boat. We are
inclined to concur in this result. The west side is the natural
and ordinary track for descending vessels, and the Vanderbilt,
we think, was bound to talke notice of this fact, and to have kept
nearer to the middle of the river. She had no right to act upon
the idea that, the descending boat would take that course, and
expect her to pass to the left or starboard, between her and the
west shore. What makes the case more marked in this respect,
is the fact that the steamer’s dock was on the east shore, some
mile above the place of collision.

DECREE AFFIRMED.

The case being now here for review, was submitted by
Mr. Charles Jones, for the appellant, who contended that the

decree was wrong in general result, and by Mr. S. P. Nash,
contra,

Mr. Justice CLIFFORD delivered the opinion of the court.

The libel was filed in the District Court by the owner of
the canal-boat called the Canisteo against the steamer C.
Vanderbilt in a cause of collision, civil and maritime. Em-
I?lo_)fment of the Vanderbilt was to transport passengers and
freight between the cities of New York and Troy, upou the
Hudson Ri_ver, and the libel alleges that the canal-boat was
Zﬁl‘lpldolyed In transporting freight between the former city
Cailallveilportg and places on the same river and the Erie
CUrl'e(io tLGgat‘lons of the libel are, that the collision oc-
i rin e gsixteenth (%ay of May, 1863, on the west side
the cangle{; nearly opposite the arsenal at Troy. Lading of
i -boat was corn and flour, and the proofs showed

She was sunk by the collision, and that the boat and
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cargo became a total loss. Charge in the libel is, that the
disaster and loss were wholly occasioned by the carelessness
and negligent and unskilful management of those intrusted
with the navigation of the steamer.

Parties were fully heard in the District Court, and the dis-
trict judge being of the opinion that the charge in the libel
was true, entered a decree for the libellant, and sent the
cause to a commissioner to ascertain the amount of damages.

Subsequently the commissioner made his report, and
neither party excepting to the same, it was confirmed by the
court, and a final decree entered for that amount in favor
of the libellant. Appeal was taken by the claimants to the
Circuit Court, where the parties were again heard upon the
same evidence, and the circuit judge being of opinion that
there was no error in the record, affirmed the decree, and
thereupon the claimants appealed to this court.

1. When the collision took place the canal-boat, with three
others, was in tow of the steam-tug O. C. Hubbard, and she
b was proceeding down the river, having left her berth, at
- Troy, on the west side of the river, at six o’clock in the
morning. None of the boats in tow carried any motive
' power, and the testimony shows that the Canisteo was lashed
to the larboard side of the steam-tug, with one of the other
three fastened to her larboard side, and the other two were
arranged in the same way on the starboard side of the stean-
tug, which constituted the necessary motive power. Bf” th
' of the Vanderbilt, at Troy, was on the east side of the river,
and she was on her return trip, from Albany, with passen-
| gers and freight. A
' Although there was some fog when the tug, with the four
i canal-boats in tow, left the wharf in the morning, yet 'the
witnesses testify that objects could be seen at the same time
| on both sides of the river, and that it was good weather.
i Heavy rains had caused the water to rise eight or ten feet
i above the ordinary low water in summer, which very much
I increased the breadth of navigation, as the largest vesselj
I could safely pass close to the shore. Speed of the stezun-‘t.lzfJ
iiii as she was proceeding down the river on the western s1¢¢
!
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e it
was not much greater than the current of the river, which
did not exceed four or five miles an hour. Usual pathway
of steamers ascending the river is on the east side of the
centre of the channel, but the Vanderbilt came up on the
western side in the usnal pathway of descending boats and
vessels, and the testimony proves that she was moving
through the water at nearly double the rate of the steam-tug
with the tows. Length of the canal-boats was much greater
than that of the steam-tug; and the proofs show that the
Vanderbilt struck the Canisteo on her starboard bow six or
eight feet from the stem. Plain inference from the position
and character of the blow is, that the steamer had ported
her helm, and when the collision occurred Wwas steering to-
wards the east side of the river.
' Just before the collision took place both vessels passed
into a dense fog, which rested on the water, and the appel-
lants contend that the state of the weather was such that the
steam-tug, with her tows, ought not to have left her berth
and started down the river. But the weight of the evidence
slhows that the proposition involved in the defence is not well
founded. On the contrary, it is quite clear from the evi-
F\ence that the indications as to the weatherat the time those
" c%“‘“'ge of the tug and tows decided to start on the trip, fully
justified their determination. Suggestion is made that the
;3::; \(:'ﬂs a large one, but it was well arranged, and the boats,
weste:ned'cil side of the steam-tug, being \'zvell over on the
g riversj( Gﬂof_ the channel, were proceeding slowly down
s stea;mlf tl(’;]l‘ proper pathway. . Ample room Was left for
that s‘taoe‘r ; ave gone t.o the right, as the river there‘, at
iy o td»he water, is nearly a tho'usand f'eet'w1d-e.
the daytir:;ay»} oubtless aiuscer}d on either side of the riverin
o .tW fen the view is not obstructed or obscured
iy ﬂcp,pl'oa 11 wasa fault in the steamer, when she found she
il 1ea§e ﬂ:;lflg a fog-bank, that she did not port her helm
W ey accustomed pathway of descending boats and
Wk S b{lesses on board the.steamer testify that the
ey own to warn descending boats, and that orders
n to stop and back as soon as the steam-tug and
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tows were discovered, but it is quiet evident that all these
precautions were too late, as the collision was then inevit-
able. Precautions not seasonably taken afford no defence
against the charge of negligence in cases of collision
where it appears that the disaster might have been prevented
by earlier action. - Steamers approaching each other from
opposite directions are required by the general rules of navi-
gation, as well as by the recent act of Congress, to port their
helms and pass to the right, but it is obvious that one or
both may omit to comply with the requirement until their
proximity is so close that a compliance is wholly inadequate
to accomplish any valuable purpose.

Proofs in this case show that the Vanderbilt ported her
helm, but the change of her course was so late that it insured
the collision which might, perhaps, have been avoided if she
had made an effort to pass the descending boats on the star-
board side next to the western shore. The great fault was
that she did not change her course and pass to the eastern
side of the channel before entering the fog-bank, as all the
witnesses agree she might have doune without danger or
serious inconvenience. Electing, as she did, to continue hgr
course up the river on the western side, where those i
charge of her navigation knew she was liable to meet de-
scending boats, she was bound to exercise great care and
caution; and it is clearly proved that she failed to ?omply
with requirement until it was too late to prevent the disaster.

Objection is made to the amount of the damages awarded,
but the objection cannot prevail, as no exceptions were t%kep
to the commissioner’s report in the District Court. Such
objections will not be entertained in this court unless the
claimant gave notice of the same in the court below I)JY Al
propriate exceptions to the commissioner’s report. ik
should present their objections at the stage of the litigation
when the errors, if any, may be corrected without inconveut-
ence and unnecessary expense; and if they fai! todo soﬁ:lt“i
outjust excuse, they must be understood as having acquiesce

in the decision of the court.
DECREE AFFIRMED WITH COSIS.
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