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ties within the district is a sufficient reason for rejecting a 
bond which is in all other respects unobjectionable, we are 
not inclined to interfere by mandamus with the discretion of 
that judge in approving or rejecting a bond offered for his 
approval. If we had the right to do this, which is extremely 
doubtful, it is unnecessary, as the remedy which is in our 
own hands is ample. The case being properly in this court 
by appeal, we have, by the fourteenth section of the Judiciary 
Act, a right to issue any writ which may be necessary to ren-
der our appellate jurisdiction effectual. For this purpose the 
writ of supersedeas is eminently proper in a case where the 
circumstances justify it, as we think they do in the present 
instance. Hardeman v. Anderson,*  is an example of the ex-
ercise of this power precisely in point.

We shall therefore make an order, that upon the filing of 
a bond for the sum of $50,000, with the usual conditions, at 
any time within thirty days from this date, which shall be ap-
proved by the clerk of this court, a supersedeas will issue 
from thisr court to the judge of the Circuit Court of the 
United States for the District of Wisconsin, and to the mar-
shal of the United States for said district, commanding a 
stay of proceedings on said decree until the further order 
of this court,

The  sa me  bei ng  supers eded .

Barto n  v . Fors yth .

1. The appellate jurisdiction of this court on writs of error, under the tw. y^ 
second section of the Judiciary Act, is confined by the express wo. 
the section to final judgments, and the writ of error should be a
to the final judgment accordingly. of resti-

2. A judgment on a motion made by the plaintiff to set aside a wri #
tution which had been issued in favor of the defendant, an 0 ।
writ of restitution to the plaintiff in a case, is not a a j 
within the terms of the said section; in fact is but an or er

* 4 Howard, 640.
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Hence no jurisdiction exists of a writ of error based on such a pro. 
ceeding.

In  error to the Circuit Court of the United States for the 
Northern District of Illinois.

Mr. Ballance, for the plaintiff in error; Mr. Gondy, contra.

Mr. Justice CLIFFORD delivered the opinion of the 
court.

Action was ejectment for a certain parcel of land situated 
in the county of Peoria, State of Illinois, and particularly 
described in the declaration. Parties waived a jury and 
went to trial upon the general issue before the court, and 
the judgment was for the defendant: but a new trial was 
granted, on motion of the plaintiff, and at the second trial, 
which was to the jury, the verdict and judgment were for 
the plaintiff.

All the taxed costs having been paid by the defendant, he 
moved the court that the judgment be vacated, and that a 
new trial be granted, and the motion was allowed. Third 
trial was also to the jury, and the verdict and judgment, as 

efore, were for the plaintiff. Defendant excepted and sued 
out a writ of error and removed the cause into this court.

Mandate of this court, which is in the record, shows that 
t e judgment of the Circuit Court was affirmed here at the 

ecember Term, 1857, and the cause remanded for execution 
th Proceedinga as right and justice and the laws of 

e nited States required. Judgment of affirmance was 
accordingly rendered on the seventh day of July, 1858, and 
th °i r ** en^eied that the plaintiff have execution against 
.e e endant for his costs. Record also shows, that on the 
neteenth day of July, in the same year, a writ of habere 

nl l’lS’ J™ssessi°nem issued on the judgment in favor of the 
th^d 1 * aU^ ^1G re^urn marshal shows that he, on the 
iicT September following, put the plaintiffin posses- 
ent; ° Premi8e8’ as comman<fod by the writ. Due exe- 
end°(rf 11ere^ore’ Allowed final judgment, and there was an 

regular proceedings in the suit. Dissatisfied with
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the result, however, the defendant, on the thirteenth day of 
May, 1862, moved the court for a writ of restitution, and on 
the fifteenth day of May following the court awarded the 
writ, as prayed in the motion.

Writ of restitution in favor of the defendant bears date on 
the twenty-seventh day of May, 1863, and it appears to have 
been duly served by the marshal.

Turned out of possession of the premises which he had 
recovered by the judgment of the Circuit Court, duly af-
firmed in this court, the plaintiff in turn moved the court 
for a writ of restitution to restore him to the possession of 
the premises. Affidavits were filed and both parties were 
duly heard. Conclusion of the court was that the first writ 
of restitution had been improvidently issued, and that the 
possession of the premises belonged, under the judgment as 
affirmed by this court, to the plaintiff.

Foundation of the application for the first writ of restitu-
tion was a supposed tax title held by the defendant, not 
pleaded or in any manner brought to the notice of the Cir-
cuit Court in the trial of the cause; and the foundation for 
the second application was, that the hearing of the first was 
without any notice whatever to the party in possession.

Exceptions were taken by the defendant to the order of 
the court setting aside the first writ of restitution and award-
ing the second to the plaintiff. Based on those exceptions 
the defendant sued out this writ of error, in which it is al- 
leged in substance and effect that a manifest error has hap-
pened in the rendition of a certain judgment on a cer^1*1 
motion, and the proceedings under it, made by the plainti 
to set aside a certain writ of restitution which had been is-
sued out of said court in favor of the defendant, and to 
grant a writ of restitution to the plaintiff in a case between 
these parties.

Evidently the writ of error is addressed not to the ju g 
ment in the case, but to the order of the court in setting 
aside the first writ of restitution and in granting the secnn , 
as specified in the bill of exceptions.

Writs of error, under the Judiciary Act, could only issue
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from the clerk’s office of this court, but it was provided by 
the ninth section of the act of the eighth of May, 1792, that 
the form of a writ of error approved by any two judges of the 
Supreme Court should be forthwith transmitted to the clerks 
of the Circuit Courts, and the provision was that they may 
issue writs of error agreeably to such form as nearly as the 
case may admit, under the seal of such courts, returnable to 
the Supreme Court.*

Appellate jurisdiction of this court in writs of error, under 
the twenty-second section of the Judiciary Act, is confined to 
final judgments by the express words of the section, and of 
course the writ of error should be addressed to the final 
judgment. All the forms of a writ of error furnished to 
the clerks of the Circuit Courts are to that effect, and those 
clerks have no right to change the form without the sanction 
at least of two justices of this court. Present writ of error 
ia not, on its face, addressed to the final judgment in the 
case, but to an order of the court made on a motion filed by 
t ie plaintiff long after the writ of possession had been issued 
and served. Such an order is not a final judgment in any 
sense within the meaning of the twenty-second section of 
the Judiciary Act.

irst order of the court in awarding the writ of restitution 
was irregular, because it was inconsistent with the mandate 
o t is court, which affirmed the judgment of the Circuit 

°urt that the plaintiff was entitled to the possession of the 
premises. Opposite party was not notified of the applica-
tion, which doubtless led to the error, as the hearing was 

parie. Service of the process gave the plaintiff notice of 
a had transpired, and he immediately applied to the 

cour to set the proceedings aside.
of aPP^ca^on was clearly addressed to the discretion 
an d C°Ur^’ as was in the nature of a petition to correct 
Kest’dei? irreSu^ar, f°r the reason already sug-

^ecau8e had been passed without notice to the 
PWy asking to set it aside.

* 1 Stat, at Large, 278. 
vo l . v.
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Direct decision of this court in the case of Smith v. Tra- 
hue’s Heirs*  was that such an order was no more than the 
action of a court on its own process which is subriiitted to 
its own discretion, and that it was not a final judgment in a 
civil action nor a decree in a court of equity.

Where a case is brought into this court from the Circuit 
Courts by a writ of error, regular in form, if there is no error 
in the record the judgment will be affirmed. Affirmance 
in such a case is the proper judgment, because the writ of 
error, being addressed to the record, brings up the whole 
case, and the court, under the twenty-second section of the 
Judiciary Act, has jurisdiction to re-examine the record in 
such cases and to reverse or affirm; and if there is no error 
in the record, of course the judgment must be affirmed.!

Present case, however, docs not fall within that rule, be-
cause the writ of error is special in form and is addressed to 
a mere order of the court, passed nearly six years after the 
final judgment of the Circuit Court was affirmed, the writ 
of possession issued, and the possession of the premises 
given to the plaintiff, as commanded by the writ.

The case is
Dismi sse d  for  th e want  of  jurisd ict ion .

Campbe ll  v . Cit y  of  Kenosh a .

1. Where the legislature of a State passes two acts, one (which by t e con  
stitution it had the power to pass) authorizing a city to su 
limited amount ($150,000) of stock to a railroad, another (w i 
the constitution, it had no power to pass) authorizing it to su 
unlimited amount, and the city, professing to act under t e o 
authorized the unlimited amount, subscribes the um vscrjn. 
($150,000), a subsequent recognition by the legislature ot e 
tion as legal, validates the subscription.

*

2. The legislative recognition may be made by implication.
8. A statute which, in the case of such an issue, creates aS Par lg 

nicipal government an officer whose duty it is to atten __ _

* 9 Peters, 7. t Taylor v. Morton, 2 Black, 484
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