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of Bissel v. Jeffersonville,* where it was again held that it
was too late to make such objections as against innocent
holders, or even against the railroad, when it appeared that
the bonds purporting on their face to have been executed by
authority, had been issued and delivered. Very stringent
application of the same rule was made in the case of Mercer
County v. Hacket,t which is the last of the series to which
reference will be made,—all of these cases, proceeding upon
the ground that the construction of a railroad for travel and
transportation was a public improvement, and that it was
competent for the legislature to authorize municipal corpor-
ations to furnish material aid for such a work, and we have
no doubt that the views of the court were entirely correct.
Like the preceding, the present case has respect to a plank-
road, but we repeat, that where such an improvement is au-
thorized by the legislature and is connected with the muni-
cipality issuing the bonds, the case properly falls within the
same rule. It follows that the declaration was sufficient, and
that the demurrer should have been overruled.

The judgment of the Cireuit Court is therefore reversed,
_with costs, and the cause remanded for further proceedings,
n conformity with the opinion of this court.

JUDGMENT ACCORDINGLY.

CummiNgs v. TuE STATE OF Mi1ssourr.

L . n . 1 it1
Ugder the form of creating a qualification or attaching a condition, the
t‘tt.es cannot in effect inflict a punishment for a past act which was not
: Dpunllsha.ble at the time it wag committed.
" Peprivation or suspension of any civil rights for past conduct is punish
ment for such conduct.

S b_l” of attainder is a legislative act which inflicts punishment without
4 judicial trig],

If the punishment be less than death, the act is termed
_'_‘—T_‘—L-—_
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a bill of pains and penalties Within the meaning of the Constitutien
bills of attainder include bills of pains and penalties.

4. These bills, though generally directed against individuals by name, may
be directed against a whole class, and they may inflict punishment ab-
solutely, or may inflict it conditionally.

6. The clauses of the second article of the constitution of Missouri (set for(h
at length in the statement of the case, infra, pp. 279-281), which requiro
priests and clergymen, in order that they may continue in the exercise
of their professions, and be allowed to preach and teach, to take and
subscribe an oath that they have not committed certain designated acts,
some of which were at the time offences with heavy penalties attached,
and some of which were at the time acts innocent in themselves, consti-
tute a bill of attainder within the meaning of the provision in the Fed-
eral Constitution prohibiting the States from passing bills of that char-
acter.

6. These clauses presume that the priests and clergymen are guilty of the
acts specified, and adjudge the deprivation of their right to preach or
teach unless the presumption be first removed by their expurgatory
oath: they assume the guilt and adjudge the punishment conditionally.

7. There is no practical difference between assuming the guilt and declaring
it. The deprivation is effected with equal certainty in the one case as
in the other. The legal result is the same, on the principle that what
cannot be done directly cannot be done indirectly.

8. The prohibition of the Constitution was intended to secure the rights of
the citizen against deprivation for past conduct by legislative enact-
ment, under any form, however disguised.

9. An ex post facto law is one which imposes a punishment for an act which
was not punishable at the time it was committed; or imposes additional
punishment to that then prescribed; or changes the rules of evidence
by which less or different testimony is sufficient to convict than was
then required.

10. The clauses of the second article of the constitution of Missouri, already
referred to, in depriving priests and clergymen of the right to preach
and teach, impose a penalty for some acts which were innocent at the
time they werc committed, and increase the penalty preseribed for
such of the acts specified as at the time constituted public oﬁ'encl?sv ﬁ_“d
in both particulars violate the provision of the Federal Constltut}on
prohibiting the passage by the States of an ez post facto law. .They s
ther violate that provision in altering the rules of evidence‘ W1.th respect
to the proof of the acts specified—thus in assuming the guilt mshte".ld a
the innocence of the parties; in requiring them to establish Fhelr inno-
cence, instead of requiring the government to prove their guilt; and in
declaring that their innocence can be shown only in one way, by an ex=

urgatory oath. :

11. Aﬂth%ugh};hc prohibition of the Constitution to pass an éx P"_St'] “fto ‘"w'
is aimed at criminal cases, it cannot be evaded by giving & civil form v
thas which is in substance criminal.
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In January, 1865, a convention of representatives of the
people of Missouri assembled at St. Louis, for the purpose
of amending the constitution of the State. The representa-
tives had been elected in November, 1864. In April, 1865,
the present constitution—amended and revised from the
previous one—was adopted by the convention; and in June,
1865, by a vote of the people. The following are the third,
sixth, seventh, ninth, and fourteenth sections of the second
article of the constitution :

SEc. 3. At any election held by the people under this Consti-
tution, or in pursuance of any law of this State, or under any
ordinance or by-law of any municipal corporation, no person
shall be deemed a qualified voter, who has ever been in armed
hostility to the United States, or to the lawful authorities thereof, or
to the government of this State ; or has ever given aid, comfort,
countenance, or support to persons engaged in any such hostility;
or has ever, in any manner, adhered to the enemies, foreign or
domestic, of the United States, either by contributing to them,
or by unlawfully sending within their lines, money, goods, let-
ters, or information ; or has ever disloyally held communication
with such enemies; or has ever advised or aided any person to
enter the service of such enemies; or has ever, by act or word,
manifested his adherence to the cause of such enemies, or his desire
Jor their triumph over the arms of the United States, or Ais sym-
P‘lﬁfy with those engaged in exciting or carrying on rebellion
against the United States; or has ever, except under overpower-
'0g compulsion, submitted to the authority, or been in the ser-
vice, of the so-called “Confederate States of America;”’ or has
ever left this State, and gone within the lines of the armies of
the go-called “ Confederate States of America,” with the pur-
Pose of adhering to said States or armies; or has ever been a
f}em[?ef‘ Of, or connected with, any order, society, or organiza-
'on, inimical to the government of the United States, or to the
i‘;Z?Ynment ‘of this State ; or has ever been engaged in guerilla
thatagzszg-mn-m loyal 1nha,bi‘tants of the United States, or in
ahait: Ij’x’pmon of maraudnflg eommoglx known as ¢ b.ush-
- Colmtergqu 02 has ever knowingly and willingly harbored, .atded.
it this Staie any person 8o engage»d; or has ever come into or
4 ¢, for the purpose of avoiding enrolment for or draft
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into the military service of the United States; or has ever, with a
view to avoid enrolment in the militia of this State, or to escape the
performance of duty therein, or for any other purpose, enrolled
himself, or authorized himself to be enrolled, by or before any
officer, as disloyal, or as a southern sympathizer, or in any
other terms indicating his disaffection to the Government of the
United States in its contest with rebellion, or his sympathy with
those cngaged in such rebellion; or, having ever voted at any
election by the people in this State, or in any other of the United
States, or in any of their Territories, or held office in this State,
or in any other of the United States, or in any of their Terri-
tories, or under the United States, shall thereafter have sought
or received, under claim of alienage, the protection of any foreign
government, through any consul or other officer thereof, in order
to secure exemption from military duty in the militia of this
State, or in the army of the United States: nor shall any such
person be capable of holding in this State any office of honor, trust,
or profit, under its authority ; or of being an officer, councilman, di-
rector, trustee, or other manager of any corporation, public or private,
now existing or hereafter established by its authority ; or of acting
as a professor or teacher in any educational institution, or in any
common or other school; or of holding any real estate or other prop-
erty in trust for the use of any church, religious society, or congregi-
tion. But the foregoing provisions, in relation to acts done
against the United States, shall not apply to any person not a
citizen thereof, who shall have committed such acts while in the
service of some foreign country at war with the United States,
and who has, since such acts, been naturalized, or may hereafter
be naturalized, under the laws of the United States: and the
oath of loyalty hereinafter prescribed, when taken by any sueh
person, shall be considered as taken in such sense.

Suc. 6. The oath to be taken as aforesaid shall be known 23

the Oath of Loyalty, and shall be in the following terms:
«I, A. B., do solemnly swear that I am well acquainted with thfa term;
of the third section of the second article of the Constitution of the Staté l"
Missouri, adopted in the year eighteen hundred and sixty-ﬁve,' an.d lm!\’e
carefully considered the same; that T have never, directly or mdlmu.tl;\j
done any of the acts in said section specified ; that T have alway? been m‘ i
anc loyally on the side of the United States against all enemies the:rlepd.
foreign and domestic; that I will bear true faith and allegiance to the Ulrl::me
States, and will sepport the Constitution and laws thereof as the Sup
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law of the land, any law or ordinance of any State to the contrary notwith-
standing; that I will, to the best of my ability, protect and defend the
Union of the United States, and not allow the same to be broken up and
dissolved, or the government thereof to be destroyed or overthrown, under
any circumstances, if in my power to prevent it; that I will support the
Constitution of the State of Missouri; and that I make this oath without
any mental reservation or evasion, and hold it to be binding on me.’

Skc. 7. Within sixty days after this Constitution takes effect,
every person in this State holding any office of Lhonor, trust, or
profit, under the Constitution or laws thereof, or under any
municipal corporation, or any of the other offices, positions, or
trusts, mentioned in the third section of this Article, shall take
and subscribe the said oath. If any officer or person referred
to in this section shall fail to comply with the requirements
thereof, his office, position, or trust, shall, ipso facto, become
vacant, and the vacancy shall be filled according to the law
governing the case.

Skc. 9. No person shall assume the duties of any state, county,
city, town, or other office, to which he may be appointed, other-
wise than by a vote of the people; nor shall any person, after
the expiration of sixty days after this Constitution takes effect,
be permitted to practise as an attorney or counsellor at law;
nor, after that time, shall any person be competent as a bishop,
Priest, deacon, minister, elder, or other clergyman of any relig-
10Us persuasion, sect, or denomination, to teach, or preach, or
solemnize marriages, unless such person shall have first taken,
subscribed, and filed said oath.

Sre. 14. Whoever shall, after the times limited in the seventh
and ninth sections of this Article, hold or exercise any of the
Olfﬁces,‘positions, trusts, professions, or functions therein speci-
{;ed;llwth};)ut having taken, subscribed, and filed said oath of
tIZm ?1";8 %1111, on conviction thereof.', be Punished b:y fine, not less
e tle 1undred. dollars, or by imprisonment in the county
lJncut-Om ZSS ‘ihan 81x months, or by both such fine and imprison-
by aﬁ-i 'd whoever shall take. Sa_xd oath falsely, by swearing or

rmation, shall, on conviction thereof, be adjudged guilty

of periury. ¢ i impri i
perjury, and be punished by imprisonment in the penitentiary
10t less than two years. - ;

mf“ September, A.D, 1865, after the adoption of this consti-

ton, the Reverend Mr. Cummings, a priest of the Roman

— |
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Catholic Church, was indicted and convicted in the Circuit
Court of Pike County, in the State of Missouri, of the crime
of teaching and preaching in that month, as a priest and
minister of that religious denomination, without having first
taken the oath prescribed by the constitution of the State;
and was sentenced to pay a fine of five hundred dollars and
to be committed to jail until said fine and costs of suit were
paid.

On appeal to the Supreme Court of the State, the judg-
ment was affirmed; and the case was brought to this court
on writ of error, under the twenty-fifth section of the Ju-
diciary Act.

Myr. David Dudley Field, for Mr. Cummings, plaintiff in error :
My argument will first be directed to that part of the
oath which affirms that the person taking it has never “been
in armed hostility lo the United States, or to the lawful au-
thorities thereof, or to the government of this State;” . . . and

has never ¢ given aid, comfort, countenance, or support lo persons
engaged in any such hostility ;” . . . and has never “been.(l
member of or connected with any order, sociely, or organization -
imical to the government of the United States, or {0 the gov-
ernment of this State.”” If the imposition of this is repugnant
to the Constitution or laws of the United States, the whole
oath must fall ; for all parts of it must stand or fall together.
Mr. Cummings was convicted, because he had not.takeﬂ
the oath, as a whole. If there be any part of it which he
was not bound to take, his conviction was illegal. The‘ oath
is not administered by portions, and there is no authority 80
to administer it. e

My first position is, that this provision of the constltu:tloll
of Missouri is repugnant to the Constitution and laws of the
United States; because it requires or countenances disloy-
alty to the United States. ¥ .

Stripping the case of everything not immediately P?"Ta‘lz]'
ing to the first position, the oath required may be considere
as if it contained only these words:

in armed
I hereby declare, on oath, that I have never been in &
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hostility to the government of the State of Missouri, rior given
aid, comfort, countenance, or support to persons engaged in any
such hostility, and have never been a member of or connected
with ahy organization inimical to the government of this State.”

This is not an oath of loyalty to the United States. The
government of Missouri has been, in fact, hostile to the
United States. This is matter of history. Being in armed
hostility to this hostile State government was an act of loy-
alty to the United States: an act not to be punished, but to
be rewarded. .

The loyal citizens of the State were obliged to array them-
selves against its government; they did so; they took up
arms against it; they seized its camp and overthrew its
forces. Had it not been for this act of hostility the State
might have been drawn into the abyss of secession. It was,
therefore, an act which was not only lawful but which was
required of the citizen by his allegiance to the United States.

The Constitution and laws of the United States require
allegiance and active support from every citizen, whatever
may be the attitude of the State government. The differ-
ence between the Constitution and the Confederation con-
8ists in this, chiefly, that under the Constitution the United
States act directly upon the citizen, and not upon the
State. What the United States lawfully require must be
done, though it be the seizure of the State capitol. The
State of Missouri could not subject the plaintiff in error to
any loss or inconvenience for giving, in 1861, a cup of coffee
to ti.we soldiers who under General Lyon marched out to St.
Louis to take Camp Jackson.
oatlljletil?sj considgr, in the se.cond place, the tendency of this

11, 10 1ts relation to possible occurrences. It certainly is
%’S_Slble for the government of a State to be hostile to the
in”::i}?.tates. The governments.of the eleven States lately
Were;o 1211 Welbre so. If 'the legislature of: South Carolina
Jis !‘t‘liﬂi(lilxsstal 3,W excluding from the pulpit and the oﬂ?ces
Kok s 3 i ]eac 1ers every person Who has been, at any timne

'8 ate war, “ connected with any organization in-

¥¥—
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imical to the government” of South Carolina, that law would
be held disloyal and unconstitutional. Suppose the legisla-
ture of South Carolina were to go further, and enact that no
person, white or black, should ever vote in that State, who,
during the war, gave aid, comfort, or countenance to per-
sons engaged in armed hostility to the government of South
Carolina, would not every lawyer pronounce such a law
utterly void ?

If such an oath were required in Tennessee, the present
President of the United States could not take it, and would
be disqualified. If it were required in Virginia, more than
one of our generals and admirals would be disqualified.
And so of thousands of other citizens of the States lately in
rebellion, who fought in the Union ranks, and opposed the
governments of their own States.

There may be collisions between the Federal and the
State governments, not breaking out, as the last has done,
into flagrant war. A State government may attempt to re-
sist the execution of a judgment of a Federal court; and the
President may be obliged to call out the militia to assist the
marshal. Tn such event, every man in the ranks will be in
armed hostility to the government of the State. But the
State cannot make him suffer for it.

This results from the rule of the Constitution, that the in-
strument itself, and the laws made in pursuance of it, are
the supreme law of the land; and whatever obstructs or im-
pairs, or tends to obstruct or impair, their free and full oper-
ation is unconstitutional and void.

The second position which T take is, that the provision
imposing this oath as a condition of continuing to preach or
teach as a minister of the Gospel, is répugnant to that part
of the tenth section of the first article of the Constitution of
the United States which prohibits the States from passing
“any bill of attainder” or “ex post facto law.”

Here, again, let us take a particular part of the oath, and
refer to so much as affirms that the person taking if 1}?15
never, ‘ by act or word, manifested his . . . sympathy with
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those . . . engaged in . . . carrying on rebellion against
the United States.” Making a simple sentence of this por-
tion, it would read thus:

«T declare, on oath, that I have never, by act or word, mani-
fested my sympathy with those engaged in rebellion against
the United States.”

It may be assumed that previous to the adoption of this
Constitution it had not been declared punishable or illegal
to manifest, by act or word, sympathy with those who were
drawn into the Rebellion. It would be strange, indeed, if a
minister of the Gospel, whose sympathies are with all the
children of men—the good and the sinful, the happy and the
sorrowing—rnight not manifest such sympathy by an act of
charity or a word of consolation. We will start, then, with
the assumption that the act which the plaintiff' in error is to
affirm that he has not done was at that time lawful to be
done.

Test oaths, in general, have been held odious in modern
ages, for two reasons: one, because they were inquisitorial;
and the other, because they were used as instruments of
proscription and cruelty. In both respects they are con-
trary to the spirit, at least, of our institutions, and are in-
defensible, except when applied to matters outside of the
domain of rights, and when prospective in their operation.
Whatever the people may give or withhold at will, they may
have a constitutional right to burden with any condition they
please. This is at once the origin and extent of the rule.

When applied to past acts, another principle interposes its
shield; that is, that no person can justly be made to accuse

himself. This is incorporated in the fifth amendment, in
the following words :

“No person . . . shall be compelled, in any criminal case, to
he a witness against himself.”

] And although this prohibition is in terms applied to erim-
ma} cases, it cannot be evaded by making that civil in form
which is essentially ecriminal in character.

Retrospective test oaths, that is to say, oaths that the per-




286 Cummines v. THE STATE oF Missourr. [Sup, Ct

Argument for Mr. Cummings.

sons taking them have not theretofore done certain things,
are almost unknown.

Among the constitutional guarantees against the abuse
of Federal power thrown around the American citizen, are
these three: First, he cannot be punished till judicially tried;
second, he cannot be tried for an act innocent when com-
mitted; and, third, when tried he cannot be made to bear
witness against himself.

Two of these guarantees, and the last two, are set also
against the abuse of Stale power.

The prohibition to pass an ex post facto law is, in the sense
of the Constitution, a prohibition to pass any law which
“renders an act punishable in a manner in which it was not
punishable when it was committed.” The question in the
present case, therefore, becomes simply this: Is it a punish-
ment to deprive a Christian minister of the liberty of preach-
ing and teaching his faith? What is punishment? The in-
fliction of pain or privation. To inflict the penalty of death,
is to inflict pain and deprive of life. To inflict the penalty
of imprisonment, is to deprive of liberty. To impose a fine,
is to deprive of property. To deprive of any natural right,
is also to punish. And so is it puriishment to deprive of a
privilege.

Depriving Mr. Cummings of the right or privilege, which-
ever it may be called, of preaching and teaching as a Chris-
tian minister, which he had theretofore enjoyed, and of acting
as a professor or teacher in a school or educational institu-
tion, was in effect a punishment.

It is not necessary to inquire whether it was intended s
a punishment. If the legislature may punish a citizen, by
deprivation of office or place, on the ground that his con-
tinuing to hold it would be dangerous to the State, then
every punishment, by deprivation of political or civil rights,
is taken out of the category of prohibited legislation. Cop-
gress and the State legislatures—for in this respect they lie
under the same prohibition—can pass retroactive laws &
will, depriving the citizen of everything but his life, liberty,
and accumulated capital.
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The imposition of this oath was, however, intended as a
punishment. This is evident from its history and its cir-
cumstances. It is patent to all the world that the object of
the exclusion was to affect the person, and not the profession.
Mr. Cummings may possibly, at some moment during the
last five years, have manifested, by act or word, his sympathy
with those engaged in carrying on rebellion against the
United States; he may have given alms to the wounded
rebel prisoners lying in our hospitals, or he may have spoken
to them words of consolation; but no reason can be assigned,
from all that, why he should not solemnize marriage or teach
the ten commandments; nor can any man arrive at the belief
that the convention which devised this constitution had any
such notion.

Let us turn now to the other prohibition, that against
passing any “bill of attainder.” This expression is generic,
and includes not only legislative acts to punish for felonies,
but every legislative act which inflicts punishment without
a judicial trial. If the offence be less than felony, the act
is usually called a bill of pains and penalties.

It is not necessary that the persons to be affected by a
bill of attainder should be named in the bill. The attainder
passed in the 28th year of Henry VIII, against the Earl of
Kildare and others (chap. 18, A. D. 1536), enacted that “all
such persons which be, or heretofore have been comforters,
abettors, partakers, confederates, or adherents unto the said
late earl; &c., in his or their false and traitorous acts and
purposes, shall in likewise stand and be attainted, adjudged,
and convicted of high treason.”

It is therefore certain, that if Mr. Cummings had been by
bame designated in the constitution of Missouri, and thereby
deelax:ed to be deprived of his right to preach as a minister
of religion, or to teach in a seminary of learning, for the
reason that he had done some of the acts mentioned in the
oath, Su(fh an attempt would have been in contravention of
the prohibition against passing a bill of attainder; and it is
¢qually certain, that if he had been thereunder judicially

S
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convicted for doing the same things, being not punishable
when done, the conviction would have been in contraven.
tion of the other prohibition against passing an ex posi faclo
law.

Does it make any difference that these results are effected
by means of an oath, or its tender and refusal? There is
only this difference, that these means are more odious than
the other. The legal result must be the same, if there is
any force in the maxim, that what cannot be done directly
cannot be done indirectly; or as Coke has it,in the 29th
chapter of his Commentary upon Magna Charta, « Quando
aliquid prohibetur, prohibetur et omne, per quod devenilur ad
illud.”

The constitutional prohibition was intended to protect
every man’s rights against that kind of legislation which
seeks either to inflict a penalty without a trial or to inflict a
new penalty for an old matter. Of what avail will be the
prohibition, if it can be evaded by changing a few forms?
It is unquestionably beyond the competency of the State of
Missouri, by any legislation, organic or statutory, to enact
in so many words, that if Mr. Cummings on some occasion,
before it was made punishable, manifested by an act or a word
sympathy with the rebels, therefore he shall, upon trial and
conviction thereof, be deprived of the right (or privilege)
which he has long enjoyed, of preaching and teaching asa
Christian minister. It must be equally incompetent to enact,
that all those Christian ministers, without naming them, who
thus acted, shall be thus deprived. And this is because it
is prohibited to the State to pass an ex post facto law. It 8
also unquestionably beyond the competency of the State, to
enact in so many words, that because Mr. Cummings, on
some occasion, after it was made punishable, manifested
such sympathy, therefore he shall, without trial and con-
viction thereof, be deprived of his profession. It m'nst
be equally incompetent to enact that all those Christian

ministers who have thus acted shall be thus deprived. 'And
this because it is prohibited to the State to pass a bill of
attainder.
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Tt does not help this kind of legislation that its taking ef-
fect was made to depend on the neglect or refusal to take a
prescribed oath; nor help it, to declare that the omission to
take the oath is deemed a confession of guilt. If Mr. Cum-
mings had even admitted in the presence of the convention
his alleged complicity, that would not have dispensed with
a judicial trial.

The legal positions taken on the part of Mr. Cummings
may be thus restated. He is punished by deprivation of
his profession, for an act not punishable when it was com-
mitted, and by a legislative instead of a judicial proceeding.
If this is held to be constitutional because it is not done di-
rectly, but indirectly, through the tender and refusal of an
oath, so contrived as to imply, if declined, a confession of
having committed the act, then the prohibition may be
evaded at pleasure. You cannot imagine an instauce of op-
pression, that the Constitution was designed to prevent,
which may not be effected by this means. Suppose the case
of a man tried for treason, and acquitted by a jury. The
legislature may nevertheless enact, that if the person ac-
quitted by a jury does not take an oath that he is innocent,
he shall be deprived of political and civil rights or privileges.
Suppose that the legislature of New York were to pass an
act disqualifying from preaching the Gospel, or healing the
sick, or practising at the bar, all who during the last year
were “connected with any organization inimical” to the ad-
ministration of the State government. Such an act would
of course be adjudged inconsistent with the Federal Consti-
'tutl‘on. But suppose, instead of passing the law in this form,
1t should be in the form of requiring an oath from every
person desiring to preach the Gospel, or to heal the sick, or
practise at the bar, that he had not been connected with
S?(‘h an organization, would that make the case any better ?
You can punish in two ways: you can charge with the al-
Ieged crime, and proving it, punish for it; or you can re-
duire the party to purge himself on oath; and if he refuses,
E?&lﬁh him by exclusion from a right, privilege, or emyloy-

VOL. 1v. 19
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Mr. Monigomery Blair filed a bricf, on the same side, and after
citing several authorities, and enforcing some of the argu-
ments of Mr. Field, thus referred especially to the opinions
of Alexander Hamilton.

Mr. John C. Hamilton, in his ¢ History of the Republic of
the United States,”’* says:

“The animosity natural to the combatants in a civil conflict,
the enormities committed by the Tories, when the scale of war
seemed to incline in their favor, or where they could continue
their molestations with impunity ; the inroads and depredations
which they made on private property and on the persons of
non-combatants, and the harsh and cruel councils of which they
were too often the authors, appeared to place them beyond the
pale of humanity. This was merely the popular feeling.

«In the progress of the conflict, and particularly in its earli-
est periods, attainder and confiscation had been resorted to gen-
erally . . . as a means of war; but it was a fact important to
the history of the revolting colonies, that acts prescribing pen-
alties usually offered to the persons against whom they were
directed the option of avoiding them by acknowledging their
allegiance to the existing government.”

But there were exceptions to this wise policy. In New
York, especially, there was a formidable party who indulged
the worst feelings and went to the greatest extremes. The
historian of the Republic thus narrates the matter:

« Civil discord,” says this author, «striking at the root of each
social relation, furnished pretexts for the indulgence of malig-
nant passions; and the public good, that oft abused pretext,
was interposed as a shield to cover offences which there were
no laws to restrain. The frequency of abuse created a party
interested in its continuance and exemption from punishment,
whith, at last, became so strong that it rendered the legislature
of the State subservient to its views, and induced the enactn}ent
of laws aftainting almost every individual whose connections

subjected him to suspicion, who had been quiescent, or Whoso
St O

* Vol. 8, p. 24.
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possessions were large enough to promise a reward to this crim-
inal cupidity.”

“Two bills followed. One was entitled, ‘An act declaring a
certain description of persons without the protection of the laws,
and for other purposes therein mentioned’” On its being eon-
sidered, a member, a violent partisan, . . . moved an amend-
ment preseribing a test oath, which was incorporated in the act.
It disfranchised the loyalists forever. The Council of Revision
rejected this violent bill, on the ground that the ¢ voluntary re-
maining in a country overrun by the enemy,” an act perfectly
innocent, was made penal, and was retrospective, contrary to
the received opinions of all civilized nations, and even the known
principles of common justice, and was highly derogatory to the

honor of the State, and totally inconsistent with the public
good.”

The act nevertheless was passed. In regard to the test
oath, General Hamilton said :

“A share in the sovereignty of the State which is exercised
by the citizens at large in voting at the elections, is one of the
most important rights of the subject, and in a republic ought to
stand foremost in the estimation of the law. It is that right
by which we exist, as a free people, and it will certainly there-
fore never be admitted that less ceremony ought to be used in
divesting any citizen of that right than in depriving him of his
property. Such a doctrine would ill suit the principles of the
Revolution which taught the inhabitants of this country to risk
their lives and fortunes in agsserting their liberty, or, in other
words, their right to a share in the government. Let me cau-
tion against precedents which may in their consequences render
our title to this great privilege precarious.”

General Hamilton further remarks:

“The advocates of the bill pretend to appeal to the spirit of
Whigism, while they endeavored to put in motion all the furi-
:);ri and dark passions of the human mind. The spirit of Whig-
('ulc:i:(;g?nerous’ humane, beneﬁce.nt, and just. These men in-
of Wi r{evenge, fﬁruelty, pers'ecutlon, and perfidy. The spirit
it h--;;lélsm cherished legal liberty, holds the rights of every

Vidual sacred, condemns or punishes no man without regu.
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lar trial and conviction of some crime declared by antecedent
laws, reprobates equally the punishment of the citizen by arbi-
trary acts of the legislature as by the lawless combinations of
unauthorized individuals, while these men are the advocates for
expelling a large number of their fellow-citizens, unheard, un-
tried, or, if they cannot effect this, they are for disfranchising
them in the face of the Constitution, without the judgment of
their peers and contrary to the law of the land. . . . Nothing
is more common, than for a free people in times of heat and
violence to gratify momentary passions by letting into the gov-
crnment principles and precedents which afterwards prove fatal
to themselves. Of this kind is the doctrine of disfranchisement,
disqualification, and punishments by acts of the legislature. The
dangerous consequences of this power are manifest. If the legis-
lature can disfranchise any number of citizens at pleasure, by
general descriptions, it may soon confine all the voters to a
small number of partisans, and establish an aristocracy or ol
garchy. If it may banish at discretion all those whom partict-
lar circumstances render obnoxious, without hearing or frial, nc
man can be safe, nor know when he may be the innocent victin:
of a prevailing faction. The name of liberty applied to such a
government would be a mockery of common sense. . . . The
people are sure to be losers in the event, whenever they suffer
a departure from the rules of general and equal justice, or from
the true principles of universal liberty.”

There is another sentiment of the great statesman and
lawgiver which may be deemed not inappropriate to the
present unhappy times. Ile says:

“There is a bigotry in politics as well as in religion, eq}wﬂly
pernicious to both. The zealots of either description are 1200
rant of the advantage of a spirit of toleration. Itis remarkable,
though not extraordinary, that those characters throughout the
States who have been principally instrumental in the Revoll}-
tion are the most opposed to persecuting measures. Were !
proper, I might trace the truth of these remarks from that
character who has been THE FIRST in conspicuousness, through
the several gradations of those, with very few exceptions, who
either in the civil or military line, have borne a distingmshed
part in the war.”
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Mr. G. P. Strong, contra, for the State, dcfendant in error.

I. The separate States were originally possessed of all the
attributes of sovereignty, and these attributes remain with
them, except so far as the people may have parted with them
in forming the Federal Constitution.*

The author of the Federalist, No. 45, says:

“The powers reserved to the several States will extend to all
the objects which, in the ordinary course of affairs, concern the
lives, liberties, and properties of the people, and the internal
order, improvement, and prosperity of the State.”

IIl. Among the rights reserved to the States which may
be considered as established upon principle, and by unvary-
ing usage beyond question or dispute, is the exclusive right
of each State to determine the qualification of voters and
office-holders, and the terms and conditions upon which
members of the political body may exercise their various
callings and pursuits within its jurisdiction. Authorities
already cited establish this proposition ; so, also, do others.t

III. The provisions of the second article of the Constitu-
tion of Missouri come within the range of these reserved
rights, and are neither ¢ bills of attainder,” or of pains and
penalties, nor “ex post facto laws,” nor «laws impadiring the
obligation of contracts.” They are designed to regulate
the “municipal affairs” of the State, that is, to prescribe
who shall be voters, who shall hold office, who shall exercise
the profession of the law, and who shall mould the character.
of the people by becomin g their public teachers.

Bills of pains and penalties, and ex post facto laws, are
such as relate exclusively to crimes and their punishments.}

* Declaration of T

ndependence: Art. 2, Articles of Confederation; Art.
10, Amendments to

b the.Constitution of the United States. Federalist, No.
RR;::?. 25, Masters, Smith & Co.’s edit. of 1857. Calder v. Bull, 8 Dallas,
*6; City of New York ». Miln, 11 Peters, 102, 139.

t Federalist, No. 45; Butler v. Pennsylvania, 10 Howard, 415; City of

N o
X ew York «, Miln, 11 Peters, 102, 139; In re Oliver, Lee & Co.’s Bank,
21 New York, 9.

I 1 Blackstone’s Commen
citing b

/ taries, 46 ; Sewall ». Lee, 9 Massachusetts, 367,
Conspirat s Bill;”” 2 Woodeson, 41, p. 621; Chase, J., in Calder
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The true interpretation of these laws by our own courts
is settled by numerous cases in addition to those already
cited.*

Not one of these examples of bills of pains and penalties,
or ex post facto laws, bears any resemblance to the constitu-
tional provisions which the court is now called to pass upon.
They were, in terms, acts defining and punishing crimes,
They designated the persons to be affected by them, and did
not leave it optional whether they would suffer the penalty
or not.

IV. Every private calling is subject to such regulations as
the State may see fit to impose. The privilege of appear-
ing in eourts as attorneys-at-law, and the privilege of exer-
cising the functions of a public teacher of the people, have
always been the subjects of legislation, and may be withheld
or conferred, as may best subserve the public welfare. Pri-
vate rights have always been held subordinate to the public
good.

Even the freedom of religious opinion, and the rights of
conscience which we so highly prize, are secured to us by
the State constitutions, and find no protection in the Con-
stitution of the United States.

If any State were so unwise as to establish a State religion,
and require every priest and preacher to be licensed before
he attempted to preach or teach, there is no clause in the
Federal Constitution that would authorize this court to pro-
nounce the act unconstitutional or void.t

». Bull, 3 Dallas, 390, 891; Paterson, J., Id. 397; Carpenter ©. Common-
wealth of Pennsylvania, 17 Howard, 456, 463 ; The Earl of Strafford’s (7u§(¢,
3 Howell’s State Trials, 1515; Sir John Fenwick’s Case, 7 and 8 Wm. Iil,
ch. 3; Bishop of Rochester’s Case, 9 Geo. T, ch. 17.

* Ross’s Case, 2 Pickering, 165; Rand’s Case, 9 Grattan, 788; Boston v-
Gummins, 16 Georgia, 102; Charles River Bridge v. Warren Bridge, 11
Peters, 420.

+ Austin v. The State, 10 Missouri, 591 ; Simmons v. The State, 12 1d.
State v. Ewing, 17 Id. 515; The State of Mississippi v. Smedes & Mars1:":“j
26 Mississippi, 47; The State ». Dews, R. M. Charlton, 397; Cofin ”"J,'_"_l
State, 7 Indiana, 157, 172; Conner v. City of New York, 2 SandfordZ -?L'Ur
Same case, 1 Selden, 285; Benford v. Gibson, 45 Ala. 521; West Feliciant
Railroad ¢ 9. v. Johnson, 5 Howard’s Mississippi, 277.
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V. But we are told that this is not an oath of loyalty to
the government of the United States, because it requires a
declaration that the party has not taken up arms against the
government of the State.

The Constitution of the United States is a part of the
government of the State. It is as much the Constitution
of the people of Missouri as the State constitution. Those
who defended the one defended the other. The State gov-
ernment was never hostile to the Federal government. The
hostility of Governor Jackson was individual and personal,
and was intended to subvert both State and Federal govern-
ments.

Mr. Hamilton says:* ¢ We consider the State governments
and the National government, as they truly are, in the light
of kindred systems, and as parts of one whole.”

Chief Justice McKeant also says: “The government of
the United States forms a part of the government of each
State. These (the State and National) form one complete
government.”’

Mr. Jefferson,} speaking of the State and Federal govern-
ments, says: ‘“They are cotrdinate departments of one
simple and integral whole.”

. Mr. J. B. Henderson, on the same side, for the State, defendant
in error ;

Do the provisions of the second article of the Missouri
constitution conflict with the Constitution of the United
States? The acts objected to are not acts of a State legisla-
ture. Even in regard to the constitutionality of such acts it
haf! ever been thought a delicate duty to pass. If doubt
exists, that doubt is always given in favor of the law. If
ordinary acts of legislation are to be presumed valid, and
are to be set aside only when patient examination brings
them, beyond doubt, into conflict with the supreme law of

the land, how much stronger the presumption in favor of the

* Pederalist, No. 82. + 8 Dallas, 473.

5 gglﬁ"ettcr t¢ Major Cartwright, June 5, 1824; Jefferson’s Works, vol. 4,
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act of the people themselves in framing such organic laws
as they may think demanded by the exigency of the times
and necessary to their safety ?

The tenth amendment to the Constitution of the United
States provides that ¢ the powers not delegated to the United
States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.”

No question, therefore, can arise as to the power of the
people of Missouri to adopt the provisions in question unless
they fall within the powers delegated to the United States,
or are prohibited to the States by the Federal Constitution.
The subject-matter of them is clearly not within the powers
delegated to the United States, but belongs to that class of
legislation reserved to the States or to the people, and un-
less it be directly prohibited to the States by some clause or
clauses of the Federal Constitution the provisions must be
held valid. Among the powers prohibited to the States is
one in the tenth section of the first article of the Constitu-
tion, which provides ¢ that no State shall pass any bill of at-
tainder, ex post facto law, or law impairing the obligation of
contracts.”” This clause is chiefly relied on to avoid the pro-
visions alluded to in the constitution of Missouri.

Tt has been decided that bills of pains and penalties, which
inflict a milder degree of punishment, are included within
bills of attainder, which refer to capital offences. It has
been said by an accurate writer* that in cases of bills of at-
tainder, “the legislature assumes judicial magistracy, weigh-
ing the enormity of the charge and the proof adduced in
support of it, and then deciding the political necessity and
moral fitness of the penal judgment.” Ile says these acts,
instead of being general, are levelled against the particular
delinquent; instead of being permanent they expire, as to
their chief and positive effects, with the occasion. Now, do
these provisions fall within this definition? 70 be obnozious
as bills of attainder, the provisions must operate against some pir
tiewlar delinquent, or specified class of delinquents, and not against

N

* Woodeson, Lecture 41,
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the whole communily. They must not be permanent laws,
operating as a rule to control the conduct of the whole com-
munity, but must expire upon the infliction of punishment
on the individual or individuals named. Before these pro-
visions can be called bills of attainder, it must appear that
they criminate the defendant for the commission of some
act specified in the third section of the second article of the
Constitution ; and that they assume to pronounce the punish-
ment for that act. The law itself must assume to convict
him.

If any means be left by which the defendant can escape
the punishment prescribed in the act, the act cannot be a
bill of attainder; for a bill of attainder assumes the guilt
and punishes the offender whatever he may do to escape.
If the act in question applies as well to the entire com-
munity as to him, and operates upon all alike, only prescrib-
ing an oath, which may or may not be taken by him and
others, as a condition of a future privilege, it is in no sense
a bill of attainder.

If any objection really exist against these provisions of
the Missouri vonstitution it is because they are retrospective
In their operation. Whether they are ex post facto laws is,
therefore, the chief question for our examination.

Before proceeding to that examination, an argument of
one of the counsel for the plaintiff must be noticed. He
errs not perhaps in logical deduction, but in the statement
of premises.

He argues thus: Mr. Cummings had the right to preach.
I.X test oath is prescribed for a person following his profes-
slon which he cannot truthfully take, hence he has to forfeit
his right to preach.

This is called a punishment, for the acts of which he is
guilty, and of which he cannot purge himself by oath. The
p_unlshment, then, consists in the forfeiture of this assumed
right to preach the Gospel. Of course, punishment must be
‘mpending to make the objection apply. The real objection
to AN e post facto law is not that it declares a past innocent
action a crime, but in the fact that it undertakes, after so
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declaring, to punish it. The Constitution of the United
States steps in to prevent the punishment, not the passage
of the act. Now, if the supposed forfeiture pronounced by
the act is no punishment at all in the eye of the law., the ob.
jection ceases.

‘What is this thing we call punishment for crime in this
country? Punishment under our institutions, legally con-
sidered, must affect person or property. It must take the
«“life”” of an individual, impose restraints on his ¢ liberty,”
or deprive him of his ¢ property.” Common sense teaches
us that no man is punished by the loss of something that
never was his absolute property. If I retake from my neigh-
bor what I had granted him during my pleasure, I inflict no
loss on him. ITe loses nothing. I gain nothing. The thing
may be of value, but it is mine. If the thing taken has no
value, although he may not have received it of me, he does
not suffer. Punishment is to inflict suffering. This view
of the subject is strengthened by the language of the fifth
article of Amendments to the Federal Constitution, and by
similar language in each State constitution. This article
declares, first, that prosecutions, except in particular cases,
shall be commenced by presentment or indictment of a grand
jury. Coming to the trial, it is next provided, that noman
shall be twice tried for the same offence, nor compelled to
be a witness against himself, and then, in the same conuec-
tion, it provides that he shall not “be deprived of his life,
liberty, or property, without due process of law.” The lat-
ter part of the clause evidently refers to the punishment of
crime. To punish one, then, is to deprive him of life, liberty, or
property.  To take from him anything less than these, is no pun-
ishment at all. These are natural rights, and to take Fhem
away is what we properly call punishment. All other rights
are conventional, and may at any time be resumed by the
public, in the most summary way, without any regard to

due process of law. Hence, public offices have always been
taken away from the incumbents, by the sovereign 4
the people, without consulting the incumbents, without m-
form'ng them, without hearing them in their defence,

act of

and yet
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nobody ever supposed this to be a punishment of the incum-
bents. It is not a punishment, because it deprives them of
no property whatever. The public, it is true, had given
them a trust, but the public had created that trust for their
own purposes, and the public can resume it whenever neces-
sity or convenience require it. And the public alone can
judge of that necessity or convenience.

Let us now proceed to the examination of ex post facto
laws.

Story, J.,* defines an ex post facto law to be one “whereby
an act is declared a crime, and made punishable as such,
which was not a crime when done: or whereby the act, if a
crime, is aggravated in enormity or punishment, or whereby
different or less evidence is required to convict an oftfender
than was required when the act was committed.” This
court, in the case of Flelcher v. Peck, said :

“An ex post facto law is one which renders an act punishable

in a manner in which it was not punishable when it was com-
mitted.”

In Watson et al. v. Mercer,t this court said :

“The phrase ex post facto laws, is not applicable to civil laws,
but to penal and criminal laws, which punish a party for acts
-antecedently done, which were not punishable at all, or not pun-
ishable to the extent or in the manner prescribed.”

Each and every act enumerated in the third section may
have been committed, and yet no provision of this State
constitution attempts ‘to punish it. Indeed, it makes nc
Provision to punish even in the future the commission of
such acts as are therein specified. The acts enumerated are
1ot denounced in the constitution as crimes at all, nor is
any punishment whatever attached to their commission.
How, then, is this test oath an ex post facto law ? It does not
operate on the past. If one stands on his past record, how-
ever guilty he may be, this provision cannot touch him. If

* Commentaries on the Constitation. 1 8 Peters, 110.
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he is ever punished for what he has done, it must be accord.
ing to some previous existing law, and not under this act.
This act does not deal with the past. It looks only to the
future. If it refers to the past at all, it is only for the pur-
pose of ascertaining moral character and fitness for the dis.
charge of high civil duties, which give credit and influence
in the community, and can never be safely intrusted in the
hands of base or incompetent men.

But to proceed with the definition. Justice Washington,
delivering the opinion of the court in Ogden v. Saunders*
speaking of bills of attainder, ex post facto laws, and laws
impairing the obligation of contracts, said: ¢ The first two
of these prohibitions apply to Jaws of a criminal, and the
last to laws of a civil character.”

In Calder v. Bull, the first great case involving a definition
of the term ex post facto, in this court, Chase, J., delivered
the opinion of the court, and gave a definition which has
been ever since substantially adopted as the law. 1le said,
it is:

« First. BEvery law that makes an action done before the pass-
ing of the law, and which was innocent when done, criminal,
and punishes such action.

“Second. BEvery law that aggravates a crime and makes it
greater than it was when committed.

« Tlird. Every law that changes the punishment and inflicts
a greater punishment than the law annexed to the crime when
committed.

« Fourth. Every law that alters the legal rules of cvidence and
receives less or different testimony than the law required at the
commission of the offence in order to convict the offender.”

Does this provision of the State constitution assume t0 de-
clare any act already done by the defendants, at any time,
to be criminal ? Is it, in any sense, a criminal law to oper
ate upon the past? If it had declaved that previous acts of
practising law, innocent as they were when done, should

* 12 Wheaton, 267.
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now be offences, and might be punished in the courts, the
provision could not, and should not, be enforced. If the
provision had declared that any person guilty of a previous
expression of sympathy with the public enemy, or of pre-
viously enrolling himself as disloyal, to evade military ser-
vice in the Union forces, or of seeking foreign protection as
an alien against military service, might now be indicted and
punished therefor, by fine and imprisonment, or both, I
could well understand an argument against its validity.
But this provision does no such thing. It declares no past
act of the defendant to be an offence, nor does it prescribe
for any such act any forfeiture whatever, much less the dep-
rivation of a property right. What is a criminal law? Tt
defines an offence, and fixes the punishment, and the mode
of inflicting it. If it stamps as crime an innocent past action
it is no law. But if it looks only to the future, and gives
the choice to the citizen to violate it or comply with it, it is
a valid law, at least so far as this prohibition is concerned.
This act, it is true, defines an offence, but the offence de-
fined is one that cannot be committed before the expiration
of sixty days after thé act shall have been adopted. No
man is compelled to be guilty. That is not the case under
an ex post facto law. In such cases there is no option for
the victim. The act to be punished is done, and cannot be
undone,

. A punishment is also denounced in the act, but that pun-
ishment is to be applied only to acts of the future. This
act, then, does not make a crime of an action which was in-
focent when done, and proceed to punish it, and it cannot
in that respect be classed as an ex post facto law.

If one be guilty of treason, of course he cannot in such
¢ase take the oath, and must therefore stand excluded. Tt
18 10t a new or additional penalty or forfeiture for the crime
of treason. Tt was not so intended. In its true purpose,
such an act is not a eriminal law at all, much less an ex post
facto. law. Tt is an act to fix the qualifications of voters, and
aPP!leS to the innocent as well as to the guilty. If a man,

ving long enjoyed the franchise, be excluded by the sov-




302 CummMiNgs v. THE Srate oF Mrssourt. [Sap. Ct

Argument for the State.

ereign act of the people, unless he will take an oath that he
can read and write, is it to be construed an act to punish
ignorance, or an act to preserve the purity and usefulness
of the ballot-box? If an act were passed vacating the offices
of all sheriffs who had not practised law for five years under
a license, before their election, is the act void?

But we are told that this act alters the legal rules of evi-
dence, and receives less testimony than was necessary at the
time the act was committed to convict the offender. If per-
jury be committed, and at the time of its commission two
witnesses are required to convict, we can understand that a
subsequent act authorizing a conviction on the testimony of
one witness is not valid. We can well understand that a
law which makes testimony competent, that was not compe-
tent at the time of the act, is void. But the law will not be
declared void until its obnoxious provisions are attempted
to be enforced in some specific case, that is, until a case
arises. The difficulty here is that plaintiffs in error insist
that they are on trial for the offences, or rather the acts of
disloyalty, named in the third section. But they are not
now on trial, for no conviction or judgment therefor can
follow these proceedings. The taking of the oath is not an
acquittal of the offences or acts enumerated. The refusal to
take it is not a conviction, nor does it tend to a conviction.
This act has nothing to do with the trial or conviction of
the offender for past actions; it fixes no rule or rules of evi-
dence by which a conviction may be had more easily, for
there can be no trial or conviction at all under the act for
anything previously done.

The Constitution provides that no person ¢ shall be com-
pelled, in any criminal case, to be a witness against himself,
nor be deprived of life, liberty, or property, without due
process of law.” It is insisted that the provisions of the
Missouri law conflict with this clause, which clothes in lan:
guage a great principle of national right. If, on the trial .01
the case of Mr. Cummings, he had been compelled to testify
against himself, there would be some ground for the com-
plaint. 'We have already attempted to show that he is not
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deprived of life, liberty, or property under this law. Ile is
surely not deprived of life or liberty, and the right to pur-
sue his profession is not such an absolute right of property
as to be above the control and regulation of State law. Tt is
said he is punished without the right of trial ¢ by an impar-
tial jury,” and without the right ¢“to be confronted by the
witnesses against him ;" without the right of  compulsory
process for obtaining witnesses” in his favor, and without
that other invaluable right, ¢ the assistance of counsel” in
his defence. Suppose it were so, what has this court to do
with it? These great rights are only secured by the Con-
stitution “in all eriminal prosecutions” set on foot by the
United States and not in those set on foot by the States.
And now, in the present prosecution against Mr. Cummings
for violating the act itself, or in any prosecution that may be
hereafter instituted against him, or other persous, for such
violation, if any of these rights shall be denied them we may
say the act is unjust, but that is the end of it. The State
may do acts of injustice if it chooses. 'We must trust some-
thing to the States. Mr. Cummings, however, had the right
of trial by jury; the right to be confronted with the wit-
lesses against him; the right of process to compel the at-
tendance of his witnesses; and even those beyond the limits
of our own country will know that he has had * the assist-
ance of counsel,” for he was ably defended in the courts of
the State, and they who now defend him are known wher-
ever enlightened Jurisprudence itself is known.

.Whenever prosecutions arise under these provisions, there
will, doubtless, be granted, in Missouri, to the accused, all
these guarantees of constitutional liberty. The State can-
not deny them to one of its citizens without denying them
to all; .and to suppose a people so lost to common sense as
t?a]djip(rl‘}llxt’e themselves, voluntqr'}ly, of these great and essen-
them? S, lecessary to a condition of freedom, is to suppose

neapable of self:government.
ex?iltlet lant objection is aflso urged Whi.Ch is well caleulated to

i nterest.  The rights of conscience are sacred rights,

€Y are too often confounded, however, with the unre.

&——
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strained license to corrupt, from the pulpit, the public taste
or the public morals. However this may be, the American
people are exceedingly sensitive on the subject of religious
freedom; and whenever the people are told, as they have
been in this case, that the indefeasible right to worship God
according to the dictates of conscience is about to be invaded,
the public mind at once arouses itself to repel the invasion.
The first article of the amendments to the Constitution is in
these words:

«Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof.”

The third clause of the sixth article declares that

«“ No religious test shall ever be required as a qualification to
any office or public trust under the United States.”

Story, J., commenting on these provisions, says:

“The whole power over the subject of religion is left exclu-
gively to the State governments, to be acted upon according to
their own sense of justice and the State constitutions.”

The Jew, the infidel, and the Christian are equal only in
the national councils. The States may make any discrim-
ination in favor of any sect or denomination of Christians,
or in favor of the infidel and against the Christian. Nort'h
Carolina had the right to exclude the Catholic from public
trusts; and other States have the right, so long exercisgd,
to deny ministers of all denominations a place in their legis-
lative halls. Congress cannot establish a national faith; but
where are the limitations on the powers of the States t'O-(lO
s0? There are none, unless they be found in this provision
against bills of attainder and ex post facto laws—2 provision
which, in its present interpretation, saps and withers every
right once fondly claimed by the States. In the formation
of State constitutions, I have never doubted the power to
regulate the modes of worship or prescribe forms ff“’ thlf
public observance of religion. Hence it is that the bills 0
right, to be found in all the Stateé constitutions, attempt ¥
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secure this great right of free and unrestricted worship
against the caprice or bigotry of State legislators. But with-
in the limits of the State constitution, when thus framed,
the legislature has entire control of the subject.

It is said these oaths are unprecedented. They are, no
doubt, extraordinary, perhaps unprecedented; but the pro-
visions themselves are no more extraordinary than the cir-
cumstances which called them into existence. These last
are not known to all, and indeed are known fully but to few.
I must ask the privilege of departing so far from the line
of strict legal argument as partially to state them. Such a
statement is indispensable truly to understand this case.

The bare recital of these provisions, I am aware, has fallen
harshly on the public ear. Loyal men in other States hesi-
tated to justify them, while the disloyal hastened to denounce
them. Beyond the limits of Missouri, they, perhaps, have
had but few advocates. But beyond those limits, no man
knows the terrible ordeal through which her people passed
during the late Rebellion. To appreciate their conduct prop-
erly, one must have been on the soil of the State, and that
alone is not sufficient : he must have been an active partici-
pant in the struggle for national life and personal security.
The men of Missouri, at an early day in this war, learned
& be positive men. They were for, or they were against.
When the struggle came, each man took his place. The
governor and the legislature were disloyal. A convention
called by that legislature, merely to give character to the
mockery of secession, proved to be loyal, and refused to
submit an ordinance of secession to a pretended vote of the
beople. Hence came a fierce war of opinion. The first
great contest was for political power. Each party saw the
ab_SO]ute necessity of obtaining it. With it, ultimate success
might _be achieved; without it, success was impossible. In
tﬁirgill%st of this controversy, while the issue was yet in

» fort Sumter was attacked, and civil war suddenly
roke upon the land. In Missouri, it was a hand-to-hand

coutest, each party fighting for the possession of power,
VOL. 1V, 20
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and each feeling that expulsion was the penalty of failure,
Acts of the grossest treason were committed; but no man
could be found who confessed himself present, or who would
speak the truth against his neighbor. Iis silence, however,
made him no less earnest. Neighbors and friends of long
standing separated and joined hostile forces. Each county
had its military camps, and each municipal township its
opposing military and political organization. Traitors and
spies came from the confederate armies of Arkansas and
Texas to organize regiments secretly in the State, and found
shelter and food in the houses of the disloyal. Organized
armies sprang into existence around us, and joined the ad-
vancing hosts, to assist in the work of devastation and death.
Some who did not themselves go into open rebellion from
prudential reasons, some too old to bear arms, urged others
to go, and furnished means and money to equip them.
Some acted as spies in their respective neighborhoods, and
sent secret information to the enemy, which often sealed the
fate of their neighbors. The merchant in his store-room
talked treason to his customers; the school teacher instilled
its poison into the minds of his pupils; the attorney ha-
rangued juries in praise of those whose virtue demanded the
great charters of English liberty, and denounced the spirit
of this age for its submission to usurpation and tyranny.
And even the mipister of heaven, forgetting of what world
his Master’s kingdom was, went forth to perform the part
allotted to him in this great work of iniquity.

No man was idle. No man could be idle. Men m‘ight
be silent, but they were earnest; because life, and things
dearer than life, depended on the issue. The whole man,
mental and physical, was employed. The whole community
was alike employed, and every profession, and every avoca:
tion in life was made subservient to the great end,—the
success or overthrow of the government. On the day Wi_m“
the delegates to the convention which framed this Qonstltll‘
tion were elected, General Price, at the head of t.w'enfy
thousand desperate men from Arkansas, Texas, LOI}ISW'””’
and Missouri, was sweeping through the State, Jeaving be
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hind him smouldering ruins and human suffering; and he
and they who made this desolate path, were received with
shouts of joy and approbation by thousands of citizens, who
sought by the ballot, on that day, to give lasting welcome
to the invaders.

I have referred to these things to vindicate the people of
Missouri against the charges which have been made against
them, and to show the reasons and the reasonableness of
their action.

Mr. Reverdy Johnson, for the plaintiff in error, Mr. Cum-
mings, in reply :

L. Is the provision in the constitution of Missouri obnox-
ious to the objection of being ex post facto 2

Opposing counsel seem to suppose that the clause in the
Federal Constitution which would prevent an ex post facto
law is not applicable to the organic law of a State. They
argue that even if a provision such as is contained in the
constitution of Missouri would be void in a statute law of
the State, yet it is not void when in her constitution.

: There is no warrant for the distinetion. The ninth sec-
tion of the first article of the Constitution of the United
States restrains Congress from passing any bill of attainder
oranyer post facto law, and the great men by whom that
1ns‘rr1.1ment was framed were so well satisfied that legislation
of thig description was inconsistent with all good govern-
me_nt., that they deemed it necessary to impose the same re-
‘s‘trlctlon upon the States; and this they did by providing that

1o State”—not no legislature of a State, but that « no State’—
should pass any ez post Jacto law or any bill of attainder. If
E’:S Zonsult the coptemporaneous construction—and which
e m\;all‘ ]oeen rieeelvefd almost as conc.lusive au.thOI"ity upon
L :“tlg;glven it by the Fed?ral}st, we will hnc}l* t?lat
111)011 iy ot t ought ue?essary t.o vindicate "ck.le CODStlt:-llthIl
g © ground that it contained a provision of this de-

Plion. It was thought sufficient to say that the provision

- —

* Number 44, by Mr. Madison.
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was but a declaration of a fundamental principle of free gov-
ernment, a principle without which no such government
could long exist, and that it was adopted not because there
was any doubt in regard to it upon the part of the conven-
tion, or because any doubt was entertained what would be
the public opinion in relation to it, but because it was so
universally held to be important that it was deemed neces-
sary not only by express constitutional provision to inhibit
to Congress the power to pass such laws, but to prohibit the
States at any time from doing so either.

It can make no difference, therefore, whether such legis-
lation is found in a constitution or in a law of a State; if it
be within the prohibition it is void; and the only question,
therefore, is whether the constitution of Missouri, in the
particular which is involved in this case, is not liable to the
objection of being ex post faclo.

My brothers of the other side suppose that there is no
punishment imposed by the constitution of Missouri upon
one who refuses to take the oath. They do not mean,
surely, no punishment in the general sense of the term;
that he whose livelihood depends on his profession is not,
in the general acceptation of the term, punished if he is not
permitted to pursue it; that he whose business it is, claim-
ing to derive his authority from a higher than any human
source, to preach peace on earth, good will to men, is not
punished when he is told that he shall do neither; that 2
man is not punished when he is prevented from teaching
his own child (for this oath comprehends that act) the ways
which he believes are the only ways that lead to perpetual
happiness in the future; cannot teach him what he deems
to be man’s duty to man and man’s duty to God ;—without
taking an oath which any State from party, political, or ré-
ligious prejudice, may think proper to prescribe.

A prohibition of the sort here enacted, operatin
extent that it does, is not only punishment but most severe
punishment; perhaps the most severe. i

And, if it is a punishment in fact, why is it not a_P”‘_“Sh;
ment that falls within the inhibition of the Constitution -

g to the
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The inhibition is absolute and as comprehensive as language
can make it.

Now what does the constitution of Missouri assume? It
assumes that there are persons in the State of Missouri who
have been guilty of disloyalty to the United States. Oppos-
ing counsel argue that it was of importance to the future
welfare of Missouri, when the constitution was adopted, that
such a provision as this should be incorporated in her funda-
mental law. And why? Because, as they assert, there were
secret, silent, insidious traitors in her midst; traitors, also,
whose hands were red with the blood of loyal citizens. The
argument, therefore, as well as the provision itself, assumes
that ecrime has been committed, and that it is important to
the State that all who have been guilty of that crime shall
forever be excluded from any of the offices or the employ-
ments mentioned in the third section of the second article
of the constitution. Then it was put there evidently for the
purpose of disfranchising those who were thus assumed to be
guilty. Whether they were guilty or not, and how they
were to be punished if that guilt should be established by
due course of law, is one question. Whether, if guilty, they
could be punished in the way in which they are punished by
this constitution is a different question. If they are guilty,
flnd are so to be punished, how that guilt is to be established
18 & third question.

How was their guilt to be established, according to the
requirements of the constitution, if the charge of treason
Was made against them? By two witnesses. What would
bfé 1fhe effect upon an individual if he was convicted? No
d.lsfranehisement. Capacity to hold office as far as any posi-
tive legal disability was concerned—capacity to appear as
attorney —capacity to pursue his religious pursuits; all
Would remain unaffected.

What does this provision in the constitution of Missouri

? iR . S
do? Tt assumes that it is not sufficient that society is
;ecured by such punishment as the previous law provided.

t; the court should think proper in its discretion to award
¢ Punishment of imprisonment, and the party survives,
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he cannot be punished again in any way in the remainder
of his life. If he seeks employment afterwards, the question
of prior guilt may be held to affect his character; but that
found to be fair and he trustworthy, the road to honor and
to office may be open to him. This constitution of Missouri
says that this is not enough; that the public safety demands
that, if’ he is guilty, he shall be excluded from all offices in
that State; not only from all offices, but from all employ-
ments; not only from professional employment, but from
carrying on the avocation with which, in his own belief,
heaven itself has endowed him; not only that, but from
being an officer in any municipal or other corporation, al-
though he may own nearly all the stock, and from holding
any trust.

Ts that not ex post facto? The very definition of such alaw,
which opposing counsel have given upon the authority of
this court in the case of Calder v. Bull, and in the subsequent
cases, brings such a provision within it. Even if we were to
stop here, any law, and, as has been already shown, any con-
stitution, which imposes a punishment for erime in addition
to that which the existing law at the time of its commission
imposed, is ex post facto.

But that is not all. It not only imposes an additional put-
ishment, but it changes altogether the evidence by which,
under the previous law, the crime was to be established.
Two witnesses to the same overt act were necessary to prove
the offence of treason. This constitution says, in effect, that
«it is true that hundreds and thousands in the State of
Missouri have been guilty of acts of disloyalty which \VO}ﬂd
subject them to punishment for treason under the existing
law; and it is true that they may be punished under that
law effectively, provided the government which thinks
proper to prosecute them can establish their guilt by such
evidence as the constitution demands; but that will not
answer our purpose; we cannot accomplish our end in that
mode; we not only propose to aggravate the punishment,
but we propose to establish the crime by evidence which 13
now inadmissible for that purpose.” And what is that evr
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dence as they themselves present it? ‘“You, Mr. Cummings,
desire to preach, to solemnize marriage, to bury the dead,
to administer the sacrament of the Eucharist, to console the
dying ; you shall not do either, unless you will swear that
you have not committed the offence: you must purge your-
gelf by your own oath, or, as far as we are concerned, we
find you guilty. We believe you are guilty; and if you are
guilty, we do not mean that you shall execute your relig-
ious functions at all. And we make the fact of your retus-
ing to swear that you are innocent conclusive evidence of
your guilt, and punish you accordingly.”

Now, Congress has treated an exclusion from the right
to hold office as a punishment. The act of the 10th April,
1790, defines and punishes perjury, and for punishment, it
is declared that the party shall undergo “imprisonment not
exceeding three years, and a fine not exceeding eight hun-
dred dollars; and shall stand in the pillory for one hour, and
be thereafter rendered incapable of giving testimony in any of the
courts of the United States until such time as the judgment so
given. against the said offender shall be reversed.”* Tt is plain
that to take from him the privilege of being a witness was
considered a punishment. By the twenty-first section, the
crime defined is that of attempting to corrupt a judge, and
a8 punishment, it is declared that the party “shall be fined
and imprisoned, and shall forever be disqualified to hold. any
office of honor, trust, or profit under the United States.” In
accordance with the impression that that was not only pun-
18hment, but punishment of a very severe nature, we find in
the act of July 17, 1862,1 “an act to suppress insurrection,

to pl%nish treason,” &e., passed of course whilst the Rebellion
Was 1n full force, this provision:

“That every person guilty of either of the offences described

ln_this act shall be forever incapable and disqualified to hold any
office under the United States.”

Counsel on the other side maintain that the exclusion of

* 1 Stat. at Large, p. 116, 3 18.
T 12 Stat. at Large, pp. 589-590, 3 3.
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the priest from the right to preach or to teach is not ex post
Jacto legislation within the meaning of those terms in the
Constitution, because it is not the legal consequence of any
crime; something having no connection with the crime.
They admit, therefore, that if the punishment can attach
itself to the crime, and it be a punishment not known to the
laws at the time the crime was committed, it is void. Now,
what does the State constitution do? Does it not exclude
because of the crime, in consequence of the crime, and only
in consequence of the crime? If it does, it is, in the judg-
ment of Missouri, or in the judgment of its constitution, a
punishment of the crime just as effectually as if a party was
tried upon an indictment and convicted, and the law author-
ized a party, upon that conviction, to be excluded from the
right to practise or to preach. That no proceeding, judicial
in its nature, is provided for, can make no difference; a pro-
ceeding still more effective is provided. A proceeding by
indictment might or might not accomplish the end; the two
witnesses required might not be found; the party might,
therefore, be acquitted. His guilt might be in his own bosom,
and no witness could be found, and, consequently, he would
be acquitted. And as its object was to strike at the crime,
and remove those who were supposed to be loyal in the State
of Missouri from the contamination of the crime or of the
criminal, it requires him to swear that he has not committed
it, and tells him, ¢ Not swearing, we find you have com-
mitted the crime, and will punish you accordingly.”

Suppose that, instead of excluding Mr. Cummings from
the practice of his calling, it had said that if he did nof
answer he should be subjected to a pecuniary penalty, uﬁu'e,
or to imprisonment, both or either; would not that be void
because of the restriction? And if so, must not this be held
void, provided we agree with Congress in the opinion col-
tained in the two acts already referred to, that exclusion
from the right to hold office is “punishment?”

The degree, the extent, the character of the punish‘meuta
has nothing to do with the fact of punishment. Admit that
Mr. Cummings and all standing in like relation are punished
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by this State constitution, and the constitution falls just as
absolutely as if, instead of ordaining that persons should be
punished by not being permitted to exercise and carry on
their occupations, it had said, it you do not swear to your
innocence we infer you to be guilty, and we fine and im-
prison you.” It would be as much in that case, and not
more, a consequence of the crime, as it is in this case. And
once hold it to be consequential upon the erime, and you
bring it within the inhibition, provided the punishment
which it does inflict is not the punishment which the law
inflicted at the time the crime is alleged to have been com-
mitted.

As a member of that Church which claims to have its au-
thority directly through a regular and unbroken apostolic
succession from the Author of our religion, Mr. Cummings
is found in the enjoyment and practice of all the privileges
belonging to the function and of all the sacred rights which
are incident to it. The Constitution of the United States,
to be sure, so far as the article which proclaims that there
shall be no interference with religion is concerned, is not
obligatory upon the State of Missouri; but it announces a
great principle of American liberty, a principle deeply seated
m the American mind, and now almost in the entire mind
of the civilized world, that as between a man and his con-
science, as relates to his obligations to God, it is not only
ty{’annical but unchristian to interfere. It is almost incon-
ceivable that in this civilized day the doctrines contained in
this constitution should be considered as within the legiti-
mate sphere of human power. * This question,” it has been
tl‘l}ly sald by another clergyman sought to be restrained by
this constitution, «is not one merely of loyalty or disloyalty,
Pf‘St, bresent, or prospective. The issue is whether the
Church shall be free or not to exercise her natural and in-
herent right of calling into, or rejecting from, her ministry
W:h.om she pleases; whether yielding to the dictation of the
avil power she shall admit those only who, according to its
Judgment, are fit for the office, or, admitting those to be fit,
Whether she shall not be free to admit those also who, though
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at first not fit, afterwards become so through pardon and for-
giveness.

“ The question is whether the Church is not as much at
liberty and as fully competent nowadays as at the begin-
ning to call in as well the saints as those who were sinners,
as well the Baptist and Evangelist as St. Peter and St. Paul,
the denier and persecutor of the Redeemer, as well as his
presanctified messenger and beloved disciple. With all these
questions the State itself has nothing to do. Their decision
is the high and unapproachable prerogative of the Chureh,
under the guidance of its Redeemer, who alone is the
searcher of hearts, and whose power it is to recall or reject
whom he pleases.”

My associate, in his opening of the case, has stated that the
State government of Missouri was at one time, 1861, hostile
to the government of the United States; and that loyal citi-
zens were obliged to take up arms and overthrow it. No
doubt the fact must be so admitted. Governor Claiborne
Jackson, holding the executive authority of the State under
a proper election, and the judiciary and the legislative de-
partments of the same State holding their respective author-
ities under a proper election, held in pursuance of a consti-
tution then existing and not disputed, were at one time in
the full possession of all the sovereignty of the State of Mis-
souri, as far as that sovereignty was delegated by the people
to its government. The Representatives of the State elected
during the continuance of that constitution were received
here. Their Senators were here, chosen by that legislature,
and their credentials testified by the then governor. Their
courts were in session under the authority of that constitu-
tion.

Under the decision in Luther v. Borden,* the court cannot
o beyond these facts for the purpose of ascertaining in what
condition, politically, Missouri was, for the purpose of at-
swering the inquiry, what was the government of Missout?
in 18617 Then it is plain that this oath calls upon the party

et

* 7 Howard, 1
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to swear that he has been loyal to two governments of Mis-
souri, one of which was directly opposed to the other.

Opposing counsel, indeed, say that the government of
Missouri does not mean the government strictly speaking
of the State of Missouri, constituted by the people of the
State of Missouri; but that the government of Missouri is a
compound, according to their view, consisting of the consti-
tution and laws of Missouri and the Constitution and laws
of the United States. DBut the argument is without force.
When a law speaks of a State government it does not
mean the government of the United States. Nor does it
mean to include any authority over the people of a State
which the government of the United States may possess by
virtue of the Constitution of the United States. It means
that political institution created by the people of the State
for the government of the people of the State, without any
regard at all to the other inquiry, over what subjects the
people of that State have a right by government to assume
jurisdiction.

If this is so, and it be true that a State government is one
government as contradistinguished from all others, and that
the government of the United States is another government
as contradistingnished from a State government, then an
oath which requires a party to swear that he has committed
1o act of hostility against the State government, and no act
of hostility as against the government of the United States,
18 an oath which, if he has committed acts of hostility against
t.he State government, renders it impossible that he can en-
Joy the franchise made dependent upon the failure to exer-
¢1se any acts of hostility. Yet that is this oath.

It.1s sald that what Missouri has done, in regulating the
(llfahﬁcations of those who are to hold office and pursue cer-
t.am professions, is simply the right to define the qualifica-
thns which Missouri, in the exercise of her sovereignty,
th””_gs proper to demand. Is it so? In one sense it isso;
but is that the sense in which the provision has been incor-
POI‘&FG:d in the constitution? To prescribe age, property
Qualifications, or any other qualification that anybody has

T
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an equal opportunity of acquiring, is one thing; to disqualify
because of imputed crimes, is quite another thing. The
powers of government exerted in the doing of these two
things are entirely distinct. In the one, the power to regu-
late the qualifications for office, or for the pursuit of callings,
only is involved ; in the other, the power of forfeiture under
the power to punish is involved, and those two powers are
altogether distinct. The one is the power which belongs to
every government to define and punish crime. The other,
that which belongs to every free government to provide for
the manner in which its agents are to be chosen, and the
conditions upon which its citizens may exercise their various
callings and pursuits.

Mr. Justice FIELD delivered the opinion of the court.

This case comes before us on a writ of error to the Su-
preme Court of Missouri, and involves a consideration of
the test oath imposed by the constitution of that State. The
plaintiff in error is a priest of the Roman Catholic Church,
and was indicted and convicted in one of the circuit courts
of the State of the crime of teaching and preaching as 2
priest and minister of that religious denomination without
having first taken the oath, and was sentenced to pay & fine
of five hundred dollars, and to be committed to jail until
the same was paid. On appeal to the Supreme Court of
the State, the judgment was affirmed.

The oath prescribed by the constitution, divided into its
separable parts, embraces more than thirty distinct affirma-
tions or tests. Some of the acts, against which it is directed,
constitute offences of the highest grade, to which, upon con-
viction, heavy penalties are attached. Some of the acts have
never been classed as offences in the laws of any State, and
some of the acts, under many circumstances, would not even
be blameworthy. Tt requires the affiant to deny not only
that he has ever “been in armed hostility to the United
States, or to the lawful authorities thereof,” but, among
other things, that he has ever, ¢ by act or word,” manif@teﬂ
his adherence to the cause of the enemies of the United
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States, foreign or domestic, or his desire for their triumph
over the arms of the United States, or his sympathy with
those engaged in rebellion, or has ever harbored or aided any
person engaged in guerrilla warfare against the loyal inhab-
itants of the United States, or has ever entered or left the
State for the purpose of avoiding enrolment or draft in the
military service of the United States; or, to escape the per-
formance of duty in the militia of the United States, has
ever indicated, in any terms, his disaffection to the govern-
ment of the United States in its contest with the Rebellion.

Every person who is unable to take this oath is declared
incapable of holding, in the State, “any office of honor,
trust, or profit under its authority, or of being an officer,
councilman, director, or trustee, or other manager of any
corporation, public or private, now existing or hereafter
established by its authority, or of acting as a professor or
teacher in any educational institution, or in any common or
other school, or of holding any real estate or other property
in trust for the use of any church, religious society, or con-
gregation.”

And every person holding, at the time the constitution
jﬁakes effect, any of the offices, trusts, or positions mentioned,
18 required, within sixty days thereafter, to take the oath;
and, if he fail to comply with this requirement, it is declared
that his office, trust, or position shall ipso facto become va-
cant. *

.No person, after the expiration of the sixty days, is per-
mitted, without taking the oath, *to practice as an attorney
or counsellor-at-law, nor after that period can any person be
competent, as a bishop, priest, deacon, minister, elder, or
Othe? clergyman, of any religious persuasion, sect, or de-
IlOIn.lnation, to teach, or preach, or solemnize marriages.”

‘ Fme and imprisonment are prescribed as a punishment
for holding or exercising any of ¢ the offices, positions,
trusts, professions, or functions” specified, without having
"faken the oath; and false swearing or affirmation in taking

1 is de?lal‘ed to be perjury, punishable by imprisonment in
the Penitentiary, e

*——,
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The oath thus required is, for its severity, without any
precedent that we can discover. In the first place, it is re-
trospective; it embraces all the past from this day; and, if
taken years hence, it will also cover all the intervening
period. In its retrospective feature we believe it is peculiar
to this country. In England and France there have been
test oaths, but they were always limited to an affirmation of
present belief, or present disposition towards the govern-
ment, and were never exacted with reference to particular
instances of past misconduct. In the second place, the oath
is directed not merely against overt and visible acts of hos-
tility to the government, but is intended to reach words,
desires, and sympathies, also. And, in the third place, it
allows no distinction between acts springing from malignant
enmity and acts which may have been prompted by charity,
or affection, or relationship. If one has ever expressed sym-
pathy with any who were drawn into the Rebellion, even if
the recipients of that sympathy were connected by the closest
ties of blood, he is as unable to subscribe to the oath as
the most active and the most cruel of the rebels, and i
equally debarred from the offices of honor or trust, and the
positions and employments specified.

But, as it was observed by the learned counsel who ap-
peared on behalf of the State of Missouri, this court cannot
decide the case upon the justice or hardship of these pro-
visions. Its duty is to détermine whether they are in con-
flict with the Constitution of the United States. On behalf
of Missouri, it is urged that they only prescribe a qualifica-
tion for holding certain offices, and practising certain call-
ings, and that it is therefore within the power of the State
to adopt them. On the other hand, it is contended that
they are in conflict with that clause of the Constitution
which forbids any State to pass a bill of attainder or an &
post facto law., .

‘We admit the propositions of the counsel of Missourl,
that the States which existed previous to the adoption of
the Federal Constitution possessed originally all the atlrt
butes of sovereignty; that they still retain those attributes,
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except as they have been surrendered by the formation of
the Constitution, and the amendments thereto ; that the new
States, upon their admission into the Union, became in-
vested with equal rights, and were thereafter subject ouly
to similar restrictions, and that among the rights reserved
to the States is the right of each State to determine the
qualifications for office, and the conditions upon which its
citizens may exercise their various callings and pursuits
within its jurisdiction.

These are general propositions and involve principles of
the highest moment. But it by no means follows that,
under the form of creating a qualification or attaching a
condition, the States can in effect inflict a punishment for a
past act which was not punishable at the time it was com-
mitted. The question is not as to the existence of the power
of the State over matters of internal police, but whether
that power has been made in the present case an instrument
for the infliction of punishment against the inhibition of the
Constitution.

Qualifications relate to the fitness or capacity of the party
for & particular pursuit or profession. Webster defines the
term to mean “any natural endowment or any acquirement
which fits a person for a place, office, or employment, or
en.ables him to sustain any character, with success.” It is
evident from the nature of the pursuits and professions of
'ﬁhf% parties, placed under disabilities by the constitution of
Missouri, that many of the acts, from the taint of which
the.y must purge themselves, have no possible relation to
their fitness for those pursuits and professions. There can
be no connection between the fact that Mr. Cummings en-
tered or left the State of Missouri to avoid enrolment or
r%raft n the military service of the United States and his
h'fne'ss to teach the doctrines or administer the sacraments
of his church; nor can a fact of this kind or the expression
?}fé‘wﬁ"ga O.f' sympathy with some of the persons drawn into
&‘1-‘(-‘:/() rnce Velhon constitute any ev1'dene? of the lll"lﬁtlleSS of the

s ¥ or counsellor to practice his profession, or of the
Protessor to teach the ordinary branches of education, or of
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the want of business knowledge or business capacity in the
! manager of a corporation, or in any director or trustee. It
is manifest upon the simple statement of many of the acts
and of the professions and pursuits, that there is no such
. relation between them as to render a denial of the commis-
sion of the acts at all appropriate as a condition of allowing

the exercise of the professions and pursuits. The oath could

not, therefore, have been required as a means of ascertain-

ing whether parties were qualified or not for their respective
' callings or the trusts with which they were charged. It was
' required in order to reach the person, not the calling. It
' was exacted, not from any notion that the several acts desig-
" nated indicated unfitness for the callings, but because it was
thought that the several acts deserved punishment, and that
| for many of them there was no way to inflict punishment
except by depriving the parties, who had committed them,
| of some of the rights and privileges of the citizen.

The disabilities created by the constitution of Missouri
must be regarded as penalties—they constitute punishment.
We do not agree with the counsel of Missouri that “to pun-
ish one is to deprive him of life, liberty, or property, and
that to take from him anything less than these is no punish-
ment at all.” The learned counsel does not use these terms
—life, liberty, and property—as comprehending every right
known to the law. He does not include under liberty free-
dom from outrage on the feelings as well as restraints on
the person. He does not include under property those e
tates which one may acquire in professions, though they are
often the source of the highest emoluments and h(_)nm'S-
The deprivation of any rights, civil or political, preVlOll'SlY
enjoyed, may be punishment, the circumstances attending

and the causes of the deprivation determining tl}is fact.
Disqualification from office may be punishment, as 1n cases
of conviction upon impeachment. Disqualification from the
pursuits of a lawful avocation, or from positions of trus
from the privilege of appearing in the cour
an executor, administrator, or guardian, may also,
has been, imposed as punishment. By statute 9 and 10

t, or

ts, or acting a8
and often
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a pardon, by which the chief magistrate, reciting that Mr.
Garland, ““by taking part in the late Rebellion against the
government, had made himself liable to heavy pains and
penalties,” &c., did thereby

“G@rant to the said A. H. Garland a FULL PARDON AND AM-
nesty for all offences by him committed, arising from par-
ticipation, direct or implied, in the said Rebellion, conditioned
as follows: This pardon to begin and take effect from the day
on which the said A. H. Garland shall take the oath prescribed
in the proclamation of the President, dated May 29th, 1865;
and to be void and of no effect if the said A. H. Garland shall
hereafter at any time acquire any property whatever in slaves,
or make use of slave labor; and that he first pay all costs which
may have accrued in any proeedings hitherto instituted against
his person or property. And upon the further condition that
the said A. H. Garland shall notify the Secretary of State in

writing that he has received and accepted the foregoing par-
don.”

The oath required was taken by Mr. Garland and annexed
to the pardon. Tt was to the purport that he would thence-
forth « faithfully support, protect, and defend the Constitu-
tion of the United States and the union of the States there-
under; and that he would in like manner abide by and
faithfully support all laws and proclamations which had been
made during the existing Rebellion with reference to the
emancipation of slaves.”

Mr. Garland now produced this pardon, and by petition
filed in court asked permission to continue to practise as an
attorney and counsellor of the court, without taking the oath
required by the act of J. anuary 24th, 1865, and the rule of
the court. e rested his application principally upon two
grounds

1st. That the act of January 24th, 1865, so far as it affected
bis status in the court, was unconstitutional and void; and,

2d. That, if the act were constitutional, he was released

f-“(‘m. compliance with its provisions by the pardon of the
President,

VOL. 1v,
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Messrs. Reverdy Johnson and M. H. Carpenter, for the peti-
tioner, Mr. Garland, who had filed a brief of his own present-
ing fully his case.

I. In discussing the constitutionality of any law of Con-
gress, the real question is, would the act accomplish a result
which the Constitution forbids? If so, no matter what may
be the form of the act, it is unconstitutional.

This court, in Green v. Biddle,* Bronson v. Kinzie,t and in
MeCracken v. Hayward,t has held, that although the States
may legislate at pleasure upon remedies merely, yet if the
practical effect of such legislation, in a given case, be to
burden the right of a creditor unreasonably, or withdraw
the debtor’s property from the reach of the creditor, then
such law is unconstitutional, as impairing the obligations
of the contract. In Bronson v. Kinzie, C. J. Taney says:

« Whatever belongs merely to the remedy may be altered
according to the will of the State, provided the alteration does
not impair the obligation of the contract. But if that effect is
produced, it is immaterial whether it is done by acting on the
remedy, or directly on the contract itself. In either case it is
prohibited by the Constitution.”

Again he says:

“And no one, we presume, would say that there is any suv-
stantial difference between a retrospective law declaring a par-
ticular contract or class of contracts to be abrogated and void,
and one which took away all remedy to enforce them, or incum-
bered it with conditions that render it useless or impracticable 1
pursue it.”

In the Passenger Cases,§ this court held that S.ate laws,
nominally mere health or police laws, were unconstitutional,
because, in their effect, they amounted to a regulation of com-
merce; and, therefore, were an exercise of power vested
exclusively in the Federal government.

e

* 8 Wheaton, 1. 4 1 Howard, 811.
t 2 1d. 608. 3 7 Howard, 288
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The judges of this court hold office during good behavior.
An act of’ Congress passed to-day, requiring them to take
an oath that they were not above forty years of age, and
providing, as the act in question does in relation to attor-
neys, that, “after the 4th March next, no justice of this
court should be admitted to his seat, unless he should take
such oath, even if he were previously a justice of said court,”
would be a palpable violation of the Constitution, because
it would amount to a disqualification to any man above forty
years of age, and be equivalent to providing that no justice
of this court should remain in office beyond that age; while
the Constitution provides that the judges shall hold during
good behavior.

The Constitution provides,* that ¢ no attainder of treason
shall work corruption of blood, or forfeiture, except during
the life of the person attainted.” Now, an act of Congress,
or of a State, declaring that before any heir should enter
into his ancestral estates he should take an oath that his an-
cestor had not been attainted of treason, would violate this
provision ; and could be intended for no other purpose,

Assault and battery is a crime punishable by fine of $50,
but not with disqualification to hold office. Suppose A. to-
day commits that offence, is tried and fined. To-morrow,
Congress passes a law that no person shall be admitted to
hold any office of honor, profit, or trust until he shall sub-
seribe an oath that he has never committed the crime of as-
sault and battery. Is it not apparent that such act, in its
practical operation, would be ex post facto, as adding to the
Punishment of assault and battery an important penalty not
attaching when the crime was committed ?

These are instances, and many might be cited, illustrating
the proposition that an act 1s unconstitutional, which accom-

flit&}hes a result forbidden by, or in conflict with, the Consti-
ution,

IL What, then, is the result accomplished by the act com-
ﬁ_—-_—-

* Article iii, 3 8.
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plained of, and how does that result accord with the spirit
and provisions of the Constitution ?

This may be considered—

(1.) With reference to the petition; and

(2.) Upon principle generally.

1. Conceding, for the purpose of this argument, that the
petitioner has been guilty of treason, for which, on convice-
tion in the manner provided in the Constitution (on the
testimony of two witnesses to the same overt act, or on con-
fession in open court), he might have been punished with
death.

The President has fully pardoned him for this offence;
aund the constitutional effect of that pardon is to restore him
to all his rights, civil and political, including the capacity
or qualification to hold office, as fully in every respect as
though he had never committed the offence. Previous to
the Rebellion, the petitioner was not only qualified to be,
but actually was a member of this bar. In consequence of
his supposed treason, and only in consequence of that, he
subjected himself to the liability of forfeiture of that office;
but the pardon wipes out both the crime and the liability to
punishment, and restores the petitioner to the rights he be-
fore possessed, including the right to practise at this bar.
This act of Congress, however, fixes upon this petitioner, as
a consequence of the offence, a perpetual disqualification to
hold this or any othe. office of honor, profit, or trust. I-n
other words, the act accomplishes a result in direct oppos-
tion to the constitutional effect of the pardon. Dropping
names and forms and considering the substance of things,
the President says, by his pardon: ¢ You shall not be pre
cluded from practising in the Supreme Court in consequence
of your crime; I pardon you.” The act says: You shall
never practise in the Supreme Court without taking an oath
which will be perjury, and then, on conviction of that, that
shall disqualify you.” The President is trying to pardon,
and Congress to punish the petitioner for the same offence;
and the only question is, which power prevals over the
other?
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To examine this subject we must consider first the nature
and effect of the pardon granted to the petitioner; and sec-
ondly, the character and effect of the oath prescribed by the
act. Ifit can be shown that the pardon, in its constitutional
effect, extinguishes the crime and precludes the possibility
of punishment; and that the oath in effect fixes a disqualifi-
cation, which is in the nature of a penalty or punishment
for the same offence, then, of course, the conflict between
the two is established, and we presume it will be conceded,
in that case, that the pardon must prevail.

First, the pardon. The Constitution provides* that the
President ¢ shall have power to grant reprieves and pardons
for offences against the United States, except in cases of im-
peachment.” This language is plain. ¢ Offences,” means
“all offences;” and then the express exception of cases of
impeachment is a repetition of the same idea.

In United States v. Wilson,t Chief Justice Marshall, speak-
ing of the pardoning power, says:

“As this power had been exercised from time immemorial by
the Executive of that nation, whose language is our language,
and to whose judicial institutions ours bear a close resemblance,
we adopt their principles respecting the operation and effect of
a pardon, and look into their books for the rules prescribing the

manner in which it is to be used by the person who would avail
himself of it.”

~ This court, delivering its opinion by Mr. Justice Wayne,
n Ez parte Wells,t quotes this language of Chief Justice Mar-
shall with approval, and says further that the power granted
to the President was the same that had before been exer-
cised by the Crown of England. Now let us turn to the
English and American authorities.

In Sharswood’s Blackstone§ it is said :

w“ The_ effect of a pardon is to make the offender a new man ;
4¢quit him of all corporal penalties and forfeitures annexed

* Article ii, g 2.

i { 7 Peters, 150.
¥ 18 Howard, 815,

% Vol. 2, p. 402.
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to that offence for which he obtains a pardon; it gives him a
new credit and capacity; and the pardon of treason or felony,
even after conviction or attainder, will enable a man to have
an action of slander for calling him a traitor or felon.”

Bacon’s Abridgment says:
“The stroke being pardoned, the effects of it are consequently

pardoned.”

And refers to Cole’s Case, in the old and accurate re-
porter Plowden.* DBacon says, also:

“ The pardon removes all punishment and legal disability."]

In Bishop’s Criminal Law it is said : §

«The effect of a full pardon is to absolve the party from all
the consequences of his ecrime, and of his conviction therefor, di-
rect and collateral ; it frees him from the punishment, whether
of imprisonment, pecuniary penalty, cr whatever else the law
has provided.”

1n the Pennsylvania case of Cope v. Commonwealih,| the
court sayve:
«We are satisfied, however, that although the remission of

the fine imposed would not discharge the offender from all the
consequences of his guilt, a full pardon of the offence would.”

In the Massachusetts case of Perkins v. Stevens,q it i said:

« [t is only a full pardon of the offence which can wipe away
the infamy of the conviction, and restore the convict to his
civil rights.”

And quoting from the attorney-general of that State, the
court approves the following language:

« When fully exercised, pardon is an effectual mode of .1’98'001"
ing the competency of a witness. It must be fully exercised t0

* Page 401. + Pages 415-16, notes & and b.

1 See, too, Gilbert on Evidence, 128; Brown v. Crashaw, 2 Bulstrode
154; Wicks ». Smallbrooke, 1 Siderfin, 52.

¢ 4713 | 28 Pennsylvania State, 297.

§ 24 Pickering, 280.
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produce this effect; for if the punishment only be pardoned or
romitted it will not restore the competency, and does not re-
move the blemish of character. There must be a full and free
pardon of the offence before these can be released and removed.”

In other cases* a pardon was held to render the convict
a competent witness, upon the ground that the pardon re-
moved not only the punishment but the stigma of guilt.

These authorities show that the people intended to, and
in fact did, clothe the President with the power to pardon
all offences, and thereby to wash away the legal stain and
extingnish all the legal consequences of treason—all penal-
ties, all punishments, and everything in the nature of pun-
ishment.

The President, for reasons of the sufficiency of which he
is the sole and exclusive judge, has exercised this power in
favor of the petitioner. The effect of the pardon, therefore,
is to make it impossible for any power on earth to inflict,
constitutionally, any punishment whatever upon the peti-
tioner for the crime of treason specified in the pardon.

IIT. The act applied to the petitioner, in substance and
effect, visite upon him a punishment for his pardoned crime.
It will be conceded that the effect of this act is to exclude
the petitioner from this and from all civil office. That a
Permanent disqualification for office is a grievous punish-
ment need not be argued in America.

In the maiter of Dorsey,t a motion was made for the ad-
mission of Dorsey as an attorney, and to dispense with ad-
Ininistering to him an oath in relation to duelling, required
by an act of 1826. This act provided that ¢all members of
the general assembly, all officers and public functionaries,
elected or appointed under the constitution or laws of the
Sta_te, and all counsellors and attorneys at law,”” before en-
tering upon their office, should take an oath that they had

lever been engaged in any duel, and that they never
would be.

* Jones v. Harris, 1 Strobhart, 162, and People v. Pease, 8 Johnson's
Cases, 383.

1 7 Porter, Alabama, 298.
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The report of the case occupies about two hundred pages,
and is an able and elaborate discussion of this subject, and
a full authority for the position we take in this case. It was
there held :

1. That in that case the law preseribed a qualification for
holding office, which an individual never could comply with,
and that such act, as to him, was a disqualification.

2. That such disqualification was punishment.

3. That the retrospective part of the oath was unconsti-
tutional.

4, That as a part of the oath was unconstitutional, and the
court could not separate it, the whole oath was unconstitu-
tional, and the.petitioner was entitled to be admitted with-
out taking it.

Goldthwaite, J., says :*

“I have omitted any argument to show that disqualification
from office, or from the pursuits of a lawful avocation, is & pux-
ishment ; that it is so, is too evident to require any illasiration;
indeed, it may be questioned whether any ingenuity could de-
vise any penalty which would operate more forcibly on society.”

In Barker v. The F& ;le,t a New York case, the chancellor
says:

“ Whether the legislature can exclude from public trusts any
person not excluded by the express rules of the Constitution, s
the question which I have already examined, and according 0
my views of that question there may be an exclusion by law,
in punishment for crimes, but in no other manner, and for no
other cause.”

In same case, in Supreme Court, where the opinion Was
delivered by Spencer, C. J., it is said:

“Nno wasfranchisement of a citizen is not an unusual puplsh'
ment ; it was the consequence of treason, and of infamous crimes,
and it was altogether discretionary in the legislature to extend
thay punishment to other offences.”

—— S ——

* Pages 366, 368 t 8 Cowen, 686.
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Indeed, the very act we are considering provides this
punishment for those who shall be convicted of perjury for
taking the test oath falsely.

And more than all, the Constitution of the United States*
itself is to the same effect. It says:

“ Judgment in cases of impeachment shall not extend further
than to removal from office, and disqualification to hold and
enjoy any office of honor, trust, or profit under the United
States.”

For the highest crimes, then, and on trial in the most
solemn form known to the Constitution, the only punish-
ment is disqualification.

These authorities, as we assert, establish:

1. That the pardon absolves the petitioner from all pun-
ishment for his offence; and,

2. That the act in question does, in its operation upon the
petitioner, disfranchise him from holding office; and

3. That such disfranchisement is in effect a punishment
for the same offence for which he has been pardoned; and,
therefore,

4. That the act and the pardon are in conflict, and the
pardon must prevail.

IV. The foregoing objections are conclusive as regards
Mr. Garland; but it might be omitting a duty that every
lawyer owes his country, not to call attention to other
general objections to this act.

1. What right has Congress to prescribe other qualifica-
t}ons than are found in the Constitution; and what is the
limit of the power? Of course the power is conceded to
make perpetual or limited disqualification one of the penal-
ties of crime, applying the act prospectively. Such was the
act sustained in Barker v. The People, before cited; but where
does Qongress get the power to disfranchise and disqnality
any citizen, except as punishment for crimes, whereof the
Party shall have been duly convicted ?

—_—

* Article I, § 8.
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Congress can exercise none but actually delegated powers,
or such as are incidental and necessary to carry out those
expressly granted. If this act is constitutional, then there
is no limit to the oaths that may be hereafter prescribed.
The whole matter rests in the discretion of Congress. A
law requiring every public officer to swear that he voted for
a particular candidate at the last election, or leave his office,
would be more wanton, but not less constitutional, than the
one we are considering; for if it is in the constitational
power of Congress to require these disfranchising oaths to
be taken, then Congress alone can determine their nature.
There is no appeal from its determination of any matter
within its constitutional province.

2. The Constitution provides:*

“ No person shall be held to answer for a capital or otherwise
infamous crime, unless on a presentment or indictment of a
grand jury; except,” &c. . . . “ Nor shall he be compelled, in
any criminal case, to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of
law,” &ec.

Now, suppose murder or treason to have been in fact
committed by a public officer, but that there is no witness
to establish the fact. Can Congress pass a law requiring
him, as a condition to his further continuance in office, or
ever after holding any office, to take an oath that he has not
committed murder or treason? If so, all the consequences
which can follow from conviction on impeachment, viz., 11-
capacity to hold office, may be visited upon the guilty pf{fty
without indictment, trial, or witnesses produced against him,
and without any process of law whatever; and Congress M4y
by ex post facto laws brand the most trifling offence, or even &
difference of political opinion, with total disqualification %
hold office. Such rapid administration of justice might often
reach a correct result, and disfranchise a guilty man whose
absence from office might not endanger the Republic; but

* Article V, Amendments.
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the question is, is it a constitutional method of establishing
and punishing guilt?

8. The petitioner’s right to practise in this court is prop-
erty. In Wammack v. Halloway,* it was held by the court
unanimously, that ¢ the right to exercise an office is as much
a species of property as any other thing capable of posses-
sion; and to wrongfully deprive one of it, or unjustly with-
hold it, is an injury which the law can redress in as ample
a manner as any other wrong; and conflicting claims to ex-
ercise it must be decided in the same manner as other claims
involving any other right, if either of the claimants insist
on a jury.”

In Ex parte Heyfron,t it was held to be “error to strike
«n attorney from the roll on motion without giving him
ootice of the proceeding,”” the court saying: “It is a cardinal
principle in the administration of justice, that no man can
be condemned, or divested of his rights, until he has had an
opportunity of being heard.”

In the matter of Cooper,} it was held that the court, in pass-
ing upon the admission of an applicant to practise as an
attorney, acted judicially, and its decision was reviewable
in the appellate court.

In Ex parte Secombe,§ this court say (by C. J. Taney):

“It rests exclusively with the court to determine who is qual-
ified to become one of its officers, as an attorney and counsellor,
and for what cause he ought to be removed. The power, how-
Y0er, s not an arbitrary and despotic one, to be exercised at the pleas-
ure of the court, or from passion, prejudice, or personal hostility ;
but it is the duty of the court to exercise and regulate it by
sound and Jjust judicial discretion, whereby the rights and in-
dependence of the bar may be as scrupulously guarded and

Ii‘laiﬁtained by the court as the rights and dignity of the court
tselfl”

These cases show that the petitioner has a vested right
Sy s _
* 2 Alabama, 31. + 7 Howard’s Mississippi, 127.

1 22 Now York, 67. See, also, Strother . State, 1 Missouri, 554 ot ¥772
¢ 19 Howard, 9.
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in hir office as an attorney of this court, of which he can
only ve deprived by some regular judicial proceeding. Ie
may be removed for cause ; but the adjudication of the court
in the premises is a judicial judgment, which may be re-
viewed on appeal.

Depriving the petitioner, therefore, of his offfce by aun
enforcement of this act of Congress, is depriving him of his
property without due process of law.

Mr. B. H. Marr, also for the petitioner : *

I The President has granted to the petitioner a “full par-
dun and amnesty.” Here are two words, and the meaning
of them is different.

The meaning of the word pardon has been discussed and
is well known. The word “amnesty” is not of frequent use
in the English law; for the clemency which is expressed by
that word is usually exercised in England by what they call
an act of indemnity. Let us inquire into its meaning.

Neither the English law nor our law throws great light
upon the matter. It may be well to trace its history, and to
see how it was understood originally, how it has been uni-
formly understood since, and is now understood, by some of
the most polished nations of the world. Ifwe turn our attet-
tion to France, particularly, so long and so often the sport of
political storms and revolutions, we shall find in her juris-
prudence abundant light to guide us in our inquiry asto the
meaning and effect of the amnesty.

The word comes from the Greek, 4wysria, and means ob-
livion, the state or condition of being forgotten, no longer
remembered. When Thrasybulus had overcome and dfi-
throned the Thirty Tyrants, he induced his followers, by kig

r. Garland,
ellor of the

* Mr. Marr had himself filed a petition similar to that of M
for permiésion to continue to practise as an attorney and couns
court without taking the oath required by the act of Congress an.d the mf
of the court. He had been engaged in the Rebellion, but had received a fUs
pardon from the President. It was understood that the decision up
Garland’s petition would also embrace, in principle, his.
here given is fron: the brief filed in his own case.

on Mr.
The arguméat
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persuasive eloquence, and by the influence which his noble
virtues gave him, to pass an act of perpetual oblivion in favor
of an oligarchical party, from whom they had suffered atro-
cious wrongs; to forget, to remember no longer, the past
offences, grievous as they were; and this act of clemency,
running back to about the year 408 B. C., he called 4mysria.

The Romans, too, had their amnesty, which they called
Abolitio, and which is thus defined in their law : “Abolitio est
deletio, oblivio, vel extinctio accusationis.”

This high prerogative was exercised by the kings of Spain
from a very remote period; and its effect* is, to condone the
penalty, and to obliterate, efface the mark of infamy.

From an early period, this prerogative has been exercised
by the kings of France, and its effect has been the subject
of the most minute judicial investigation.

Merlint defines the word: “ G'race du souverain, par laquelic
il veut qu on oublie ce qui a é1é fait contre lui ou contre ses ordres.”

Fleming & Tibbins, in their Dictionary,} define it: ¢ Par-
don qu’on accorde & des rebelles ou & des déserteurs.”

In the matter of a person named Clemency,§ the Court
of Cassation say :

“If the effect of letters of pardon is limited to the remission
of the whole or a part of the penaltics pronounced against ong
or more individuals; if they leave the offence still subsisting,
%}S W‘ell as the culpability of the pardoned, and even declare the
Justice of the condemnation, it is otherwise with respect to a
Jull and complete amnesty, which carries with it the extinction
of the offences of which it is the object; of the prosecutions
¢emmenced or to he commenced ; of the condemnations which
may have been or which may be pronounced; so that these
offences, covered with the veil of the law, by the royal power
and clemency, are, with respect to courts and tribunals, as if they
had never peen, committed, saving to third persons their right to
*eparation, by civil action, for injury to them.”

e

* Tz}pia, Febrero Novissimo, tomo 8, p. 56, § 14.
) R}apertoire de Jurizprudence, Tit. ¢ Amnistie.”
1 Tit. « Amnistic.”

¢ D= Villeneuve & Carrette, vol. 1825, 1827, part 1, p. 186

-
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Clemency had been guilty of theft, in a time of great
searcity ; and was amnestied. She afterwards committed
the same offence, and the prosecution insisted on inflicting
upon her the accumulated penalties due to a repetition of the
offence. But the court held that the first offence had been
so completely annihilated by the amnesty, that it could not
be considered in law as having ever existed or been com-
mitted, insomuch that the offence for which she was then
prosecuted, though in reality a repetition of the first, could
be considered in law only as a first offence, and punished as
such.

Girardin was married in 1822. In 1834, by judgment of
the court of assizes of the department to which he belonged,
he was condemned by default, and sentenced to death for
some political offence; and civil death was a consequence
of that judgment. In 1840, an amnesty was declared by
royal ordinance, in favor of all under condemnation for polit-
ical crimes or offences.

Supposing, as the effect of the civil death pronounced
against him operated a dissolution of his marriage, that it
was necessary to have it celebrated anew, Girardin instituted
some proceeding, in the nature of a mandamus, against the
mayor of his town, to compel the performance of the mar-
riage ceremony; and the court of first instance ordered the
new celebration to take place.

The mayor appealed; and the royal court reversed the
decision, upon the ground that:

“The amnesty had annihilated the sentence pronounced
against Girardin, had abolished the past, and had reintegrated
the amnestied in the plenitude of his civil life; that, conse:
quently, he is to be regarded as having never been deprived of
civil life; and that the new celebration would be in some S?rt
an act of derision, and contrary in every respect to the sanctity
of marriage.”*

By writ of error, Girardin sought, in the Court of Casser
SRR
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tion, the highest judicial tribunal in France, a reversal of
the judgment of the royal court. But the Court of Cassa-
tion rejected the writ of error, and affirmed the judgment
of the royal court. The court say:

“Since the object of the amnesty is to efface, completely, the
past—that is to say, to replace the amnestied in the position in
which they were before the condemnation had been incurred, it
follows that it produces the complete re-establishment of the
amnestied in the enjoyment of the rights which they had before
the condemnation, saving the rights of third persons.”*

It may be said generally, we think, that pardon is usually

granted to an individual; amnesty to a class of persons, or
to a whole community. Pardon usually follows conviction,
and then its effect is to remit the penalty. Amnesty usually
precedes, but it may follow trial and conviction, and its effect
18 to obliterate the past, to leave no trace of the offence, and
to place the offender exactly in the position which he occu-
pied before the offence was committed, or in which he would
have been if he had not committed the offence.
;» II. The President had the right to grant an amnesty.
The Constitution gives him unlimited power in respect to
pardon, save only in cases of impeachment. The Constitu-
tion does not say what sort of pardon; but the term being
generic necessarily includes every species of pardon, indi-
Vld.ual as well as general, conditional as well as absolute.
It" 18, therefore, within the power of the President to limit
his pardon, as in those cases in which it is individual and
after conviction, to the mere release of the penalty—it is
equally within his prerogative to extend it so as to include a
Wwhole class of offeiders—to interpose this act of clemency
before trial or conviction; and not merely to take away the
penal'ty, but to forgive and obliterate the offence.

It is worthy of remark, that Congress stands committed
as t'O'the extent of the pardoning power, and the mode of ex-
éreising that power by proclamation. By the act approved

s .

* Id. 1850, part 1, p. 672-3
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17th July, 1862, entitled “An act lo suppress insurrection,” &c.,
section 18, it is declared, that

“The President is hereby authorized, at any timc hereafter,.
by proclamation, to extend to persons who may have partici-
pated in the existing Rebellion in any State or part thereof,
pardon and amnesty, with such exceptions and at such time
and on such conditions as he may deem expedient for the pub-
lic welfare.”

Mpr. Speed, contra, for the United States :

Gentlemen present themselves here who were once prac-
titioners before this court, but who confess in form that they
have been traitors, and virtually confess that they have for-
feited the privileges which they had under the rules of this
court. Confessing all this, they maintain their right to take
the original oath again, and to come back to practise before
this court because they have been pardoned by the Presi-
dent.

‘Who is a counsellor or attorney ? Opposing counsel seem
to think that a man has a natural right to practise law; the
same sort of right that he has to locomotion, and even to life.
But this, we submit, is not so. The last-mentioned rights
were given to us by the Creator; and government is made
to preserve them. The government does not give the right
to life, nor the right to locomotion, though it protects us all
in the exercise of both. We sometimes call the privilege to
practise law a right, but this is a mere manner of speaking;
for it is, in truth, but a privilege; a privilege created by the
law; held under the law, and according to the terms and

* conditions prescribed in the law. Not being a natural right,
and one so protected, but a right received, and upon cou-
ditions and terms, the question in this case is, can the ]egl.s-
lature or this court preseribe such conditions as are stated 1n
this oath ?

Whence came the power of this court to exact of an attor-
ney an oath of any kind? No oath is prescribed in the Cov-
stitution, nor in the Judiciary Act of 1789. Whence comes

the power? Under the act of 1789 this court is doubtlest
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vested with the power to prescribe one. Under that power
this court prescribed the old* oath. But why that oath any
more than any other oath? What part of the Constitution
restrains the court to the point of prescribing this oath, and
this oath only? Nomne. Then if the court could prescribe
this old oath, can it not preseribe another and different
oath? No, say opposing counsel, it cannot; and especially
it cannot prescribe a retroactive oath.

But really there is no retroaction about this law. Every
qualification is retroactive in one sense. A man presents
himself to qualify under the old rule as a counsellor and at-
torney of this court. What is the question? It is as to his
past life, as to his past conduet, and as to his then sufficiency
because of his past life and past conduct. His “ private and
professional character shall appear to be fair,” said the rule.
Moreover, we submit that every man stands here with a
continuing condition of that sort upon him. The condition
attaches every hour in which any man stands before the
courts. It is not simply that he is, at the time he takes it,
& man whose private and professional character appears
fair. Could any gentleman, having committed yesterday an
offence for which, if the court knew when he was admitted
that he had been guilty of, he would not have been admitted
—could he stand here to-day and contend that an exclusion
ol account of that offence would be retroactive? The quali-
ﬁ(zation does not infer as a necessity that the counsellor ad-
mitted will both then and for all future time be qualified.
I_{e may disqualify himself. Being once qualified, he must
live up to that rule which qualified him at the first. Sup-
Pose a member of the bar of this court, having been once
qualified for admission, were guilty of perjury before this
court, does he ever afterwards continue qualified? There
i th.en, nothing retroactive in this qualification.

.Is_lt a penalty? No; only a qualification. Take it as an
"“g“}al matter, say the opposing counsel, it is one thing;
take it ag g question retroactive, it is another thing. But

———

* See it, supra, p. 336.
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it is always an original question whether this court cannot
change its rules and repeat the qualification, either as to
moral qualities, as to professional skill and ability, and even
as to political crimes. Who doubts that it is competent for
the court to-morrow morning to read a rule here that shall
require every gentleman who practises at this bar to submit
his pretensions for sufficiency over again? DBut the power
to make the rule contains the power to repeal the rule; the
power to make the rule and repeal the rule contains the
power to modify and to change the rule as the court may
see proper to do.

Under the act of 1789, then, it was competent for this
court, by the authority given under that act, to pass such a
rule as that objected to, and to make such a rule applicable
not only to those who present themselves in the future, but
applicable to all who appear here with a previous license 0
practise law.

But if under the act of 1789 the court cannot make the
rule, we have the act of Congress of 24th January, 1865.
Cannot the legislature prescribe the qualifications which the
counsellor shall have; the length of time he shall have been
at the bar; the number of books, or the very books, that he
shall have read and understood; that he shall not practise
in this court at all, unless he shall have practised in the
Federal courts in the several States; that he may practise in
this court though he had never appeared before the Supreme
Court of a State? Where is the limit? Congress has the
power. How can you limit that power? Can you limit it
because Congress may abuse that power? Opposing coun-
sel argue about this government becoming a governme-nt
of faction, a government of party, &c., if these powers exist
in Congress. This court has said too often, and it is too
familiar to the judges for me to do more than mention 1,
thas the fact that a power may be abused is no argument
against its existence.

Tt is said Congress cannot exact such an oath of office from
attorneys, or from any one else; but on the face of the Con-
stitution there i such a power given.

The word ¢ oath”
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occurs but three times in the Constitution; once it preseribes
an oath to be taken by the President; next, it is declared
that the senators and representatives before mentioned, and
the members of the several State legislatures, and all execu-
tive and judicial officers, both of the United States and of
the several States, shall be bound by oath or affirmation to
support this Constitution; but no religious test, it is ordained,
shall ever be required as a qualification to any office or public trust
under the United States.” Why this exception? Simply be-
cause the framers of the instrument knew that if the excep-
tion was not put in the instrument, there would be the
ability to require a religious test. That one sort of oath
alone is forbidden by the Constitution. From that provision
itis to be inferred that other oaths may be exacted. The
inference extends to senators and members of the House
of Representatives; it even reaches to that point—a point
not now before the court. Some persons have argued that
this oath in the Constitution cannot be changed by the
Senate or House of Representatives; that all the Senate or
House have to do, is to inquire as to the age and residence
of the party. Have not the Senate a right to go beyond
that? Tave they not the right to expel a man from the
body ? Take the case of Breckenridge, who was expelled;
the Senate recording upon its journals that he was a traitor.
Could that man present credentials, and demand that he
should be formally admitted, even though he might be again
expelled? Tt was in our view of the Constitution that Chief
Justice Marshall, in MecCulloch v. The State of Maryland,* says,
that the man would be insane who should say that Congress
had not the power to require any other oath of office than
the one mentioned in the Constitution.

As to the expediency and the propriety of passing such an
act as'that of 24th January, 1865, that involves a question of
duty in Congress, with which this court has nothing to do.
It would seem that, in times such as we have had, some oath

ought to be required that would keep from this bench and
-\

* 4 Wheaton, 416.
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from this bar men who had been guilty, and were then
guilty, of treason. There was a late associate justice upon
this bench, a gentleman for whom personally all had high
regard. IIe left this bench and went off to the Confederacy.
Suppose he had not resigned; suppose that this judge had
come back here and demanded to take his seat on the bench;
could you have received him in your conference-room either
pardoned or unpardoned? Would the court regard itself
as discharging its duty, if it took him into conference, guilty,
as he confessed himself to be, of treason? I know that the
court would not.

Will the judges admit men to minister at the bar of jus-
tice, whom they would not admit like men among them-
selves? Will they say that it is unconstitutional to keep such
men from the bar by an oath like this, but that it is quite
constitutional to keep them from the bench? If a man has
a right, without taking this oath, to come here among us,
and stand at this bar, and exercise all the functions of an
attorney and counsellor in this court because he has a par-
don, would not a judge, though guilty confessedly of treason,
have a like right to return to the bench;—if he had been
pardoned? Why could he not do it? Only because this
thing of office, this thing of privilege, is a creature of law,
and not a natural right. Being a creature of law, no man
can, like a parricide, stab that law, and claim at the same
time all its privileges and all its honors. He would destroy
the very government for which he asserts a right to act.
This he cannot do. The case of Cohen v. Wright* bea}'s
strongly in our favor. There the constitution of California
preseribed an oath, to be taken by « members of the legis-
lature and all officers, executive and judicial.” It then de-
clared that “no other oath, declaration, or test, shall be
required as a qualification for any office or public trust.”
On the 25th April, 1863, the legislature passed an act, de-

claring that a defendant in any suit pending 1n 2 court 0

tooe

prinbed

* 22 Qalifornia, 225. The report, as here given, is extracted froml a
statement of Mr. Henderson’s argument in Cummings ». M 3sourl.
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record might objeet to the loyalty of the plaintiff; and there-
upon the plaintiff should take an oath, in addition to other
things, that he had not, since the passage of the act, aided
or encouraged the Confederate States in their rebellion, and
that he would not do so in the future. In default of his
taking the oath, his suit should be absolutely dismissed, and
no other suit should be maintained by himself] his grantee,
or assigns, for the same cause of action. All attorneys-at-
law were required to take the same oath, and file it in the
county clerk’s office of their respective counties; and to
practise without taking it, was declared a misdemeanor. A
few days after the passage of the act, an action of assumpsit
was brought in one of the courts on a contract, which, as
would seem from the opinion in the case, existed at and
before the passage of the act. The plaintiff was required
to take the oath; and having refused to do so, his case was
dismissed, and judgment rendered that it should not again
be brought. The attorney appearing in the cause refused
to take the oath, and he was debarred. Both questions were
passed on by the Supreme Court, and the oath sustained as
equally applicable to both litigants and attorneys. The court
say, in reference to attorneys, that the legislature ¢ has the
power to regulate as well as to suppress particular branches
of business deemed by it immoral and prejudicial to the
general good. The duty of government comprehends the
moral as well as the physical welfare of the state.”” In ref-
erence to the objection that litigants are deprived of rights
by a process not known as “due process of law,” which is
guaranteed by the California constitution, the court say:
“As one State of the Union, California has the right to deny
the use of her courts to those who have committed or in-
tended to commit treason against the nation.”

The California case, indeed, was, we admit, decided on a
Prospective statute; and the court, in that case, say there
would be a doubt if it was retroactive. Upon that subject.
as we have said before, we have no doubt; because the license
and priYilege of every gentleman here, at the bar, is upon a
“ontlnuing condition, and is subject to the power of this
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court, snbject to the power of Congress to change the rule,
there being no natural, inalienable right to occupy the posi-
tion.

Mr. Stanbery, special counsel of the United States, on the same
side, and against the petitioner :

I. A pardon is not, as argued, all-absorbing. It does not
protect the party from all the consequences of hisact. What
is the old Latin maxim that governs pardon? Rex non po-
lest dare gratiam cum injurid et damno aliorum. A pardon,
while it absolves the offender, does not touch the rights of
others. Suppose that there is a penal statute against an
offence, and the policy of the law being to detect the offender,
there is a promise of reward to the informer, upon his con-
viction, to be had. If a pardon is given to that offender,
what is the consequence upon the informer, who draws his
right simply out of the offence and the conviction of the
offence? Does it take away his right to the fine, or the lia-
bility to pay him the fine? If the fine is half to the in-
former and half to the public, what is the effect? The half
to the public is gone, but the half to the informer is not
pone. There is one consequence arising out of the offence
that the pardon does not reach.

Put another case. Suppose a man is indicted and sent to
the penitentiary for life, and that the consequence of the
confinement is declared by law to be that he is civiliter mor
tuus—dead in the estimation of the law. During his con:
finement his wife is released from the bonds of matrimony
She is a widow in the estimation of the law; her husband is
dead, so far as the law can see. She marries again. After
all that comes executive clemency, makes the offender anew
man, pardons the offence, and, if you please, all the. conse-
quences. The man is no longer civiliter mortuus ; agam he 18
probus legalis, or legalis homo ; but shall he have his wife, how-
ever willing she may be? Does this pardon divorce the
newly-married parties, and annul their marriage? DoesIt

make the first husband just the man he was, and with all
the rights he had when he committed the offence? No.
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Suppose it is some ecclesiastical penalty that has been in-
curred; that some incumbent has lost his office as a part of
the punishment of the offence, and afterwards the king
chooses to pardon him. What does Baron Comyns say, in
that case, as to restoration to rights?*

“A pardon to the parson of a church of all contempts for
acceptance of a plurality does not restore him to the former
church.”

“8o a pardon does not discharge a thing consequent, in which
a subject has an interest vested in him; as if costs are taxed in
a spiritual court, a pardon of the offence does not discharge the
costs.”

Pardon is forgiveness, but not necessarily restoration; it
restores many things—not all things. For centuries, it has
been a question in England, whether a pardon makes a man
fit to sit in the jury-box, where the offence involves a for-
feiture of his right to sit in the jury-box; and so whether a
pardon restores a man to competency as a witness, when the
erime of which he stands convicted excludes him from being
awitness? On that question, I should suppose that much
depends on the terms of the pardon.

What are the rights of this court and the rights of Con-
gress, also, with regard to those who are to practise here?
There are certain things in which neither the executive de-
Partment nor yet the legislative department can interfere
with this bench; and I am glad it is so. No law can deprive
your honors of your places here during life or good behavior.
No President can remove judge from this bench; and
thank God it is so. No law of Congress can remove a judge
from this bench. I know there have been laws of Congress
that have removed United States judges from lower benches
%:;1 this, but their validity has been always questioned.
Ut uo Congress has ever dared to pass a law to remove a
Judge from this bench, or to abolish this bench, or change
the structure of she Supreme Court of the United States.

——

* Vol. 5, p. 244,
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What next? Congress, it is certain, cannot interfere with
your proper judicial functions. Wherever anything is com-
manded of you by Congress that interferes with the upright
and impartial and unfettered judicial authority that you
have, such a law is void, and invades your department, just
as distinct and unassailable as the power of Congress itself
or the executive power itself; so that if this law, which pre-
scribes an oath to be taken by counsellors of this court, in-
vades the proper and exclusive power of this court—if Con-
gress has no right to say what lawyers shall practise here or
what shall be their qualifications—if that is a matter exclu-
sively for this court, then, undoubtedly and beyond all ques-
tion, this is a void law.

But let us consider what Congress may really do with re-
gard to this court and with regard to its officers; let us see
the great field over which legislation walks undisturbed in
reference to it. Who made this number of ten judges here?
Congress. And they can put twelve here, or twenty, if
they see fit. One they cannot take from here by act of
Congress, but only by impeachment after due trial. What
further can they not do? They fix your salaries; but the
moment the law is passed and approved, the salary so fixed
is beyond their power to reduce, not to increase. They may
force the judges to take more, but they cannot require them
to take a dollar less.

What next can they do? This court sits here in this
Capitol. Is that not by authority of law? Why is there a
chief justice to preside here? Was he made by this beuc_h?
Not at all; but made by law. Why are the judges sitting
here now to hold a term? Of their own motion? Not af
all; but under the authority of law. Why are the judges
required to visit all the circuits, at great personal incou-
venience perhaps? On their own motion? No; by author-
ity of law. i

Passing from the bench. What is the clerk? An officer
of this court, appointed by this court; but under what a
thority? By law. Who pays him? He is paid by l‘a,w.
What is he? An office: merely of this court, or an officer
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of the United States under the laws of the United States?
He is the latter in every respect. Then, your marshal; who
sends him here, and compels him to be here? Congress.
It is by authority of law. All the machinery of the court,
so far as its officers are concerned, comes to you by statute.
The statute says you shall have one marshal, not two; one
clerk, not three.

A class remains; the attorneys and counsellors that prac-
tise here. Under what authority is it that we have attorneys
and counsellors here, and that they have rights to be heard
here? Did your honors give us these rights? Is it by grant
from this court that there are counsellors and attorneys here?
No. Itcomes by act of Congress. The Constitution is silent
upon it. The word ¢ attorney” is not mentioned, and the
word “counsel” is only mentioned in it as the right of a
person accused of crime. It is an act of Congress that cre-
ates us and gives us the right to appear here as attorneys
and counsellors at law under certain limitations. Congress
has imposed very few upon us. Congress very wisely have
given to the court the power to receive or to exclude, and
to lay down the terms upon which a counsellor shall be
admitted.

But when you are exercising that power with regard to
attorneys and counsellors you are exercising a power granted
by Congress, and we stand here as attorneys under that law
and say to your honors, “ Admit us; here are all the things
that you have required and all that the law has required;
admit us.” Is it not so, that in everything in which Con.
gress has given you the power over us, to admit us or to ex-
clude us, you get that power by law? Who prescribes the
oath of the attorney ? Is that left to the court merely, or
haf:* that been exercised by Congress? The original oath re-
q‘1111‘6<5.l of attorneys is not found in the Constitution. The
(JODStltution, upon the subject of oaths to be administered,
relates only to oaths of office of persons appointed or elected
to Uﬂice under the Federal authority. Attorneys, as it is
admitted on the other side, are not such officers, and the
%ath pointed ou by the Constitution has nothing to do with
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lawyers. But Congress undertook, in the original Judiciary
Act, to say that in all courts of the United States the parties
may plead and manage their own causes personally, ¢ or by
the assistance of such counsel or attorneys-at-law as by the
rules of the said courts respectively shall be permitted to
manage and conduct causes therein.” Congress gives power
to the court to prescribe the oath; and to exercise over its
counsel all wholesome control.

What further may Congress do? If under the authority
thus given to you over attorneys you have a right to prescribe
an additional oath, may not Congress do the same thing? Is
there any constitutional objection there? Ilas Congress ex-
hausted all its power with reference to such a body of men
as attorneys and counsellors in the courts of the United
States, so that it can do nothing further and lay down no
further rule for admission or exclusion, for oath, for bond,
for security? Not at all. The very first exercise of the
power under which we take our first right to be attorneys
and counsellors here remains; it is not exhausted; and no
one can assign any reason at this moment why Congress, in
its power over the attorneys and counsellors of this court,
may not prescribe rules of admission, residence, and a thou-
sand other things, that might be fixed under a constitution
like ours. In the States we do not leave so much to our
courts in regard to attorneys and counsellors as Congress
has, very wisely, I think, left to this court. We preseribe
almost everything there by statute; fix all the qualifications
through the legislative department, to be observed as t0
those who practise before the judicial department.

Then I take it as clear, so far as these persons are cou-
cerned, these attorneys and counsellors at law, that there 18
a power in this court to prescribe oaths and additional oaths,
and just as clear a power in Congress to preseribe oaths and
additional oaths.

Having shown that the subject-matter of an oa.th to 1')9
taken by attorneys and counsellors of this court 18 w1t1}1tn
the competency of legislative authority and regulation, qu%
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as fully as it is within the competency of this court by virtue
of the Judiciary Act; having shown that there is no consti-
tutional objection to the exercise of this power by Congress,
and that the only possible objection that can be taken to it,
is that Congress has once exercised the power by law; when
I have shown that that exercise of power did not exhaust
the power of the legislature, then I have shown that so far
this is a valid law and a valid oath. All that it is necessary
for me to say is this: if the rule is valid, the law, which has
somewhat more of solemnity and force than a rule, is equally
valid. T do not ask for it any greater validity, but equality,
so far as mere validity is concerned in the passage of the
law or the passage of the rule. If I am right here, what
wiil the bench say to a pardon of the President, who, when
a lawyer is ejected from this court as unfit to practise here,
grants a pardon for the very offence for which the court has
¢jected him? For instance, the lawyer may have committed
forgery or perjury, things which make a man, when con-
victed of them, very unfit to practise as an attorney and
counsellor at law. In consequence of that, the court may
disbar him. Then the President pardons him, absolves him
from the convietion of perjury and forgery, and, according to
the position of the opposite side, restores him at once to his
right to be here, and defies the rule which you have made,
and your authority to exclude him. If that cannot be done
1 opposition to a rule, can the same thing be done in oppo-
'siti<m to a law passed by the legislative body that had author-
Ity over the subject-matter? Clearly not.

IL. Now, passing over the question of the power of Con-
gress to do it, was it not eminently fit that such a law should
be passed at the time; that Congress, then charged with the
duty of saving the country, should exclude from its courts
members of the bar in actual rebellion against it? It was
éminently proper then. What! only exclude those who
have ot yet committed treason, and make them swear that
they will not commit treason; and have no power to exclude
those wh 5 have committed treason, and who come to de-
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mand as a right to practise here, with the admission on
their lips that they are traitors, and, if you please, mean to
continue traitors; for I am speaking of the thing as it was
in 1862, when that law was passed. What! after treason is
committed, and the traitor comes here flagrante delicto, with-
out pardon, if you please, asking no clemency, comes here
to practise law, and this oath is opposed to him, he says, «It
does not bind me; I have committed treason, it is true; I
have never recanted; I have not been pardoned; but that
oath is unconstitutional, so far as I am concerned, and takes
away my high privilege of practising in this court at this
time.”” e says that it is ex post fucto and void, because it
makes a thing a crime which was not a crime at the time!
Does it impose a criminal penalty with regard to penal mat-
ters? That is the meaning of penalty in that sense. We
have now here before us a law that simply says, that a
party who has committed a certain act shall not practise law
in the courts of the United States. Is that making a new
crime? Is that adding a new penalty in the sense of crim-
inal penalties? Not at all. The act prescribing the oath
does not say, that when a man comes here and admits that
he has committed the offence, the court shall try and punish
him for that offence. It says, that in order to practise he
shall take an oath that he has never committed treason, that
Le has never joined the Rebellion. Thatis all. He may take
the oath or not as he pleases. No one compels him to tak.e
it. Ts it a penalty, when he must invoke the penalty on his
own head if there is penalty? That oath does not punish
him, nor authorize anybody to punish him, nor say that he
has done anything heretofore that is punishable in the sense
of crime or delict. Ie may stay away; no one cal touch
him. He may choose to practise in the State courts; and
that is well. All that the law says is, ¢ If you come here,
we require you, before we give you the privilege o
pear in this court, to state under oath that you havle not
been i1 rebellion against this government.” That is the
whole Hf it.




Dec 1866.] Ex PARTE GARLAND. 365

Reply for the Petitioner.

Mr. Reverdy Johnson, in reply, for the petitioner :

I. The ninth clause of the first article of the Constitution
declares that no “ex post facto law shall be passed.” So so-
licitous were the framers of the Constitution to prohibit the
enactment of such laws, that they imposed upon every State
government the same restriction. They considered laws of
that character to be “contrary to the first principles of the
social compact, and to every principle of sound legislation.”
So says Mr. Madison in the 44th number of the Federalist.
In the same number he tells us that, however obvious this
is, “ Our own experience has taught us nevertheless that ad-
ditional fences against these dangers ought not to be omitted.
Very properly, therefore, have the convention added this
constitutional bulwark in favor of personal security and pri-
vate rights.” Mr. Hamilton, in the 78th number of the
same work, advocates the necessity of an independent ju-
diciary, upon the ground of its being “ essential in a limited
constitution,” and adds: “By a limited constitution I un-
derstaud one which contains certain specified exceptions to
the legislative authority, such, for instance, as that it shall
rass no bills of attainder, no ex post facto laws, and the like.
Limitations of this kind can be preserved in practice in no
other way than through the medium of the courts of justice,
whose duty it must be to declare all acts, contrary to the
manifest tenor of the Constitution, void. Without this, all
the reservations of particular rights or privileges would
amount to nothing.” Is not the act in question, in its ap-
plication to Mr. Garland, an ex post facto law ? These terms
are technical, and were known to the common law of Eng-
land when the Constitution was adopted. Their meaning,
too, was then well understood. An English writer says that
su‘ch a law is one “made to meet a particular offence com-
mitted.”  Another defines it to be “a law enacted purposely
to take cognizance of an offence already committed.” The
Bame meaning was given to it as early as 1798, in Calder v.
Bull*  And in the subsequent case of Fleicher v. Peck,} it

* 8 Dallas, 386. 1 6 Cranch, 138.
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was again defined and adjudged to be a law which renders
“an act punishable in a manner in which it was not punish-
able when it was committed.” This definition, as is truly
said by Chancellor Kent, is ¢ distinguished for its compre-
hensive brevity and precision;” and Kent correctly tells us
that “laws passed after the act, and affecting a person by
way of punishment, either in his person or estate, are within
the definition.”*

The design, therefore, of this restriction was to prohibit
legislation punishing a man, either in his person or estale, for
an act for which there was no punishment provided when
the act was done, or from imposing an additional punish-
ment to that which was then imposed, or to supply a de-
ficiency of legal proof by admitting testimony less than that
before required, or testimony which the courts were before
prohibited from admitting. With this understanding of the
term, is not the act of 1865 an ex post facto law? Does it
not punish Mr. Garland for an act in a manner in which he
was not punishable when it was committed? Does it not
punish him in fact? Educated for the profession, his hopes
centred in his success in it, his highest ambition being to
share its honors, his support and that of his family depend-
ing upon success; can any man doubt that a law which de-
prives him of the right to pursue that profession, which de.
feats such hopes, which deprives him of the opportunity to
gratify so noble an ambition, and which deprives him of
the means of supporting himself and those dependent upon
him, inflicts a severe, cruel, and heretofore in this country
an unexampled punishment?

Our statutes, indeed, are full of provisions showing that,
in the judgment of Congress, similar consequences are put-
ishwents to be inflicted for crime. Disfranchisement of ‘the
privilege of holding offices of honor, trust, or profit, is 1m-
posed as a punishment upon those who are convicted of 1.)r1~
bery, forgery, and many other offences. And how crushing
is such punishment! To be excluded from the public ger-

et =

* 1 Kent’s Commentaries, 409.
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vice makes the man virtually an exile in his native land ; an
alien in his own country; and whilst subjecting him to all
the obligations of the Constitution, holds him to strict al-
legiance and denies him some of its most important advan-
tages. Can the imagination of man conceive a punishment
greater than this? And this is not only the effect of the act,
but such was its obvious and declared purpose. When it
was passed the country was engaged in a civil war of unex.
ampled magnitude, begun and waged for the purpose of de-
stroying the very life of the nation, of dissevering the gov-
ernment which our fathers provided for its preservation. In
1865 nearly all the members of the legal profession in the
Southern States had adopted the heresy of secession as a
constitutional right, and were, or had been, either in the
military or civil service of the Confederate government, or
had given voluntary ¢ aid, countenance, counsel, or encour-
agement to persons engaged in armed hostility” to the
United States, or had yielded a voluntary support to some
“pretended government, authority, power, or constitution
within the United States hostile or inimical to the same;”
and this was known to Congress. However criminal such
conduct may have been; however liable the parties were to
prosecution and punishment by the laws then in force, the
Particular punishment inflicted by the act of 1865 could not
have been awarded. That act does not repeal the laws by
which such conduct was then punishable, but imposes (and
such was its sole and avowed purpose) the additional pun-
ishment of disfranchisement. The law assumes that the acts
which the oath it prescribes is to deny, have been done by
lawyers, and that such acts are crimes to be punished by a
denial or forfeiture of their right to appear as counsel in the
tourts of the Union. TIts very design, therefore, and its
elfi'e.act 1s to infliet a punishment for the imputed crime ad-
dmOn?}I to that which the laws in force when the crime was
COmU{n.tted provided. It falls, then, within the conceded
_deﬁmtlon of an ex post facto law, and is therefore void. It
o also obnoxious to the same objection, because it changes

the legal rules of evidence and receives different testimony




368 Ex parTE GARLAND. [Sup. Ct.

Reply for the Petitioner.

than was requisite for the conviction of the offender at the
time the offence was perpetrated.”* This is evident. The
offence imputed is treason, of which the party at the time
of its commission could not have been convicted by refusing
to take such an oath’ as this act requires, or any other, but
only upon “ the testimony of two witnesses to the same overt
act, or on confession in open court.”’t

II. The act is also in conflict with that part of the fifth
article of the amendments of the Constitution which pro-
vides that no person ¢shall be compelled, in any criminal
case, to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law.”

Within the meaning of the first part of this clause, every
charge of crime against a party constitutes a *“ criminal case.”
No matter how made, if it becomes a subject of legal in-
quiry, the party cannot be compelled to testify. The pur-
pose is to prevent his being called upon to prove his guilt;
to prevent his being examined in relation to it against his
will. Any law, therefore, which, in terms or in effect, makes
him “a witness against himself”’ is within the clause. That
a law directly compelling him to testify would be within i,
will be admitted; and it is a rule of construction especially
applicable to a constitutional provision intended for the pro-
tection of the citizen, that what cannot be done directly,
cannot be done indirectly. Where the protection is intended
to be complete, it cannot be defeated by any evasion. What,
in this particular, does this law provide? It does not say
that Mr. Garland shall be compelled “to be a witness against
himself;” but it does the same thing by providing that his
guilt is to be considered conclusively established unless he
will swear to his innocence. His refusal to swear that he 18
not guilty is made the evidence of his guilt, and has the
same operation as his admission of his guilt. If this is.n(:’t
a clear evasion of the clause, and fatal to the protection 113
designed to afford, there can be no evasion of it. The law
in question says, that unless the lawyer, who is alrendy &

. —

* 1 Kent’s Commentaries, 409. + Constitution, Article ii 13
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counsellor, will swear to his innocence of the imputed acts,
he shall not continue to be such counsellor, or, if he was not
before one, he shall not be admitted to that right. It con-
stitutes, therefore, his oath the evidence of his innocence,
and his refusal to take it conclusive evidence of his guilt.
That this is its effect, if authority be needed, is decided in the
Pennsylvania case of Respublica and Gibbs,* and the Rhode
Island case of Green and Briggs.t The reasoning upon the
point in those cases, and especially that of Pittman, J., in
the latter case, is conclusive.

And here allow me to read an extract from a speech of the
late Lord Erskine.f It was made during the troubles we had
with England and France, growing out of the Berlin and
Milan decrees, and the orders in council. It was said there
that parties were not obliged to do what those laws required,
and as they were not obliged the laws did them no harm.
Lord Erskine replied :

“Is it not adding insult to injury to say to America that her
shipping is not compelled to come into our ports, gince they may
return back again! Let us suppose that his majesty had been
a.dvised, while I was a practiser at the bar, to issue a proclama-
tion that no barrister should go into Westminster Hall without
passing through a particular gate at which a tax was to be levied
on him. Should I have been told gravely that I was by no
means compelied by such a proclamation to pass through it?
Should I have been told that I might go back again to my
e.hambers with briefs, and sleep there in my empty bag, if I
hk‘ed? Would it be an answer to a market gardener in the
neighborhood of London, if compelled to pass a similar gate
erected in every passage to Covent Garden, that he was by no
means compelled to bring his greens to market, as he might
Stay at home with his family and starve?”

l}nd t}.lat is what we are practically told is the ground on
_Whlcl} this law is to be upheld. The right to be a counsellor
I this court, it is said, is not a natural right; that it grows

*
8 Yeates, 429, t 1 Curtis, 811,

% .
i Hansard’s Pa:liamentary Debates, First Series, folio 10, p- 966.
VOL. 1v.
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out of legislation; that it may be given, or it may not be
given; and as it may not be given, the legislature (in whom
the power is supposed to reside), if it thinks proper to give
it at all, may give it on such terms as it may prescribe; and
opposing counsel apply that doctrine even to a case in which
the right exists, for that is the condition of the gentleman
whom I am here representing. He has got your judgment,
and the legislature undertakes to say to him, ¢ You shall no
longer enjoy that right, unless you will swear that you have
not done the things stated in the oath which we require you
to take;” and he is gravely told, “ You are not obliged to
take it.” Certainly, he is not obliged to take it. No man
is obliged to follow his occupation; but unless he takes it
he must starve, except he have other means of living.

III. The act is void, because it interferes with the rights
and powers conferred on the judicial department of the gov-
ernment by the third article of the Constitution. By that
article the entire judicial power of the United States it
vested in “one Supreme Court, and in such inferior courts
as the Congress may from time to time ordain and establish,
and the judges are to hold their ¢ office during good be-
havior, ” receiving a compensation for their scrvices which
cannot be diminished.

When the Constitution was adopted, it was well known
that courts could not properly discharge their functions with-
out the aid of counsel; and it was equally well known that
such a class of men, in a free government, was absolutely
necessary to the protection of the citizen and the defence
of constitutional liberty, whenever these might be involv?ch
as history had proved they often were, in prosecutions 1m-
stituted by government. The existence and necessity of this
class, for the protection of the ecitizen, is recognized iu' the
amendment last referred to, securing to the accused,. m &
criminal prosecution, ¢ the assistance of counsel for his de-
fence.” And, further, by the thirty-fifth section of the Ju-
diciary Act, passed by a Congress in which were maby f)f
the distinguished men who framed the Constitution, parties
ate secured “the assistance of such counsel or attorneysat
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law as, by the rules of the said courts (courts of the United l
States), respectively, shall be permitted to manage and con-
duct causes therein.” As before stated, Mr. Garland, having :
complied with the terms of your second rule, was admitted i
as a counsellor of this court. Has Congress the authority |
to reverse that judgment without this court’s assent? This
the act does, if it be compulsory upon the court. The de-
cision in Ex parte Secombe* is, that the relations between a
court of the United States and the attorneys and counsellors
who practise in it, and their respective rights and duties, are
regulated by the common law; and that it has been well
settled by the rules and practice of common law courts, that
it rests exclusively with the court to determine who is quali-
fied to become one of its officers as an attorney and coun-
sellor, and for what cause he ought to be removed. Tet us
consider this question for a few moments.

1st. The admission of counsel, and dismissal when ad-
mitted, is evidently, by the act of 1789, esteemed a power
inherent in the courts, and to be exercised by them alone;
and in the decision just quoted, it is held to be one resting
“exclusively” with the courts. This being so, the propriety
of its exercise cannot be questioned by any other department
of the government. Belonging exclusively to the courts,
their judgment is conclusive.

2d. If this was not the rule, and Congress has authority
to inferfere with or revise such judgments, if they can annul
them by legislation, as is done by the act in question, then
they possess a power which may be so used as to take from
the courts the benefit of counsel, and thereby necessarily
d_efeat the right secured to the accused in criminal prosecu-
tions, of having ¢ the assistance of counsel for his defence.”
A‘Power of this description is, I submit, wholly inconsistent
with the jurisdiction conferred apon the judicial department
of the government, and fatal to the objects for which that
depa}‘t.ment was created, and is directly in conflict with the
Provision of the amendment just referred to.

———

* 19 Howard.
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IV. If I 1nderstand the Attorney-General, the only ground
upon which he maintains the validity of the act of 1865, is
that the right to be attorneys and counsellors of this court,
or of any court of the United States, is not a natural one,
but one given by law only; a right to be regulated at any
time by law, or not be given at all, or, when given, to be at
any time taken away. Without stopping to inquire whether
these propositions are correct, I deny, with perfect confi-
dence, that Congress can prohibit the appearance of counsel
in the courts of the Union. The sixth amendment of the
Constitution, before quoted, secures to the accused, in a
criminal case, “the assistance of counsel for his defence.”
This security is, therefore, not dependent upon, or subject
to, the power of Congress. They have no more authority
to deny an accused the assistance of counsel, than they have
to deny him a jury trial; or the right ¢ to be informed of the
nature and cause of the accusation;” or “to be confronted
with the witnesses against him;” or “to have compulsory
process for obtaining witnesses in his favor.” The right to
have counsel is as effectually secured as is either of the other
rights given by the amendment. If that, therefore, can be
taken away or impaired by legislation, either or all of the
other rights can be so taken away or impaired. It is true
that courts, by the common law, possess authority to adopt
rules for the admission of counsel; but this is to enable
them, for their own advantage and the benefit and protec-
tion of suitors, to obtain, not to exclude, lawyers of com-
petent legal learning and of fair character. They haveno
right to use the power so as to exclude them. On the con-
trary, it is one which it is their duty to execute to obtain

competent counsel. It would be not only in conflict with
the Constitution, but inconsistent with the principles of 2
free government, that there should exist a power to deny
counsel. In a free country, courts without counsel could
not for a moment be tolerated. The history of every Efuc}]
government demonstrates that the safety of the g‘ltlze“
greatly depends upon the existence of such a class of'men-
The courts also reguire, for the safe and correct exercts

e of
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their own powers, their aid. The preservation of liberty
itself demands counsel. In all the revolutionary struggles
of the past to attain or retain liberty, success, where it has
been achieved, has been ever owing greatly, if not princi-
pally, to their patriotic efforts. Congress would, therefore,
but convert themselves into a mere assemblage of tyrants,
regardless of the safety of the citizen, recreant to the cause
of freedom, and forgetful of the guarantees of the Constitu-
tion, if they attempted to deny to the courts and to the citi-
zen the assistance of counsel.

V. Conceding, for argument sake, the constitutionality of
the act, Mr. Garland is saved from its operation by the Pres-
ident’s pardon, with the terms of which he has complied.
By the second section of the second article of the Constitu-
tion, power is given to the President  to grant reprieves
and pardons for offences against the United States, except
in cases of impeachment.” With that exception the power I
is unlimited. It extends to every offence, and is intended '
to relieve the party who may have committed it or who may
be charged with its commission, from all the punishments
f)f every description that the law, at the time of the pardon,
Imposes,

That the law in question is a penal one I have already
proved. That the penalty which it imposes is for the offence
imputed to Mr. Garland, and of which he was technically
guilty, is also, I hope, made clear; for the offence is the one
assumed by the law, and in denying to him the right to con-
tinue a counsellor of this court, that denial was designed as
Penalty. This being the design and effect of the law, there

can be no possible doubt that Mr. Garland is saved from
that penalty by his pardon.

i May it please the court, every right-minded man—I should
’H‘lnk évery man who has within his bosom a heart capable
of sympathy—who is not the slave to a narrow political feel-

Wg—a feeling that does not embrace, as it ought to do, a

happiness—must make it the subject of his daily
a1d of h's prayers to God, that the hour may come,

nation’s

thorghts
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and come soon, when all the States shall be again within
the protecting shelter of the Union; enjoying, all of them,
its benefits, contented and happy and prosperous; sharing
all of them, in its duties; devoted, all, to its principles, and
participating alike in its renown; that hour when former
differences shall be forgotten, and nothing remembered but
our ancient concord and the equal title we have to share in
the glories of the past, and to labor together for the even
greater glories of the future. And may I not, with truth,
assure your honors that this result will be hastened Dby the
bringing within these courts of the United States, a class of
men, now excluded, who, by education, character, and pro-
fession are especially qualified by their example to influence
the public sentiment of their respective States, and to bring
these States to the complete conviction which, it is believed,
they most largely entertain—that to support and defend the
Constitution of the United States, and the government con-
stituted by it, in all its rightful authority, is not only essen-
tial to their people’s happiness and freedom, but is a duty to
their country and their God.

Mr. Justice FIELD delivered the opinion of the court.

On the second of July, 1862, Congress passed an act pre-
scribing an oath to be taken by every person elected or ap-
pointed to any office of honor or profit under the govern-
ment of the United States, either in the civil, military, or
naval departments of the public service, except the Pres-
dent, before entering upon the duties of his office, and hefore
being entitled to its salary, or other emoluments. On the
24th of January, 1865, Congress, by a supplementary act, &
tended its provisions so as to embrace attorneys and counsel-

lors of the courts of the United States. This latter act pro-
vides that after its passage no person shall be admitted a8
an attorney and counsellor to the bar of the Supreme Court,
and, after the fourth of March, 1865, to the bar of any Cir-
cuit or District Court of the United States, or of the qOUl't
of Claims, or be allowed to appear and be heard by virtue
of any previous admission, or any special power of &

ttorneys
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unless he shall have first taken and subscribed the oath pre-
seribed by the act of July 2d, 1862. It also provides that
the oath shall be preserved among the files of the court;
and if any person take it falsely he shall be guilty of perjury,
and, upon conviction, shall be subject to the pains and pen-
alties of that offence.

At the December Term, 1860, the petitioner was admitted
as an attorney and counsellor of this court, and took and
subscribed the oath then required. By the second rule, as
it then existed, it was only requisite to the admission of at-
torneys and counsellors of this court, that they should have
been such officers for the three previous years in the highest
courts of the States to which they respectively belonged, and
that their private and professional character should appear
to be fair.

In March, 1865, this rule was changed by the addition of
a clause requiring the administration of the oath, in con-
formity with the act of Congress.

In May, 1861, the State of Arkansas, of which the peti-
tioner was a citizen, passed an ordinance of secession, which
purported to withdraw the State from the U nion, and after-
wards, in the same year, by another ordinance, attached her-
self to the so-called Confederate States, and by act of the
1C)Ongress of that confederacy was received as one of its mem-

ers,

The petitioner followed the State, and was one of her rep-
resentatives—first in the lower house, and afterwards in the
Senate, of the congress of that confederacy, and was a mem-
ber of the senate at the time of the surrender of the Con-
federate forces to the armies of the United States.

h I‘Il July, 1865, he received from the President of the
United States a full pardon for all offences committed by
hig participation, direct or implied, in the Rebellion. He
10w produces his pardon, and asks permission to continue
fo practise as an attorney and counsellor of the court with-
out -taking the oath required by the act of January 24th,
1865, and the rule of the court, which he is unable to take,

¥ reason of the offices he held under the Confederate govw
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ernment. He rests his application principally upon twe
grounds:

1st. That the act of January 24th, 1865, so far as it affects
his status in the court, is unconstitutional and void; and,

2d. That, if the act be constitutional, he is released from
compliance with its provisions by the pardon of the Presi-
dent.

The oath prescribed by the act is as follows:

1st. That the deponent has never voluntarily borne arms
against the United States since he has been a citizen thereof;

2d. That he has not voluntarily given aid, countenance,
counsel, or encouragement to persons engaged in armed
hostility thereto;

8d. That he has never sought, accepted, or attempted to
exercise the functions of any office whatsoever, under any
authority, or pretended authority, in hostility to the United
States ;

4th. That he has not yielded a voluntary support to any
pretended government, authority, power, or constitution,
within the United States, hostile or inimical thereto; and,

5th. That he will support and defend the Constitution of
the United States against all enemies, foreign and domestic,
and will bear true faith and allegiance to the same.

This last clause is promissory only, and requires no cou-
gideration. The questions presented for our determination
arise from the other clauses. These all relate to past acts.
Some of these acts constituted, when they were committed,
offences against the criminal laws of the country; othe_rs
may, or may not, have been offences according to the cir-
cumstances under which they were committed, and the mo-
tives of the parties. The first clause covers one form of the
erime of treason, and the deponent must declare that he has
not been guilty of this crime, not only during the war of the
Rebellion, but during any period of his life since he has
been a citizen. The second clause goes beyond the limits
of treason, and embraces not only the giving of aid and en-
couragement ot a treasonable natare to a public enemy, but

also the giving of assistance of any kind to persons engaged
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in armed hostility to the United States. The third clause
applies to the seeking, acceptance, or exercise not only of
offices created for the purpose of more effectually carrying
on hostilities, but also of any of those offices which are re-
quired in every community, whether in peace or war, for the
administration of justice and the preservation of order. The
fourth clause not only includes those who gave a cordial and
active support to the hostile government, but also those who
yielded a reluctant obedience to the existing order, estab-
lished without their co-operation.

The statute is directed against parties who have offended
in any of the particulars embraced by these clauses. And
its object is to exclude them from the profession of the law,
or at least from its practice in the courts of the United
States. As the oath prescribed cannot be taken by these
Parties, the act, as against them, operates as a legislative de-

_cree of perpetual exclusion. And exclusion from any of the
professions or any of the ordinary avocations of life for past
conduct can be regarded in no other light than as punish-
ment for such conduct. The exaction of the oath is the
mode provided for ascertaining the parties upon whom the
act is intended to operate, and instead of lessening, increases
lis objectionable character. All enactments of this kind par-
take of the nature of bills of pains and penalties, and are
subject to the constitutional inhibition against the passage
of b'ills of attainder, under which general designation they
are included.

II} the exclusion which the statute adjudges it imposes a
Punishment for some of the acts specified which were not
Punishable at the time they were committed ; and for other
of _the acts it adds a new punishment to that before pre-
Se}'lbed, and it is thus brought within the further inhibition
of the Constitution against the passage of an ex post facto
law,. I'u the case of Cummings against The State of Mis-
Isoum, Just decided, we have had occasion to consider at
f‘:“gth the meaning of a bill of attainder and of an ex pocl
Jacto law in the clause of the Constitution forbidding their
Passage by the States, and it is unnecessary to repeat here
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what we there said. A like prohibition is contained in the
Constitution against enactments of this kind by Congress;
and the argument presented in that case against certain
clauses of the constitution of Missouri is equally applicable
to the act of Congress under consideration in this case.
The profession of an attorney and counsellor is not like
an office created by an act of Congress, which depends for
its continuance, its powers, and its emoluments upon the
will of its creator, and the possession of which may be bur-
dened with any conditions not prohibited by the Constitu-
tion. Attorneys and counsellors are not officers of the
United States; they are not elected or appointed in the
manner prescribed by the Constitution for the election and
appointment of such officers. They are officers of the court,
admitted as such by its order, upon evidence of their pos-
sessing sufficient legal learning and fair private character.
It has been the general practice in this country to obtain
this evidence by an examination of the parties. In this
court the fact of the admission of such officers in the
highest court of the States to which they respectively be-
long, for three years preceding their application, is re-
garded as sufficient evidence of the possession of the requi-
site legal learning, and the statement of counsel moving
their admission sufficient evidence that their private and
professional character is fair. The order of admission i th_e
judgment of the court that the parties possess the requl
site qualifications as' attorneys and counsellors, and are en-
titled to appear as such and conduct causes therein. From
its entry the parties become officers of the court, and are
responsible to it for professional misconduct. They %Iold
their office during good behavior, and can only be deprived
of it for misconduct ascertained and declared by the judg-
ment of the court after opportunity to be heard has bect
afforded.* Their admission or their exclusion is not tht?
exercise of a mere ministerial power. It is the exercist of

e

* MKx parte Heyfron, 7 Howard, Mississippi, 127; Fletcher v. Dainger:
field, 20 Califern’a, 430.
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judicial power, and has been so held in numerous cases.
It was so held by the Court of Appeals of New York in the
matter of the application of Cooper for admission.* ¢ Attor-
neys and counsellors,” said that court, ¢ are not only officers
of the court, but officers whose duties relate almost exelu-
sively to proceedings of a judicial nature. And hence their
appointment may, with propriety, be intrusted to the courts,
and the latter in performing this duty may very justly be
considered as engaged in the exercise of their appropriate
judicial funetions.”

In Ex parte Secombe,t a mandamus to the Supreme Court
of the Territory of Minnesota to vacate an order removing
an attorney and counsellor was denied by this court, on
the ground that the removal was a judicial act. “ We are
not aware of any case,” said the court, ¢ where a mandamus
was issued to an inferior tribunal, commanding it to reverse
or annul its decision, where the decision was in its nature a
judicial act and within the scope of its jurisdiction and dis-
cretion.”  And in the same case the court observed, that
“it has been well settled by the rules and practice of com-
mon law courts, that it rests exclusively with the court to
determine who is qualified to become one of its officers, as
an attorney and counsellor, and for what cause he ought to
be removed.”

The attorney and counsellor being, by the solemn judicial
act of the court, clothed with his office, does not hold it as a
Matter of grace and favor. The right which it confers upon
him to appear for suitors, and to argue causes, is something
more than a mere indulgence, revocable at the pleasure of
t%le court, or at the command of the legislature. It is a
nght of which he can only be deprived by the judgment of
the court, for moral or professional delinquency.

. The legislature may undoubtedly prescribe qualifications
fol‘ the office, to which he must conform, as it may, where
1t has. exclusive jurisdiction, prescribe qualifications for the
Pursuit of any of the ordinary avocations of life. The

* 22 New York, 81.

+ 19 Howard, 9.
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question, in this case, is not as to the power of Congress
to prescribe qualifications, but whether that power has been
exercised as a means for the infliction of punishment, against
the prohibition of the Constitution. That this result cannot
be effected indirectly by a State under the form of creating
qualifications we have held in the case of Cummings v. Tle
State of Missouri, and the reasoning by which that conclusion
was reached applies equally to similar action on the part of
Congress. .

This view is strengthened by a consideration of the effect
of the pardon produced by the petitioner, and the nature
of the pardoning power of the President.

The Constitution provides that the President ¢ shall have
power to grant reprieves and pardons for offences against
the United States, except in cases of impeachment.”*

The power thus conferred is unlimited, with the exception
stated. It extends to every offence known to the law, and
may be exercised at any time after its commission, either
before legal proceedings are taken, or during their pend-
ency, or after conviction and judgment. This power of the
President is not subject to legislative control. Congress
can neither limit the effect of his pardon, nor exclude from
its exercise any class of offenders. The benign prerogative
of mercy reposed in him cannot be fettered by any legis-
lative restrictions.

Such being the case, the inquiry arises as to the effect a}ld
operation of a pardon, and on this point all the authorities
concur. A pardon reaches both the punishment preseribed
for the offence and the guilt of the offender; and when thg
pardon is full, it releases the punishment and blots out of
existence the guilt, so that in the eye of the law the oﬁ'endef
is as innocent as if he had never committed the offence. 'If
granted before conviction, it prevents any of the pena}tleﬁ
and disabilities consequent upon conviction from attaching;
if granted after convieticn, it removes the penalties and
disabilities, and restores him to all his civil rights; it malkes

* Article 1T, 3 2.
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him, as it were, a new man, and gives him a new credit and
capacity,

There is only this limitation to its operation: it does not
restore offices forfeited, or property or interests vested in
others in consequence of the conviction and judgment.*

The pardon produced by the petitioner is a full pardon
“for all offences by him committed, arising from participa-
tion, direct or implied, in the Rebellion,” and is subject to
certain conditions which have been complied with. The
effect of this pardon is to relieve the petitioner from all
penalties and disabilities attached to the offence of treason,
committed by his participation in the Rebellion. So far as
that offence is concerned, he is thus placed beyond the reach
of punishment of any kind. But to exclude him, by reason
of that offence, from continuing in the enjoyment of a pre-
viously acquired right, is to enforce a punishment for that
offence notwithstanding the pardon. If such exclusion can
be cffected by the exaction of an expurgatory oath covering
the offence, the pardon may be avoided, and that accom-
plished indirectly which cannot be reached by direct legisla-
tion. It is not within the constitutional power of Congress
thus to inflict punishment beyond the reach of executive
clemency. From the petitioner, therefore, the oath required
by the act of January 24th, 1865, could not be exacted, even
if that act were not subject to any other objection than the
one thus stated.

It follows, from the views expressed, that the praver of
the petitioner must be granted.

The case of R. H. Marr is similar, in its main features, to
that of the petitioner, and his petition must also be granted.

Ar.ld the amendment of the second rule of the court, which
fequires the oath prescribed by the act of J anuary 24th, 1865,
to b'e taken by attorneys and counsellors, having been un
advusedly adopted, must be rescinded.

AND IT IS SO ORDERED.

*
. 4 _Blackstone’s Commentaries, 402; 6 Bacon’s Abridgment, tit. Pardon;
aWkins, book 2, c. 37, 32 34 and 54.
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Mr. Justice MILLER, on behalf of himself and the
CHIEF JUSTICE, and Justices SWAYNE and DAVIS,
delivered the following dissenting opinion, which applies
also to the opinion delivered in Cummings v. Missouri. (See
supra, p. 316.)

I dissent from the opinions of the court just announced.

It may be hoped that the exceptional circumstances which
give present importance to these cases will soon pass away,
and that those who make the laws, both state and national,
will find in the conduct of the persons affected by the legis-
lation just declared to be void, sufficient reason to repeal,
or essentially modify it.

For the speedy return of that better spirit, which shall
leave us no cause for such laws, all good men look with anx-
iety, and with a hope, I trust, not altogether unfounded.

But the question involved, relating, as it does, to the right
of the legislatures of the nation, and of the state, to exclude
from offices and places of high public trust, the administra-
tion of whose functions are essential to the very existence
of the government, those among its own citizens who have
been engaged in a recent effort to destroy that government
by force, can never cease to be one of profound interest.

Tt is at all times the exercise of an extremely delicate
power for this court to declare that the Congress of the na-
tion, or the legislative body of a State, has assumed an
authority not belonging to it, and by violating the Constl-
tution, has rendered void its attempt at legislation. In the
case of an act of Congress, which expresses the sense of the
members of a codrdinate department of the government, a8
much bound by their oath of office as we are to respect that
Constitution, and whose duty it is, as much as it is ours,_to
be careful that no statute is passed in violation of it, the 1n-
compatibility of the act with the Constitution should be s0
clear as to leave little reason for doubt, before we pronounce
it to be invalid.

Unable to see this incompatibility, either in the_act O_f
Congress or in the provision of the constitution of 1\1'18?0111‘1,
upon which this court has just passed, but entertaining 2
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strong conviction that both were within the competency of
the bodies which enacted them, it seems to me an occasion
which demands that my dissent from the judgment of the
court, and the reasons for that dissent, should be placed on
its records.

In the comments which I have to make upon these cases,
I shall speak of principles equally applicable to both, al-
though I shall refer more directly to that which involves
the oath required of attorneys by the act of Congress, re-
serving for the close some remarks more especially appli-
cable to the oath prescribed by the constitution of the State
of Missouri.

The Constitution of the United States makes ample pro-
vision for the establishment of courts of justice to administer
her laws, and to protect and enforce the rights of her citizens.
Article iii, section 1, of that instrument, says that ¢ the ju-
dicial power of the United States shall be vested in one
Supreme Court, and such inferior courts as the Congress
may, from time to time, ordain and establish.” Section 8
of article i, closes its enumeration of the powers conferred
on Congress by the broad declaration that it shall have
authority ¢ to make all laws which shall be necessary and
proper for carrying into execution the foregoing powers,
and all other powers vested by the Constitution in the
government of the United States, or in any department
thereof.”

Under these provisions, Congress has ordained and estab-
lished circuit courts, district courts, and territorial courts;
and has, by various statutes, fixed the number of the judges
Of the Supreme Court. It has limited and defined the juris-
diction of all these, and determined the salaries of the Jjudges
who hold them. Tt has provided for their necessary officers,
as marshals, clerks, prosecuting attorneys, bailiffs, commis-
sioners, and jurors. And by the act of 1789, commonly
called the Judiciary Act, passed by the first Congress assem-
bled under the Constitution, it is among other things en-
acted, that “in all the courts of the United States the parties
may plead and manage their causes personally; or by the
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assistance of such counsel or attorneys-at-law as, by the rules
of the said courts respectively, shall be permitted to manage
and conduct causes therein.”

It is believed that no ecivilized nation of modern times has
been without a class of men intimately connected with the
courts, and with the administration of justice, called vari-
ously attorneys, counsellors, solicitors, proctors, and other
terms of similar import. The enactment which we have
just cited recognizes this body of men, and their utility in
the judicial system of the United States, and imposes upon
the courts the duty of providing rules, by which persons en-
titled to hecome members of this class, may be permitted to
exercise the privilege of managing and conducting causes in
these courts. They are as essential to the successful work-
ing of the courts, as the clerks, sheriffs, and marshals, and
perhaps as the judges themselves, since no instance is known
of a court of law without a bar.

The right to practise law in the courts as a profession, is
a privilege granted by the law, under such limitations or
conditions in each state or government as the law-making
power may prescribe. Tt is a privilege, and not an absolute
right. The distinction may be illustrated by the difference
between the right of a party to a suit in court to defend his
own cause, and the right of another to appear and defend
for him. The one, like the right to life, liberty, and thlc
pursuit of happiness, is inalienable. The other is the privi-
lege conferred by law on a person who complies with the
preseribed conditions.

Every State in the Union, and every civilized government,
has laws by which the right to practise in its courts may be
granted, and makes that right to depend on the good moral
character and professional skill of the party on whom the
privilege is conferred. This is not only true in reference to
the first grant of license to practise law, but the continuance
of the right is made, by these laws, to depend upon the con-
tinued possession of those qualities. :

Attorneys are often deprived of this right, upon evl
of bad moral character, or specific acts of immorality

dence

r dis
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honesty, which show that they no longer possess the requi-
site qualifications.

All this is done by law, either statutory or common; and
whether the one or the other, equally the expression of leg-
islative will, for the common law exists in this country only

~as it is adopted or permitted by the legislatures, or by con-
stitutions.

No reason is perceived why this body of men, in their im-
portant relations to the courts of the nation, are not subject
to the action of Congress, to the same extent that they are
under legislative control in the States, or in any other gov-
ernment; and to the same extent that the judges, clerks,
marshals, and other officers of the court are subject to con-
gressional legislation. Having the power to establish the
courts, to provide for and regulate the practice in those
courts, to create their officers, and prescribe their functions,
can it be doubted that Congress has the full right to pre-
scribe terms for the admission, rejection, and expulsion of
attorneys, and for requiring of them an oath, to show
whether they have the proper qualifications for the dis-
charge of their duties?

; The act which has just been declared to be unconstitu-
tional is nothing more than a statute which requires of all
lawyers who propose to practise in the national courts, that
they shall take the same oath which is exacted of every ofli-
cer of the government, civil or military. This oath has two
aspects; one which looks to the past conduct of the party,
&fld one to his future conduct; but both have reference to
his disposition to support or to overturn the government, in
Whose functions he proposes to take part. In substance, he
18 required to swear that he has not been guilty of treason
to that government in the past, and that he will bear taithful
:Lllegiance to it in the future.

That fidelity to the government under which he lives, a
true and loyal attachment to it, and a sincere desire for its
Preservation, are among the most essential qualifications
which should be required in a lawyer, seems to me to be

0o clear for argument. The history of the Anglo-Saxon
VOL. 1IV. 25
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race shows that, for ages past, the members of the legal pro-
fession have been powerful for good or evil to the govern-
ment. They are, by the nature of their duties, the moulders
of public sentiment on questions of government, and are
every day engaged in aiding in the construction and enforce-
ment of the laws. From among their numbers are neces-
sarily selected the judges who expound the laws and the
Coustitution. To suffer treasonable sentiments to spread
here unchecked, is to permit the stream on which the life
of the nation depends to be poisoned at its source.

In illustration of this truth, I venture to affirm, that if all
the members of the legal profession in the States lately in
insurrection had possessed the qualification of a loyal and
faithful allegiance to the government, we should have been
spared the horrors of that Rebellion. If, then, this qualifi-
cation be so essential in a lawyer, it cannot be denied that
the statute under consideration was eminently calculated to
secure that result.

The majority of this court, however, do not base their de-
cisions on the mere absence of authority in Congress, and in
the States, to enact the laws which are the subject of con-
sideration, but insist that the Constitution of the United
States forbids, in prohibitory terms, the passage of such
laws, both to the Congress and to the States. The pro-
visions of that instrument, relied on to sustain this doctrine,
are those which forbid Congress and the States, respectively,
from passing bills of attainder and ex post faclo laws. It is
said that the act of Congress, and the provision of the con-
stitution of the State of Missouri under review, are in con-
flict with both these prohibitions, and are therefore void.

I will examine this proposition, in reference to these two
clauses of the Constitution, in the order in which they occur
in that instrument.

1. In regard to bills of attainder, I am not aware of any
judicial decision by a court of Federal jurisdiction which
undertalkes to give a definition of that term. We are there-
fore compelled to recur to the bills of attainder passed b}’
the English Parliancent, that we may learn so much of their
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peculiar characteristics, as will enable us to arrive at a sound
conclusion, as to what was intended to be prohibited by the
Constitution.

The word attainder is derived, by Sir Thomas Tomlins, in
his law dictionary, from the words attincta and attinctura, and
is defined to be ¢ the stain or corruption of the blood of a
criminal capitally condemned; the immediate inseparable
consequence of the common law, on the pronouncing the
sentence of death.” The effect of this corruption of the
blood was, that the party attainted lost all inheritable qual-
ity, and could neither receive nor transmit any property or
other rights by inheritance.

This attainder or corruption of blood, as a consequence of
judicial sentence of death, continued to be the law of Eng-
land, in all cases of treason, to the time that our Constitu-
tion was framed, and, for aught that is known to me, is the
law of that country, on condemnation for treason, at this
day.

Bills of attainder, therefore, or acts of attainder, as they
were called after they were passed into statutes, were laws
which declared certain persons atfainted, and their blood cor-
rupted so that it had lost all heritable quality. Whether it
declared other punishment or not, it was an act of attainder
if it declared this. This also seems to have been the main
feature at which the authors of the Constitution were direct-
ing their prohibition; for after having, in article i, prohib-
lted the passage of bills of attainder—in section nine, to
Congress, and in section ten, to the States—there still re-
mained to the judiciary the power of declaring attainders.
Therefore, to still further guard against this odious form of
punishment, it is provided, in section three of article iii,
concerning the judiciary, that, while Congress shall have
Power to declare the punishment of treason, no attainder of
tl‘ea‘son shall work corruption of blood or forfeiture, except
during the life of the person attainted.

This, however, while it was the chief, was not the only
peculiarity of bills of attainder which was intended to be in-
dluded within the constitutional restriction. Upon an atten-
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tive examination of the distinctive features of this kind of
legislation, I think it will be found that the following com-
prise those essential elements of bills of attainder, in addition
to the one already mentioned, which distinguish them from
other legislation, and which made them so obnoxious to the
statesmen who organized our government:

1. They were convictions and sentences pronounced by

the legislative department of the government, instead of the
b Jjudicial.
| 2. The sentence pronounced and the punishment inflicted
] were determined by no previous law or fixed rule.
‘ 3. The investigation into the guilt of the accused, if any
i* such were made, was not necessarily or generally conducted
in his presence, or that of his counsel, and no recognized
rule of evidence governed the inquiry.*

It is no cause for wonder that men who had just passed
, successfully through a desperate struggle in behalf of civil
i liberty should feel a detestation for legislation of which these
were the prominent features. The framers of our political
system had a full appreciation of the necessity of keeping
| separate and distinet the primary departments of the govern-
| ment. Mr. Hamilton, in the seventy-eighth number of the
| Federalist, says that he agrees with the maxim of Montes-
1 quieu, that “there is no liberty if the power of judging bf

not separated from the legislative and executive powers..
? And others of the ablest numbers of that publication are 'de-
voted to the purpose of showing that in our Constitution
these powers are so justly balanced and restrained that
ll neither will probably be able to make much encroa@hlpeﬂt
l upon the others. Nor was it less repugnant to their views
f of the security of personal rights, that any person should be
' condemned without a hearing, and punished without 2 ?ﬂw
previously prescribing the nature and extent of that pu_mSh'
ment. They therefore struck boldly at all this machlm?ry
of legislative despotism, by forbidding the passage of bills
of attainder and ex post facto laws, both to Congress and to
the States

Wi =
* See Story on the Constitution, § 1344.

| i
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It remains to inquire whether, in the act of Congress under
consideration (and the remarks apply with equal force to the
Missouri constitution), there is found any one of these feat-
ures of bills of attainder; and if so, whether there is suffi-
cient in the act to bring it fairly within the description of
that class of bills.

It is not claimed that the law works a corruption of blood.
It will, therefore, be conceded at once, that the act does not
contain this leading feature of bills of attainder.

Nor am I capable of seeing that it contains a conviction
or sentence of any designated person or persons. It is said
that it is not necessary to a bill of attainder that the party to
be affected 'should be named in the act, and the attainder
of the Harl of Kildare and his associates is referred to as
showing that the act was aimed at a class. It is very true
that bills of attainder have been passed against persons by
some description, when their names were unknown. But
in such cases the law leaves nothing to be done to render its
operation effectual, but to identify those persons. Their
guilt, its nature, and its punishment are fixed by the statute,
and only their personal identity remains to be made out.
Such was the case alluded to. The act declared the guilt
and punishment of the Earl of Kildare, and all who were
associated with him in his enterprise, and all that was re-
quired to insure their punishment was to prove that associ-
ation.

If this were not so, then the act was mere brutum fulmen,
and the parties other than the earl could only be punished,
notwithstanding the act, by proof of their guilt before some
competent tribunal.

No person is pointed out in the act of Congress, either by
hame or by description, against whom it is to operate. The
oath is only required of those who propose to accept an office
or to practise law; and as a prerequisite to the exercise of
the functions of the lawyer, or the officer, it is demanded
of all persons alike. Tt is said to be directed, as a class, to
those alone who were engaged in the Rebellion; but this is
manifestly incorrect, as the oath is exacted alike from the

&——
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loyal and disloyal, under the same circumstances, and none
are compelled to take it. Neither does the act declare any
conviction, either of persons or classes. If so, who are they,
and of what crime are they declared to be guilty? Nor does
it pronounce any sentence, or inflict any punishment. If
by any possibility it can be said to provide for conviction and
sentence, though not found in the act itself, it leaves the
party himself to determine his own guilt or innocence, and
pronounce his own sentence. It is not, then, the act of
Congress, but the party interested, that tries and condemns,
We shall see, when we come to the discussion of this act in
its relation to ex post facto laws, that it inflicts no punish-
ment.

A statute, then, which designates no criminal, either by
name or description—which declares no guilt, pronounces
no sentence, and inflicts no punishment—can in no sense
be called a bill of attainder.

2. Passing now to consider whether the statute is an er
post facto law, we find that the meaning of that term, as used
in the Constitution, is a matter which has been frequently
before this court, and it has been so well defined as to leave
no room for controversy. The only doubt which can arise
is as to the character of the particular case claimed to come
within the definition, and not as to the definition of the
phrase itselt.

All the cases agree that the term is to be applied to crim-
inal causes alone, and not to civil proceedings. In the
language of Justice Story, in the case of Watson v. Mercer,”
« Er post facto laws relate to penal and criminal procecd-
ings, which impose punishment and forfeiture, and not to
civil proceedings, which affect private rights retrospec-
tively.”’t

The first case on the subject is that of Calder v. Bull, and
it is the one in which the doctrine concerning ez post facld
laws is most fully expounded. The court divides all laws

* 8 Peters, 88.
+ Calder v. Bull, 3 Dallas, 386; Fletcher v. Peck, 6 Cranch, 87; Ogdent
Baunders, 12 Wheaton, 266 ; Satterlee v. Matthewson, 2 Peters, 380.
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which come within the meaning of that clause of the Con-
stitution into four classes:

1st. Every law that makes an action done before the pass-
ing of the law, and which was innocent when done, criminal,
and punishes such action.

2d. Every law that aggravates a crime, or makes it greater
than it was when committed.

3d. Every law that changes the punishment, and inflicts a
greater punishment than the law annexed to the crime when
committed.

4th. Every law that alters the rule of evidence, and re-
ceives less or different testimony than the law required at
the time of the commission of the offence to convict the
offender.

Again, the court says, in the same opinion, that “the true
distinction is between ex post faclo laws, and retrospective
laws;” and proceeds to show that, however unjust the latter
may be, they are not prohibited by the Constitution, while
the former are,

This exposition of the nature of ex post facto laws has
never been denied, nor has any court or any commentator
on the Constitution added to the classes of laws here set
forth, as coming within that clause of the organic law. In
looking carefully at these four classes of laws, two things
strike the mind as common to them all ;

Ist. That they contemplate the trial of some person
charged with an offence.

2d. That they contemplate a punishment of the person
found guilty of such offence.

Now, it seems to me impossible to show that the law in
question contemplates either the trial of a person for an
offence committed before its passage, or the punishment of
any person for such an offence. It is true that the act re-
quiring an oath provides a penalty for falsely taking it. But
this provision is prospective, as no one is supposed to take
the oath until after the passage of the law. This prospective
Penalty is the only thing in the law which partakes of a crim-

al character. It is in all other respects a civil proceeding,
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It is simply an oath of office, and it is required of all office-
holders alike. As faras I am informed, this is the first time
in the history of jurisprudence that taking an oath of office
has been called a criminal proceeding. If it is not a crim-
inal proceeding, then, by all the authorities, it is not an <
post facto law.

No trial of any person is contemplated by the act for any
past offence. Nor is any party supposed to be charged with
any offence in the only proceeding which the law provides.

A person proposing to appear in the court as an attorney
is asked to take a certain oath. There is no charge made
against him that he has been guilty of any of the crimes
mentioned in that oath. There is no prosecution. There
is not even an implication of guilt by reason of tendering
him the oath, for it is required of the man who has lost
everything in defence of the government, and whose loyalty
is written in the honorable scars which cover his body, the
same as of the guiltiest traitor in the land. His refusal to
take the oath subjects him to no prosecution., His takingit
clears him of no guilt, and acquits him of no charge.

‘Where, then, is this ex post facto law which tries and pun-
ishes a man for a crime committed before it was passed? It
can only be found in those elastic rules of construction
which cramp the powers of the Federal government when
they are to be exercised in certain directions, and enlarges
them when they are to be exercised in others. No more
striking example of this could be given than the cases be-
fore us, in one of which the Constitution of the United
States is held to confer no power on Congress to prevent
traitors practising in her courts, while in the other it is held
to confer power on this court to nullify a provision of the
constitution of the State of Missouri, relating to a qualifica-
tion required of ministers of religion. i

But the fatal vice in the reasoning of the majority i 0l
the meaning which they attach to the word punishment, 1t
its application to this law, and in its relation to the definitions
which have been given of the phrase, ex post faclo laws.

W ebster’s second definition of the word ¢punish” is this:
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“In a loose sense, to afflict with punishment, &c., with a
view to amendment, to chasten.” And it is in this loose
sense that the word is used by this court, as synonymous
with chastisement, correction, loss, or suffering to the party
supposed to be punished, and not in the legal sense, which
signifies a penalty inflicted for the commission of crime.

And so, in this sense, it is said that whereas persons who
had been guilty of the offences mentioned in the oath were,
by the laws then in force, only liable to be punished with
death and confiscation of all their property, they are by a
law passed since these offences were committed, made liable
to the enormous additional punishment of being deprived
of the right to practise law !

The law in question does not in reality deprive a person
guilty of the acts therein described of any right which he
possessed before ; for it is equally sound law, as it is the dic-
tate of good sense, that a person who, in the language of the
act, has voluntarily borne arms against the government of
the United States while a citizen thereof, or who has volun-
tarily given aid, comfort, counsel, or encouragement to per-
sons engaged in armed hostility to the government, has, by
doing those things, forfeited his right to appear in her
courts and take part in the administration of her laws.
Such a person has exhibited a trait of character which, with-
out the aid of the law in question, authorizes the court to
declare him unfit to practise before it, and to strike his name
from the roll of its attorneys if it be found there.

I have already shown that this act provides for no indict-
ment or other charge, that it contemplates and admits of no
trial, and I now proceed to show that even if the right of
t'he court to prevent an attorney, guilty of the acts men-
tioned, from appearing in its forum, depended upon the
statute, that still it inflicts no punishment in the legal sense
of that term.

: "‘Punishment,” says Mr. Wharton in his Law Lexicon,
“1s the penalty for transgressing the laws;” and this is, per-

4ps, a8 comprehensive and at the same time as accurate a
definition as can be given. Now, what law is it whose traps-




894 ExX pARTE GIARLAND. [Sug. Ct.

Opinion of Miller, J., the C. J., and Swayne and Davis, JJ., dissenting.

gression is punished in the case before us? None is referred
to in the act, and there is nothing on its face to show that it
was intended as an additional punishment for any offence
described in any other act. A part of the matters of which
the applicant is required to purge himself on oath may
amount to treason, but surely there could be no intention
or desire to inflict this small additional punishment for a
crime whose penalty already was death and confiscation of
property.

In fact the word punishment is used by the court in a
sense which would make a great number of laws, partaking
in no sense of a criminal character, laws for punishment,
and therefore ex post facto.

A law, for instance, which increased the facility for de-
tecting frauds by compelling a party to a civil proceeding to
disclose his transactions under oath would result in his pun-
ishment in this sense, if it compelled him to pay an honest
debt which could not be coerced from him before. But this
law comes clearly within the class described by this court in
Watson v. Mercer, as civil proceedings which affect private
rights retrospectively.

Aguin, let us suppose that several persons afflicted with a
form of insanity heretofore deemed harmless, shall be found
all at once to be dangerous to the lives of persons with whom
they associate. The State, therefore, passes a law that a}l
persons so affected shall be kept in close confinement un‘?ll
their recovery is assured. Here is a case of punishment i
the sense used by the court for a matter existing before the
passage of the law. Ts it an ex post facto law? And, if not,
in what does it differ from one? Just in the same manner
that the act of Congress does, namely, that the proceeding
is civil and not criminal, and that the imprisonment in the
one case and the prohibition to practise law in the other, are
not punishments in the legal meaning of that term.

The civil law maxim, « Nemo debet bis vexari, pro ¥n% d
eadam causd,” has been long since adopted into the common
law as applicable both to civil and criminal proceedings, an_d
one of the amendments of the Constitution incorporates
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principle into that instrument so far as punishment affects
life or limb. It results from this rule, that no man can be
twice lawfully punished for the same offence. We have al-
ready seen  that the acts of which the party is required to
purge himself on oath constitute the crime of treason. Now,
if the judgment of the court in the cases before us, instead of
permitting the parties to appear without taking the oath,
had been the other way, here would have been the case of a
person who, on the reasoning of the majority, is punished
by the judgment of this court for the same acts which con-
stitute the crime of treason.

Yet, if the applicant here should afterwards be indicted
for treason on account of these same acts, no one will pre-
tend that the proceedings here could be successfully pleaded
in bar of that indictment. But why not? Simply because
there is here neither trial nor punishment within the legal
meaning of these terms.

I maintain that the purpose of the act of Congress was to
require loyalty as a qualification of all who practise law in
the national courts. The majority say that the purpose was
to impose a punishment for past acts of disloyalty.

In pressing this argument it is contended by the majority
that 1o requirement can be justly said to be a qualification
which is not attainable by all, and that to demand a qualifi-
cation not attainable by all is a punishment.

The Constitution of the United States provides as a quali-
fication for the offices of President and Vice-President that
the person elected must be a native-born citizen. Is this a
punishment to all those naturalized citizens who can never
attain that qualification ? The constitutions of nearly all the
States require as a qualification for voting that the voter
shall be a white male citizen. Is this a punishment for all
the blacks who can never become white ?

Again, it was a qualification required by some of the
State constitutions, for the office of judge, that the person
should not be over sixty years of age. To a very large
n'llm.ber of the ablest lawyers in any State this is a quali.
fieation to which th ey can never attain, for every year re-
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moves them farther away from the designated age. Isita
punishment ?

The distinguished commentatcr on American law, and
chancellor of the State of New York, was deprived of that
office by this provision of the constitution of that State, and
he was thus, in the midst of his usefulness, not only turned
out of office, but he was forever disqualified from holding it
again, by a law passed after he had accepted the office.

This is a much stronger case than that of a disloyal attor-
ney forbid by law to practise in the courts, yet no one ever
thought the law was ex post facto in the sense of the Consti-
tution of the United States.

Tllustrations of this kind could be multiplied indefinitely,
but they are unnecessary.

The history of the time when this statute was passed—the
darkest hour of our great struggle—the necessity for its ex-
istence, the humane character of the President who signed
the bill, and the face of the law itself, all show that it was
purely a qualification, exacted in self-defence, of all who
took part in administering the government in any of its de-
partments, and that it was not passed for the purpose of in-
flicting punishment, however merited, for past offences.

I think I have now shown that the statute in question is
within the legislative power of Congress in its control over
the courts and their officers, and that it was not void as
being either a bill of attainder or an ex post facto law.

If I am right on the questions of qualification and punish-
ment, that discussion disposes also of the proposition, th’ft
the pardon of the President relieves the party accepting it
of the necessity of taking the oath, even if the law be valid.

I am willing to concede that the presidential pardon r¢-
lieves the party from all the penalties, or in other WOl‘d_S’
from all the punishment, which the law inflicted for his
offence. But it relieves him from nothing more. If the
oath required as a condition to practising law is not a pub
ishment, as I think I have shown it is not, then the pardon
of the President has no effect in relcasing him from the re-
quirement to take it. If it is a qualification which Congrest
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had a right to prescribe as necessary to an attorney, then
the President cannot, by pardon or otherwise, dispense with
the law requiring such qualification.

This is not only the plain rule as between the legislative
and executive departments of the government, but it is the
declaration of common sense. The man who, by counter-
feiting, by theft, by murder, or by treason, is rendered unfit
to exercise the functions of an attorney or counsellor-at-law,
may be saved by the executive pardon from the penitentiary
or the gallows, but is not thereby restored to the qualifica-
tions which are essential to admission to the bar. No doubt
it will be found that very many persons among those who
cannot take this oath, deserve to be relieved from the pro-
hibition of the law; but this in no wise depends upon the
act of the President in giving or refusing a pardon. It re-
mains to the legislative power alone to prescribe under what
circumstances this relief shall be extended.

In regard to the case of Cummings v. The State of Missouri,
allusions have been made in the course of argument to the
sanctity of the ministerial office, and to the inviolability of
religious freedom in this country.

But no attempt has been made to show that the Constitu-
tion of the United States interposes any such protection be-
tween the State governments and their own citizens. Nor
can anything of this kind be shown. The Federal Constitu-
tion contains but two provisions on this subject. One of
these forbids Congress to make any law respecting the es-
tablishment of religion, or prohibiting the free exercise
thereof. ~The other is, that no religious test shall ever be
tequired as a qualification to any office or public trust under
the United States.

No restraint is placed by that instrument on the action of
the States; but on the contrary, in the language of Story,*
“the whole power over the subject of religion is left exclu-
sively to the State governments, to be acted upon according
tf) their own sense of justice and the State constitutions.”

* Commentaries on the Constitution, ¢ 1878.
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If there ever was a case calling upon this court to exercise
all the power on this subject which properly belongs to it,
it was the case of the Rev. B. Permoli.*

An ordinance of the first municipality of the city of New
Orleans imposed a penalty on any priest who should officiate
at any funeral, in any other church than the obituary chapel.
Mr. Permoli, a Catholic priest, performed the funeral ser-
vices of his church over the body of one of his parishioners,
inclosed in a coffin, in the Roman Catholic Church of St.
Augustine. For this he was fined, and relying upon the
vague idea advanced here, that the Federal Constitution
protected him in the exercise of his holy functions, he
brought the case to this court.

But hard as that case was, the court replied to him in
the following language: “ The Constitution (of the United
States) makes no provision for protecting the citizens of the
respective States in their religious liberties; this is left to
the State constitutions and laws; nor is there any inhibition
imposed by the Constitution of the United States in this re-
spect on the States.” Mr. Permoli’s writ of error was, there-
fore, dismissed for want of jurisdiction.

In that case an ordinance of a mere local corporation for-
bid a priest, loyal to his government, from performing what
he believed to be the necessary rites of his church over the
body of his departed friend. This court said it could give
him no relief.

In this case the constitution of the State of Missouri, the
fundamental law of the people of that State, adopted by
their popular vote, declares that no priest of any church
shall exercise his ministerial functions, unless he will shm\_’,
by his own oath, that he has borne a true allegiance to his
government. This court now holds this constitutional pro-
vision void, on the ground that the Federal Constitution
forbids it. I leave the two cases to speak for themselves.

In the discussion of these cases I have said nothing, o
the one hand, of the great evils inflicted on the country by

* 8 Howard, 589.
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the voluntary action of many of those persons affected by
the laws under consideration; nor, on the othcr hand, of
the hardships which they are now suffering, much more as
a consequence of that action than of any laws which Con-
gress can possibly frame. But I have endeavored to bring
to the examination of the grave questions of constitutional
law involved in this inquiry those principles alone which
are calculated to assist in determining what the law is,
rather than what, in my private judgment, it ought to be.

Barrows ». KINDRED.

Although when statute abolishing its fictitious forms places the action of
ejectment on the same footing with other actions, as to the conclusive-
ness of the judgment, the court will give effect to the same; yet where
a plaintiff in ejectment is defeated in one suit, where he claimed through
a power of attorney rightly ruled out on the trial as void, he will not
be held to be concluded in a subsequent action where he claims under a
new deed made by the executors themselves. Having acquired a new
and distinet title, he has the same right to assert it, without prejudice
from the former suit, as a stranger would have had it passed to him.

Error to the Circuit Court of the United States for the
Southern District of Illinois; the case being thus:

The statute of Illinois regulating the action of ejectment
abolishes all fictions. Its twenty-ninth section provides that
“every judgment in the action of ejectment rendered upon
a verdict shall be conclusive as to the title established in
such action, upon the party against whom the same is ren-
lered, and against all persons claiming from, through, or
ander such party, by title aceruing after the commencement
of such action, subject to the exceptions hereinafter named,”
exceptions not material to be noticed. With this statute in
fOl‘C_e, the plaintiff in error brought an action of ejectment
agalns:c the defendant in error in the court below, and upon
the trial produced a chain of title, consisting of a patent
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