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Brosst ET AL. v. BROBST.

This court cannot take jurisdiction on a certificate of division in a case
where the question certified is one of fact and can only be determined
by an examination of the evidence in the record.

Tuis case came here on a certificate of division from the
Circuit Court of the United States for the Eastern District
of Pennsylvania.

The record showed a litigation in respect to an alleged
fraud in obtaining a deed of large tracts of land by the prin-
cipal defendant from the complainant. The decree found
the fraud alleged, and held the deed null as to the principal
defendant, but stated that the judges were opposed in opinion
on the question whether his four co-defendants, who claimed
by deeds under Lim, were chargeable as privies to the fraud,
and this question was accordingly certified to this court.

Messrs. Brent and Merrick moved to dismiss the case for
want of jurisdiction.

The CHIEF JUSTICE: The question is one of fact, and
can only be determined by an examination of the evidence
in the record; and it has been repeatedly determined that
only questions of law upon distinet points in a cause can be
brought to this court by certificate.*

An order must be made, therefore, remanding this cause
to the Circuit Court, without answer to the question certi-
fied, for want of jurisdiction.

Ex pARTE MILLIGAN.

1 Circuit Courts, as well as the judges thereof, are authorized, by the four-
teenth section of the Judiciary Act, to issue the writ of Aabeas corpus
for the purpose of inquiring into the cause of commitment, and they have

* Wilson ». Barnum, 8 Howard, 261.
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jurisdiction, except in cases where the privilege of the writ is suspended,
to hear and determine the question, whether the party is entitled to be
discharged.

. The usual course of proceeding is for the court, on the application of the
prisoner for a writ of habeas corpus, to issue the writ, and on its return
to hear and dispose of the case; but where the cause of imprisonment
is fully shown by the petition, the court may, without issuing the writ,
consider and determine whether, upon the facts presented in the pe-
tition, the prisoner, if brought before the court, would be discharged.

. When the Circuit Court renders a final judgment refusing to discharge
the prisoner, he may bring the case here by writ of error; and if the
judges of the Circuit Court, being opposed in opinion, can render no
judgment, he may have the point upon which the disagreement happens
certified to this tribunal.

. A petition for a writ of kabeas corpus, duly presented, is the institution
of a cause on behalf of the petitioner; and the allowance or refusal of
the process, as well as the subsequent disposition of the prisoner, is mat-
ter of law and not of discretion.

. A person arrested after the passage of the act of March 8d, 1863, ¢‘re-
lating to kabeas corpus and regulating judicial proceedings in certain
cases,”” and under the authority of the said act, was entitled to his dis-
charge if not indicted or presented by the grand jury convened at the
first subsequent term of the Circuit or District Court of the United
States for the district.

. The omission to furnish a list of the persons arrested, to the judges of the
Circuit or District Court as provided in the said act, did not impair the
right of such person, if not indicted or presented, to his discharge.

. Military commissions organized during the late civil war, in a State not
invaded and not engaged in rebellion, in which the Federal courts
were open, and in the proper and unobstructed exercise of their judicial
functions, had no jurisdiction to try, convict, or sentence for any crim-
inal offence, a citizen who was neither a resident of a rebellious State,
nor a prisoner of war, nor a person in the military or naval service.
And Congress could not invest them with any such power.

- The guaranty of trial by jury contained in the Constitution was intended
for a state of war as well as a state of peace; and is equally binding
upon rulers and people, at all times and under all circumstances.

. The Federal authority having been unopposed in the State of Indiana,
and the Federal courts open for the trial of offences and the redress of
grievances, the usages of war could not, under the Constitution, afford
any sanction for the trial there of a citizen in civil life, not connected
with the military or naval service, by a military tribunal, for any offence
whatever.

10. Cases arising in the land or naval forces, or in the militia. in time of '
war or public danger, are excepted from the necessity of presentment
or indictment by a grand jury; and the right of trial by jury, in such
cages, is #1bject to the same exceptions.




4 Ex parTE MILLIGAN. [Sup. Ct.

Statement of the case.

11. Neither the President, nor Congress, nor the Judiciary can disturb anv
one of the safeguards of civil liberty incorporated into the Constitu-
tion, except so far as the right is given to suspend in certain cases the
privilege of the writ of Aabeas corpus.

12. A citizen not connected with the military service and resident in a State
where the courts are open and in the proper exercise of their jurisdic-
tion cannot, even when the privilege of the writ of Zabeas corpus is sus-
pended, be tried, convicted, or sentenced otherwise than by the ordi-
nary courts of law.

13. Suspension of the privilege of the writ of Aabeas corpus does not suspend
the writ itself. The writ issues as a matter of course; and, on its re-
turn, the court decides whether the applicant is denied the right of
proceeding any further.

14. A person who is a resident of a loyal State, where he was arrested ; whe
was never resident in any State engaged in rebellion, nor connected
with the military or naval service, cannot be regarded as a prisoner of
war.

Tois case came before the court upon a certificate of
division from the judges of the Circuit Court for Indiana,
on a petition for discharge from unlawful imprisonment.

The case was thus:

An act of Congress—the Judiciary Act of 1789,* section
14—enacts that the Circuit Courts of the United States

“Shall have power to issue writs of habeas corpus. And that
either of the justices of the Supreme Court, as well as judges of
the District Courts, shall have power to grant writs of habeas
corpus for the purpose of an inquiry into the cause of commit-
ment. Provided,” &ec.

Another act—that of March 3d, 1863,1 “relating to habeas
corpus, and regulating judicial proceedings in certain cases”
—an act passed in the midst of the Rebellion—malkes various
provisions in regard to the subject of it.

The first section authorizes the suspension, during the
Rebellion, of the writ of habeas corpus, throughout the United
States, by the President.

Two following sections limited the authority in certain
respects.

* 1 Stat at Large, 81, + 12 Id. 766.
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The second section required that lists of all persons, being
citizens of States in which the administration of the laws
had continued unimpaired in the Federal courts, who were
then held, or might thereafter be held, as prisoners of the
United States, under the authority of the President, other-
wise than as prisoners of war, should be furnished by the
Secretary of State and Secretary of War to the judges of
the Circuit and District Courts. These lists were to contain
the names of all persons, residing within their respective
Jjurisdictions, charged with violation of national law. And
it was required, in cases where the grand jury in attendance
upon any of these courts should terminate its session without
proceeding by indictment or otherwise against any prisoner
named in the list, that the judge of the court should forth-
with make an order that such prisoner, desiring a discharge,
should be brought before him or the court to be discharged,
on entering into recognizance, if required, to keep the peace
and for good behavior, or to appear, as the court might
direct, to be further dealt with according to law. Every
officer of the United States having custody of such prisoners
was required to obey and execute the judge’s order, under
penalty, for refusal or delay, of fine and imprisonment.

The third section enacts, in case lists of persons other
than prisoners of war then held in confinement, or thereafter
arrested, should not be furnished within twenty days after
the passage of the act, or, in cases of subsequent arrest,
within twenty days after the time of arrest, that any citizen,
after the termination of a session of the grand jury without
indictment or presentment, might, by petition alleging the
facts and verified by oath, obtain the judge’s order of dis-
charge in favor of any person so imprisoned, on the terms
and conditrons prescribed in the second section.

This act made it the duty of the District Attorney of the
United States to aftend examinations on petitions for dis
charge.

By proclamation,* dated the 15th September following

* 13 Stat. at Large, 734.
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the President reciting this statute suspended the privilege
of the writ in the cases where, by his authority, military,
naval, and civil officers of the United States ¢ hold persons
in their custody either as prisoners of war, spies, or aiders
and abettors of the enemy, . . . or belonging to the land or
naval forces of the United States, or otherwise amenable to
military law, or the rules and articles of war, or the rules
or regulations prescribed for the military or naval services,
by authority of the President, or for resisting a draft, or for
any other offence against the military or naval service.”

With both these statutes and this proclamation in force,
Lamdin P. Milligan. a citizen of the United States, and a
resident and citizen of the State of Indiana, was arrested on
the 5th day of October, 1864, at his home in the said State,
by the order of Brevet Major-General Hovey, military com-
mandant of the District of Indiana, and by the same author-
ity confined in a military prison, at or near Indianapolis, the
capital of the State. On the 21st day of the same month,
he was placed on trial before a ¢“military commission,” con-
vened at Indianapolis, by order of the said General, upon
the following charges; preferred by Major Burnett, Judge
Advocate of the Northwestern Military Department, namely:

1. “ Conspiracy against the Government of the United
States ;"

2. « Affording aid and comfort to rebels against the
authority of the United States;”

3. ¢“Inciting insurrection ;”

4. “Disloyal practices;”” and

5. «“Violation of the laws of war.”

Under each of these charges there were various specifica-
tions. The substance of them was, joining and aiding, at
different times, between October, 1863, and August, 1864, a
secret society known as the Order of American Knights or
Sons of Liberty, for the purpose of overthrowing the Gov-
ernment and duly constituted authorities of the United
States; holding communication with the enemy; conspiring
to seize munitions of war stored in the arsenals; to liberate
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prisoners of war, &c.; resisting the draft, &c.; . . . “at a
period of war and armed rebellion against the authority of
the United States, at or near Indianapolis, [and various other
places specified] in Indiana, a State within the military
lines of the army of the United States, and the theatre of
military operations, and which had been and was constantly
threatened to be invaded by the enemy.” These were am-
plified and stated with various circumstances.

An objection by him to the authority of the commission
to try him being overruled, Milligan was found guilty on all
the charges, and sentenced to suffer death by hanging;
and this sentence, having been approved, he was ordered to
be executed on Friday, the 19th of May, 1865.

On the 10th of that same May, 1865, Milligan filed his
petition in the Circuit Court of the United States for the Dis-
trict of Indiana, by which, or by the documents appended to
which as exhibits, the above facts appeared. These exhibits
consisted of the order for the commission; the charges and
specifications; the findings and sentence of the court, with
a statement of the fact that the sentence was approved by
the President of the United States, who directed that it
should ¢“be carried into execution without delay;” all “by
order of the Secretary of War.”

The petition set forth the additional fact, that while the
petitioner was held and detained, as already mentioned, in
military custody (and more than twenty days after his arrest),
a grand jury of the Circuit Court of the United States for the
District of Indiana was convened at Indianapolis, his said
place of confinement, and duly empanelled, charged, and
sworn for said district, held its sittings, and finally adjourned
without having found any bill of indictment, or made any

—

presentment whatever against him. That at no time had A

ke been-in the military s6rvice of the United States, or in
any way connected with the land or naval force, or the
militia in actual service; nor within the limits of any State
whose citizens were engaged in rebellion against the United
States, at any time during the war; but during all the time
aforesaid, and for twenty years last past, he had heen an
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inhabitant, resident, and citizen of Indiana. And so, that it
had been “wholly out of his power to have acquired bellig-
erent rights, or to have placed himself in such relation to
the government as to have enabled him to violate the laws
of war.”

The record, in stating who appeared in the Circuit Court,
ran thus:

“ Be it remembered, that on the 10th day of May, A.D. 1865, in
the court aforesaid, before the judges aforesaid, comes Jonathan
W. Gorden, Esq., of counsel for said Milligan, and files here, in
open court, the petition of said Milligan, to be discharged.” . . .
“ At the same time comes John Hanna, Esquire, the attorney
prosecuting the pleas of the United States in this behalf. And
thereupon, by agreement, this application is submitted to the
court, and day is given, &c.”

The prayer of the petition was that under the already
mentioned act of Congress of March 3d, 1863, the petitioner
might be brought before the court, and either turned over
to the proper civil tribunal to be proceeded with according
to the law of the land, or discharged from custody alto-
gether.

At the hearing of the petition in the Circuit Court, the
opinions of the judges were opposed upon the following
questions:

I. On the facts stated in the petition and exhibits, ought
a writ of habeas corpus to be issued according to the prayer
of said petitioner?

II. On the facts stated in the petition and exhibits, ought
the said Milligan to be discharged from custody as in said
petition prayed ?

IIT. Whether, upon the facts stated in the petition and
exhibits, the military commission had jurisdiction legally to
try and sentence said Milligan in manner and form, as in
said petition and exhibit is stated ?

And these questions were certified to this court under the
provisions of the act of Congress of April 29th, 1802,* an act

* 2 Stat. at Large, 159.
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which provides ¢ that wheniever any question shall occur be-
fore a Circuit Court, upon which the opinions of the judges
shall be opposed, the point upon which the disagreement
shall happen, shall, during the same term, upon the request
of either party or their counsel, be stated under the direction
of the judges, and certified under the seal of the court to the
Supreme Court, at their next session to be held thereafter;
and shall by the said court be finally decided: and the de-
cision of the Supreme Court and their order in the premises
shall be remitted to the Circuit Court, and be there entered
of record, and shall have effect according to the nature of the
said judgment and order: Provided, That nothing herein
contained shall prevent the cause from proceeding, if, in the
opinion of the court, further proceedings can be had without
prejudice to the merits.”

The three several questions above mentioned were argued
at the last term. And along with them an additional ques-
tion raised in this court, namely :

IV. A question of jurisdiction, as—1. Whether the Circuit
Court had jurisdiction to hear the case there presented ?—
2. Whether the case sent up here by certificate of division
was 8o sent up in conformity with the intention of the act of
1802% in other words, whether this court had jurisdiction
of the questions raised by the certificate ? a.

Mr. J. E. McDonald, Mr. J. S. Black, Mr. J. H. Garfild,
and Mr. David Dudley Field, for the petitioner. Mr. McDonald
opening the case fully, and stating and examining the pre-
liminary proceedings.

Mr. Speed, A. G., Mr. Stanbery, and Mr. B. F. Butler, special
co.unsel of the United States, conira. Mr. Stanbery confining
himself to the question of jurisdiction under the act of 1802.

Ox THE SIDE OF THE UNITED STATES.
I. JurispicrIoN.

1. As to the jurisdiction of the Circuit Court.—The record
shows that the application was made to the court in open
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session. The language of the third section contemplates
that it shall be made to a ¢ judge.”

But, independently of this, the record does not state the
facts necessary to bring the case within the act of 1863. It
does not show under which section of the act it is presented;
nor allege that the petitioners are state or political prisoners
otherwise than as prisoners of war; nor that a list has been
brought in, or that it has not been brought in. If a list
had been brought in containing the name of one of these
petitioners, it would have been the judge’s duty to inquire
into his imprisonment; if no list had been brought in, his
case could only be brought before the court by some pe-
tition, and the judge, upon being satisfied that the allega-
tions of the petition were true, would discharge him. But
there is no certificate in the division of opinion that the
judges were or were not satisfied that the allegations of these
petitioners were true; nor were the petitions brought under
the provisions of that duty. But conceding, for argument’s
sake, this point, a graver question exists.

2. As to the jurisdiction of this court.—If there is any juris-
diction over the case here, it must arise under the acts of
Congress which give to this court jurisdiction to take cog-
nizance of questions arising in cases pending in a Circuit
Court of the United States and certified to the court for its
decision, and then to be remanded to the Circuit Court.
This is appellate jurisdiction, and is defined and limited by
the single section of the act of April 29, 1802.

The case is not within the provisions of this section.

First. The question in the court below arose upon the ap-
plication for a habeas corpus, before there was a service upon
the parties having the petitioner in custody, before an an-
swer was made by those parties, before the writ was ordered
or issued, while yet there was no other party before the
court, except the petitioner. The case was then an ex parte
case, and is so still. The proceeding had not yet ripened
into a ¢ cause.”

No division of opinion in such a case is within the pur-
view of the section. The division of opinion on which this
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court can act, must occur in the progress of a case where
the parties on both sides are before the court, or have a
status in the case. The right to send the question or point
of division to this court can only arise upon the motion of
the parties, or either of them,—not by the court on its own mo-
tion or for its own convenience. The record hardly exhibits
the Attorney of the United States, Mr. Hanna, as taking
any part.

The parties have an equal right to be heard upon the ques-
tion in the court below. It must appear to them in open
court that the judges are divided in opinion. They must
have an equal right to move for its transfer to this court.
They must have an equal opportunity to follow it here and
to argue it here,—not as volunteers, not as amici curie, not
by permission, but as parties on the record, with equal rights.

This record shows no parties, except the petitioner. Its
title is K parte Milligan. The persons who are charged in
the petition as having him in wrongful custody are not made
parties, and had, when the question arose, no right to be
heard as parties in the court below, and have no right to be
heard as parties in this court.

In such a case, this court cannot answer any one of the
questions sent here, especially the one, “Had the Military
Commission jurisdiction to try and condemn Milligan ?” For
if the court answer that question in the negative, its answer is
a final decision, and, as it is asserted, settles it for all the future
of the case below; and when, hereafter, that case shall, in
its progress, bring the parties complained of before the court,
silences all argument upon the vital point so decided.* What
becomes of the whole argument which will be made on the
other side, of the right of every man before being condemned
of erime, to be heard and tried by an impartial jury?

Second. This being an ex parte application for a writ of
habeas corpus made to a court, the division of opinion then
occurring was in effect a decision of the case.

28* United States v. Daniel, 6 ‘Wheaton, 542; Davis v. Braden, 10 Peters;
9
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The case was ended when the court declined to issue the
writ. It was not a division of opinion occurring in the prog-
ress of a case or the trial of a case, and when it was an-
nounced to the petitioner that one judge was in favor of
granting the writ, and that the other would not grant it—
that settled and ended the case. The case had not arisen
within the meaning of the statute, when from necessity the
case and the progress of the case must stop until the ques-
tion should be decided. And as Milligan was sentenced to
be hanged on the 19th May, for anght that appears, we are
discussing a question relating to the liberty of a dead man.
Having been sentenced to be hanged on the 19th, the pre.
sumption is that he was hanged on that day. Any answer
to the questions raised will therefore be answers to moot
points—answers which courts will not give.*

Third. If the parties had all been before the court below,
and the case in progress, and then the questions certified, and
the parties were now here, the court would not answer these
questions.

1. Every question involves matters of fact not stated in an
agreed case, or admitted on demurrer, but alleged by one of
the parties, and standing alone on his ex parfe statement.t

2. All the facts bearing on the questions are not set forth,
s0 that even if the parties had made an agreed state of facts,
yet if this court find that other facts important to be known
before a decision of the question do not appear, the questions
will not be answered.{

8. The main question certified, the one, as the counsel for
the petitioners assert, on which the other two depend, had
not yet arisen for decision, especially for final decision, so
that if the parties had both concurred in sending that ques-
tion here, this court could not decide it.

If it be said this question did arise upon the applica-
tion for the writ, it did not then arise for final decision, but
only as showing probable cause, leaving it open and unde-

* 6 Wheaton, 548; 10 Peters, 290.
+ Wilson ». Barnum, 8 Howard, 262.
1 United States v. City Bank of Columbus, 19 Id. 385.
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cided until the answer should be made to the writ. A case,
upon application for the writ of habeas corpus, has no status
as a case until the service of the writ on the party having
the petitioner in custody, and his return and the production
of the body of -the petitioner. No issue arises until there is
a return, and when that is made the issue arises upon it, and
in the conrts of the United States it is conclusive as to the
facts contained in the return.*

4. The uniform practice in this court is against its juris-
diction in such a case as this upon ex parte proceedings.

All the cases (some twenty in number) before this court,
on certificates of division, during all the time that this juris-
diction has existed, are cases between parties, and stated in
the usual formula of A. v. B., or B. ad sectam A.

So, too, all the rules of this court as to the rights and duties
of parties in cases before this court, exclude the idea of an
ex parte case under the head of appellate jurisdiction.

II. THE MERITS OR MAIN QUESTION.

Mr. Speed, A. G., and Mr. Builer : By the settled practice
of the courts of the United States, upon application for a
writ of habeas corpus, if it appear upon the facts stated by the
petitioner, all of which shall be taken to be true, that he
could not be discharged upon a return of the writ, then no
writ will be issued. Therefore the questions resolve them-
selves into two

L. Had the military commission jurisdiction to hear and
determine the case submitted to it?

IL. The jurisdiction failing, had the military authorities
of the United States a right, at the time of filing the petition,
to detain the petitioner in custody as a military prisoner, or
for trial before a civil court ?

1. A military commission derives its powers and authority
wholly from martial law; and by that law and by military
authority only are its proceedings to be judged or reviewed.t

* Commonwealth ». Chandler, 11 Massachusetts 83.

242 Dynes v. Hoover, 20 Howard, 78; Ex parte Vallandigham, 1 Wallacq
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2. Martial law is the will of the commanding officer of
an armed force, or of a geographical military department,
expressed in time of war within the limits of his military
jurisdiction, as necessity demands and prudence dictates,
restrained or enlarged by the orders of his military chief, or
supreme executive ruler.*

3. Military law is the rules and regulations made by the
legislative power of the State for the government of its land
and naval forces.t

4. The laws of war (when this expression is not used as a
generic term) are the laws which govern the conduct of bel-
ligerents towards each other and other nations, flagranti bello.

These several kinds of laws should not be confounded, as
their adjudications are referable to distinet and different tri-
bunals.

Infractions of the laws of war can only be punished or
remedied by retaliation, negotiation, or an appeal to the
opinion of nations.

Offences against military laws are determined by tribunals
established in the acts of the legislature which create these
laws—such as courts martial and courts of inquiry.

The officer executing martial law is at the same time
supreme legislator, supreme judge, and supreme executive.
As necessity makes his will the law, he only can define and
declare it; and whether or not it is infringed, and of the ex-
tent of the infraction, he alone can judge; and his sole order
punishes or acquits the alleged offender.

But the necessities and effects of warlike operations which
create the law also give power incidental to its execution.
It would be impossible for the commanding general of an
army to investigate each fact which might be supposed to
interfere with his movements, endanger his safety, aid his
enemy, or bring disorder and crime into the community
under his charge. He, therefore, must commit to his offi-

* Hansard’s Parliamentary Debates, 8d series, vol. 95, p. 80. Speech of
the Duke of Wellington. Opinions of Attorneys-General, vol. 8, p. 367.
¥+ Kent’s Co amentaries, vol. 1, p. 341, note A.
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cers, and in practice, to a board of officers, as a tribunal, by
whatever name it may be called, the charge of examining
the circumstances and reporting the facts in each particular
case, and of advising him as to its disposition—the whole
matter to be then determined and executed by his order.*

Hence arise military commissions, to investigate and deter-
mine, not offences against military law by soldiers and sailors,
not breaches of the common laws of war by belligerents, but
the quality of the acts which are the proper subject of re-
straint by martial law.

Martial law and its tribunals have thus come to be recog-
nized in the military operations of all civilized warfare.
Washington, in the Revolutionary war, had repeated re-
course to military commissions. General Scott resorted to
them as instruments with which to govern the people of
Mexico within his lines. They are familiarly recognized in
express terms by the acts of Congress of July 17th, 1862,
chap. 201, sec. 5; March 18th, 1863, chap. 75, sec. 36; Reso-
lution No. 18, March 11th, 1862; and their jurisdiction over
certain offences is also recognized by these acts.

But, as has been seen, military commissions do not thus
derive their authority. Neither is their jurisdiction confined
to the classes of offences therein enumerated.

Assuming the jurisdiction where military operations are
being in fact carried on, over classes of military offences,
Congress, by this legislation, from considerations of public
safety, has endeavored to extend the sphere of that jurisdic-
tion over certain offenders who were beyond what might be
supposed to be the limit of actual military occupation.

As the war progressed, being a civil war, not unlikely, as
the facts in this record abundantly show, to break out in
any portion of the Union, in any form of insurrection, the
President, as commaunder-in-chief, by his proclamation of
September 24th, 1862, ordered :

“That during the existing insurrection, and as a necessary

* Examination of Major André before board of officers, Colonial pam.
phlets, vol. 18, <
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means for suppressing the same, all rebels and insurgents, their
aiders and abettors, within the United States, and all persons
discouraging volunteer enlistments, resisting militia drafts, or
guilty of any disloyal practice, affording aid and comfort to
rebels, against the authority of the United States, shall be sub-
ject to martial law, and liable to trial and punishment by courts
martial or military commission.

“Second. That the writ of habeas corpus is suspended in re-
spect to all persons arrested, or who now, or hereafter during
the Rebellion shall be, imprisoned in any fort, camp, arsenal,
military prison, or other place of confinement, by any military
authority, or by the sentence of any court martial or military
commission.”

This was an exercise of his sovereignty in carrying on
war, which is vested by the Constitution in the President.*

This proclamation, which by its terms was to continue
during the then existing insurrection, was in full force dur-
ing the pendency of the proceedings complained of, at the
time of the filing of this petition, and is still unrevoked.

While we do not admit that any legislation of Congress
was needed to sustain this proclamation of the President, it
being clearly within his power, as commander-in-chief, to
issueit; yet, if it is asserted that legislative action is necessary
to give validity to it, Congress has seen fit to expressly ratify
the proclamation by the act of March 8d, 1863, by declaring
that the President, whenever in his judgment the public
safety may require it, is authorized to suspend the writ of
habeas corpus in any case throughout the United States, and
in any part thereof.

The offences for which the petitioner for the purpose of
this hearing is confessed to be guilty, are the offences enu-
merated in this proclamation. The prison in which he is
confined is a ‘“military prison” therein mentioned. As to
him, his acts and imprisonment, the writ of habeas corpus is
expressly suspended.

Apparently admitting by his petition that a military com-

* Brovn v. The United States, 8 Cranch, 153.
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mission might have jurisdiction in certain cases, the peti-
tioner seeks to except himself by alleging that he is a citizen
of Indiana, and has never been in the naval or military ser-
vice of the United States, or since the commencement of the
Rebellion a resident of a rebel State, and that, therefore, it
had been out of his power to have acquired belligerent rights
and to have placed himself in such a relation to the govern-
ment as to enable him to violate the laws of war.

But neither residence nor propinquity to the field of actual
hostilities is the test to determine who is or who is not sub-
ject to martial law, even in a time of foreign war, and cer-
tainly not in a time of civil insurrection. The commander-
in-chief has full power to make an effectual use of his forces.
He must, therefore, have power to arrest and punish one
who arms men to join the enemy in the field against him;
one who holds correspondence with that enemy; one who
is an officer of an armed force organized to oppose him;
one who is preparing to seize arsenals and release prisoners
of war taken in battle and confined within his military lines.

These crimes of the petitioner were committed within the
State of Indiana, where his arrest, trial, and imprisonment
took place; within a military district of a geographical mil-
itary department, duly established by the commander-in
chief; within the military lines of the army, and upon the
theatre of military operations; in a State which had been
and was then threatened with invasion, having arsenals
which the petitioner plotted to seize, and prisoners of war
whom he plotted to liberate; where citizens were liable to
be made soldiers, and were actually ordered into the ranks;
and to prevent whose becoming soldiers the petitioner con-
spired with and armed others.

Thus far the discussion has proceeded without reference
to the effect of the Constitution upon war-making powers,
duties, and rights, save to that provision which makes the
President commander-in-chief of the armies and navies.

Does the Constitution provide restraint upon the exercise
of this power ? '

VOL. IvV. - 2
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The people of every sovereign State possess all the rights
and powers of government. The people of these States in
forming a “more perfect Union, to insure domestic tran-
quillity, and to provide for the common defence,” have
vested the power of making and carrying on war in the
general government, reserving to the States, respectively,
only the right to repel invasion and suppress insurrection
“of such imminent danger as will not admit of delay.”
This right and power thus granted to the general govern-
ment is in its nature entirely executive, and in the absence
of constitutional limitations would be wholly lodged in the
President, as ehief executive officer and commander-in-chief
of the armies and navies.

Lest this grant of power should be so broad as to tempt
its exercise in initiating war, in order to reap the fruits of
victory, and, therefore, be unsafe to be vested in a single
branch of a republican government, the Constitution has
delegated to Congress the power of originating war by dec
laration, when such declaration is necessary to the com
mencement of hostilities, and of provoking it by issuing
letters of marque and reprisal; consequently, also, the power
of raising and supporting armies, maintaining a navy, em-
ploying the militia, and of making rules for the govern-
ment of all armed forces while in the service of the United
States.

To keep out of the hands of the Executive the fruits of
victory, Congress is also invested with the power to ¢ make
rules for the disposition of captures by land or water.”

After war is originated, whether by declaration, invasion,
or insurrection, the whole power of conducting it, as to
manner, and as to all the means and appliances by which
war is carried on by civilized nations, is given to the Presi
dent. e is the sole judge of the exigencies, necessities,
and duties of the occasion, their extent and duration.*

During the war his powers must be without limit, because,
if defending, the means of offence may be nearly illimitable;

* Luther v. Borden, 7 Iloward, 42-45; Martin v. Mott, 12 Wheaton, 19
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or, if acting offensively, his resources must be proportionate
to the end in view,—“to conquer a peace.” New difficulties
are constantly arising, and new combinations are at once to
be thwarted, which the slow movement of legislative action
cannot meet.*

These propositions are axiomatic in the absence of all
restraining legislation by Congress.

Much of the argument on the side of the petitioner will
rest, perhaps, upon certain provisions—not in the Consti-
tution itself, and as originally made, but now seen in the
Amendments made in 1789: the fourth, fifth, and sixth
amendments. They may as well be here set out:

4. The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue but upon prob-
able cause supported by oath or affirmation, and particularly
describing the place to be searched and the persons or things
to be seized.

5. No person shall be held to answer for a capital or other-
wise infamous crime, unless on a presentment or indictment of
a grand jury, except in cases arising in the land or naval forces,
or in the militia when in actual service in time of war or publie
danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor be de-
prived of life, liberty, or property, without due process of law;
nor shall private property be taken for public use without just
compensation.

6. In all criminal prosecutions the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed,

- - . and to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to
have the assistance of counsel for his defence.

In addition to these, there are two preceding amendments

* Federalist, No. 26, by Hamilton; No. 41, by Madison.
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which we may also mention, to wit: the second and third.
They are thus:

2. A well-regulated militia being necessary to the security of
a free State, the right of the people to keep and bear arms shall
not be infringed.

3. No soldier shall in time of peace be quartered in any house
without the consent of the owner, nor in time of war but in a
manner to be prescribed by law.

It will be argued that the fourth, fifth, and sixth articles,
as above given, are restraints upon the war-making power;
but we deny this. All these amendments are in pari materid,
and if either is a restraint upon the President in carrying on
war, in favor of the citizen, it is difficult to see why all of
them are not. Yet will it be argued that the fifth article
would be violated in “ depriving of life, liberty, or property,
without due process of law,” armed rebels marching to at-
tack the capital? Or that the fourth would be violated by
searching and seizing the papers and houses of persons in
open insurrection and war against the government? It can-
not properly be so argued, any more than it could be that
it was intended by the second article (declaring that ¢ the
right of the people to keep and bear arms shall not be in-
fringed”) to hinder the President from disarming insurrec-
tionists, rebels, and traitors in arms while he was carrying
on war against them.

These, in truth, are all peace provisions of the Constitu-
tion, and, like all other conventional and legislative laws
and enactments, are silent amidst arms, and when the safety
of the people becomes the supreme law.

By the Constitution, as originally adopted, no limitations
were put upon the war-making and war-conducting powers
of Congress and the President; and after discussion, and after
the attention of the country was called to the subject, no
other limitation by subsequent amendment has been made,
except by the Third Article, which prescribes that ¢“no
soldier shall be quartered in any house in time of peace
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without consent of the owner, or in time of war, except in a
manner prescribed by law.”

This, then, is the only expressed constitutional restraint
upon the President as to the manner of carrying on war.
There would seem to be no implied one; on the contrary,
while carefully providing for the privilege of the writ of
habeas corpus in time of peace, the Constitution takes it for
granted that it will be suspended “in case of rebellion or
invasion (4. e., in time of war), when the public safety re-
quires it.”

The second and third sections of the act relating to habeas
corpus, of March 3d, 1863, apply only to those persons who
are held as “state or political offenders,” and not to those
who are held as prisoners of war. The petitioner was as
much a prisoner of war as if he had been taken in action
with arms in his hands.

They apply, also, only to those persons, the cause of whose
detention is not disclosed; and not to those who, at the time
when the lists by the provisions of said sections are to be
furnished to the court, are actually undergoing trial before
military tribunals upon written charges made against them.

The law was framed to prevent imprisonment for an in-
definite time without trial, not to interfere with the case of
prisoners undergoing trial. Its purpose was to make it
certain that such persons should be tried.

Notwithstanding, therefore, the act of March 3, 1863, the
commission had jurisdiction, and properly tried the prisoner.

The petitioner does not complain that he has been kept
in ignorance of the charges against him, or that the investi-
gation of those charges has been unduly delayed.

Finally, if the military tribunal has no jurisdiction, the
petitioner may be held as a prisoner of war, aiding with arms
the enemies of the United States, and held, under the author-
ity of the United States, until the war terminates, then to be
handed over by the military to the civil authorities, to be
tried for his crimes under the acts of Congress, and before
the courts which he has selected.
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ON THE SIDE OF THE PETITIONER.

Mr. David Dudley Field :

Certain topics have been brought into this discussion
which have no proper place in it, and which I shall endeavor
to keep out of it.

This is not a question of the discipline of camps; it is not
a question of the government of armies in the field; it is not
a question respecting the power of a conqueror over con-
quered armies or conquered states.

It is not a question, how far the legislative department of
the government can deal with the question of martial rule.
‘Whatever has been done in these cases, has been done by
the executive department alone.

Nor is it a question of the patriotism, or the character, or
the services of the late chief magistrate, or of his consti-
tutional advisers. A e

It is a question of the rights of the citizen in fime of war.

Is it true, that the moment a declaration of war s -made,
the executive department of this government, without an
act of Congress, becomes absolute master of our liberties
and our lives? Are we, then, subject to martial rule, admin-
istered by the President upon his own sense of the exigency,
with nobody to control him, and with every magistrate and
every authority in the land subject to his will alone? These
are the considerations which give to the case its greatest
significance.

But we are met with the preliminary objection, that you
cannot consider it for want of

J URISDICTION.

The objection is twofold: first, that the Circuit Court of
Indiana had not jurisdiction to hear the case there presented;
and, second, that this court has not jurisdiction to hear wnd
decide the questions thus certified.

First. As fo the jurisdiction of the Circuit Court. That de-
pended on the fourteenth section of the Judiciary Act of
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1789, and on the Habeas Corpus Act of 1863. The former
was, in Bollman’s case,* held to authorize the courts, as well
as the judges, to issue the writ for the purpose of inquiring
into the cause of commitment.

The act of March 3d, 1863, after providing that the Sec-
retaries of State and of War shall furnish to the judges of the
Circuit and District Courts a list of political and state prison-
| ers, and of all others, except prisoners of war, goes on to
declare, that if a grand jury has had a session, and has ad-
journed without finding an indictment, thereupon ¢ it shall
be the duty of the judge of said court forthwith to make an
order, that any such prisoner desiring a discharge from said
imprisonment be brought before him to be discharged.”

Upon this act the objection is, first, that the application
of the petitioner should have been made to one of the judges
of the circuit, instead of the court itself; and, second, that
the petition does not show whether it was made under the
second or the third section.

To the former objection the answer is, first, that the
decision in Bollman’s case, just mentioned, covers this case;
for the same reasoning which gives the court power to pro-
ceed under the fourteenth section of the act of 1789, gives
the court power to proceed under the second and third sec-
tions of the act of 1863. The second answer is that, by the
provisos of the second section, the court is expressly men-
tioned as having the power.

The other objection to the jurisdiction of the Circuit Court
is, that the petition does not show under which section of the
act it was presented. It states that the petitioner is held a
prisoner under the authority of the President; that a term
has been held, and that a grand jury has been in attendance,
and has adjourned without indicting. It does not state
whether a list has been furnished to the judges by the Sec-
retary of State and the Secretary of War, and, therefore,
argues the learned counsel, the court has no jurisdiction.
That is to say, the judges, knowing themselves whether the

¥ 4 Cranch, 75.
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list has, or has not been furnished, cannot proceed, because
we have not told them by our petition what they already
know, and what we ourselves might not know, and perhaps
could not know, because the law does not make it necessary
that the list shall be filed, or that anybody shall be informed
of it but the judges.

Second. As o the jurisdiction of this court. Supposing the
Circunit Court to have had jurisdiction, has this court juris-
diction to hear these questions as they are certified? There
are various objections. It is said that a division of opinion
can be certified only in a cause, and that this is not a cause.

It was deecided by this court, in Holmes v. Jennison,* that
a proceeding on habeas corpus is a suit, and suit is a more
comprehensive word than cause. The argument is, that it
is not a cause until the adverse party comes in. Isnota
suit commenced before the defendant is brought into court?
Is the defendant’s appearance the first proceeding in a cause!?
There have been three acts in respect to this writ of habeas
corpus. The first of 1789; then the act passed in 1833; and,
finally, the act of 1842. The last act expressly designates
the proceeding as a cause.

Another objection is, that there must be parties; that is,
at least two parties, and that here is only one. This argu-
ment is derived from the direction in the act, that the point
must be stated “ upon the request of either party’’ or their
counsel. It is said that ¢ either party’ imports two, and
if there are not two, there can be no certificate. This is too
literal: “‘qui heret in lilera heret in cortice.”” The language
is elliptical. What is meant is, “any party or parties, his
or their counsel.” Again: ¢either,” if precisely used, would
exclude all over two, because  either”” strictly means ¢ one
of two;” and if there are three parties or more, as there
may be, you cannot have a certificate. It is not unusual, in
proceedings in rem, to have several intervenors and claim
ants: what are we to do then? The answer must be, that
“either” is an equivalent word for “any;”” and that who

* 14 Peters, 566.




Dec. 1866.] Ex parTE MILLIGAN. 25

Argument for the Petitioner.

ever may happen to be a party, whether he stand alone or
with others, may ask for the certificate.

The words ¢ either party” were introduced, not for re-
striction but enlargement. The purpose was to enable any
party to bring the case here; otherwise it might have been
argued, perhaps, that all parties must join in asking for the
certificate. The purpose of the act was to prevent a failure
of justice, when the two judges of the Circuit Court were
divided in opinion. The reason of the rule is as applicable
to a case with one party as if there were two. Whether a
question shall be certified to this court, depends upon the
point in controversy. If it concerns a matter of right, and
not of discretion, there is as much reason for its being sent
ex parte as for its being sent inler partes. This very case is
an illustration. Here a writ is applied for, or an order is
asked. The judges do not agree about the issue of the writ,
or the granting of the order. Upon their action the lives
of these men depend. Shall there be a failure of justice?
The question presented to the Circuit Court was not merely
aformal one; whether an initial writ should issue. It is the
practice, upon petitions for habeas corpus, to consider whether,
upon the facts presented, the prisoners, if brought up, would
be remanded. The presentation of the petition brings be-
fore the court, at the outset, the merits, to a certain extent,
of the whole case. That was the course pursued in Pass-
more Williamson’s case;* in Rex v. Ennis;t in the case of the
Three Spanish Sailors ;§ in Hobhouse’s case;§ in Husted’s case ;||
and in Ferguson’s case;q and in this court, in Watkins’s case,**
where the disposition of the case turned upon the point
whether, if the writ were issued, the petitioner would be
remanded upon the facts as they appeared.

There may, indeed, be cases where only one party can
appear, that are at first and must always remain ex parte.

* 26 Pennsylvania State, 9. + 1 Burrow, 765.
{ 2 W. Blackstone, 1324, ¢ 3 Barnewall and Alderson, 420
|l 1 Johnson’s Cases, 136. 1 9 1a. 239.

*% 8 Peters, 202.
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Here, however, there were, in fact, two parties. Who were
they? The record tells us:

“Be it remembered, that on the 10th day of May, A.D. 1865,
in the court aforesaid, before the judges aforesaid, comes Jona-
than W. Gordon, Esq., of counsel for said Milligan, and files here
in open court the petition of said Milligan to be discharged. At
the same time comes, also, John Hanna, Esq., the attorney pros-
ecuting the pleas of the United States in this behalf. And
thercupon, by agreement, this application is submitted to the
court, and day is given,” &e.

The next day the case came on again, and the certificate
was made.

In point of fact, therefore, this cause had all the solemnity
which two parties could giveit. The government came into
court, and submitted the case in Indiana, for the very pur-
pose of having it brought to Washington.

A still additional objection made to the jurisdiction of this
court is, that no questions can be certified except those which
arise upon the trial.

The answer is, first, that there has been a trial, in its proper
sense, as applicable to this case. The facts arc all before
the court. A return could not vary them. The case has
been heard upon the petition, as if that contained all that
need be known, or could be known. The practice is not
peculiar to habeas corpus; it is the same on application for
mandamus, or for attachments in cases of contempt; in both
which cases the court sometimes hears the whole matter on
the first motion, and sometimes postpones it till formal plead-
ings are put in. In either case, the result is the same.

Bat, secondly, if it were not so, is it correct to say that a
certificate can only be made upon a trial? To sustain this
position, the counsel refers to the case of Davis v. Burden.*
But that case expressly reserves the question.

It is admitted that the question of jurisdiction is a question
that may be certified. The qualification insisted upon 1=

* 10 Peters, 289.
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that no question can be certified unless it arose upon the
trial of the cause, or be a question of jurisdiction. This is a
question of jurisdiction. It is a question of the jurisdiction
of the Circuit Court to grant the writ of habeas corpus, and to
liberate these men ; and that question brings up all the other
questions in the cause.

Yet another objection to the jurisdiction of this court is,
that the case must be one in which the answer to the ques-
tions when given shall be final; that is to say, the questions
tome here to be finally decided. What does that mean?
Does it mean that the same thing can never be debated
again? Certainly not. It means that the decision shall
be final for the two judges who certified the difference of
opinion, so that when the answer goes down from this court
they shall act according to its order, as if they had originally
decided in the same way.

Another objection to the jurisdiction of this court is, that
the whole case is certified. The answer is, that no question
is certified except those which actually arose before the court
at the time, and without considering which it could not
move at all. That is the first answer. The second is, that
if too much is certified, the court will divide the questions,
and answer only those which it finds to be properly certified,
as it did in the Silliman v. Hudson River Bridge Company*
case.

The last objection to the jurisdiction of this court is, that
the case is ended ; because, it is to be presumed that these
unfortunate men have been hanged. Is it to be presumed
that any executive officer of this country, though he arrogate
to himself this awful power of military government, would
venture to put to death three men, who claim that they are
unjustly convicted, and whose case is considered of such
gravity by the Circuit Court of the United States that it cer-
tifies the question to the Supreme Court?

The suggestion is disrespectful to the executive, and I ar
glad to believe that it has no foundation in fact.

* 1 Black, 583.
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All the objections, then, are answered. There is nothing,
then, in the way of proceeding to

II. THE MERITS AND MAIN QUESTION.

The argument upon the questions naturally divides itself
into two parts:

First. Was the military commission a competent tribunal
for the trial of the petitioners upon the charges upon which
they were convicted and sentenced ?

Second. If it was not a competent tribunal, could the pe-
titioners be released by the Circuit Court of the United
States for the District of Indiana, upon writs of habeas corpus
or otherwise?

The discussion of the competency of the military commis-
sion is first in order, because, if the petitioners were lawfully
tried and convicted, it is useless to inquire how they could
be released from an unlawful imprisonment.

If, on the other hand, the tribunal was incompetent, and
the conviction and sentence nullities, then the means of re-
lief become subjects of inquiry, and involve the following
considerations:

1. Does the power of suspending the privilege of the writ
of habeas corpus appertain to all the great departments of
government concurrently, or to some only, and which of
them ?

2. If the power is concurrent, can its exercise by the ex-
ecutive or judicial department be restrained or regulated by
act of Congress ?

8. If the power appertains to Congress alone, or if Con-
gress may control its exercise by the other departments, has
that body so exercised its functions as to leave to the pe-
titioners the privilege of the writ, or to entitle them to their
discharge ?

In considering the first question, that of the competency
of the military tribunal for the trial of the petitioners upon
those charges, let me first call attention to the dates of the
transactions.

Let it be observed next, that for the same offences as those
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set forth in the charges and specifications, the petitioners
could have been tried and punished by the ordinary civil
tribunals.

Let it also be remembered, that Indiana, at the time of
this trial, was a peaceful State; the courts were all open;
their processes had not been interrupted ; the laws had their
full sway.

Then let it be remembered that the petitioners were sim-
ple citizens, not belonging to the army or navy; not in any
official position; not connected in any manner with the public
service.

The evidence against them is not to be found in this
record, and it is immaterial. Their guilt or their innocence
does not affect the question of the competency of the tribu-
nal by which they were judged.

Bearing in mind, therefore, the nature of the charges, and
the time of the trial and sentence; bearing in mind, also,
the presence and undisputed authority of the civil tribunals
and the civil condition of the petitioners, we ask by what
authority they were withdrawn from their natural judges?

What is a military commission ? Originally, it appears to
have been an advisory board of officers, convened for the
purpose of informing the conscience of the commanding
officer, in cases where he might act for himself if he chose.
General Scott resorted to it in Mexico for his assistance in
governing conquered places. The first mention of it in ar
act of Congress appears to have been in the act of July 22,
1861, where the general commanding a separate department,
or a detached army, was authorized to appoint a military
board, or commission, of not less than three, or more than
five officers, to examine the qualifications and conduct of
commissioned officers of volunteers.

Subsequently, military commissions are mentioned in four
acts of Congress, but in none of them is any provision made
for their organization, regulation, or jurisdiction, further
than that it is declared that in time of war or rebellion, spies
) be tried by a general court-martial or military commis-
8lon; and that “ persons who are in the military service of
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the United States, and subject to the Articles of War,” may
also be tried by the same, for murder, and certain other in-
famous crimes.

These acts do not confer upon military commissions juris-
diction over any persons other than those in the military
service and spies.

There being, then, no act of Congress for the establish-
ment of the commission, it depended entirely upon the ex-
ecutive will for its creation and support. This brings up
the true question now before the court: Ilas the President,
in time of war, upon his own mere will and judgment, the
power to bring before his military officers any person in the
land, and subject him to trial and punishment, even to death ?
The proposition is stated in this form, because it really
amounts to this.

If the President has this awful power, whence does he
derive it? He can exercise no authority whatever but that
which the Constitution of the country gives him. Our sys-
tem knows no authority beyond or above the law. We may,
therefore, dismiss from our minds every thought of the Pres-
ident’s having any prerogative, as representative of the peo-
ple, or as interpreter of the popular will. He is elected by
the people to perform those functions, and those only, which
the Constitution of his country, and the laws made pursuant
to that Constitution, confer.

The plan of argument which I propose is, first to examine
the text of the Constitution. That instrument, framed with
the greatest deliberation, after thirteen years’ experience of
war and peace, should be accepted as the authentic and final
expression of the public judgment, regarding that form and
scope of government, and those guarantees of private rights,
which legal science, political philosophy, and the experience
of previous times had taught as the safest and most perfect.
All attempts to explain it away, or to evade or pervert it,
should be discountenanced and resisted. Beyond the line
of such an argument, everything else ought, in strictness, t0
be superfluous. But, I shall endeavor to show, further, that
tne theory of our government, for which I am contending,
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is the only one compatible with civil liberty; and, by what
I may call an historical argument, that this theory is as old
as the nation, and that even in the constitutional monarchies
of England and France that notion of executive power, which
would uphold military commissions, like the one against
which I am speaking, has never been admitted.

What are the powers and attributes of the presidential
office? They are written in the second article of the Consti-
tution, and, so far as they relate to the present question,
they are these : IIe is vested with the “executive power;” he
is “ commander-in-chief of the army and navy of the United
States, and of the militia of the several States when called
into the actual service of the United States;” he is to ¢ take
care that the laws be faithfully executed ;”” and he takes this
oath: “I do solemnly swear that I will faithfully execute
the office of President of the United States, and will, to the
best of my ability, preserve, protect, and defend the Consti-
tution of the United States.” The ¢ executive power” men-
tioned in the Constitution is the executive power of the
United States. The President is not clothed with the ex-
ecutive power of the States. He is not clothed with any
executive power, except as he is specifically directed by
some other part of the Constitution, or by an act of Con-
gress.

He is to ¢ take care that the laws be faithfully executed.”
He is to execute the laws by the means and in the manner
which the laws themselves prescribe.

The oath of office cannot be considered as a grant of
power. Its effect is merely to superadd a religious sanction
to what would otherwise be his official duty, and to bind his
conscience against any attempt to usurp power or overthrow
the Constitation.

There remains, then, but a single clause to discuss, and
that is the one which makes him commander-in-chief of the
army and navy of the United States, and of the militia of
t_he States when called into the federal service. The ques-
tion, therefore, is narrowed down to this: Does the authority
to command an army carry with it authority to arrest and
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try by court-martial civilians—by which I mean persons not
in the martial forces; not impressed by law with a martial
character? The question is easily answered. To command
an army, whether in camp, or on the march, or in battle,
requires the control of no other persons than the officers,
soldiers, and camp followers. It can hardly be contended
that, if Congress negleets to find subsistence, the com-
mander-in-chief may lawfully take it from our own citizens.
It cannot be supposed that, if Congress fails to provide the
means of recruiting, the commander-in-chief may lawfully
force the citizens into the ranks. What is called the war
power of the President, if indeed there be any such thing, is
nothing more than the power of commanding the armies
and fleets which Congress causes to be raised. To com-
mand them is to direct their operations.

Much confusion of ideas has been produced by mistaking
executive power for kingly power. Because in monarchial
countries the kingly office includes the executive, it seems
to have been sometimes inferred that, conversely, the execu-
tive carries with it the kingly prerogative. Our executive
is in no sense a king, even for four years.

So much for that article of the Constitution, the second,
which creates and regulates the executive power. If we
turn to the other portions of the original instrument (I do
not now speak of the amendments) the conclusion already
drawn from the second article will be confirmed, if there
be room for confirmation. Thus, in the first article, Con-
gress is authorized “to declare war, and make rules con-
cerning captures on land and water;” ¢ to raise and support
armies;”” “to provide and maintain a navy;” ¢ to make rules
for the government and regulation of the land and naval
forces;” ¢“to provide for calling forth the militia to execute
the laws of the Union, suppress insurrections, and repel in-
vasions;” “to provide for organizing, arming, and disciplin-
ing the militia, and governing such part of them as may be
in the service of the United States, reserving to the States
respectively the appointment of the officers, and the author-
ity of training the militia according to the discipline pre-
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seribed by Congress;” “to exercise exclusive legislation in
all cases whatsoever over . . . . all places purchased . . . .
for the erection of forts, magazines, arsenals, dock-yards;”
“to make all laws which shall be necessary and proper for
carrying into execution the . . . . powers vested by this
Constitution in the Government of the United States, or in
any department or officer thereof.”

These various provisions of the first article would show,
if there were any doubt upon the eonstruction of the second,
that the powers of the President do not include the power
to raise or support an army, or to provide or maintain a
navy, or to call forth the militia, to repel an invasion, or to
suppress an insurrection, or execute the laws, or even to
govern such portions of the militia as are called into the ser-
vice of the United States, or to make law for any of the forts,
magazines, arsenals, or dock-yards. If the President could
not, even in flagrant war, except as authorized by Congress,
call forth the militia of Indiana to repel an invasion of that
State, or, when called, govern them, it is absurd to say that
he could nevertheless, under the same circumstances, govern
the whole State and every person in it by martial rule.

The jealousy of the executive power prevailed with our
forefathers. They carried it so far that, in providing for the
protection of a State against domestic violence, they re-
quired, as a condition, that the legislature of the State
should ask for it if possible to be convened.*

I submit, therefore, that upon the text of the original Con-
stitution, as it stood when it was ratified, there is no color
for the assumption that the President, without act of Con-
gress, could create military commissions for the trial of per-
sons not military, for any cause or under any circumstances
whatever, '

But, as we well know, the Constitution, in the process of
ratification, had to undergo a severe ordeal. To quiet appre-
hensions, as well as to guard against possible dangers, ten
amendments were proposed by the first Congress sitting at

* (Const., Art. 4, § 4.
VOL. IV. 3
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New York, ir 1789, and were duly ratified by the States
The third and fifth are as follows:

« Arr. ITI. No soldier shall, in time of peace, be quartered in
any house, without the consent of the owner, nor in time of war.
but in a manner to be prescribed by law.”

“ ArT. V. No person shall be held to answer for a capital or
otherwise infamous crime, unless on a presentment or indict-
ment of a grand jury, except in cases arising in the land or naval
forces, or in the militia when in actual service, in t.me of war or
public danger; nor shall any person be subject, for the same
offence, to be twice put in jeopardy of life or limb, nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law, nor shall private property be taken for public use with-
out just compensation.”

If there could have been any doubt whatever, whether
military commissions or courts-martial for the trial of per-
sons not “in the land or naval forces, or the militia” in
actual service, could ever be established by the President,
or even by Congress, these amendments would have re-
moved the doubt. They were made for a state of war as
well as a state of peace; they were aimed at the military
authority, as well as the civil; and they were as explicit as
our mother tongue could make them.

The phrase “in time of war or public danger” qualifies
the member of the sentence relating to the militia; as other-
wise, there could be no court-martial in the army or navy
during peace. :

This is the argument upon the text of the Constitution.

I will now show that military tribunals for civilians, or
non-military persons, whether in war or peace, are incon-
sistent with the liberty of the citizen, and can have no place
in constitutional government. This is a legitimate argument
even upon a question of interpretation; for if there be, as I
think there is not, room left for interpretation of what seem
to be the plain provisions of the Constitution, then the prir-
ciples of liberty, as they were understood by the fathers of
the Republic; the maxims of free government, as they were
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accepted by the men who framed and those who adopted the
Constitution ; and those occurrences in the history of older
states, which they had profoundly studied, may be called in
to show us what they must have meant by the words they used.

The source and origin of the power to establish military
commissions, if it exist at all, is in the assumed power to
declare what is called martial law. I say what is called
martial law, for strictly there is no such thing as martial
law; it is martial rule; that is to say, the will of the com-
manding officer, and nothing more, nothing less.

On this subject, as on many others, the incorrect use of a
word has led to great confusion of ideas and to great abuses.
People imagine, when they hear the expression martial law,
that there is a system of law known by that name, which
can upon occasion be substituted for the ordinary system;
and there is a prevalent notion that under certain circum-
stances a military commander may, by issuing a proclama-
tion, displace one system, the civil law, and substitute an-
other, the martial. A moment’s reflection will show that
this is an error. Law is a rule of property and of conduct,
prescribed by the sovereign power of the state. The Civil
Code of Louisiana defines it as “a solemn expression of legis-
lative will.”  Blackstone calls it a rule of civil conduct pre-
scribed by the supreme power in the state;” . . . “nota
transient, sudden order from a superior to or concerning a
particular person, but something permanent, uniform, and
universal.” Demosthenes thus explains it: «The design
and object of laws is to ascertain what is just, honorable,
and expedient; and when that is discovered, it is proclaimed
a8 a general ordinance, equal and impartial to all.”

There is a system of regulations known as the Rules and
Articles of War, preseribed by Congress for the government
of t.he army and navy, under that clause of the Constitution
which empowers Congress ¢to make rules for the govern-
ent and regulation of the land and naval forces.” This is
gEDel’ally known as military law.*

—

: * Seo Mills v, Martin, 19 Johnson, 70; Martin v. Mott, 12 Wheaton, 19
Kent’s Com 870, note.
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There are also certain usages, sanctioned by time, for the
conduct towards each other of nations engaged in war, known
as the usages of war, or the jus belli, accepted as part of the
law of nations, and extended from national to all belligerents.
These respect, however, only the conduct of belligerents to-
wards each other, and have no application to the present
case.

What is ordinarily called martial law is no law at all.
Wellington, in one of his despatches from Portugal, in 1810,
in his speech on the Ceylon affair, so describes it.

Let us call the thing by its right name; it is not martial
law, but martial rule. And when we speak of it, let us speak
of it as abolishing all law, and substituting the will of the
military commander, and we shall give a true idea of the
thing, and be able to reason about it with a clear sense of
what we are doing.

Another expression, mueh used in relation to the samo
subject, has led also to misapprehension; that is, the decla-
ration, or proclamation, of martial rule; as if a formal pro-
mulgation made any difference. It makes no difference
whatever.

It may be asked, may a general never in any case use force
but to compel submission in the opposite army and obedi-
ence in his own? I answer, yes; there are cases in which
he may. There is a maxim of our law which gives the rea-
son and the extent of the power: « Necessitas quod cogil de
Sendit”  This is a maxim not peculiar in its application to
military men; it applies to all men under certain circum-
stances.

Private persons may lawfully tear down a house, if neces-
sary, to prevent the spread of a fire. Indeed, the maxim 18
not confined in its application to the calamities of war and
conflagration. A mutiny, breaking out in a garrison, may
make necessary for its suppression, and therefore justify,
acte which would otherwise be unjustifiable. In all these
cases, however, the person acting under the pressure of
necessity, real or supposed, acts at his peril. The correct
ness of his conclusion must be judged by courts and juries,
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whenever the acts and the alleged necessity are drawn in
juestion.

The creation of a commission or board to decide or advise
upon the subject gives no increased sanction to the act. As
necessity compels, so that necessity alone can justify it. The
decision or advice of any number of persons, whether desig-
nated as a military commission, or board of officers, or coun-
cil of war, or as a committee, proves nothing but greater
deliberation; it does not make legal what would otherwise
be illegal.

Let us proceed now to the historical part of the argument.

First. As to our own country. The nation began its life
in 1776, with a protest against military usurpation. It was
one of the grievances set forth in the Declaration of Inde-
pendence, that the king of Great DBritain had ¢“affected to
render the military independent of and superior to the civil
power.” The attempts of General Gage, in Boston, and of
Lord Dunmore, in Virginia, to enforce martial rule, excited
the greatest indignation. Our fathers never forgot their
principles; and though the war by which they maintained
their independence was a revolutionary one, though their
lives depended on their success in arms, they always asserted
and enforced the subordination of the military to the civil
arm,

The first constitutions of the States were framed with the
plost jealous care. By the constitution of New Hampshire,
1t was declared that “in all cases, and at all times, the mili-
tary ought to be under strict subordination to, and governed
by the civil power;” by the constitution of Massachusetts of
1780, that “no person can in any case be subjected to law
martial, or to any penalties or pains by virtue of that law,
e""e_elﬁ_)t those employed in the army or navy, and except the
militia in actual service, but by the authority of the legisla-
ture;” by the constitution of Pennsylvania of 1776, “that
the military should be kept under strict subordination to,
and governed by the civil power;” by the constitution of

elaware of 1776, “that in all cases, and at all times, the
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military ought to be under strict subordination tc_and gov-
erned by the civil power;” by that of Maryland of 1776,
‘“that in all cases, and at all times, the military ought to be
under strict subordination to, and control of the civil power;”
by that of North Carolina, 1776, ‘“that the military should
be kept under strict subordination to, and governed by the
civil power;” by that of South Carolina, 1778, “that the
military be subordinate to the civil power of the State;” and
by that of Georgia, 1777, that ¢ the principles of the habeas
corpus act shall be part of this constitution; and freedom of
the press, and trial by jury, to remain inviolate forever.”

Second. As to England, the constitutional history of that
country is the history of a struggle on the part of the crown
to obtain or to exercise a similar power to the one here at-
tempted to be set up. The power was claimed by the king
as much in virtue of his royal prerogative and of his feudal
relations to his people as lord paramount, as of his title as
commander of the forces. But itis enough to say that, from
the day when the answer of the sovereign was given in assent
to the petition of right, courts-martial for the trial of civil-
ians, upon the authority of the crown alone, have always
been held illegal.

Third. As to France—as France was when she had a con-
stitutional government. I have shown what the king of
England cannot do. Let me show what the constitutional
king of France could not do.

On the continent of Europe, the legal formula for putting
a place under martial rule is to aeclare it in a state of siege;
as if there were in the minds of lawyers everywhere no justi-
fication for such a measure but the exigencies of impending
battle. The charter established for the government of
France, on the final expulsion of the first Napoleon, con
tained these provisions :

“ Arr. The king is the supreme chief of the state; he com-
mands the forces by sea and land ; declares war; makes treaties
of peace, alliance, and commerce; appoints to every office and
agency of public administration; and makes rules and ordinances
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necessary for the execution of the laws, without the power ever
of suspending them, or dispensing with their execution.”
«Art. The king alone sanctions and promulgates the laws.””
«Art. No person can be withdrawn from his natural judges.”
«“ ArT. Therefore there cannot be ereoted commissions or ex-
traordinary tribunals.”

When Charles the Tenth was driven from the kingdom
the last article was amended, by adding the words, ‘“under
what name or denomination soever;”’ Dupin giving the rea-
son thus:

“In order to prevent every possible abuse, we have added to
the former text of the charter ‘under what name or denomina-
tion soever, for specious names have never been wanting for
bad things, and without this precaution the title of ¢ordinary
tribunal’ might be conferred on the most irregular and extra-
ordinary of courts.”

Now, it so happened, that two years later the strength of
these constitutional provisions was to be tested. A formida-
ble insurrection broke out in France. The king issued an
order, dated June 6, 1832, placing Paris in a state of siege,
founded “on the necessity of suppressing seditious assem-
blages which had appeared in arms in the capital, during
the days of June 5th and 6th; on attacks upon public and
private property; on assassinations of national guards, troops
of the line, municipal guards and officers in the public ser-
vice; and on the necessity of prompt and energetic measures
to protect public safety against the renewal of similar at-
tacks.” On the 18th of June, one Geoffroy, designer, of
Paris, was, by a decision of the second military commission
of Paris, declared “guilty of an attack, with intent to sub-
vert the government and to excite civil war,” and con-
demned to death.

He appealed to the Court of Cassation. Odilon Barrot, a
leader of the French bar, undertook his case, and after a dis-
cussion memorable forever for the spirit and learning of the
advoeates, and the dignity and independence of the judges,
the court gave judgment, thus:
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“ Whereas Geoffroy, brought before the second military com-
mission of the first military division, is neither in the army nor
impressed with a military character, yet nevertheless said tri-
bunal has implicitly declared itself to have jurisdiction and
passed upon the merits, wherein it has committed an excess of
power, violated the limits of its jurisdiction, and the provisions
of articles 53 and 54 of the charter and those of the laws above
cited: On these grounds the court reverses and annuls the pro-
ceedings instituted against the appellant before the said com-
mission, whatsoever has followed therefrom, and especially the
judgment of condemnation of the 18th of June, instant; and in
order that further proceedings be had according to law, remands
him before one of the judges of instruction of the court of first
instance of Paris,” &e.

Thereupon the prisoner was discharged from military
custody.

This closes my argument against the competency of the
military commission.

It remains to consider what remedy, if any, there was
against this unlawful judgment and its threatened execu-
tion.

The great remedy provided by our legal and political sys-
tem for unlawful restraint, whether upon pretended judg-
ments, decrees, sentences, warrants, orders, or otherwise, is
the writ of habeas corpus.

The authority to suspend the privilege of the habeas corpus
is derived, it is said, from two sources: first, from the mar-
tial power; and, second, from the second subdivision of the
ninth section of the first article of the Federal Constitution.

As to the martial power, I have already discussed it so
fully that I need not discuss it again.

How, then, stands the question upon the text of the Con-
stitution? This is the language: “ The privilege of the writ
of habeas corpus shall not be suspended, unless when, 1n cases
of rebellion or invasion, the public safety may require it.”

The clause in question certainly either grants the power,
or implies that it is already granted; and in either case it
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pelongs to the legislative, executive, and judicial depart-
ments concurrently, or to some excluding the rest.

There have been four theories: one that it belongs to all
the departments; a second, that it belongs to the legislature;
a third, that it belongs to the executive; and the fourth, that
it belongs to the judiciary.

Is the clause a grant or a limilation of power? Looking
only at the form of expression, it should be regarded as a
limitation.

As a grant of power, it would be superfluous, for it is
clearly an incident of others which are granted.

Then, regarding the clause according to its place in the
Constitution, it should be deemed a lmitation; for it is
placed with six other subdivisions in the same section, every
one of which is a limitation.

If the sentence respecting the habeas corpus be, as I con-
tend, a limitation, and not a grant of power, we must look
into other parts of the Constitution to find the grant; and if
we find none making it to the President, it follows that the
power is in the legislative or the judicial department. That
it lies with the judiciary will hardly be contended. That
department has no other function than to judge. It cannot
refuse or delay justice.

But if the clause in question were deemed a grant of
power, the question would then be, to whom is the grant
made? The following considerations would show that it
was made to Congress:

First. The debates in the convention which framed the
Constitution seem, at least, to suppose that the power was
given to Congress, and to Congress alone.

Second. The debates in the various State conventions which
ratified the Constitution do most certainly proceed upon that
supposition.

_ Third. The place in which the provision is left indicates,
If it does not absolutely decide, that it relates only to the
powers of Congress. It is not in the second article, which
treats of the executive department. It is not in the third,
Which treats of the judicial department. It is in tke first
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article, which treats of the legislative department. There
is not another subdivision in all the seven subdivisions of the
ninth section which does not relate to Congress in part, at
least, and most of them relate to Congress alone.

Fourth. The constitutional law of the mother country had
been long settled, that the power of suspending the privilege
of the writ, or, as it was sometimes called, suspending the
writ itself, belonged only to Parliament. 'With this principle
firmly seated in the minds of lawyers, it seems incredible
that so vast a change as conferring the grant upon the ex-
ecutive should have been so loosely and carelessly expressed.

Fifth. The prevailing sentiment of the time when the Con-
stitution was framed, was a dislike and dread of executive
authority. It is hardly to be believed, that so vast and dan-
gerous a power would have been conferred upon the Presi-
dent, without providing some safeguards against its abuse.

Sixzth. Every judicial opinion, and every commentary on
the Constitution, up to the period of the Rebellion, treated
the power as belonging to Congress, and to that department
only.

And so we submit to the court, that the answers to the
three questions, certified by the court below, should be, to
the first, that, on the facts stated in the petition and exhibits,
a writ of habeas corpus ought to be issued according to the
prayer of the petition; to the second, that, on the same facts,
the petitioner ought to be discharged; and to the third,
that the military commission had not jurisdiction to try and
sentence the petitioner, in manner and form as in the peti-
tion and exhibits is stated.

Mr. Garfield, on the same side.

Had the military commission jurisdiction legally to try and
sentence the petitioner? This is the main question.

The Constitution establishes the Supreme Court, and
empowers Congress—

“To constitute tribunals inferior to the Supreme Court.”
“To make rules for the government of the land and naval
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forces, and to provide for governing such part of the militia as
may be employed in the service of the United States.”

For all cases not arising in the land or naval forces, Con-
gress has provided in the Judiciary Act of September 24th,
1789, and the acts amendatory thereof. For all cases arising
in the naval forces, it has fully provided in the act of March
2d, 1799, «“for the government of the navy of the United
States,” and similar subsequent acts.

We are apt to regard the military department of the
government as an organized despotism, in which all per-
sonal rights are merged in the will of the commander-in-
chief. But that department has definitely marked bound-
aries, and all its members are not only controlled, but also
sacredly protected by definitely prescribed law. The first
law of the Revolutionary Congress, passed September 20th,
1776, touching the organization of the army, provided that
no officer or soldier should be kept in arrest more than eight
days without being furnished with the written charges and
specifications against him; that he should be tried, at as early
a day as possible, by a regular military court, whose proceed-
ings were regulated by law, and that no sentence should be
carried into execution till the full record of the trial had
been submitted to Congress or to the commander-in-chief,
and his or their direction be signified thereon. From year
to year Congress has added new safeguards to protect the
rights of its soldiers, and the rules and articles of war are
as really a part of the laws of the land as the Judiciary Act
or the act establishing the treasury department. The main
boundary line between the civil and military jurisdictions is
the muster into service. In Mills v. Martin,* a militiaman,
called out by the Governor of the State of New York, and
ordered by him to enter the service of the United States, on
a requisition of the President for troops, refused to obey the
Summons, and was tried by a Federal court-martial for dis-
obedience of orders. The Supreme Court of the State of
New York decided, that until he had gone to the place of

* 19 Johnson, 7.
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general rendezvous, and had been regularly enrolled, and
mustered into the national militia, he was not amenable to
the action of a court-martial composed of officers of the
United States.*

By the sixtieth article of war, the military jurisdiction is
so extended as to cover those persons not mustered into the
service, but necessarily connected with the army. It pro-
vides that:

¢« All sutlers and retainers to the camp, and all persons what-
goever, serving with the armies of the United States in the field,
though not enlisted soldiers, are to be subject to orders accord-
ing to the rules and articles of war.”

That the question of jurisdiction might not be doubtful,
it was thought necessary to provide by law of Congress that
spies should be subject to trial by court-martial. As the
law stood for eighty-five years, spies were described as
¢ persons not citizens of, or owing allegiance to, the United
States, who shall be found lurking,” &e. Not until after the
Great Rebellion began, was this law so amended as to allow
the punishment by court-martial of citizens of the United States
who should be found lurking about the lines of our army to
betray it to the enemy.

It is evident, therefore, that by no loose and general con-
struction of the law can citizens be held amenable to mili-
tary tribunals, whose jurisdiction extends only to persons
mustered into the military service, and such other classes of
persons as are, by express provisions of law, made subject
to the rules and articles of war. DBut even within their
proper jurisdiction, military courts are, in many important
particulars, subordinate to the civil courts. This is acknowl-
edged by the leading authorities on the subject,t and also
by precedents, to some of which I refer:

1. A Lieutenant Frye, serving in the West Indies, in
1743, on a British man-of-war, was ordered by his superior

* And see Houston ». Moore, 5 Wheaton, 1.
1 O’Brien’s Military Law, pp. 222-225.
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officer to assist in arresting another officer. The lieutenant
demanded, what he had, according to the customs of the
naval service, a right to demand, a written order before he
would obey the command. Tor this he was put under ar-
rest, tried by a naval court-martial, and sentenced to fifteen
years’ imprisonment. In 1746 he brought an action before
a civil court against the president of the court-martial, and
damages of £1000 were awarded him for his illegal detention
and sentence; and the judge informed him that he might
also bring his action against any member of the court-mar-
tial. Rear Admiral Mayne and Captain Rentone, who were
members of the court that tried him, were at the time, when
damages were awarded to Lieutenant Frye, sitting on a
naval court-martial. The lieutenant proceeded against them,
and they were arrested by a writ from the Common Pleas.
The order of arrest was served upon them one afternoon, just
as the court-martial adjourned. Its members, fifteen in num-
ber, immediately reassembled and passed resolutions declar-
ing it a great insult to the dignity of the naval service that
any person, however high in civil authority, should order
the arrest of a naval officer for any of his official acts.” Lord
Chief Justice Willes immediately ordered the arrest of all
the members of the court who signed the resolutions, and
they were arrested. They appealed to the king, who was
very indignant at the arrest. The judge, however, perse-
vered in his determination to maintain the supremacy of
civil law, and after two months’ examination and investiga-
tion of the cause, all the members of the court-martial signed
an humble and submissive letter of apology, begging leave
to withdraw their resolutious, in order to put an end to fur-
ther proceedings. When the Lord Chief Justice had heard
the letter read in open court, he directed that it be recorded
in the Remembrance Office, “to the end,” as he said, ¢ that
the present and future ages may know that whosoever set
themselves up in opposition to the law, or think themselves
above the law, will in the end find themselves mistaken.”*

* McArthur on Courts-Martial, vol. i, pp. 268-271. See also London
Gazette for 1745-6, Library of Congress.




46 €X PARTE MILLIGAN. [Sup. Ct

Argument for the Petitioner.

2. In Wilson v. McKenzie* it was proved that a mutiny of
very threatening aspect had broken out; and that the lives
of the captain and his officers were threatened by the muti-
neers. Among the persons arrested was the plaintiff, Wil-
son, an enlisted sailor, who being supposed to be in the con-
spiracy, was knocked down by the captain, ironed, and held
in confinement for a number of days. When the cruise was
ended, Wilson brought suit against the captain for illegal
arrest and imprisonment. The cause was tried before the
Supreme Court of New York; Chief Justice Nelson de-
livered the judgment of the court, giving judgment in favor
of Wilson.

A clear and complete statement of the relation between
civil and military courts may be found in Dynes v. Hoover,t
in this court:

“If a court-martial has no jurisdiction over the subject-matter
of the charge it has been convened to try, or shall inflict a pun-
ishment forbidden by the law, though its sentence shall be ap-
proved by the officers having a revisory power of it, civil courts
may, on an action by a party aggrieved by it, inquire into the
want of the court’s jurisdiction and give him redress.”

“The courts of common law will examine whether courts-
martial have exceeded the jurisdiction given them, though it is
said, ‘not, however, after the sentence has been ratified and car-
ried into execution.””

It is clear, then, that the Supreme Court of the United
States may inquire into the question of jurisdiction of a mil-
itary court; may take cognizance of extraordinary punish-
ment inflicted by such a court not warranted by law; and
may issue writs of prohibition or give such other redress as
the case may require. It is also clear that the Constitution
and laws of the United States have carefully provided for
the protection of individual liberty and the right of accused
persons to a speedy trial before a tribunal established and
regulated by law.

* 7 Hill, 95. 1 20 Howard, 82.
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To maintain the legality of the sentence here, opposite
sounsel are compelled not only to ignore the Constitution,
but to declare it suspended—its voice lost in war—to hold
that from the 5th of October, 1864, to the 9th of May, 1865,
martial law alone existed in Indiana; that it silenced not
only the civil courts, but all the laws of the land, and even
the Constitution itself; and that during this silence the ex-
ecutor of martial law could lay his hand upon every citizen;
could not only suspend the writ of habeas corpus, but could
create a court which should have the exclusive jurisdiction
over the citizen to try him, sentence him, and put him to
death.

Sir Matthew Hale, in his History of the Common Law,*
says:

“Touching the business of martial law, these things are to be
observed, viz. :

“First. That in truth and reality it is not a law, but some-
thing indulged rather than allowed as a law; the necessity of
government, order, and discipline in an army, is that only which
can give those laws a countenance : quod enim necessitas cogit de-
Jendit,

“Secondly. Thisindulged law was only to extend to members
of the army, or to those of the opposed army, and never was so
much indulged as intended to be executed or exercised upon
others, for others who had not listed under the army had no
color or reason to be bound by military constitutions applicable
only to the army, whereof they were not parts, but they were
to be ordered and governed according to the laws to which they
were subject, though it were a time of war.

“Thirdly. That the exercises of martial law, whereby any
person should lose his life, or member, or liberty, may not be
permitted in time of peace, when the king’s courts are open for
all persons to receive justice according to the laws of the land.
This is declared in the Petition of Right (3 Car. I), whereby
such commissions and martial law were repealed and declared
to be contrary to law.”

—

* Runnington’s edition, London, 1820, pp. 42-8; and see 1 Blackstone’s
Com. 413-14,
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In order to trace the history and exhibit the character of
martial law, reference may be made to several leading pre-
cedents in Iinglish and American history.

1. The Earl of Lancaster. In the year 1322, the Earl of
Lancaster and the Earl of Hereford rebelled against the au-
thority of Edward IL. They collected an army so large that
Edward was compelled to raise forty thousand men to with-
stand them. The rebellious earls posted their forces on the
Trent, and the armies of the king confronted them. They
fought at Boroughbridge; the insurgent forces were over-
thrown ; Hereford was slain and Lancaster taken in arms at
the head of his army, and amid the noise of battle was tried
by a court-martial, sentenced to death, and executed. When
Edward IIT came into power, eight years later, on a formal
petition presented to Parliament by Lancaster’s son, setting
forth the facts, the case was examined and a law was en-
acted reversing the attainder, and declaring: ¢1. That in
time of peace no man ought to be adjudged to death for
treason or any other offence without being arraigned and
held to answer. 2. That regularly when the king’s courts
are open it is a time of peace in judgment of law; and 3.
That no man ought to be sentenced to death, by the record
of the king, without his legal trial per pares.””*

So carefully was the line drawn between civil and martial
law five hundred years ago.

2. Sir Thomas Darnell. Ile was arrested in 1625 by order
of the king, for refusing to pay a tax which he regarded as
illegal. He was arrested and imprisoned. A writ of habeas
corpus was prayed for, but answer was returned by the court
that he had been arrested by special order of the king, and
that was held to be a sufficient answer to the petition. Then
the great cause came up to be tried in Parliament, whether
the order of the king was suflicient to override the writ of
habeas corpus, and after a long and stormy debate, in which
the ablest minds in England were engaged, the Petition of
Right, of 1628, received the sanction of the king. In that

* Hale’s Pleas of the Crown, pp. 499, 500; Hume, vol. 1, p. 159.
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statute it was decreed that the king should never again sus-
pend the writ of habeas corpus ; that he should never again
try a subject by military commission; and since that day no
king of England has presumed to usurp that high preroga-
tive, which belongs to Parliament alone.

8. The Bill of Rights of 1688. The house of Stuart had
been expelled and William had succeeded to the British
throne. Great disturbances had arisen in the realm in con-
sequence of the change of dynasty. The king’s person was
unsafe in London. ITe informed the Lords and Commons
of the great dangers that threatened the kingdom, and re-
minded them that he had no right to declare martial law,
to suspend the writ of habeas corpus, or to seize and imprison
his subjects on suspicion of treason or intended outbreak
against the peace of the realm. IIe laid the case before
them and asked their advice and assistance. In answer,
Parliament passed the celebrated habeas corpus act. Since
that day, no king of England has dared to suspend the writ,
It is only done by Parliament.

4. Governor Well. In the year 1782, Joseph Wall, gov-
ernor of the British colony at Goree, in Africa, had under
bis command about five hundred British soldiers. Suspect-
ing & mutiny about to break out in the garrison, he assem-
bled them on the parade-ground, held a hasty consultation
with his officers, and immediately ordered Benjamin Arm-
strong, a private, and supposed ringleader, to be scized,
stripped, tied to the wheel of an artillery-carriage, and with
a rope one inch in diameter, to receive eight hundred lashes.
The order was carried into execution, and Armstrong died
of his injuries. Twenty years afterward Governor Wall was
brought before the most august civil tribunal of England
to answer for the murder of Armstrong. Sir Archibald
McDonald, Lord Chief Baron of the Court of Exchequer,
Sir Soulden Lawrence, of the King’s Bench, Sir Giles Rooke,
of the Common Pleas, constituted the court. Wall’s coun-
sel claimed that he had the power of life and death in his
hands in time of mutiny; that the necessity of the case au

thorized him to suspend the usual forms of law; that as gov-
VOL. IV. 4
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ernor and military commander-in-chief of the forces at Goree,
he was the sole judge of the necessities of the case. Aftera
patient hearing before that high court, he was found guilty
of murder, was sentenced and executed.*

I now ask attention to precedents in our own colonial
history.

5. On the 12th of June, 1775, General Gage, the com
mander of the British forces, declared martial law in Boston.
The battles of Concord and Lexington had been fought two
months before. The colonial army was besieging the city
and its British garrison. It was but five days before the
battle of Bunker Hill. Parliament had, in the previous
February, declared the colonies in a state of rebellion. Yet,
by the common consent of English jurists, General Gage vio-
lated the laws of England, and laid himself liable to its pen-
alty, when he declared martial law. This position is sus
tained in-the opinion of Woodbury, J., in Luther v. Borden.}

6. On the Tth of November, 1775, Lord Dunmore de-
clared martial law throughout the commonwealth of Vir-
ginia. This was long after the battle of Bunker Hill, and
when war was flaming throughout the colonies; yet he was
denounced by the Virginia Assembly for having assumed &
power which the king himself dared not exercise, as it““an-
nuls the law of the land, and introduces the most execrable
of all systems, martial law.” Woodbury, J.,i declares the
act of Lord Dunmore unwarranted by British law.

7. The practice of our Revolutionary fathers on this sub-
ject is instructive. Their conduct throughout the great
struggle for independence was equally marked by respect
for civil law, and jealousy of martial law.§ Though Wash-
ington was clothed with almost dictatorial powers, he did
not presume to override the civil law, or disregard the orders
of the courts, except by express authority of Congress or the
States. In his file of general orders, covering a period of

* 28 State Trials, p. 51; see also Hough’s Military Law, pp. 637-540.
1 7 Howard, p. 65. See also Annual Register for 1775, p 133.

1 In his dissenting opinion.

¢ See argument of Mr. Field. Suprae, p. 87-8.—REP.
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five years, there are but four instances in which civilians
appear to have been tried by a military court, and all these
trials were expressly authorized by resolutions of Congress.
In the autumn of 1777, the gloomiest period of the war, a
powerful hostile army landed at Chesapeake Bay, for the
purpose of invading Maryland and Pennsylvania. It was
feared that the disloyal inhabitants along his line of march
would give such aid and information to the British com-
mander as to imperil the safety of our cause. Congress
resolved ¢ That the executive authorities of Pennsylvania
and Maryland be requested to cause all persons within their
respective States, notoriously disaffected, to be forthwith
apprehended, disarmed, and secured till such time as the
respective States think they can be released without injury
to the common cause.” The governor authorized the ar-
rests, and many disloyal citizens were taken into custody
by Washington’s officers, who refused to answer the writ of
habeas corpus which a civil court issued for the release of the
prisoners. Very soon afterwards the Pennsylvania legisla-
ture passed a law indemnifying the governor and the mili-
tary authorities, and allowing a similar course to be pursued
thereafter on recommendation of Congress or the command-
ing officer of the army. But this law gave authority only
to arrest and hold—not to try; and the act was to remain in
force only till the end of the next session of the General
Assembly. So careful were our fathers to recognize the
supremacy of civil law, and to resist all pretensions of the
authority of martial law!

8. Shay’s Rebellion in 1787. That rebellion, which was be-
'fore the Constitution was adopted, was mentioned by Ham-
ilton in the Federalist as a proof that we needed a strong
central government to preserve our liberties. During all
that disturbance there was no declaration of martial law, and
th.e habeas corpus was only suspended for a limited time and
With very careful restrictions. Governor Bowdoin’s order
to General Lincoln, on the 19th of January, 1787, was in
t%xese words: “Consider yourself in all your military offen-
Blve operations constantly as under the direction of the civis
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officer, save where any armed force shall appear to oppose
you marching to execute these orders.”

9. I refer too to a case under the Constitution, the Rebel-
lion of 1793, in Western Pennsylvania. President Wash-
ington did not march with his troops until the judge of the
United States District Court had certified that the marshal
was unable to execute his warrants. Though the parties
were tried for treason, all the arrests were made by the au-
thority of the civil officers. The orders of the Secretary of
War stated that ¢the object of the expedition was to assist
the marshal of the district to make prisoners.” Kvery move-
ment was made under the direction of the civil authorities.
So anxious was Washington on this subject that he issued
orders declaring that ¢the army should not consider them-
selves as judges or executioners of the laws, but only as em-
ployed to support the proper authorities in the execution of
the laws.”

10. T call the attention of the court also to the case of
General Jackson, in 1815, at New Orleans. In 1815, at
New Orleans, General Jackson took upon himself the com-
mand of every person in the city, suspended the functions
of all the civil authorities, and made his own will for a time
the only rule of conduct. It was believed to be absolutely
necessary. Judges, officers of the city corporation, and
members of the State legislature insisted on it as the only
way to save the citizens and property of the place from the
unspeakable outrages committed at Badajos and St. Sebas-
tian by the very same troops then marching to the attack.
Jackson used the power thus taken by him moderately,
sparingly, benignly, and only for the purpose of preventing
mutiny in his camp. A single mutineer was restrained by
a short confinement, and another was sent four miles up the
river. But after he had saved the city, and the danger was
all over, he stood before the court to be tried by the law;
his conduct was decided to beillegal, and he paid the penalty
without a murmur. The Supreme Court of Louisiana, iv
Johnson v. Duncan,* decided that everything done during the

* See 3 Martin’s Louisiana Rep., O. 8., 520.
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siege in pursuance of martial rule, but in conflict with the
law of the land, was void and of none effect, without refer-
ence to the circumstances which made it necessary In
1842, a bill was introduced into Congress to reimburse Gen-
eral Jackson for the fine. The debate was able and thorough.
Mr. Buchanan, then a member of Congress, spoke in its
favor, and no one will doubt his willingness to put the con-
duct of Jackson on the most favorable ground possible.*
Yet he did not attempt to justify, but only sought to pal-
liate and excuse the conduct of Jackson. All the leading
members took the same ground.

11. I may fortify my argument by the authority of two
great British jurists, and call attention to the trial of the
Rev. John Smith, missionary at Demerara, in British Guiana.
In the year 1823, a rebellion broke out in Demerara, ex-
tending over some fifty plantations. The governor of the
district immediately declared martial law. A number of the
insurgents were killed, and the rebellion was crushed. It
was alleged that the Rev. John Smith, a missionary, sent
out by the London Missionary Society, had been an aider
and abettor of the rebellion. A court-martial was appointed,
and in order to give it the semblance of civil law, the gov-
ernor-general appointed the chief justice of the district as
a staff officer, and then detailed him as president of the court
to try the accused. All the other members of the court were
military men, and he was made a military officer for the
special occasion. Missionary Smith was tried, found guilty,
and sentenced to be hung. The proceedings came to the
notice of Parliament, and were made the subject of inquiry
a.nd debate. Smith died in prison before the day of execu-
tlon; but the trial gave rise to one of the ablest debates of
the century, in which the principles involved in the cause
now before this court were fully discussed. Lord Brougham
and Sir James Mackintosh were among the speakers. In
the course of his speech Lord Brougham said:

“No such thing as martial law is recognized in Great Britain,

—————

* Benton’s Abridgment of Debates, vol. 14, page 628.
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and courts founded on proclamations of martial law are wholly
anknown. Suppose I am ready to admit that, on the pressure
of a great necessity, such as invasion or rebellion, when there
is no time for the slow and cumbrous proceedings of the civil
law, a proclamation may justifiably be issued for excluding the
ordinary tribunals, and directing that offences should be tried
by a military court, such a proceeding might be justified by
necessity, but it could rest on that alone. Created by neces-
sity, necessity must limit its continuance. It would be the
worst of all conceivable grievances, it would be a calamity un-
speakable, if the whole law and constitution of England were
suspended one hour longer than the most imperious necessity
demanded. I know that the proclamation of martial law ren-
ders every man liable to be treated as a soldier. But the instant
the necessity ceases, that instant the state of soldiership ought
to cease, and the rights, with the relations of civil life, to be
restored.”

Sir James Mackintosh says :*

“The only principle on which the law of England tolerates
what is called ‘martial law, is necessity. Its introduction can
be justified only by necessity; its continuance requires precisely
the same justification of necessity ; and if it survives the neces-
sity, in which alone it rests, for a single minute, it becomes in-
stantly a mere cxercise of lawless violence. When foreign
invasion or civil war renders it impossible for courts of law to
sit, or to enforce the execution of their judgments, it becomes
necessary to find some rude substitute for them, and to employ
for that purpose the military, which is the only remaining force
in the community.”

The next paragraph lays down the chief condition that
can justify martial law, and also marks the bourdary between
martial and civil law :

“ While the laws are silenced by the noise of arms, the rulers
of the armed force must punish, as equitably as they can, those
crimes which threaten their own safety and that of society, but
a0 longer; every moment beyond is usurpation. As soon as

—

* Mackintosh’s Miscellaneous Works, p. 784, London editioa, 1851
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the laws can act, every other mode of punishing supposed
crimes is itself an enormous crime. If argument be not enough
on this subject—if, indeed, the mere statement be not the evi-
dence of its own truth—I appeal to the highest and most vener-
able authority known to our law.”

He proceeds to quote Sir Matthew Hale on Martial Law,
and cites the case of the Earl of Lancaster, to which I have
already referred, and then declares:

“No other doctrine has ever been maintained in this country
since the solemn parliamentary condemnation of the usurpa-
tions of Charles I, which he was himself compelled to sanction
in the Petition of Right. In none of the revolutions or rebel-
lions which have since occurred has martial law been exercised,
hewever much, in some of them, the necessity might seem to
exist. Kven in those most deplorable of all commotions which
tore Ireland in pieces in the last years of the eighteenth cen-
tury, in the midst of ferocious revolt and cruel punishment, at
the very moment of legalizing these martial jurisdictions in
1799, the very Irish statute, which was passed for that purpose,
did homage to the ancient and fundamental principles of the law
in the very act of departing from them. The Irish statute (39
George ITI, chap. 3), after reciting ¢ that martial law had been
successfully exercised to the restoration of peace, so far as to
permit the course of the common law partially to take place,
but that the rebellion continued to rage in considerable parts
of the kingdom, whereby it has become necessary for Parlia-
ment to interpose,” goes on to enable the Lord Lieutenant ¢ to
ppnish rebels by courts-martial” This statute is the most posi-
tive declaration, that where the common law can be exercised
in some parts of the country, martial law cannot be established
in others, though rebellion actually prevails in those others,

without an extraor dinary interposition of the supreme legisla.
tive authority itself.”

After presenting arguments to show that a declaration of
martial law was not necessary, the learned jurist continues:

“For six weels, then, before the court-martial was assembled,
8nd for twelve weeks before that court pronounced sentence of
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death on Mr. Smith, all hostility had ceased, no necessity for
their existence can be pretended, and every act which they did
was an open and deliberate defiance of the law of England
Where, then, are we to look for any color of law in these pro-
ceedings? Do they derive it from the Dutch law? I have
diligently examined the Roman law, which is the foundation
of that system, and the writings of those most eminent jurists
who have contributed so much to the reputation of Holland. I
can find in them no trace of any such principle as martial law.
Military law, indeed, is clearly defined; and provision is made
for the punishment, by military judges, of the purely military
offences of soldiers. But to any power of extending military
jurisdiction over those who are not soldiers, there is not an
allusion.”

Many more such precedents as I have already cited might
be added to the list; but it is unnecessary. They all teach
the same lesson. They enable us to trace, from its far-off
source, the progress and development of Anglo-Saxon lib-
erty; its conflicts with irresponsible power; its victories,
dearly bought, but always won — victories which have
crowned with immortal honors the institutions of England,
and left their indelible impress upon the Anglo-Saxon mind.
These principles our fathers brought with them to the New
World, and guarded with vigilance and devotion. During
the late Rebellion, the Republic did not forget them. So
completely have they been impressed on the minds of Amer-
ican lawyers, so thoroughly ingrained into the fibre of Amer-
ican character, thut notwithstanding the citizens of eleven
States went off into rebellion, broke their oaths of allegiance
to the Constitution, and levied war against their country, yet
with all their crimes upon them, there was still in the minds
of those men, during all the struggle, so deep an impression
on this great subject, that, even during their rebellion, the
courts of the Southern States adjudicated causes, like the
one now before you, in favor of the civil law, and against
courts-martial established under military authority for the
trial of citizens. In Texas, Mississippi, Virginia, and other
insurgent States, by the order of the rebel President, the
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. writ of habeas corpus was supended, martial law was declared,
and provost marshals were appointed to administer military
authority. But when civilians, arrested by military author-
ity, petitioned for release by writ of habeas corpus, in every
case, save one, the writ was granted, and it was decided that
there could be no suspension of the writ or declaration of
martial law by the executive, or by any other than the su-
preme legislative authority.

The military commission, under our government, is of
recent origin. It was instituted, as has been frequently
said, by General Scott, in Mexico, to e