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He observed, that the circuit court did not reverse nor annul the original 
proceeding by the magistrates. It only diminished the sum in which bail 
should be required, and limited its duration to one year. It passed no new 
judgment, but merely remanded the prisoner; it heard no evidence; it was 
not a proceeding de novo ; it gave no judgment; it convicted the prisoner 
of no offence. He is, therefore, still detained under the authority of the 
warrant of the justices; and if that is defective, there is no just cause of 
detainer. But if the remanding by the circuit court, is to be considered as a 
new commitment, it is still a commitment upon the old ground; and if that 
was illegal, the order of the circuit court has not cured its illegality.

The  Judges  of this Court were unanimously of opinion, that the warrant 
of commitment was illegal, for want of stating some good cause certain, 
supported by oath. If the circuit court had proceeded de novo, perhaps, it 
might have made a difference. But this court is of opinion, that that court 
has gone only upon the proceedings before the justices. It has gone so far 
as to correct two of the errors committed, but the rest remain. If the 
prisoner is really a person of ill fame, and ought to find sureties for his 
good behavior, the justices may proceed de novo, and take care that their 
proceedings are regular.

The prisoner is discharged.

*454] *Hop kir k  v. Bell .
Statute of limitations.

The treaty of peace between Great Britain and the United States, prevents the operation of the 
act of limitations of Virginia, upon British debts, contracted before that treaty.1

An agent for collecting of debts merely, is not a factor, within the meaning of the 18 th section 
of that act.

This  was a case certified from the Circuit Court for the fifth circuit,- and 
Virginia district, in chancery sitting, in which the opinions of the judges 
(Mars hal l , Ch. J., and Griff in , District Judge) were opposed, upon the 
following question : “ Whether the act of assembly of Virginia for the lim-
itation of actions, pleaded by the defendant, was, under all the circumstances 
stated, a bar to the plaintiff’s demand, founded on a promissory note given 
on the 21st day of August 1773 ?”

The certificate contained the following statement of facts agreed by the 
parties, viz: That David Bell, the defendant’s testator, had considerable 
dealings with the mercantile house of Alexander Spiers, John Bowman & 
Co. (of which house the plaintiff was surviving partner), in the then colony 
of Virginia, by their factors, who resided in that colony, and on the 14th of 
March 1768, gave his bond to the company for 6334 8s. ll£d., conditioned 
for the payment of 3164 14s. 5^d., on demand. That he also became farther 
indebted in a balance of 1214 Os. 4£d. on open account, for dealings after-
wards had with the company by their said factors. That on the 21st of 
August 1773, Henry Bell, the defendant, made his writing or promissory 
note, under his hand, attested by two witnesses, in the following words, to 
wit:

1 Re-affirmed, in 4 Cr. 164; s. p. Dunlop v. Alexander, 1 Cr. C. C. 498.
272



1806] OF THE UNITED STATES. 454
Hopkirk v. Bell.

“ I do hereby acknowledge myself to stand as security to Messrs. Alex-
ander Spiers, John Bowman & Co., of Glasgow, for the sum of four hundred 
and thirty-seven pounds, fourteen shillings and ten pence, current money of 
Virginia, being a debt due them by my father, David Bell. Given under 
my hand, this twenty-first day of August, one thousand seven hundred and 
seventy-three. I am not to pay the above, till it is convenient.”

*That the said Alexander Spiers, John Bowman & Co. were, at 
that time, British subjects, merchants, residents in Glasgow, in the L 
kingdom of Great Britain, and have never been resident within the limits of 
the then colony, now state of Virginia, and that James Hopkirk, the sur-
viving partner, now is, and always has been, from the time of his birth, a 
British subject, resident in the kingdom of Great Britain, and was never 
within the limits of the commonwealth of Virginia. That the company had 
a factor or factors resident in the commonwealth of Virginia, on the 21st of 
August 1773, when the note was given, and from that time to the com-
mencement of the American war, viz., on or about the first of September 
1776. That the company had neither agent nor factor in this country, au-
thorized to collect their debts, from the commencement of the war in 1776, 
until the year 1784. That on or about the 10th of September 1784, and ever 
since, an agent has resided in this commonwealth, authorized by power of 
attorney, generally, to collect all debts due to the company in this common-
wealth.

That by the fourty article of the definitive treaty of peace, between the 
United States and his Britannic majesty, made on the third of September 
1782, “it is agreed, that creditors on either side shall meet with no lawful 
impediment to the recovery of the full value, in sterling money, of all bond 
fide debts heretofore contracted.” And by the second article of the conven-
tion between his Britannic majesty and the United States, made on the 8th 
of January 1802, “the said fourth article (of the treaty of peace) so far as 
respects its future operation, is recognised, confirmed, and declared to be 
binding and obligatory,” “ and the same shall be accordingly observed with 
punctuality and good faith, and so as that the said creditors shall hereafter 
meet with no lawful impedent to the recovery of the full value in sterling 
money, of their bond fide debts.”

That by the acts of the Virginia assembly, passed on the------------------ ,
and the practice of the courts, British creditors, their agents and factors, 
were prevented from suing with effect for their debts in the courts of 
this commonwealth, from the --------  *day of April 1774, until the
year 1790, and that this suit was commenced on the 4th of January L 
1803.

By the 4th section of the Virginia act of limitations (p. 107), actions upon 
the case, on accounts, are to be brought within five years after the cause of 
action. By the 12th section, there is a saving of persons beyond seas ; but 
by the 13th section it is provided, “that all suits hereafter brought in the 
name or names of any person or persons residing beyond the seas, or out of 
this country, for the recovery of any debt due for goods actually sold and 
delivered here, by his or their factor or factors, shall be commenced and 
prosecuted within the time appointed and limited by this act for bringing 
the like suits, and not after, notwithstanding the saving herein before con- 
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tamed, to persons beyond the seas, at the times their causes of action 
accrued.”

C. Lee, for the plaintiff.—The question is, whether the act of limitations, 
which had once begun to run, was an impediment removed by the treaty? 
This raises another question ; did the treaty of peace repeal the laws of the 
several states which operated as legal impediments to the recovery of British 
debts, or was an act of each state necessary for that purpose ?

It may be conceded, without injury to this case, that the act of limita-
tions began to run against this claim, before the war, and that the war did 
not suspend its operation, but that it continued to run in the same manner 
as against a person who is in the country at the time the cause of action 
accrues, and who goes beyond seas, before the limitation is complete, or 
against a woman who was sole when the cause of action accrued, and who 
married within the five years.

The plea of limitations can defeat the remedy only : the debt remains. 
But if the bar had been complete, yet it was for ever removed by the treaty. 
This was a bond fide debt, contracted before the treaty, and the act of lim-
itations is a legal impediment which it is endeavored to oppose to its recov- 
*45^1 er^' *^rea^y say8, t'hat the creditor shall meet with no legal

J impediment; and the constitution of the United States declares the 
treaty to be the supreme law of the land. The act of limitations, therefore, 
must yield to the treaty.

In the case of Ware v. Hylton, 3 Dall. 199, this court, upon very solemn 
argument, decided, that the treaty not only repealed all the state laws which 
operated as impediments, but nullified all acts done, and all rights acquired, 
under such laws, which tended to obstruct the creditor’s right of recovery. 
Similar adjudications were also made in the cases of Hamilton v. Eaton, in 
1796, by Ch. J. Ell swo rt h  and Judge Sitgre aves , in North Carolina, Page 
v. Pendleton, in 1793, by Chancellor Wyt he  (Wythe’s Reports 127), and by 
this court in The State of Georgia v. Erailsford, 3 Dall. 1.

The second article of the convention of 1802, between the United States 
and Great Britain (8 U. S. Stat. 197), was produced by the difference of 
opinion at the board of commissioners for carrying into effect the sixth 
article of the treaty of 1794. The ideas of the United States, as to the 
effect of the treaty in removing all impediments arising from legislative 
acts, are expressed in the answer to Cunningham's claim, in page 15 of the 
printed report of the proceedings of the board.

The basis of the convention was the American construction of the sixth 
article of the treaty of 1794. A sum of 600,0007. sterling was stipulated to 
be paid by the United States for all losses under the sixth article of the 
treaty of 1794, and the creditors were to recover from their debtors, what-
ever they could in the ordinary' course of justice ; all legislative impediments 
having been removed by the treaty of peace, which is recognised and con-
firmed by the convention.

*4581 *March 4th, 1806. The  Court  ordered the following opinion to
J be certified to the circuit court.—Upon the question, in this case, re-

ferred to this court from the circuit court, it is considered by this court, that 
the said act of limitations is not a bar to the plaintiff’s demand on the said 
note ; and this court is of opinion, that the length of time from the giving 
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the note to the commencement of the war, in 1775, not being sufficient to 
bar the demand on the said note, according to the said act of assembly, the 
treaty of peace between Great Britain and the United States, of 1783, does 
not admit of adding the time previous to the war, to any time subsequent to 
the treaty, in order to make a bar : and is also of opinion, that the agent 
merely for collecting debts, mentioned and described in the said state of 
facts, is not to be considered as a factor within the meaning of the said act 
of assembly, so as to bring the case within the proviso of said act. But this 
the court is not to be understood as giving an opinion on the construction of 
the note, as to the time of payment.

Will iam  Maley  v . Jared  Sha ttuc k .
Marine trespass.—Sentence of foreign prize court.

The commander of a United States ship of war, if he seize a vessel on the high seas without 
probable cause, is liable to make restitution in value, with damages and costs, even although the 
vessel be taken out of his possession by a superior force; and the owner is not bound to resort 
to the re-captor, but may abandon, and hold the original captor liable for the whole loss.

A foreign sentence of condemnation as good prize, is not conclusive evidence that the legal title 
to the property was not in a subject of a neutral nation.1

Shattuck v. Maley, 1 W. C. C. 245, affirmed.

On  the 20th of August 1804, Jared Shattuck exhibited his libel in the 
district court of the United States for the district of Pennsylvania, in the 
following form, (a)

*To the Honorable Richard Peters, Esq., judge of the district 
court of the United States, in and for the district of Pennsylvania. L 
The libel of Jared Shattuck, merchant, most respectfully showeth :

That your libellant, being a subject of his majesty the King of Denmark, 
some time in or about the beginning of the month of May, in the year of our 
Lord, 1800, at St. Thomas, one of his said majesty’s West India islands, 
loaded a certain schooner or vessel called the Mercator, being an unarmed 
merchantman, fitted out at St. Thomas aforesaid, for trade only, and being 
then and there bond fide the property of your libellant, with a cargo of mer-
chandise, consisting of provisions, wines and dry goods, for the sole and 
bond fide account of your libellant, said cargo amounting to $13,920, or 
thereabouts, on a voyage to Jacmel and Port Republican, in the island of St. 
Domingo, which he consigned to Toussaint Lucas, also a Danish subject, then 
and there master of the said schooner Mercator, who was instructed by your 
libellant, to dispose of the said cargo at Jacmel or Port Republican aforesaid, 
to the best advantage, for account of your libellant, invest the proceeds in 
coffee of good quality, and return therewith to the said island of St. Thomas.

(a) As there are so few forms of admiralty proceedings in print, it is hoped, that a 
recital of a considerable part of the record in this case, will be acceptable to the pro-
fession ; particularly, as it is not a libel in rem, but for restitution in value, for not 
bringing in the vessel and cargo for adjudication.

1 s. p. Fitzsimmons v.. Newport Ins. Co., 4 Cr. v. Low, 2 Id. 480; New York Firemen’s Ins. 
185; Lambert v. Smith, 1 Cr. C. C. 361; Van- Co. v. De Wolf, 2 Cow. 56 ; Vasse v. Ball, 2 
derheuvel v. United Ins. Co., 2 Johns. Cas. Dall. 270.
451; Kemble v. Rhinelander, 3 Id. 130 ; Goix
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