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*Marin e Insur ance  Compan y  of  Alexandria  v . John  and James  
H. Tuck er .

Marine insurance.—Deviation.—Loss by .capture.
If a vessel be insured “ at and from Kingston, in Jamaica, to Alexandria,” and take in a cargo at 

Kingston, for Baltimore and Alexandria, and sail with intent to go first to Baltimore, and 
from thence to Alexandria, and before she arrives at the dividing point, is captured; it is a case 
of intended deviation only, and not of non-inception of the voyage insured.1

It depends upon the particular circumstances of the case, whether, if the vessel be captured and 
re-captured, the loss shall be determined total or partial.

Error  to the Circuit Court of the district of Columbia.
This was an action of covenant, by John and James H. Tucker, on a 

policy of insurance, dated September 1st, 1801, upon the sloop Eliza, at and 
from Kingston, in Jamaica, to Alexandria, in Virginia. *The defend-■ 7 7 7. ° . ^358ants pleaded, 1st. That the vessel never sailed on the voyage insured, 
and was not prosecuting the voyage insured, at the time of the cap- *335 
ture ; and 2d. A general performance of the covenants contained in —

covered of you, of you, the guilty party. But this prohibition contains no threat of 
punishment against an innocent holder. No inconvenience arises from this construc-
tion. A purchaser can only look to the face of the documents, to the records of title 
which the law requires for this species of property. The knowledge of the cause of 
forfeiture rests generally in the bosom of the offender ; and the law can never require 
of a purchaser to examine into the secrets of the heart. It is more the interest- and 
policy of government, to increase its wealth and strength, by the employment of its 
ships in trade and commerce, than to augment its revenues by forfeitures. It, there-
fore, wisely protects the interests of fair shipholders from forfeiture for the crimes of 
others, while it carefully provides for the punishment of fraudulent contraventions of 
its laws. Protection is not, by this construction, afforded to guilt or fraud; it is only 
a shield for innocence. The remedy remains, as it ought, against him who committed 
the offence. Government cannot be deprived of its forfeiture, by any fraudulent 
alienation. Such a sale would be void. Jones v. Ashurst, Skin. 357; Twynds 
Case, 3 Co. 81; 2 Bl. Com. 421.

The possession is, legally, and to effectuate the statutory provision, still in the vendor. 
Indeed, all the reasoning on this subject is contained in two axioms of the civil law, to 
which this court Imay be allowed to refer. In rem actions tenetur qui dolo desiit possi- 
dere. Zouch, Elem. 197. Et aliquando, qui feri non debet, factum valet; jirmum et 
probum quod sit bond fide, improbatur autem quod sit maid fide veldolo. Ibid. 41. If 
a contrary construction prevails, government may have greater security for a few spe-
cific penalties; but it is at the expense of the interests of commerce, and the security of 
all shipholders.

I do, therefore, order and decree, that the libel in this case filed shall stand dis-
missed, and that the ship, &c., be restored to the claimant. But as the case involved 
questions of great difficulty, upon which eminent counsel have differed in opinion, and 
judges may differ, and it was proper, in every view of the case, to put those questions 
in a course of legal adjudication, I shall certify probable cause of seizure, and decree 
restitution, without costs.

1 Winter v. Delaware Mutual Safety Ins. Co., 
30 Penn. St. 334 ; Lawrence v. Ocean Ins. Co., 11 
Johns. 241 ; New York Firemen’s Ins. Co., v. 
Lawrence, 14 Id. 46. The principle of this 
case is, that if there be no change of the ter-
minus of the voyage insured, and the vessel 
actually sail for her intended port of destina-

tion, an intention to deviate by calling at an in-
termediate port for the delivery of cargo, wil- 
not avoid the insurance, if the ship be captured*, 
before arriving at the point of divergence, so 
that there is no actual deviation. The same 
doctrine was held in Winter v. Delaware Mu-
tual Safety Ins. Co., ut supra.
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the policy ; upon which pleas, the issues were joined, and verdict and judg-
ment for a total loss.

At the trial, the defendants took three bills of exception. The 1st pre-
sents the following case : The execution of the policy was admitted. The 
vessel was of the value insured, and belonged to the plaintiffs (the defend-
ants in error), who were British subjects, resident at Alexandria. The vessel 
was navigated under a British register, and had sailed from Alexandria for 
Kingston, in June 1801, with a cargo, consigned to Bryan & Co., in Jamaica, 
who were instructed, by a letter from the plaintiffs, to sell the vessel and 
remit the proceeds. The vessel was commanded, ostensibly, by Boaz Bell, 
but really, by Eli R. Patton, who also went as supercargo, with orders to 
sell the vessel at any rate ; but if not sold, to return to Alexandria with the 
proceeds of the outward cargo. Bryan & Co. used their best endeavors to 

sell the vessel, but without effect, and *could get no offer for her, 
-* either before or after she sailed from Kingston. Having taken in ten 

tierces of coffee, the property of the plaintiffs, to be delivered at Alexandria, 
she cleared out at the custom-house, in Kingston, on the 10th of August 
1801, for the port of Alexandria, with intention to sail, on that day, with con-
voy, then lying at Port Royal, but which convoy did not sail until the 17th.

While waiting for convoy, freight was offered to Baltimore, and the mas-
ter, having obtained a permit and made a post-entry, discharged his ballast, 
and took on board twenty hogsheads and ten tierces of sugar, for that port, 
and signed bills of lading accordingly; but this caused no delay as to the 
time of his sailing, as he waited for convoy—it being known that several 
Spanish cruisers were hovering on the coast of Jamaica. On the 17th, she 
sailed for Baltimore, with intention to go first to Baltimore, and from thence 
to Alexandria. On the 22d, whilst sailing, in the.usual course from King-
ston to Baltimore and Alexandria, she was captured, by a Spanish vessel, as 
prize, and all her men were taken out by the Spaniards, excepting Bell and 
one other. In less than three days, she was re-captured by a British sloop of 
war, and carried back to Kingston, on the 26th of August, where she was 
libelled for salvage.
*«m'71 *The rate of salvage, in cases of re-capture, is fixed by British

J statutes, and does not exceed one-eighth of the value, at the port of 
adjudication. Bryan & Co., as agents of Patton, put in a claim in behalf of 
the underwriters, alleging that the vessel had been abandoned to them. 
The vice-admiralty court decreed restoration, on payment of one-eighth for 
salvage, and full costs ; and directed the vessel to be sold, to ascertain the 
true value, unless it could be otherwise agreed upon. The claimant used no 
endeavors to agree with the captors, as to the true value of the Vessel and 
cargo, otherwise than by a sale ; and on the 1st of October, she was sold for 
$915, and the ten tierces of coffee were purchased by Patton, for the plain-
tiffs, at the price of $1000. The costs, charges and commissions amounted 

’to $909, and the salvage to $239. The agents of the plaintiffs were content, 
and satisfied with the mode of ascertaining the value by sale, and did not 
apply for an appointment of appraisers to ascertain the value.

On the 24th of September 1801, when the abandonment of the vessel 
was made, by Bell and Patton, she was safe in the harbor of Kingston, but 
liable for salvage ; and the value of the ten tierces of coffee was sufficient to 
pay the salvage, and all costs and charges.
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The register was lost by the capture and re-capture, and had never been 
found. The plaintiffs could not, .according to the laws of Great Britain, ob-
tain a new British register, while they continued to reside out of the British 
dominion*.

Baltimore is not in the direct course from Kingston to Alexandria, after 
a vessel has entered the Chesapeake Bay.

The plaintiffs received information of the capture and re-capture, at the 
same time, in a letter from Bryan & Co., dated 25th of September 1801, 
which also mentioned the sale ; but it did not appear, at what time the 
♦plaintiffs received that letter. On the 26th of November, they pggg 
offered to abandon the vessel to the underwriters, who refused the L 
offer. Upon this state of facts, the defendants moved the court to instruct the 
jury, not to find a verdict for a total, but, at most, for a partial loss, which 
instruction the court refused to give, and the defendants took their bill of 
exceptions.

The second bill of exceptions did not vary the material facts above stated, 
but alleged, that the vessel sailed from Kingston, with an intention of going 
to Alexandria, but also with an intention of touching first at Baltimore, and 
there delivering part of her cargo, and from thence to Alexandria. That 
while prosecuting her voyage, with that intent, and while in the direct 
course, both to Baltimore and Alexandria, and before she arrived at the 
dividing point between Baltimore and Alexandria, she was captured, &c. 
Whereupon, the plaintiffs prayed the court to instruct the jury, that there 
was no deviation at the time of the capture, and that the voyage insured was 
actually commenced ; which instruction the court gave as prayed, and the 
defendants took their second bill of exceptions.

The third exception was to the refusal of the court to instruct the jury, 
that the loss of the register, by means of the capture and re-capture, was not 
sufficient, in law, to defeat the voyage ; but that the loss of that document 
might be supplied by special documents of public officers, setting forth the 
circumstances of the loss, so that the vessel might have prosecuted that voy-
age, without seizure and confiscation, under the laws of Great Britain, for 
want of a British register.

E. J. Lee, for the plaintiffs in error.—1. The voyage insured was never 
commenced ; and the vessel was not in the prosecution of that voyage, at the 
time of her capture. 2. The plaintiffs cannot recover for a total loss. If 
there was, in fact, a total loss, it was caused by the misconduct or'neglect of 
the plaintiffs, or their agents, in not doing the best in their power for all con-
cerned. *3. The plaintiffs had not a right to abandon, at the time 
when they offered to abandon. 4. The loss of the register was not L 
equivalent to the loss of the vessel. 5. The not communicating to the un-
derwriters the intention of going to, or touching at, Baltimore, was such a 
concealment as vacated the policy.

1st. Was there an inception of the voyage insured ? The contract of in-
surance is founded on good faith, and must express the intention of the con-
tracting parties. The object of a policy is to reduce to certainty, and to pre-
serve unaltered, what each party engages to perform. The voyage insured 
must be truly and accurately described, as to the time and place at which 
the risk is to commence, the place of departure, and the place or places of
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destination. Every circumstance relating to the voyage must be stated with 
the greatest regard to truth. When, therefore, it is intended, that the ves-
sel shall touch at an intermediate port or ports, it must be stated in the 
policy. Marshall on Insurance, 227. This minuteness of description, must 
have for its object the protection of underwriters from those frauds to which 
they are exposed by their unfavorable situation for obtaining correct in-
formation. But this object will be defeated, if the insured are not bound to 
commence and prosecute the voyage described in the policy.

The voyage insured was from Kingston to Alexandria. The vessel was 
bound to sail directly to Alexandria, as her only port of destination, with 
all convenient dispatch, in the regular and usual course from the one place 
to the other. If she sailed, with a determination to go first to Baltimore, 
and there deliver a cargo of thirty hogsheads of sugar, and afterwards, to 
*3H01 come ^rom Baltimore to Alexandria, she did not commence, *and

J was not lost in the prosecution of, the voyage described in the policy. 
If the voyage commenced was not, in every respect, the same with that in-
sured, the underwriters are not liable. The voyage commenced was not a 
voyage from Kingston to Alexandria, but a voyage from Kingston to Balti-
more, and from Baltimore to Alexandria.

It is an uncontroverted principle of marine law, that if the voyage is 
changed, or not performed in the manner described in the policy, the policy 
does not attach. This principle is established by the case of Wooldridge v. 
JBoydeU, Doug. 16.

This is not a case of deviation, but of non-inception. In cases of devia-
tion, the termini are the same. But it is immaterial, whether the termination 
of the voyage commenced is the same with that insured, when the vessel, 
in fact and in truth, sails directly for a port not mentioned in the policy, 
nor contemplated by the parties at the time the insurance was made. If 
the vessel, in this case, had commenced a voyage for Baltimore, but with 
an intention to touch at Alexandria, in her way to Baltimore, it would not 
have been the voyage insured. So, if the master was under an engagement, 
when he sailed from Jamaica, to go to Baltimore at all events, before he 
came to Alexandria. The termination of the voyage commenced was Balti-
more and Alexandria. The vessel was obliged to come to both places. The 
termini of the voyage were not those described in the policy.

The necessity of commencing and performing the precise voyage de-
scribed in the policy, is further proved by the opinion given in the case of 
JBeatson v. Haworth, 6 T. R. 531, where it is decided, that if a vessel is in-
sured to several ports, she must pursue the order in which the places are 
named in the policy. In the case of Way v. Modigliani, 2 T. R. 30, the 
question was, whether the policy ever attached ; and if it did, whether it 
*^*711 was no^ discharged by the vessel’s *not sailing upon the precise

J voyage insured. The case was this : a ship was insured “ at and from 
the 20th of October 1786, from any ports in Newfoundland to Falmouth, or 
her ports of discharge in the channel.” On the 1st of October, the ship left 
Newfoundland, and went to the Banks, fished there until the 7th, and then 
sailed from the Banks to England ; and on the 30th of November, while in 
the direct track from Newfoundland to England she was lost. She left 
Newfoundland for the Banks, long before the policy attached, and although, 
on the 20th of October, she was in the direct course from Newfoundland to
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England, and so continued, until she was lost, yet, because she sailed from 
Newfoundland, with an intention of going to the Banks, and from thence 
to England, and actually carried that intention partially into effect, it was 
determined, that the policy did not attach, and that the voyage insured was 
not commenced. The partial execution of the intent cannot vary the prin-
ciple, and was not relied upon in that case. Bull er , J., said, “ The first is 
the substantial ground, namely, that the policy nevei* attached at all. Where 
a policy is made in such terms as the present, to insure a vessel from one 
port to another, she must have sailed on the voyage insured, and not on any 
other. The voyage insured is from a port in Newfoundland to England, 
whereas, the vessel sailed to the Banks, which was a different voyage. This 
point has been already decided by' the case of 'Wooldridge v. Roy dell, where 
it was held, that if a ship, insured for one voyage, sail upon another, 
although in the same track, part of the way, and she be taken, before the 
dividing point between the two voyages, the policy is discharged. That 
was a stronger case than the present, for there the very intention of sailing 
upon a voyage different from that insured, vacated the policy.”

The actual sailing to a port is only one mode of proving the sailing with 
-an intention of going to that port. If the intention is proved, it is not ma-
terial by what means. Marshall 406 (note). If the voyage is changed, the 
policy is vacated. *A voyage may be changed, by taking on board a 
consignment to a different port; and the consignment will be evidence L 
of the change. Or it may be changed, by varying the plan of the adventure, 
before the commencement of the risk; but a deviation takes place in the 
execution of the original plan. Therefore, an intention to alter the voyage 
will destroy the contract. Millar 431. To vary in the smallest particulai* 
from the original plan of the voyage, constitutes an alteration. Ibid. 392.

In the present case, the plan of the voyage was fixed by the policy, and 
on the 10th of August, the vessel had actually cleared out, with an intent to 
pursue it; after which, she discharged her ballast, and took in thirty hogs-
heads of sugar, to be delivered in Baltimore. This not only altered the 
original plan of the voyage, but increased the risk of capture, by increasing 
the value of the prize. The case of Stot v. Vaughan, cited in Marshall 232, 
4 Williams’ Abr. 296, determined by Lord Kenyo n , is in favor of the under-
writers upon this point.

The case of Kewley v. Ryan, 2 H. Bl. 343, is the only one which has the 
appearance of opposition. But that case will be found to be unlike the 
present in the following particulars: 1. In Kewley v. Ryan, the vessel 
sailed from Grenada for Liverpool, which was the voyage insured, but with 
an intention to touch at Cork, which was in the usual course from Grenada 
to Liverpool. But in the present case, the vessel sailed for Baltimore, with 
an intention to come round to Alexandria from Baltimore, which is not in 
the course from Kingston to Alexandria. 2. In Kewley n . Ryan the vessel 
intended only to touch at Cork ; but in the case at bar, the vessel sailed on 
a trading voyage for Baltimore. Stitt v. Wardell, 2 Esp. Rep. 610. *3. pgH$ 
The Eliza altered the plan of the original adventure, by taking in L * 
sugar for Baltimore; but in Kewley v. Ryan it does not appear that the 
original plan was changed. 4. The risk was increased by taking the cargo 
for Baltimore, but the intention of touching at Cork did not increase the risk.

Independent of these differences between the two cases, it is very ques-
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tionable whether the determination in Kenley v. Ryan is correct, upon prin 
ciple. It establishes a doctrine which .enables the insured to defraud under-
writers, by making the evidence of intention to vary the- voyage depend 
upon the single testimony of the master, which is apt to bend to the interest 
of his employers. It too often happens, that insurance cases depend upon 
the same kind of testimony. The case of Kenley v. Ryan is also, in prin-
ciple, contradicted by that of Middlewood v. Blakes, 7 T. R. 162 ; Marshall 
406, note b.

2d. The 2d point is, that if the plaintiffs are entitled to recover anything, 
they can recover only for a partial loss; for if an actual total loss has hap-
pened, it has arisen from the negligence and misconduct of the plaintiffs, or 
their agents, in not doing the best in their power for all concerned. The 
consideration of this question will involve that of the right of the plaintiffs 
to abandon, at the time they offered to abandon: which is the third point in 
the cause.

In many instances, the practice of abandoning has been extended too far. 
The insured should, in no case, be permitted to abandon, where the effects 
insured, or the greater part of them, still exist, and are in the power of the 
insured. The general rule is, that the insured may abandon, in all cases, 
where, by means of any of the perils insured against, the voyage is totally 
lost, or not worth pursuing, or where the thing insured is so damaged as to 

be *of little or no value to the owner, or where the salvage is very
J high, or where what is saved is of less value than the freight, or 

where further expense is necessary, and the insurer will not undertake, at all 
events, to pay that expense. These principles are declared in the following 
cases: Goss v. Withers, 2 Burr. 683 ; Hamilton n . Mendes, Ibid. 1198; 
Aguilar v. Rodgers, 1 T. R. 421; Story v. Strettell, 1 Dall. 11 ; Park 165 ; 
4 Williams’ Abr. 373, 376.

The capture or arrest of a vessel, or any detention, is primd facie a total 
loss, and immediately upon the capture, or at any time while the capture 
continues, the insured may abandon, and give notice, and thereby entitle 
himself to claim as for a total loss. But this must be done, while the in-
sured knows of the continuance of the capture, and not after he has infor-
mation of the recovery or safety of the vessel. McMaster v. Shoolbred, 1 
Esp. Rep. 237 ; Marshall 494, 501. On the other hand, the re-capture does 
not necessarily deprive the insured of the right to abandon. For if, in con-
sequence of the capture, the voyage is lost, or not worth pursuing, if the 
salvage be very high, or if further expense be necessary, and the insurer will 
not undertake to pay that expense, the insured may abandon. Therefore, 
the rule is, that if the thing insured be recovered, before any loss is paid, 
the insured is entitled to claim as for a total or partial loss, according to the 
situation of the case, at the time when he makes his claim. For there is no 
vested right to a total loss, until the insured elects to abandon.

There are two cases which will be cited for the defendants in error. 
Pringle v. Hartley, 3 Atk. 195, and Goss v. Withers, 2 Burr. 683, neither of 
which is like the present. In the case of Pringle v. Hartley, the salvage 
amounted to a moiety of the value of the vessel insured ; and there was no 
*3751 Person Presenf give security, or answer for that moiety. *The case

J of Goss v. Withers was an insurance on the ship and goods. One-
fourth of the goods were thrown overboard to preserve the vessel, and the

224



1806] OF THE UNITED STATES. 375
Marine Insurance Co. v. Tucker.

residue of the cargo. After this, the vessel was captured by the French. The 
master, mate and all the sailors, except an apprentice boy and a landsman, 
were taken out and sent to France. The ship remained eight days in the 
hands of the French, and was re-taken by a British privateer, and on the 18th 
of January, was carried into port for adjudication. Immediate notice was 
given, and an offer to abandon. But before her capture, the ship, in a storm, 
was separated from her convoy, and disabled for proceeding on her voyage, 
without going into port to refit. The residue of her cargo was spoiled, 
while she was refitting, after the offer to abandon, and before she could be 
refitted. The salvage was a moiety; the master and mariners were prisoners; 
the charter-party dissolved ; the freight, except for the goods saved, was 
lost, and the voyage was not worth pursuing.

But the situation of the Eliza was very different. She sailed from Ja-
maica on the 17th of August, was captured on the 22d, re-captured in less 
than three days, and on the 26th, was brought into Kingston, the very port 
from which she had sailed,’ only nine days before, and wher.e the agents of 
the insured were. The salvage was only one-eighth, and the coffee on board, 
belonging to the plaintiffs, would have been more than sufficient in value to 
pay the whole salvage, and all the charges and costs, which did not exceed 
$909, even when attended with the costs of the libel, sale and commissions 
If they had rated the vessel at $3800, the sum insured, yet the salvage would 
have been only $475.

The point decided in Goss v. Withers was, that a title to restitution can-
not take away a vested right to abandon, if the vessel be unfit to perform 
the voyage. There is nothing in the record which shows that at the time of 
the re-capture, the Eliza was unfit to perform the voyage.

The abandonment of a vessel is an extreme remedy, which the insured 
has in his power, but which he ought *not to be permitted to use, when 
he has another remedy which will completely indemnify him for the 
injury he has actually sustained. This case, we contend, ought to be decided 
upon the principles which governed that of Hamilton v. Mendes, 2 Burr. 
1198. There, the ship was captured on the 6th of May, by a French privateer, 
and all her hands, excepting two, were taken out. On the 23 d, she was re-
captured by a British ship of war, and sent into a British port, where she 
arrived on the 6th of June. As soon as the insured heard of the capture, he 
wrote and offered to abandon to the underwriters. They refused to receive 
the abandonment, but offered to pay the salvage, and all the losses and 
charges which the insured had sustained by the capture. The question was, 
whether, on the 26th June, the insured had a right to abandon and recover 
as for a total loss. The court decided, that he had no right to abandon, and 
that he could recover as for a partial loss only. The principle of that case is, 
that if the voyage be only temporarily interrupted, the property, upon the re-
capture, returns to the owner, pledged to the re-captor for the amount of sal-
vage. This doctrine is also stated in the case of Mills v. Fletcher, Doug. 
210, and Thellusson v. Fletcher, 1 Esp. Rep. 73.

The actual loss which the insured sustained, was not a total loss, until 
rendered so, by their own negligence or misconduct, or that of their agents. 
It only amounted to $909, including salvage. Even if the vessel had been 
valued at the price insured, viz., $3800, the salvage (which by statute 33 
Geo. III., c. 66, cannot exceed one-eighth) would have amounted only to 
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$475, which, added to the other expenses, would not have exceeded $1000. 
This sum ought to have been paid by the agents of the insured, who had in 
their possession funds of their principal, out of which it might have been 
paid. But it does not appear, that they made any effort or offer to pay it, 
or to prevent the sale ; or any proposition to ascertain the value of the ves-
sel, otherwise than by ar sale. They did not do the best in their power for all 
concerned, but calmly stood by, and saw the vessel sacrificed, when they 
♦oHHi had the power of preventing it. *The insured, therefore, cannot, by

J abandonment, turn a partial into a total loss. 1 Esp. Rep. 73.
It appears upon the record, that the insured were anxious to sell the ves-

sel, and this may account for the want of exertion on the part of their agents 
to prevent a sale, which would charge the underwriters with the full value 
of $3800.

4th. The loss of the register was not equivalent to the loss of the vessel, 
and was not an event against which the insurance was made. But the loss 
of the register might have been supplied by another document, such as a 
Consular certificate, stating the circumstances attending the loss, which 
would have enabled the vessel to perform the voyage insured. The Hetty 
Cathcart, 1 Rob; 184 ; Christie v. Seer etan, 1 T. R. 198. The want of a 
register would not have occasioned a forfeiture of the vessel, but would 
only have subjected her to the inconvenience of being considered and treated 
as a foreign bottom.

5th. The not communicating to the underwriters the intention of going 
to Baltimore, vacated the policy, as the risk was thereby increased. Marsh. 
347 ; Carter v. Boehm, 3 Burr. 1909 ; s. c. 1 W. Bl. 594 ; Millar 450.

Simms and Svoamn, contH, contended—1. That the voyage commenced, 
was the voyage insured ; 2. That the insured had a right to abandon and 
recover as for a total loss.

1. A policy of insurance, like every other written agreeinent, is to be 
construed according to the intention of the parties. The understanding in 
this case was, that the underwriter should take all the risk of a voyage from 
Jamaica to Alexandria; and consequently, they took the risk of the voyage 
from Jamaica to the Chesapeake Bay, through which a vessel must pass to 
arrive at Alexandria.
*^'7ftl *We admit the intention to deviate, after entering the Chesapeake, 

J but we insist, that the voyage and risk insured had commenced; and 
that the vessel was in the actual prosecution of that voyage, when the loss 
happened. In such a Case, although there was an intention to deviate, the 
insured had a right to abandon. Park 314; Foster v. Wilmer, 2 Str. 1249; 
Burns on Insurance 107 ; Kewley n . By an, 2 H. Black. 343 ; Henshaw V. 
Marine Insurance Company, 2 Caines 274.

In the case of Wooldridge n . Boydell, there was no intention of going 
at all to the plaee mentioned in the policy. The only point in the case of 
Stitt n . Wardell, 2 Esp. Rep. 610, is the difference between touching and 
trading at a port. In that case, there was an actual trading, but here was 
only an intention to trade. In Beatson v. Haworth, 6 T. R. 531, the decis-
ion was merely that if the voyage described be to B. and C., the vessel devi-
ates by going to C. first, and afterwards to B., although C. be the nearest 
port. In Way v. Modigliani, 2 T. R. 30, the real ground of the opinion of 
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the court is an actual deviation, by the vessel having sailed for and stopped- 
to fish on the Banks, instead of sailing directly from Newfoundland to Eng-
land. The opinion of Roccus, cited in a note to Marshall 406, is contra-
dicted by that of Emerigon, also cited in the same note; arid the latter 
Seems to be the better opinion. If the alteration of the voyage takes place’ 
before the risk is commenced, it becomes a different voyage; but if after, 
then it is only a deviation. Millar 117. In the present Case, the risk com- 
riienced at J aniaica, and before the alteration of the voyage was contem-
plated. *It was to terminate at Alexandria. When the terminus d 
quo and the terminus ad quern are the same, the voyage is the same.

2. The loss itself was, in fact, total, and unless the insured have been in 
fault, they ought to recoVei- for a total loss. The loss of the register alone 
was sufficient to defeat the whole voyage, and if the vessel had sailed with-
out it, and had been lost, the underwriters would have been discharged, by 
that very fact of the vessel sailing without proper documents. It would Si? 
increase the risk of loss by seizure and condemnation, as to vacate the pol-
icy. If she had been found sailing without a register, she would have beeii' 
considered, by the British laws, as an alien vessel, and if found trading front 
a British colony, would have been liable to condemnation. Reeves on Ship. 
46, 379, 429. Bryan & Co. were not the general agents of the defendants 
in error. Their authority ceased, when the vessel was dispatched, and had 
sailed from Jamaica for Alexandria. They were not authorized to sacrific'd' 
the property of the insured in their hands, if they had any, to raise money 
to pay the salvage and expenses. It is true, the master had an implied1 
authority to do what was fit and proper for the benefit of all concerned; but 
he was not authorized to send out the vessel, without a register, and she' 
could never get a new one, unless her owners (the insured) should changd- 
their domicil. No document could supply the place of that which itself 
never could have beeri obtained, and to which the party was not entitled.

The exception is to the refusal of the court to give the instruction prayed. 
This instruction would have been improper, for two reasons :

1. It would have been conclusive of the whole cause ; and no such in-
struction can be given, unless all the evidence is stated, and unless the bill 
of exceptions avers it to be the whole evidence. This bill of exceptions doe^ 
not contain the whole eviderice, nor such an averment.

*2. The instruction prayed involves the decision of a fact, which 
the jury only were competent to find, viz., whether the damage *• 
amounted to more than half the value of the thing insured. Mills v. 
Fletcher, Doug. 230. This fact is not stated in the bill of exceptions, nor 
any other fact from which the court can infer it. It contains no evidence* 
that the master had funds to pay the salvage and charges. The evidence' 
shows the loss to be actually total. The information of the capture, re-
capture, libel for salvage, and sale to a stranger, all came to the insured at the 
same time ; and there is no evidence of fraud or collusion. The only allega-
tion is, that the master did not do everything in his power to prevent a total 
loss. But this allegation is unsupported by evidence. Even if, by a sacrifice 
of the cargo, he had raised money enough to pay the salvage, expenses, costs, 
charges and repairs, he must have obtained a new crew, and theri could not 
have sailed without a register. The voyage was completely destroyed; 
and, upon an abandonment, which the insured had a right to make, relief

227



380 SUPREME COURT [Feb’y
Marine Insurance Co. v. Tucker.

would have been refused to the underwriters, even in equity. Pringle v. 
Hartley, 3 Atk. 195 ; Marshall 485.

C. Lee, in reply.—There are two bills of exception to the opinion of the 
court. 1st. To the instruction given in favor of the plaintiff below, that 
there was no deviation from the voyage insured, and that the voyage insured 
was actually commenced. 2d. To the refusal of the court to instruct the 
jury, that if the facts stated in that bill of exceptions should be proved to 
their satisfaction, they ought not to find a verdict for a total, but at most 
for a partial loss.

1. The voyage insured was a direct voyage from Kingston, in Jamaica, 
to Alexandria, in Virginia. But the voyage commenced was a voyage from 
*0 011 Kingston to Baltimore, and from thence to Alexandria. Baltimore

J *not being in the direct course from Kingston to Alexandria, the 
voyage commenced was not a direct voyage from Kingston to Alexandria, 
and therefore, was not the voyage insured. There can be no necessity of 
referring to authorities to show that, in a policy, a voyage from one place to 
another always means a direct voyage in the usual course ; because, upon 
this principle is founded the whole doctrine of deviation. But the cases of 
Beatson n . Haworth, 6 T. R. 531 ; Delaney v. Stoddert, 1 Ibid. 22 ; and 
Middlewood v. Blakes, 7 Ibid. 162, show with what strictness it has been 
maintained.

If the direct voyage was not commenced, the commencement of an indi-
rect, circuitous voyage, will avail nothing. The voyage insured was not 
commenced. Wooldridge n . Boy dell, Doug. 16 ; Way v. Modigliani, 2 T. 
R. 30. Even if the risk is diminished by the circuitous course, it is not a 
justification of the voyage, and will not support the policy. Millar 377, 
382.

The case of Kewley n . Ryan, 2 H. Bl. 343, is relied upon by the defend-
ants in error. But the law of that case is doubted by Marshall 232, who 
refers to the case of Stott v. Vaughan, decided in the king’s bench, in 1794, 
and is opposed to the case of Wooldridge v. Boydell. Kewley v. Ryan 
differs essentially from the present case. The intention in the former was 
only to touch at Cork, in the way to Liverpool. Whether Cork is not usu-
ally touched at in such voyages, does not appear ; but no cargo was on 
board to be delivered at Cork. The only port of delivery was Liverpool. 
In the present case, a considerable cargo was received on freight, deliverable 
at Baltimore. The intention, therefore, was not merely to touch, but to 
trade at Baltimore : it was one of the principal objects, of the voyage. To 
touch at a port, differs essentially from delivering a cargo, and trading at a 
port. Williams v. Smith, 2 Caines 8 ; referring to Stitt v. Wardell, decided 
by Lord Keny on , in 1797 ; Marshall 187. After clearing for Alexandria, 
*3821 receive a carS° f°r *Baltimore, to be delivered there for trade, and

J to sail with intention to go to Baltimore first, was a complete altera-
tion of the voyage insured. The opinion in Kewley n . Ryan, if understood 
rightly, does not decide this case against the underwriters. The court says, 
“ where the termini of the intended voyage are really the same as those de-
scribed in the policy, it is to be considered as the same voyage.” The word 
termini does not mean merely the beginning and end of a thing, but all the 
limits ; and in regard to a voyage, it means also the intermediate ports of 
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delivery for any part of the cargo. In the present case, the policy expresses 
hut one port of delivery ; the voyage commenced was to two, one of which 
was out of the course to that mentioned in the policy.

The case of Way v. Modigliani was not decided on the ground of devia-
tion, but expressly on the ground of non-inception. Upon this point, the 
opinion of Bull er , J., is full. Wooldridge v. Boy dell was not decided on 
the fact that there was no intention of sailing to the point mentioned in the 
policy, but upon the fact that the vessel had actually sailed for a different 
port. The weight of the case of Kewley n . Ryan, therefore, is diminished : 
1. Because it stands contradicted : 2. It differs essentially from the case 
before the court, and is not decisive : 3. It may be reconciled with the doc-
trine advanced in this case by the plaintiffs in error, and, if so understood, 
is in their favor : *4. If understood as the defendants in error con- p 
tend it ought to be, it is not law. L

2d. The second bill of exceptions states a case, which would justify the 
instruction prayed by the defendants below.

Bryan & Co. were the agents and correspondents of the owners. Patton 
also was an agent, having gone out in the vessel as supercargo, and the 
owners are answerable for their negligence. On the 24th of September, 
Bell, the master, and Patton, the supercargo, by their protest, abandoned 
the vessel and cargo to the underwriters, when both were safe in the harbor 
of Kingston, liable only to a small salvage, and to some expenses ; and 
when the coffee belonging to the defendants in error, and then on board, 
was more than sufficient to pay all the demands against the vessel. There 
was no necessity of selling the vessel : her value might have been ascertained 
in some other mode. Upon application to the court of admiralty, appraisers 
would have been appointed. But the agents neither attempted to agree with 
the re-captors for the amount of the salvage, nor applied to the court to 
appoint appraisers, but suffered the expenses to be increased unnecessarily, 
by the admiralty process, and by the commissions on the sale.

The agents of the owners ought to, have done as much to increase the 
amount saved, as if no insurance had been made : it was their duty to do the 
best for all concerned. If they did not, and if, by their negligence, the loss 
has been converted from a partial to a total loss, the underwriters ought not 
to suffer. Their contract was a contract of indemnity against unavoidable 
loss, and the insured were bound to use the same care and diligence which a 
prudent man would use in securing his own property.

As to the loss of the register, it would not have been a cause of condem-
nation. The law cited from Reeves applies only to a vessel which never 
had a register, and *not to one whose register has been destroyed by 
accident.

March 4th, 1806. Mars ha ll , Ch. J., did not sit in the trial of this cause. 
The other judges, except Chase , J., whose ill health prevented his attend- * 
ance, gave their opinions seriatim.

Johns on , J.—Upon the trial of this cause, in the court below, two 
grounds of defence were assumed by the plaintiffs in error. 1. That the . 
policy had been avoided, by a deviation from the voyage insured. 2. That 
if the insured were entitled to recover at all, it could only be for an average, 
not a total loss.
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In the argument before this court, the first ground was varied, and the 
plaintiffs in error contended, “ that the risk insured was never entered up-
on.” Without considering the propriety of entering upon the discussion of 
a question so materially different from that made in the bill of exception, I 
will only remark, that it was judicious in the counsel, to abandon an opinion, 
as inconsistent with natural reason, as it is with the established doctrine of 
the law of insurance. An intent to do an act, can never amount to the com-
mission of the act itself. That an intended deviation will not vitiate a 
policy, and that the vessel remains covered by her insurance, until she 
reaches the point of divergence, and actually turns off from the due course 
of the voyage insured, is a doctrine well understood among mercantile men, 
and has uniformly governed the decisions of the British courts from the 
case of Foster v. Wilmer to the present time.

The doctrine now insisted on by the plaintiffs in error, was probably sug-
gested by some incorrect expressions attributed to Lord Mansf ield  in the 

case °f Wooldridge *v. Boydell. It is said, that the judge, in that case, 
J expressed an opinion, that “if a ship be insured from A. to B., and 

before her departure, the insured determine that she shall call at C., which 
is out of the usual course of the voyage from A. to B., this is rather a 
different voyage than an intended deviation.” This opinion was certainly in 
no wise material to the decision of that case, and is expressly contradicted by 
the case of Kewley y. Ryan, and a case, which I consider with much respect, 
decided in the state of New York, between Henshaw and The Marine In-
surance Company of New York. We can only vindicate the accuracy of 
his lordship’s opinion, in the case which he states, by supposing that his mind 
was intent upon those cases of intended deviation, in which a suppressio veri 
or necessary increase of risk, are the grounds of decision.

The ordinary rule for ascertaining the identity of a voyage insured, is by 
adverting to the termini. A rule which is certainly correct, so far as it ex-
tends, but in the rigid application of which, it is easy to conceive, that cases 
may occur, in which it would bear injuriously upon the insurer. If it has 
any defect, it is in not extending far enough the claim to indemnity, as the 
terminus ad quern may, in many instances, be relinquished, without any pos-
sible increase of risk, or even without varying the risk, except only as to les-
sening its duration. I will distance the case of an insurance from America 
to St. Petersburg, when the vessel, in fact, is to terminate her voyage at 
Copenhagen ; or the case of an insurance to Alexandria, in Virginia, when the 
vessel is to terminate her voyage at Georgetown, in Maryland.

Whether the risk insured against in this case ever was incurred, I would 
test by the question, whether, if the Eliza had arrived in safety, or even had 
sailed for Europe, the insured might have legally demanded a return of the 
premium ? I presume, not. The insurance being at and from the port of 
Kingston, the risk commenced during her stay in port, and cannot be appor- 
.tioned, when thus blended, but was wholly and indefeasibly vested in the 

underwriters, although the vessel *had forfeited her policy, by shaping 
J her course for Europe, the momept she had left the port of Kingston. 

In the case before us, she adhered to her ultimate destination, and the for-
feiture of her insurance could not have been incurred, until after entering 
the Chesapeake, and actually bearing away farther eastward than was con-
sistent with her course to the Potomac.
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2. With regard to the question, whether it be a case of total or average 
loss, a very few observations will suffice to satisfy the mind that the judg-
ment below is correct. If, under every combination of circumstances, the 
insured is bound to procure money, at whatever interest, or to raise it, at 
whatever sacrifice of property, to defray the disbursements for repairs, re-
shipping a crew, salvage, costs of suit, and every incidental expense, this will 
be shifting the loss from the insurer to the insured. Should it be admitted, 
that in the case before us, the insured were under any greater obligation to 
ransom and refit the vessel than the insurer, the circumstances in evidence are 
sufficient to excuse him. Unsuccessful attempts had been made to dispose of 
both vessel and cargo, and as to raising money on bottomry, who would have 
accepted the security of a vessel, embarrassed by the loss of her register, to a 
degree, the extent of which could not possibly be forseen ; a bond for money 
to become due on the arrival of a vessel, which, perhaps, might never be 
able to sail, or if she did sail, without her necessary documents, would be 
exposed to innumerable hazards, and among them, the forfeiture of her in-
surance for that very cause.

It is true, that a case of capture and re-capture, where the two events are 
communicated, before an election to abandon has been actually communi-
cated to the underwriters, will not, of itself, sanction an abandonment. Yet, 
it is equally true, that in a case of capture, a re-capture alone will not deprive 
the party of his right to abandon. The consequences of the capture and re-
capture, the effect produced upon the fate of the voyage, must govern the 
right of the parties. This effect is always a matter of evidence, and must 
rest much upon *the discretion of a jury. This doctrine is well 
illustrated in the cases of Pringle v. Hartley, and Goss v. Withers. L

In the case before us, the information of the capture, re-capture and sale, 
was communicated in the same letter. The loss was then certainly total, 
and as the insurers cannot charge the insured with any premeditated design to 
involve the vessel in the difficulties which broke up the voyage, I think, they 
ought to bear the loss.

Much has been said about the liability of the insured for the misconduct 
of his agents, but as all amounts to a charge that they did not make use of 
forced means to raise money for the release of the vessel, an obligation not 
incumbent upon them, it does not appear to me, that the extent of the 
liability of the insured for the acts of the master or supercargo, after the 
death-stroke is given to the voyage, need be considered.

Wash ing ton , J.—There are but two questions in this cause, which 
I deem worthy of particular consideration ; for the last exception is, to the 
refusal of the court to give an opinion upon a matter of fact, and for 
which no foundation was laid by the evidence spread upon the record, even 
if it had been proper for the court, in such a case, to give an answer to the 
question propounded. I also lay out of the case, the award mentioned 
in the declaration, not only because no breach is assigned which applies to 
it, but because no opinion was asked of, or given by, the court, respect-
ing it.

The first subject which claims attention is, whether, upon the facts stated 
in the second bill of exceptions, the court below was right in the direction 
given to the jury, that there was no deviation, at the time of capture, from
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the voyage insured, and that the voyage insured was actually commenced. 
The facts, material to the decision of this point, are, that the Eliza cleared 
out at Kingston, for Alexandria, and a bill of lading was signed by the 
*oopi master, to deliver her cargo at Alexandria. That after her *clearances

J were obtained, she took in a cargo for Baltimore, and bills of lading 
were signed, for delivering the same at that port. That the master sailed from 
Kingston, with an intention previously formed, of proceeding first to Balti-
more, and there landing part of her cargo, and then to go to Alexandria, 
but she was captured, before her arrival at the dividing point between 
Baltimore and Alexandria.

It is admitted, that this is not a case of deviation, because the intention, 
formed at Kingston, before the voyage commenced, of going first to Balti-
more, was never carried into execution. The only question then is, whether 
the voyage described in the policy was changed or not ? As to this, there 
is no difference of opinion at the bar, respecting the legal effect of an alter-
ation of the voyage, on the contract of indemnity ; it is, and must be, con-
ceded, that the policy never attached. But the difficulty is, in determining 
what circumstances do, in point of law, constitute such an alteration as will 
avoid the policy.

The criticisms of the counsel for the plaintiffs- in error, upon the rule 
contended for by the defendants, ought not, in my opinion, to avail them, if 
that rule be firmly established by uniform decisions : for in questions which 
respect the rights of property, it is better to adhere to principles once fixed, 
though, originally, they might not have been perfectly free from all objec-
tion, than to unsettle, the law, in order to render it more consistent with the 
dictates of sound reason.

The first case we meet with, upon this subject, is that of Carter n . The 
Royal Exchange Assurance Company, which is cited in Foster n . Wilmer, 
decided in 19 Geo. II. The former was an insurance on a ship from Hon-
duras to London, and the’ latter on a ship from Carolina to Lisbon, and at 
and from thence to Bristol. In both, a cargo was taken in, to be delivered 
at an intermediate port; but the loss having happened, before the ship had 
arrived at the dividing point, the insurers were held liable, upon the ground 
that nothing more was intended than a deviation, which, not being carried 
into execution, did not avoid the policy.
»non-] *The case of Wooldridge v. Coydell is next in point of time. This

J was an insurance on a ship, at and from Maryland to Cadiz. She 
cleared for Falmouth, and a bond was given to land the whole cargo in 
Britain. No evidence was given, that the vessel was bound to Cadiz ; she 
was taken, before she came to the dividing point. At the trial of this cause, 
Lord Man sf iel d  told the jury, that if they’ thought the voyage intended 
was to Cadiz, they were to find for the assured ; but if there was no design 
to go to that port, then they were to find for the defendant, and the ground 
upon which the court decided the motion for a new trial was, that there 
never was an intention to go to Cadiz. But it is plain, that if Cadiz had 
been intended as the ultimate port of destination, the clearing out for an in-
termediate port, with an intention to land the cargo there, would not have 
been considered as anything more than an intended deviation.

Way n . Modigliani was decided in 1787, and was an insurance, at and 
from the 20th October 1786, from Newfoundland to Falmouth, with liberty 
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to touch at Ireland. She sailed, on the 1st of October, from Newfoundland, 
went to the Banks, and fished until the 7th, and then sailed for England, 
and was lost on the 20th. The reasons assigned for the decision of this case, 
give it the appearance of an authority unfavorable to the doctrine laid down 
in the above cases. But the weight of it is greatly diminished, if it be not 
destroyed, by the following considerations : 1st. That as there was a clear 
deviation, it was unnecessary to decide the other point, that the policy did 
not attach ; and 2d. That this latter opinion seems to have been entertained 
only by one of the court, and eveji this judge seems to have relied very 
much upon the fact, that the vessel sailed to the Banks ; 3d. From what is 
said in Kewley v. Ryan, it would appear, that the ship, when she left New-
foundland, did not sail for England, and of course, the voyage insured never 
was commenced.

Kewley v. Ryan, decided in 1794, was a policy on goods, from Genoa to 
Liverpool. The ship sailed on that voyage, but it was intended, as plainly 
appeared by the clearances, to touch at Cork. She was lost, however, be-
fore she arrived at the dividing point; and the decision conformed to those 
given in the preceding cases, the *termini of the intended voyage be- pggQ 
ing really the same as those described in the policy.

The case of Stott v. Vaughan, decided at Nisi Prius, in 1794, before 
Lord Keny on , seems opposed to the principles laid down in the preceding 
cases, and, if we have an accurate report of it, is inconsistent with the de-
cisions of the same judge in Kewley n . Ryan, and other cases.

Murdoch n . Potts, decided in 1795, was, in principle, as strong a case of 
a change of voyage, as that of Wooldridge v. RoydeU, but equally contrib-
utes to explain the general doctrine laid down in all the cases. For in this? 
the terminus ad quern was, most obviously, St.. Domingo, where the freight 
insured was payable, or some port, other than Norfolk, where the ship was 
to call for the sole purpose of receiving orders.

The last English case which I shall notice, is that of Middlewood v. 
Rlakes, decided in 1797. It was an insurance on the Arethusa, at and from 
London to Jamaica, for which place she cleared out; but the master was 
bound by orders, to call at Cape St. Nichola Mole, in order to land stores 
there, pursuant to a charter-party. She was captured, after she had passed 
the dividing point of three several courses to Jamaica, but before she had 
reached the subdividing point of the continuing course to Jamaica and that 
leading to the Mole. The whole court considered this as a case of deviation 
only, and Law ren ce , J., was so strongly impressed with the weight of 
former decisions, that, not attending to this obvious objection to the plain-
tiff’s recovery, but considering the termini of the voyage intended, to be 
the same with those mentioned in the policy, his first opinion inclined to the 
side of the plaintiff.

The case of Henshaw v. The Marine Insurance Company, decided in the 
supreme court of New York, confirms the principles of the above cases, and 
would command my respect, were it opposed to them.

The rule, then, which I consider to be firmly established, by a long and 
uniform course of decisions, is, that if the ship sail from the port mentioned 
in the policy, with an intention to go' to the port or ports also described 
*therein, a determination to call at an intermediate port, either with r*gg^ 
a view to land a cargo, for orders, or the like, is not such a change of
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the voyage as to prevent the policy from attaching, but is merely a case of 
deviation, if the intention be carried into execution, or be persisted in after 
the vessel has arrived at the dividing point.

The next question is, whether the court below erred in refusing to in-
struct the jury, that if they believed the facts stated in the first bill of ex-
ceptions, they were to find an average and not a total loss ? The defendants 
in error contend, that by the capture and re-capture of the vessel, under the 
various circumstances of loss of crew, inability to pay the salvage and ex-
penses, loss of register, &c., the voyage insured was completely defeated, 
and therefore, the assured had a right to abandon and demand as for a total 
loss. On the other side, it is insisted, that the master might, in a variety 
of ways, have prevented the sale of the vessel, and that if he had done 
the best in his power for the interests of all concerned, he might have 
liberated the vessel from the lien of the captors, and have performed 
his voyage in safety to Alexandria, without any other inconvenience 
than this temporary interruption, and the payment of salvage and expenses. 
If so, that it was not competent to the assured, under these circumstances, 
to convert a loss, partial in its nature, into a total one.

Whether the assured had a right to abandon, and recover as for a total 
loss, or not, was a question of law, dependent upon the point of fact, whether, 
upon the whole of the evidence, the voyage was broken up, and not worth 
pursuing ; and in consideration of this question, the jury would, of course, 
have inquired, amongst other matters, whether the master had done what was 
best for the benefit of all concerned. The court might, with propriety, have 
Stated the law arising upon this fact, whichever way the jury might find it, 
and indeed, such would have been their duty, if a request to that effect had 
been made. But the court very correctly refused to give the direction as 
prayed, because, by doing so, they would have decided the important matter 
of fact, upon which the law was to arise, which was only proper for the de- 

terminafi°n the jury. lu case °f *v. Fletcher, which
J turned upon the question, whether the master, by his conduct, had not 

made the loss a total one, Lord Mansf ield  would not decide, whether the 
loss was total or not, but informed the jury, that they were to find as for a 
total loss, if they were satisfied that the master had done what was best for 
the benefit of all concerned.

Upon the whole, then, I am of opinion, that the judgment ought to be 
affirmed.

Paters on , J.—This action was brought on a policy of insurance, which 
John and James H. Tucker, being British subjects, residents at Alexandria, 
had effected on the body of the sloop Eliza, her tackle, apparel and furniture, 
to the value of $3800, at and from Kingston, in the island of Jamaica, to 
Alexandria, in the state of Virginia. The policy bears date the 1st of Sep-
tember 1801.

The first question to be considered is, whether the voyage on which the 
sloop Eliza set out, was the same or a different voyage from the one insured ? 
By the terms of the policy, it is stipulated, that the Eliza was to sail from 
Kingston to Alexandria ; and it is stated in the bill of exceptions, that she 
did sail from Kingston, but with an intention to go first to Baltimore, and 
there deliver t wenty hogsheads and ten tierces of sugar, and then to proceed
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to Alexandria, which was the port of destination described in the policy. 
She cleared out at the custom-house in Kingston, on the 10th of August 
1801, for Alexandria, and the master signed a bill of lading to deliver her 
cargo at that place ; after which, he took in the sugar, to be delivered at 
Baltimore, It is contended, on the part of the insurers, that the taking in 
the sugar, to be landed at Baltimore!, constituted a different voyage from the 
one agreed upon, and vitiates the policy ; or, in other words, that the voy-
age which was the subject of the contract, was never commenced. From a 
review of the cases which have been cited, the principle is established, that 
where the termini of a voyage are the same, an intention to touch at an in-
termediate port, though out of the direct course, and not mentioned in the 
policy, does not constitute a different voyage. In the present case the ter-
mini, or beginning and ending points of the intended *yoyage, were pg™ 
precisely the same as those specified in the policy, to wit, from King- 
ston to Alexandria, and, in legal estimation, form one and the same voyage,, 
notwithstanding the meditated deviation.

The first reported case on this subject is Foster v. Wilmer, in 2 Str. 1249, 
in which Lee , Ch. J., held, that taking in salt, to be delivered at Falmouth, 
a port not mentioned in the policy, before the vessel went to Bristol, to which 
place she was insured, was only an intention to deviate, and not a different 
voyage. And the Chief Justice, in delivering his opinion, mentioned the 
case of Carter n . Hoy al Exchange Assurance Company, where the insurance 
was from Honduras to London, and a consignment to Amsterdam ; a loss 
happened before she came to the dividing point between the two voyages, 
for which the insurer was held liable. The adjudication in Strange was in 
the 19 Geo. II., and from that time down to the year 1794, we find no varia-
tion in the doctrine.

A remarkable uniformity runs through the current of authorities on this 
subject. In Kewley v. Hya,n, 2 H. Bl. 343, Trinity term 1794, the principle 
is recognised ; and in Henshaw v. Marine Insurance Company, February 
1805 (2 Caines 274), it is fortified and considered as settled by the supreme 
court of New York. In a lapse of sixty years, we find no alteration in the 
doctrine, which is sanctioned, and has become too deeply rooted and venera-
ble by time, usage and repeated adjudications, to be shaken and overturned 
at the present day. It has grown up into a clear, known and certain rule, 
for the regulation of commercial negotiations, and is incorporated into the 
law-merchant of the land. Where is the inconvenience, injustice or danger 
of the rule ? It operates in favor of the insurers, by a diminution of the 
risk, and not of the insured, who have the departure in contemplation : for 
if the vessel, after she has arrived at the point of separation, should deviate 
from the usual and direct road to her port of destination, the insurers would 
be entitled to the premium, and exonerated from responsibility. An inten-
tion to deviate, if it be not carried into effect, will not avoid the policy ; 
there must be an actual deviation. The policy being “ at and from,” the 
ris,k commenced ; there was also an actual inception of the voyage described ; 
for the Eliza sailed from Kingston for Alexandria, was captured in a 
*direct course to the latter, before she reached the dividing point : ' t 
and, therefore, the underwriters became liable for the loss.

The second point in the cause is, whether the insurers were liable for a 
total or a partial loss ? And here a preliniinary question presents itself.
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Was the abandonment made in proper time? When the Tuckers received 
information of the loss, it became incumbent on them to elect whether they 
would abandon or not; and if they intended to abandon, it was incumbent 
on them to give notice of such intention to the underwriters. Our law has 
fixed no precise period within which the abandonment shall be made, and 
notice of it shall be given to the insurers ; but declares, that it shall be done 
within a reasonable time. In the case before us, it appears that John and 
James II. Tucker received information of the capture and re-capture of the 
Eliza, at the same time, in a letter from W. & B. Bryan & Co., dated on the 
26th September 1801 ; but it does not appear when the letter came to hand. 
On the 26th of November 1801, the Tuckers offered to abandon the Eliza to 
the insurers, which offer was rejected. Can it, under these circumstances, 
be pretended, that the Tuckers were guilty of neglect, or that the abandon-
ment was not made according to the settled rule ? It was made within a 
reasonable time, and no neglect can justly be imputed to them. We must 
have some facts whereon to build the charge of negligence, for it is not to be 
presumed ; and the intervening period between the date of the letter and the 
time of abandonment, after making a due allowance for the passage of the 
letter, does not afford sufficient ground on-which to raise the imputation of 
neglect.

This brings us to the great question in the cause, whether the insurers 
were liable for a total or an average loss. On the 22d August 1801, the 
Eliza was captured by a Spanish armed schooner, in the usual course from 
Kingston to Baltimore and Alexandria, and a day or two afterwards, was 
re-captured by a British sloop of war, and carried into Kingston, on the 26th 
of the same month. The mere acts of capturing and re-capturing are not, of 
themselves, sufficient to ascertain the nature and amount of the loss sus-
tained. The loss may be total, though there be a re-capture. Hamilton n . 
Mendes, 2 Burr. 1198; Aguilar and -others v. Rodgers, 1 T. R. 421. 
Whether the loss be partial or total, will depend upon the particular 
*oqki  *circumstances of the case, which it becomes necessary to take into 

J view.
The Eliza was consigned to Bryan & Co., at Kingston, who were author-

ized to dispose of her; they endeavored to sell her, but without effect; and 
it is stated, that they could get no offer for her, before she sailed from 
Kingston, nor since that time. Bryan & Co. put on board ten tierces of 
coffee, of the value of $1000, belonging to the Tuckers, to be delivered at 
Alexandria; and when she was captured, all the seamen, except Bell, the 
ostensible master, and one man, were taken on board the Spanish schooner. 
The Eliza was navigated under a British register, during the voyage; which 
register was lost, by reason of the capture and re-capture, and has never 
been found. After the re-capture, the Eliza and her cargo were libelled in 
the vice-admiralty court for salvage; a claim was put in by Bryan & Co., as 
agents for Eli Richards Patton, the real and navigating master and super-
cargo; and the sloop and cargo were adjudged to be lawful re-caption on the 
high seas, and ordered to be restored, on paying to the re-captors one full 
eighth part of the value of the sloop and cargo, for salvage, with full costs; 
and to ascertain the value, it was further ordered, that the sloop and cargo 
should be forthwith sold by the claimants, unless the value should be other-
wise agreed upon. The sloop was insured for $3800, and sold for $915; the 
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coffee sold for $1000; and the costs, charges and commissions amounted to 
$909, which almost absorbed the sum for which the sloop was sold. It is 
not found, that the sloop had sustained no damage by the capture and re-
capture; and, considering the difference between $3800, the value insured, 
and $915, the price for which she sold, the jury might, without other evi-
dence, have presumed that she had received considerable injury.

From these facts, taken together, the inference is rational and just, that 
the voyage was broken up and destroyed, and that the underwriters were 
liable for a total and not for an average loss. To repel this inference, and 
remove responsibility from the insurers, it has been urged in argument, that 
the agents for the Tuckers were guilty of gross neglect and misconduct. If 
Bryan & Co. ceased to be agents, after the sailing of the sloop, then r*oqn 
*the master became clothed with an implied authority to do what was L 
fit and right, and most conducive for the interest and benefit of all the con-
cerned ; and therefore, whether the agency of Bryan & Co. continued, or, 
being at an end, devolved, by operation of law, on the master, is perfectly im-
material ; for the question still recurs, whether the actual or implied agent 
had been guilty of fraud, negligence or ether improper conduct, which will 
exonerate the insurers. I am not able to discern any misconduct on the part 
of the agent, that would exculpate the underwriters, and prevent their being 
responsible for a total loss. And indeed, this was a point proper for the 
decision of the jury, agreeable to the case of Mills v. Fletcher, in Doug. 230, 
and therefore, the exception taken to the opinion of the court was not well 
founded.

The sloop could not be sold at private sale, and, by reason of the capture 
and re-capture, she might have sustained considerable damage. To sell the 
coffee, which constituted the cargo for Alexandria, to Satisfy the salvage 
and costs, would have been an imprudent measure; for the redemption 
would have absorbed the whole proceeds, and then she would have returned 
to Alexandria, without a cargo, as the master had no funds to purchase one ; 
and besides, she must have sailed without a register, which would have 
exposed her to great and unnecessary danger. Prudence dictated the sale as 
a safe step, and most for the benefit of the concerned.

The error set forth in the third bill of exceptions is, that the court below 
refused to instruct the jury, that the loss of the register, by means of the 
capture and re-capture, was not sufficient, in law, to defeat the voyage from 
Kingston to Alexandria, and might have been supplied by special docu-
ments. Though the register did not impart any physical ability to the sloop 
in regard to her sailing ; yet, it was a document which tended to communi-
cate safety, as it designated her character, individually and nationally. It is 
a necessary paper, and operates as a national passport; for, without it, she 
might be seized as an unauthorized rover on the ocean, and in certain cases, 
would have been liable to confiscation. The register is a document pggy 
*of such a special and important nature, that its loss cannot be fully *- 
made up by other official papers. It would have been a very imprudent step, 
for the master to have proceeded on his voyage, without a register; if he 
had, he would have been justly charged with improvidence, negligence and 
culpable misconduct.

Cus hing , J.—I consider this as clearly a case of intentional, not actual
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deviation ; but not as a case of non-inception of the voyage insured. This 
is proved by a number of cases cited ; and contradicted by none.

What a case of non-inception is, is shown by the case of Wooldridge v. 
Boydell, Doug. 16, where the ship was insured from Maryland to Cadiz, 
having no intention at all of going there ; but that is totally different from 
the present case, where the vessel was cleared out at Jamaica for Alexandria, 
with a cargo taken in for Alexandria, and intended to go there. It is true, 
sugars were taken in for Baltimore, arid thé master intended going there 
first. That amounts only to ari intent to deviate ; but no deviation, unless 
executed.

This is proved by divers authorities. Middlewood v. Blakes, 1 T. R., 
Ï62, B. R., a ship insured at and from London to Jamaica, and the master 
had orders (exactly like the case at the bar) to touch at Cape St. Nichola 
Mole, to land stores, pursuant to charter-party. Upon which, one of the 
judges (Law ren ce ) gave an opinion, that if the vessel had been captured, 
before she came to the dividing point between the northern and southern 
courses to Jamaica, the insurers would have been liable. And the other 
judges agreeing with Judge Law ren ce , to lay the whole stress of the cause 
in favor of the insurer, upon the master’s not exercising his judgment at 
the time, upon which was the best and safest of the three courses (whose 
judgment the insurers had a right to have the benefit Of), but taking the 
riorthern course, merely in pursuance of orders, to land stores at Cape St.

Nichola Mole. All this shows that had the master exercised *his
-* judgment in going the northern course, as being the best and safest, 

thé whole court would have held the insurer liable, as the vessel was cap-
tured before she came to the dividing point between the course to the Cape 
and to Jamaica.

Another case, more direct and decisive, is Foster v. Wilmer, 2 Str. 1248, 
Ï249, where the ship was insured from Carolina to Lisbon and to Bristol, 
and the master took in salt, to deliver at Falmouth, before going to Bris-
tol, repugnant to the' specification of the policy, yet, being captured before 
afrivirig at the dividing point between Falmouth and Bristol, the insurer 
was held liable, which seems exactly the preserit case. The mere taking in 
good's for another port does not, of itself, make a deviation. It may, how-
ever, if it materially vary the risk, and be a circumstance designedly con-
cealed and suppressed, excuse the underwriters. In the present case, it 
does not appear, riiaterially, to vary the risk, any more than in taking in 
stores to larid at Cape St. Nichola Mole, in the case of Middlewood n . Blakes, 
varied the risk, which was not suggested by court or counsel, that it did ; 
or the taking in salt to land at Falmouth, in the case of Foster v. Wilmer. 
It did not delay the voyage, in the present case ; the vessel sailed with con-
voy, as soon as it was ready, and was afterwards captured in the proper 
course, before deviating.

The award may be laid out of the case, for more reasons than one. I 
think it void for uncertainty.

As to the loss, whether total or average, the jury, who had the whole 
evidence before them, have, in effect, found a total loss, and the voyage 
broken up. It is not certified by the court, that the bill of exceptions con-
tains the whole evidence ; and as strong circumstances (I think conclusive 
ones) are stated, that show the voyage could not be safely pursued, or could
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not be pursued at all, in consequence of the loss of register and loss of 
hands by the capture, either of which, it does not appear, could be sup-
plied, I think, we are not warranted to overrule the verdict, or reverse the 
judgment.

Judgment affirmed.

* Unite d  State s v . Heth . [*399
Collector's commissions.

The collector of the district of Petersburg was not, by the act of the 10th of May 1800, restricted 
to a commission of two and a half per cent, on the moneys by him collected and received, after 
the 30th of June 1800, on account of bonds, previously taken for duties arising on goods im-
ported into the United States.1

This  was a case certified from the Circuit Court of the fifth circuit, 
holden in the district of Virginia, where a question arose upon which the 
opinions of the judges were opposed.

The question was, whether the defendant, as collector of the customs for 
the district of Petersburg, was restricted to a commission of two and a half 
per cent, on any, or all of the moneys collected and received by him after 
the 30th of June 1800, on account of bonds previously taken for duties 
arising on goods, wares and merchandise, imported into the United States.

This question arose upon the 2d section of the act of congress, entitled 
“ an act, supplementary to an act, entitled an act to establish the compensa-
tion of the officers employed in the collection of the duties on import and 
tonnage passed on the 10th of May 1800. (2 U. S. Stat. 72.) The words 
of which are, a that in lieu of the commissions heretofore allowed by law, 
there shall, from and after the 30th day of June next, be allowed to the 
collectors for the districts of Alexandria, Petersburg and Richmond, re-
spectively, two and a half per centum on all moneys which shall be collected 
and received by them,” “ for and on account of the duties arising on goods, 
wares and merchandise, imported into the United States, and on the tonnage 
of ships and vessels.”

1 “ Courts of justice agree, that no statute, 
however positive in its terms, is to be construed 
as designed to interfere with existing contracts, 
rights of action, or with vested rights, unless 
the intention that it shall so operate is express-
ly declared, or is to be necessarily implied ; and 
pursuant to that rule, courts will apply new 
statutes only to future cases, unless there is 
something in the nature of the case, or in the 
language of the new provision, which shows 
that they were intended to have a retroactive 
operation. Even though the words of a statute 
are broad enough, in their literal extent, to 
comprehend existing cases, they must yet be 
construed as applicable only to cases that may 
hereafter arise, unless the language employed 
expresses a contrary intention in unequivocal 
terms.” Twenty per Cent. Cases, 20 Wall. 187 ; 
8. p. Sohn v. Waterson, 17 Id. 598-9. This is 
the construction that ought to have been given

to the legal tender acts ; the writer fully con-
cedes the constitutionality of these laws, but he 
is of opinion, with Judge Gri er  (8 Wall. 626), 
that they have no application to existing con-
tracts; the words of those statutes' would be 
fully satisfied, by applying them to future cases 
only. The decision, however, in Hepburn v. 
Griswold, 8 Wall. 603, that they did not so ap-
ply, was overruled by the same court, in Knox 
v. Lee, 12 Id. 457; two new judges having been 
appointed with reference to their known opin-
ions upon this question. From that time forth, 
the confidence of the people in the decisions of 
that high court, has steadily decreased; and 
culminated in the action of one of those’judges, 
as a member of the Electoral Commission of 
1877, of which both of the judges who com-
posed the majority in Knox v. Lee, were mem-
bers.

239


	Marine Insurance Company of Alexandria v. John and James H. Tucker

		Superintendent of Documents
	2025-07-16T14:47:35-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




