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Marshal l , Ch. J.—No doubt of that. The bill might have stood over 
to make new parties.

March 6th, 1805. Mars ha ll , Ch. J.—The court is of opinion, that the 
court below erred in admitting the pleas, and dismissing the bill.

Judgment reversed, (a)

*229] *Cooke  v. Grah am ’s Administrator. (5)
Variance.—Condition ofl)ond.

A variance in date between a bond declared upon, and that produced on oyer, is matter of sub 
stance, and fatal upon the plaintiff’s special demurrer to the defendant’s bad rejoinder.1

The court may depart from the letter of the condition of a bond, to carry into effect the intention 
of the parties.

Erro r  to the Circuit Court of the district of Columbia, sitting at Alex-
andria.

The declaration was in debt, on a bond, dated the 3d of October 1799, 
in the penalty of $5000. On oyer, the bond appeared to be dated the M of 
January 1799, and the condition was as follows : “ Whereas, the said Ste-
phen Cooke did lend to Josiah Watson, of the town of Alexandria, $2500 
of the said William Graham’s money; and the said Josiah Watson having 
failed, but before he failed, paid $500; and whereas, the said Stephen Uooke 
hath instituted a suit against the said Josiah Watson, for the recovery of 
the said money : Now, the condition of the above obligation is such, that 
if the said Stephen Cooke shall well and truly pay the whole sum so lent, if it 
can be recovered from the said Josiah Watson, or his indorser; or in case it 
cannot be wholly recovered, will lose the one-half of that sum which cannot 
be recovered, then the above obligation shall be void, otherwise, to remain 
in full force and virtue.”

After oyer granted, the defendant had leave to imparl, but not pleading 
at the rule-day, judgment was rendered at the rules, for want of a plea. At 
the next term, the defendant set aside the office judgment, by demuiring 
generally to the declaration, which demurrer was joined by the plaintiff. 
Afterwards, on motion, the defendant had leave to withdraw his demurrer, 
and pleaded general performance of the condition of the bond. To which 
the plaintiff replied, and assigned a breach in this, that the defendant had 
*9^01 not Paid the sum of money mentioned in the condition, *or any part

J thereof. The defendant rejoined, that the sum of money in the con-
dition mentioned, lent by him to Watson, could not be recovered from the 
latter, or his indorser.

. (a) The decree of reversal was as follows: This cause coming on to-be neard and 
considered, and counsel on the par,t of the appellant being heard, and the bill, pleas, 
and answers being read and considered, it is adjudged, ordered and decreed, that the 
decree of the circuit court be reversed, with costs of this appeal; that the pleas of the 
defendants be overruled, and that they be ordered and decreed to answer the bill ex-
hibited against them.

(S) Present, Marsh all , Ch. J., Cushi ng , Paterson  and Washi ngto n , Justices.

1 Dixon v. United States, 1 Brock. 177; Clark v. Phillips, 1 Hempst. 294. See Wilson v. Ir-
win, 14 S. & R. 176.
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To this rejoinder, the plaintiff demurred specially : 1st. Because the de-
fendant doth not state, in his rejoinder, that he used all legal means for the 
recovery of the said $2500 of Watson, and his indorser. 2d. Because 
the defendant does not state that he has not recovered any part of the said 
$2500 of the said Watson, or his indorser, or how much of the $2500 re-
mains unrecovered of the said Watson, or his indorser. 3d. Because the 
defendant is bound to pay one-half of the sum that is not recovered of the 
said Watson, or his indorser; and if the defendant has not received any 
part of the $2500 of the said Watson, or his indorser, then he is bound, by 
the condition of the said bond, to pay one-half of the sum of $2500 to 
the plaintiff. 4th. Because the defendant does not give any answer as to the 
sum of $500, stated in the condition of the said bond to have been received 
by him of the said Watson, before the execution of the said bond. 5th. 
Because the rejoinder is a departure from the plea of conditions performed.

Upon this demurrer, the judgment of the court being in favor of the 
plaintiff, the defendant, upon motion, had leave to file an additional plea, 
whereupon, he pleaded, that the whole sum lent to Watson could not be re-
covered of him or his indorser, nor could any part thereof 'be recovered, 
except the sum of $500 mentioned in the condition of the bond; by means 
whereof, the defendant became liable and bound to pay to the plaintiff only 
one-half of the said sum which could not be so recovered, and that the de-
fendant paid to the plaintiff’s intestate the said one-half of the said sum of 
money which he was liable and bound to pay as aforesaid. To which plea, 
there was a general replication and issue, and verdict for the plaintiff for 
$2032.75.

*On the trial of this issue, a bill of exceptions was taken by the r*9q-. 
defendant below, to the opinion of the court, that the plaintiff was 
entitled, by the said bond, to recover of the defendant the sum of $500 at 
all events ; and that he was also thereby entitled to recover of the defendant 
the residue of the said $2500, if the jury should be of opinion, that the 
defendant could have recovered the same of the said Watson, or his indor-
ser. And if they should be of opinion, that no part of the said residue 
could have been so recovered, then the plaintiff is thereby entitled to re-
cover of the defendant one-half of the said residue, in addition to the said 
sum of $500. Other exceptions were taken at the trial, but were abandoned 
by the plaintiff in error in this court.

Simms, for the plaintiff in error, contended, 1st. That the judgment of 
the court below, upon the demurrer, ought to have been for the defendant, 
inasmuch as there was a material variance between the bond produced on 
oyer, and that stated in the declaration; the former bearing date on the 
3d day of January 1799, and the latter being alleged to bear date on the 3d 
day of October, in the same year. 2d. That the court erred in their con-
struction of the condition of the bond, in supposing that the sum of $500, 
mentioned to have been received from Watson, was covered by the penalty, 
and in instructing the jury, that the plaintiff was entitled to recover that 
sum, at all events; and in addition thereto, a moiety of the balance, if the 
whole balance could not be recovered by the defendant of Watson, or his 
indorser.

1st. On a demurrer, the court must go to the first error in the plead- 
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ings : in this case, although the rejoinder is bad, yet the declaration is bad 
also. If the plaintiff declares on a bond of different date from that pro-
duced on oyer, advantage may be taken of the variance on demurrer. The 
plaintiff need not wait until it is produced in evidence. The variance may 
also be pleaded in abatement. Holman v. Borough, 2 Salk. 658. In the 
*23°1 case N- Finch, 2 Wils. 394, the court said, “ that formerly,

J *when the whole original writ was spread in the same roll with the 
count thereupon, if a variance appeared between the writ and count, the 
defendant might have taken advantage thereof, either by motion in arrest 
of judgment, writ of error, plea in abatement, or demurrer.” But after-
wards, it was determined, that if the defendant will take advantage of a 
variance between the writ and count, he must demand oyer of the writ, and 
show it to the court.1 By the act of jeofails of Virginia (Rev. Code, p. 
118, § 26), no judgment, after verdict, shall be stayed for the omission of 
the day, month or year, in the declaration or pleading (the name, sum, quan-
tity or time being right in any part of the record or proceeding). This 
shows, that before that act, such omission might have been taken advan-
tage of, by motion in arrest of judgment.

Was hingt on , J.—Will the principle of going up to the first error, ap-
ply to a special demurrer by the adverse party ?

Simms.—Certainly.
Mars hal l , Ch. J.—Can the variance be taken advantage of, on a general 

demurrer ?
Simms.—Yes : it is matter of substance.
2d. As to the construction of the bond. By the opinion of the court, 

the plaintiff was entitled by the bond, to recover the $500 at all events. 
The $500 are only mentioned in the preamble of the condition, which, like 
that of a statute, has no obligatory effect. It is no part of the condition of 
the bond, that the defendant should pay that sum. It might have been paid 
over before, or the intestate may have been satisfied with relying on the de-
fendant’s simple acknowledgment that he had received it. The condition 
is in the alternative, and only one of two things is to be done. 1st. Either 
to pay over the whole $2500, if he could recover it from Watson, or his in-
dorser ; or 2d. If he could not recover the whole sum, to pay over one-half

-| of such sum as he could not recover. There is no obligation, *under 
the bond, to pay over what he had already received. Perhaps, the 

plaintiff may bring an action for money had and received for the $500. But 
it is not material, how he is to recover it. It is sufficient, in the present 
case, that its payment is no part of the condition of this bond.

The sum which could not be recovered is capable of being ascertained ; 
and it is now ascertained to be $2000. One-half of that, is the sum which 
the defendant agreed to lose. It is, therefore, the same as if the condition 
of the bond had been to pay the sum of $1000.

But if no part of the money lent could be recovered of Watson, or his 
indorser, then the defendant could not be bound to pay more than the one-

1A variance between the writ and declaration cannot be reached by a demurrer. Wilkinson v. 
Pomeroy, 10 Bl. C. C. 524.
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half of the whole sum, which is only $1250. In no case is he bound, by the 
bond, to pay more than that sum ; and yet the jury have given the plaintiff 
$1500, with interest thereon, from the date of the bond.

JE. J. Lee, contrà, admitted the general rule, that upon a demurrer, the 
court is to look for the first error, and give judgment accordingly ; but that, 
in this case, the state of the pleadings makes a difference. The declaration 
was filed in due time, and a profert made. A judgment was obtained against 
the defendant, in the office, for want of a plea. This judgment was set 
aside by the defendant’s appearance and entering a general demurrer, which 
was afterwards withdrawn, and a general performance of the condition of 
the bond pleaded. By this plea, after oyer, he had admitted, that the bond 
declared on is the same as that produced on oyer. And having thus admit-
ted it to be the same bond, the omission of its true date, in one part of the 
declaration, can only be matter of form. He has not pleaded it in abate-
ment, nor demurred specially. On the plaintiff’s special demurrer, the de-
fendant cannot take advantage of a formal variance ; he can only avail him-
self of it, by demurring specially himself.x Everything is «form, without 
which a right of action appears to the court. Everything which the court 
may amend, without altering matter of substance, is aided by a general de-
murrer. Sav. 88. So, everything which may be amended *under  the p234 
statute, or which would be cured by a verdict, is cured by a général *■  
demurrer.

2d. As to the second point, there can be no doubt. The condition of the 
bond is, that the defendant shall pay the whole sum so lent, viz., $2500, if 
it could be recovered by the defendant from Watson. But at the time the 
bond was executed, the defendant could recover only $2000 of Watson, in 
any event, because Watson had already paid $500. In this case, the $500 
is covered by the penalty.

But it is said, that these $500 were not to be paid over, unless the de-
fendant recovered the whole sum from Watson ; or in other words, that the 
$500 were a premium to the defendant for losing $2000 of the plaintiff’s 
money. But the whole was to be paid over, when recovered ; the whole 
includes all its parts ; hence, every part was to be paid over, when recov-
ered.

Simms, in reply.—1st. When a man demurs, he puts everything to haz-
ard in his own pleadings ; and his adversary may take the same advantage, 
as if he himself had demurred.

Mars hall , Ch. J.—As if he had demurred generally ?

Simms.—There is a difference between what a court would amend, and 
what can be amended under the statute.

2d. As to the condition of the bond. No*man  can be compelled, by his 
bond, to pay more than he expressly agreed to pay. The defendant has 
only bound himself to pay the whole, in case the whole could be recovered. 
It does not appear that the $500 were not paid or settled in some other way.

*March 6th, 1805. Mars ha ll , Ch. J., delivered the opinion of 
the court to the following effect :— *•

The plaintiff declares upon a bond, dated the 3d of October ; and upon
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oyer, the bond appears to bear date the 3d of January preceding. By the oyer, 
the bond is made a part of the declaration. There were several plead-
ings, and among the rest, a bad declaration, a bad rejoinder, and a special 
demurrer by the plaintiff to this bad rejoinder. When the whole pleadings 
are thus spread upon the record by a demurrer, it is the duty of the court 
to examine the whole, and go to the first error. When the special demurrer 
is by the plaintiff, his own pleadings are to be scrutinized, and the court 
will notice what would have been bad upon a general demurrer.1 The 
variance between the date of the bond declared upon, and that produced on 
oyer, is fatal.

Upon the second point, the court is of opinion, that there is no error in 
the construction given by the court below to the condition of the bond. 
There are many cases on the construction of bonds, where the letter of 
the condition has been departed from, to carry into effect the intention of the 
parties. But for the first error, the judgment must be reversed, and judg-
ment entered for the plaintiff in error on the demurrer.

Judgment reversed, with costs.

1 On a demurrer, judgment will be rendered 
against him who commits the first fault in the 
pleadings; yet the fault in the prior pleadings 
must be one that is fatal on general demurrer, 
and not cured by a verdict. Jackson v. Rund- 
lett, 1 W. & M. 381; Aurora City v. West, 7
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Wall. 94; Railroad Co. v. Harris, 12 Id. 65. 
And see United States v. Gurney, 4 Cr. 341 ; 
United States v. Arthur, 5 Id. 257 ; United 
States v. Linn, 1 How. 104; Townsend v. 
Jemison, 7 Id. 706.


	Cooke v. Grahams Administrator

		Superintendent of Documents
	2025-07-16T14:47:40-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




