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cient to say that we see no reason for making the distorted 
survey which this would require, and encroaching upon set-
tlers who have made pre-emptions, merely that claimant 
may get better land than he does by extending his grant 
eastward to the mountains, as his grant seems to demand.

On the whole case, without that full and satisfactory con-
viction of the entire soundness of the decree below, which 
is desirable, but which is perhaps unattainable in many of 
these cases, we see no better course than to

Aff irm  the  decre e .

Pome roy ’s Les se e v . The  Sta te  Ban k  of  Indi ana .

1. No “exception” lies to overruling amotion for a new trial, nor for enter-
ing judgment.

2. The entries on a judge’s minutes, the memoranda of an exception taken, 
are not themselves bills of exception, but are ^nly evidences of the par-
ties right seasonably to demand a bill of exceptions; memoranda, in 
fact, for preserving the rights of the party in case the verdict should be 
against him, and he should desire to have the case reviewed in an ap-
pellate tribunal. No exceptions not reduced to writing and sealed by 
the judge, is a bill of exceptions, properly speaking, and within the 
rules and practice of the Federal courts. The seal, however, being to 
the bill of exceptions, and not to each particular exception contained in 
it, it is sufficient if the bill be sealed, as is the practice in the first and 
second circuits, at its close only;

3. Where an objection is to the ruling of the court, it is indispensable that 
the ruling should be stated, and that it should also be alleged that the 
party then and there excepted.

4. This court cannot give j udgment as on an agreed statement of facts or 
case stated, except where facts, and facts only, are stated, If there be 
question as to the competency or effect of evidence, or any rulings o 
the court below upon evidence to be examined, the court cannot enter 
tain the case as an agreed statement. Burr v. The Des Moines Co. (ante, 
p. 99), affirmed.

5. Where a case is brought here upon a writ of error issued under the 2 
section of the Judiciary Act, and there is neither bill of exceptions, 
agreed statement, nor special verdict brought up, the judgment, g< ne 
rally speaking, will be affirmed; as it was in this case. Burr 
Des Moines Co. (ante, p. 99), where the case was “dismissed, simp y> 
was special in its circumstances.
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Error  to the Circuit Court for the District of Indiana.
The suit was ejectment, brought by a nominal plaintiff, 

as at common law, against the casual ejector, to recover pos-
session of a tract of land in the State of Indiana. Process 
was duly served upon the persons in possession; and the 
corporation defendants were admitted to defend the suit, and, 
as such defendants, filed the usual consent rule, confessing 
lease, entry and ouster, and pleaded the general issue. The 
parties waived a jury, and the evidence and law of the case 
under the issue joined in the pleadings, were by the agree-
ment of counsel submitted to the court. The court found 
that the title of the defendants was the better title, and that 
they were entitled to judgment. ' The plaintiffs then moved 
for a new trial, and the parties were heard upon that motion, 
but the court after the hearing overruled the motion, and 
entered judgment for the defendants. Whereupon, the plain-
tiff sued this writ of error, and sought to reverse the action 
of the court upon the ground that the finding and judgment 
were erroneous.

The premises in controversy had belonged to one Webb, 
and both parties attempted to show title from that source. 
The lessors of the plaintiff claimed title by virtue of a deed 
from the marshal of the United States, given in pursuance 
of a sale of the premises made by that officer under an exe-
cution issued from the Circuit Court of the United States. 
The record showed that at the November Term, 1838, of 
that court, held at Indianapolis, within and for the District 
of Indiana, they recovered judgment against the owner of 
the premises, and one Shoemaker, for the sum of $1125.31 
damages, and costs of suit taxed at $36.19. Execution was 
issued upon the judgment on the 17th December following, 
and on the 20th of May, 1839, the marshal made his return 
upon the same. The return showed that the sale was made 
at Indianapolis, in the county of Marion, and not in the 
county where the land lay, and that the lessors of the plain-
tiff were the purchasers at the sale for the consideration of 
. ’ for the several tracts constituting the premises described 
ui the declaration.

vo l . i. 38
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The defendants contended that the sale was void because 
not made in the county where the land was situated, and 
they claimed title under a certain trust deed previously exe-
cuted by the parties before named as the judgment debtors 
of the lessors of the plaintiff. The trust deed was dated on 
the 5th November, 1838, and the title of the defendants was 
derived under a conveyance made by the trustee in the exe-
cution of the trusts therein declared. The grantors, by the 
terms of the deed, conveyed to the trustee, one Jenners, and 
to his executors or administrators, as successors, all the real 
estate, goods, chattels, judgments, notes, securities for money, 
open accounts, and other choses in action, bank stock and 
insurance stock, as more particularly set forth in a schedule 
inserted in the instrument. The instrument itself recited 
that the grant, bargain, sale, conveyance, transfer, and as-
sessment were to be subject to certain specified trusts, and 
be accompanied with certain described powers. A commis-
sion to the trustee and the expenses of executing the trust 
were first to be paid in all cases; next, a certain promissory 
note due to the Branch Bank of Indiana; then certain judg-
ments already recovered against the grantors; then all other 
and future judgments recovered against them, and finally, 
all their other debts.

The plaintiff contended that the trust deed was void, on ac-
count of the extraordinary powers conferred upon the trustee, 
and also on account of some unusual reservations contained 
therein in favor of the grantors. Evidence was introduced 
on both sides, and the parties were heard upon the merits 
and also upon a motion for new trial, before the judgment 
was finally entered.

The record stated that the plaintiff filed two bills of excep-
tions to the rulings of the court.

The first bill of exceptions stated that the court held
1. That the proceedings under which the lessors of the 

plaintiff made title were all correct, that the sale of the mar 
shal was made at the usual place of making sales, and t a 
it was regular and sufficient to convey the title of the ju g 
ment debtors.
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2. That the trust deed was also valid and effectual in law 
to convey the premises, and that it was the paramount and 
better title.

Neither party excepted to any one of these rulings of the court, 
but the bill of exceptions further stated in effect, that after 
the decision was announced, and before the entry of the 
judgment, the plaintiff*  moved the court to grant him a new trial 
for the following reasons:

First. Because the court erred in overruling the objection 
of the plaintiff to the admissibility of the trust deed in evi-
dence.

Second. Because the court erred in holding that the trust 
deed was valid and constituted the paramount title as against 
the lessors of the plaintiff claiming under the sale made by the 
marshal.

The parties, as before remarked, were heard, and the mo-
tion overruled, and the final judgment entered. The con-
cluding statement of the bill of exceptions was as follows, 
that is to say: “ To the overruling of which motion and entry of 
judgment as aforesaid., the plaintiff then and there exceptedthe 
exception being plainly to the overruling of the motion for a 
uew trial, and to the entry of judgment; not to the ruling of the 
court on the subject of either the marshal’s or the trust deed.

The second bill of exceptions, which was entitled “ Case ,” 
followed. It occupied in the printed transcript of the record 
presented to this court, fifty 8vo. pages in small pica type. 
It had not the nature of a case stated, or agreed statement 
of facts, in the stricter sense in which that expression is used 
oy the profession or courts, but was made up of a variety of 
things. It contained, on the one hand, the evidence and 
exhibits which the lessors of the plaintiffs introduced, and 
parts of which, as the record showed, had been admitted 
under objection from the other side, while other parts were 
received without objection. In cases where objections were 
*uade and overruled, it is stated sometimes that the defen-
ants excepted; while in some instances that statement was 

omitted. In one instance, where evidence offered by the 
P aintiff’s lessor was rejected, it is stated that the plaintiff
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excepted. On the other hand, it contained the evidence and 
exhibits introduced by the defendants, whether admitted with 
or without exception; and as in regard to the evidence on 
the other side, when exception was made and overruled, an 
exception was sometimes stated and sometimes not. Over 
and above all which, various matters, introduced on both 
sides, were given, to wit: judicial records, written and oral 
testimony, instruments in writing and facts, sometimes ad-
mitted absolutely, sometimes introduced conditionally, and 
subject to the court’s opinion as to their competency and 
value. No rulings of the court, nor its final judgment, were 
given; but after the signatures of the respective counsel, one 
representing the plaintiff and the other the defendant, the 
whole concluded with a statement, signed by the judge and 
under his seal, in these words :

“ This was all the evidence given on the trial of said cause. 
And the plaintiff prays this, his bill of exceptions, may be signed, 
sealed, and made a part of the record herein, which is done.”

Messrs. Chase and Burd, for the defendant in error: No ques-
tion of merits can arise in this case; for there is nothing 
before the court on which it can so give judgment. There 
is no verdict, special or general, nor any case stated. The 
record brought up here by writ of error, is a multifarious 
congeries of everything. Burr v. The Des Moines Co., ad-
judged at this term,* decides that error will not lie except 
upon an agreed statement of facts; a “ case stated” properly, 
in substantial form. Mil le r , J., enunciates with terseness, 
the principles which apply. The statement, he says, must 
contain il the ultimate facts or propositions which the evi-
dence is intended to establish, not the evidence on which 
those ultimate facts are supposed to rest.” It must “ be su- 
ficient without inference, or comparisons, or balancing of 
testimony, or weighing evidence to justify the application o± 
the legal principles which must determine the case. It must 
leave none of the functions of a jury to be discharged by the

* Ante, p. 99.
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court, but must have all the sufficiency, fulness, and perspi-
cuity of a special verdict.” This doctrine rests on precedent.*

Messrs. Carlisle and Brady, contra: There is a mass of tes-
timony, it is true, on this record; but it is superfluous merely; 
for the findings of the court on facts were conclusive.! In 
the midst, however, of all this irrelevant matter, two points 
of law are discerned: one, as to the validity of the marshal’s 
deed; the other, as to the validity of the deed of trust; pre-
cise points both ; both pure law. Both are set forth in the 
record, and with them is set forth the judgment of the court 
on each. The requirements as enunciated in Burr v. The 
Des Moines Co. are thus satisfied before us. They were not 
satisfied there. The case was on a “ mass of testimony” only. 
What we ask of this court is its judgment on the points of 
law distinct and distinctly visible in all the confusion of the 
case. To a record as to a deed the maxim applies: “ Utile 
per inutile non vitiatur.”

If, however, the court should be of opinion that the case, 
as presented, is not so stated as to be adjudicable by a court 
of law, we trust that it will not affirm the judgment; but will 
order a new trial, or at least dismiss the writ of error. This 
was the course pursued in Burr v. The Des Moines Co., relied 
on by the other side.

Mr. Justice CLIFFORD, after stating the case, delivered 
the opinion of the court.

Exceptions to the first bill, as written out and sealed, are 
plainly and undeniably to the overruling of the motion for a 
new trial, and to the subsequent entry of the judgment, and 
not to the rulings of the court as to the validity of the trust 

eed or its legal effect as a paramount title over that claimed 
y the lessors of the plaintiff.
Authorities are numerous that a motion for a new trial in 

f e Federal courts is a motion addressed to the discretion of 
----------- -------

Kelsey v. Forsyth, 21 Howard, 85; Campbell v. Boyreau, Id., 224; 
uild v. Frontin, 18 Id., 135; Suydam v. Williamson, 20 Id., 428.
t United States v. King, 7 Howard, 844.
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the court, and that the decision of the court in granting or 
refusing it is not the proper subject of a hill of exceptions. 
Henderson v. Moore, 5 Cran., 11; Mar. Ins. Co. v. Young, Id., 
187; McLanahan v. The Universal Ins. Co., 1 Pet., 183; U. 
8. v. Buford, 3 Id., 32; Barry. Gratz, 4 Wheat., 213; Blunt 
v. Smith, 7 Id., 248; Brown v. Clarke, 4 How., 4.

Indeed, the universal rule of practice is, that matters rest-
ing entirely in discretion are not re-examinable in a court of 
errors, and there can be no departure from that rule in this 
court without overruling its settled practice from the organi-
zation of the court to the present time. Presumption, there-
fore, in this court is, that the motion for new trial was 
properly denied, and if so, then the defendants were entitled 
to judgment. Ruling of the court was that the trust deed 
was the paramount title, and to that ruling no exception was 
taken, and consequently, when the motion for new trial was 
overruled, the right of the defendants to judgment became 
complete. Entry of judgment, therefore, was properly 
made, and the exception to the action of the court in that 
behalf, as erroneous, is without any foundation whatever. 
Error of the court, if any, was in the ruling that the trust 
deed was the paramount title, and if the plaintiff desired to 
sue out a writ of error to revise that ruling, he should have 
excepted to it at the time it was made. Y. f C. Railroad 
Co. v. Myers, 18 How., 251.

He insists that he did so, because it is so stated in the 
minutes of the case as appears in the transcript, but the 
insuperable difficulty in supporting that proposition is, that 
nothing of the kind appears in the bill of exceptions. Where 
exceptions are taken to the ruling of the court in the course 
of a trial to the jury, such an entry is frequently made in 
the minutes of the case, or of the presiding justice, as evi-
dence of the fact, and as a means of preserving the rights 
of the party in case the verdict should be against him an 
he should desire to have the case re-examined in the appe - 
late tribunal, but it was never supposed that such an entrj 
could be of any benefit to the party unless he seasonal) y 
availed himself of the right to reduce the same to writing,
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and took proper measures to have the hill of exceptions 
sealed by the judge presiding at the trial, or, in other words, 
such an entry in the minutes can only be regarded as evi-
dence of the right of the party seasonably to demand a bill 
of exceptions, but it is not the same thing, and has never 
been so considered in the Federal courts, or in any other 
jurisdiction where the rules and practice of the common law 
prevail.

II. Authority was conferred, by the seventeenth section 
of the Judiciary Act, upon all the courts of the United States, 
to make and establish all the necessary rules for the ordinary 
conducting of business in the said courts, provided such rules 
were not repugnant to the laws of the United States. (1 Sta-
tutes at Large, 83.)

Pursuant to that authority the several Circuit Courts, im-
mediately after the judicial system of the United States was 
organized, adopted the form for bills of exceptions as known 
at common law, and the practice has been uniformly followed 
to the present time, without question or any material varia-
tion. Bills of exceptions, therefore, in the Federal courts, are 
required to be drawn as at common law, under the statute 
of Westminster 2 (13 Edw. I, chap. 31), passed in the year 
1285, and of course they must be sealed by the judge, as 
therein required. 1 Pick. Stat., 206; 2 Tidd’s Practice, 862; 
1 Arch. Prac. by Chitty (11th ed.), 443; 2 Inst., 427; 2 Bac. 
Abr. by Bouvier, 113.

Justiciarii apponant sigilia sua, is the express command of 
the statute, and so is the commentary of Lord Coke, which 
has always been regarded as of the same authority as the 
statute on which it is founded. 2 Inst., 428; Strother v. Hut-
chinson, 4 Bing. N. C., 89.

Party aggrieved might, before the enactment of that sta-
tute, sue out writ of error to correct an error in law apparent 
on the record, or for an error of fact, where either party had 
died before judgment; but the writ would not lie for an 
error in law not apparent on the record, as for a refusal to 
instruct the jury as requested, or for an erroneous instruction 
given, or for an erroneous ruling in admitting or rejecting
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evidence. Consequently, where either party alleged any-
thing ore tenus, which was overruled by the court, the party 
was without remedy; because, being an error in law, and 
not apparent in the record, the appellate tribunal could not 
take judicial knowledge of the proceeding. Statute under 
consideration was passed to obviate that- difficulty, and to 
prevent the injustice flowing from it, and throughout the 
long period it has continued in force, it has ever been re-
garded as an eminently just and highly beneficial regulation. 
Writs of error, it is true, bring up the whole record, and it 
is undeniably competent for the court to reverse the judg-
ment for any apparent error, whether it appear in the bill 
of exceptions or in any other part of the record. Slacum v. 
Pomery, 6 Cran., 221; Cohens v. Virginia, 6 Wheat., 410; Gar-
land v. Davis, 4 How., 131; Bennett v. Butterworth, 11 Id., 669.

But when a party is dissatisfied with the decision of his 
cause in an inferior court, and intends to seek a revision of 
the law applied to the case in a superior jurisdiction, he 
must take care to raise the questions of law to be revised, 
and put the facts on the record for the information of the 
appellate tribunal; and if he omits to do so in any of the 
methods known to the practice of such courts, he must be 
content to abide the consequence of his neglect or oversight. 
Buy dam v. Williamson, 20 How., 433.

Unless an exception is reduced to writing and sealed by 
the judge, it is not a bill of exceptions within the meaning 
of the statute authorizing it, and it does not become part 
of the record.

Were it otherwise, then a bill of exceptions would never 
be necessary; because if the statement in the minutes is 
sufficient in one case, it must be in all, which cannot for a 
moment be admitted, as it would overturn the unbroken 
practice in courts of error from the passage of the Statute 
of Westminster to the present time. Seal, as required, is 
to the bill of exceptions, and not to each particular exception 
therein contained. Many exceptions may be inserted in one 
bill of exceptions, and of course it is sufficient if the bill o 
exceptions is sealed at the close. Accordingly, the practice,
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in the first and second circuits, is to put every exception 
taken at the trial into one bill of exceptions, which makes 
the records less voluminous.

III. Second bill of exceptions, so called, is denominated the 
“ case” in the record, and extends through more than fifty 
pages of the transcript. First, it contains all of the evidence 
and exhibits introduced by the lessors of the plaintiff, and 
the record shows that portions of the same were admitted 
under the objection of the defendants, and other portions 
without objection. When objections were made and over-
ruled, it is stated in some instances that the defendants ex-
cepted, and in others that statement is omitted. Evidence 
offered by the lessors of the plaintiff in one instance was 
rejected, and in that case it is stated that the plaintiff ex-
cepted. On the other hand, it contains, in the second place, 
all the evidence and exhibits introduced by the defendants, 
whether admitted under objection or without objection, and 
as in the case of the lessors of the plaintiff, when the objection 
made was overruled by the court, it is in some instances stated 
that the plaintiff excepted to the ruling, and in others that 
statement is omitted. Matters so introduced on the one side 
and the other consist of judicial records, written instruments, 
depositions, oral testimony, and certain other facts, either 
absolutely admitted by the parties or their counsel, or pro-
visionally introduced, subject to the opinion of the court as 
to their admissibility and legal effect. Rulings of the court, 
as stated in the first bill of exceptions, are not given, nor is 
it stated what was the final judgment of the court. Ap-
pended to the statement are the signatures of the respective 
counsel, and the conclusion of the paper is as follows: “ This 
was all the evidence in the case, and the plaintiff prays that 
this his bill of exceptions may be signed, sealed, and made a 
part of the record herein, which is done,” and the same is 
81gned by the presiding justice, and is under his seal.

W. Nothing further need be remarked to show that nd 
proper foundation is there laid for the revision of the rulings 
0 the court, to which the lessors of the plaintiff now object, 
ccause those rulings are not mentioned in the paper, so
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that even if it could be regarded as a bill of exceptions, it 
would be equally unavailing to the plaintiff as a means of 
accomplishing the object he desires. Where the objection 
is to the ruling of the court, it is indispensable that the 
ruling should be stated, and it should also be alleged that 
the complaining party then and there excepted to the same. 
Both conditions are wanting, and indeed the paper is irre-
gular or defective, and insufficient in many of the substantial 
elements of a proper bill of exceptions.

V. Suggestion was also made at the argument, that if the 
paper was not available to the plaintiff, as a bill of exceptions, 
still the evidence, as reported, might subserve his purpose as 
an agreed statement of facts; but we think not, for several 
reasons.

First. Because it merely gives the evidence as it was in-
troduced on the one side and the other, and leaves the 
results of the evidence to be found by the court, as if sitting 
as a jury.

Secondly. Because it does not contain the rulings of the 
court which the plaintiff desires to have revised; and,

Thirdly, because if both of the preceding objections were 
obviated, still it would not be competent to revise the rulings 
of the court below in that mode. 2 Tidd’s Practice, 896; 
Seward v. Jackson, 8 Cow., 406.

Decisions of this court establish the rule that writs of error 
will lie whore the judgment in the court below was founded 
upon an agreed statement of facts, as well as when founded 
upon the verdict of a jury. TJ. S. v. Fliason, 16 Pet., 291; 
Stimpson v. Railroad Co., 10 How., 329; Grahams. Bayne, 
18 Id., 60.

Judgments of the Circuit Court may also be revised here 
upon writ of error, in cases where they were founded upon 
a special verdict, or upon demurrer to evidence. Suydam v. 
Williamson et al., 20 How. 435; 4 Chitty’s Gen. Prac., 7; 2 
Inst., 427.

Kone of the modes suggested, however, enable the com-
plaining party to review or re-examine the rulings of the 
court, except that of the bill of exceptions.
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1. Agreed statements rest upon the consent of the parties, 
and, consequently, the action of the revising tribunal must 
be confined to the agreed facts, and the facts cannot be said 
to be agreed while the parties are at issue as to the admissi-
bility or competency of the evidence.

2. Special verdicts are where the jury find the facts of the 
case, and upon those facts refer the decision of the cause to 
the court, with a conditional conclusion, that if the court 
should be of opinion that the plaintiff, upon the facts found, 
has a good cause for action, then they find for the plaintiff; 
but if otherwise, then they find for the defendant. Rulings 
of the court, however, in admitting or rejecting evidence, 
are never properly included in a special verdict, any more 
than in an agreed statement of facts; because, when reduced 
to form, the verdict is then entered on the record, and the 
judgment of the court is based upon the findings of the jury.

3. Evidence must first be admitted before it is properly 
the subject of demurrer, and when a party elects that mode 
of trying the case, he thereby waives all objections to the 
rulings of the court in respect to evidence rejected, as well 
as to that previously admitted, so that in no point of view 
can the paper under consideration be regarded as sufficient 
to lay the foundation for a revision of the rulings which are 
the subject of complaint.

VI. Having come to the conclusion that the paper in the 
transcript is not a good bill of exceptions, agreed statement 
of facts, or a special verdict, the result is that it is not a part 
of the record, and under the circumstances of this case, it 
must be wholly disregarded by the court in determining 
whether the judgment of the court below ought to be re-
versed or affirmed. Inglee v. Coolidge, 2 Wheat., 363; Suy- 
dam v. Williamson, 20 How., 439.

Special circumstances induced the court, in Burr v. Des 
Moines Nav. R. R. Co., decided at the present term (ante, p. 
99), to dismiss the writ of error, and allow the parties an 
opportunity to make a further effort to present the case in 
some proper form; but the court in that case held that the 
legal presumption was in favor of the correctness of the
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judgment. Where a case is brought here upon a writ of 
error, issued under the twenty-second section of the Judi-
ciary Act, and there is no bill of exceptions, agreed state-
ment, or special verdict in the transcript, the general rule is, 
that the judgment will be affirmed, as is shown by repeated 
decisions. Suydam v. 'Williamson, 20 How., 441; Minor v. 
Tillotson, 2 Id., 392; Kelsey v. Forsyth, 21 Id., 85; Guilds. 
Frontin, 18 Id., 135; Stevens v. Gladding, 19 Id., 64; Taylors. 
Morton, 2 Black, 484.

In the case last cited, this court said that when a cause is 
brought into this court upon a writ of error sued out under 
the twenty-second section of the Judiciary Act, and all the 
proceedings are regular and correct, it follows,. from the 
express words of the section, that the judgment of the court 
below must be affirmed, although there is no question pre-
sented in the record for revision.

The judgment of the Circuit Court is, therefore,
Affirmed  with  cos ts .

Spain  v . Hamil ton ’s Admi ni stra to r .

1. A transfer by a party of his 11 right and, claim for any commission or com-, 
pensation for services rendered, or to be rendered to any body corporate, 
in a class of claims mentioned generally in the transfer, is not such an 
assignment, even in equity, of a compensation subsequently earned, as 
will give the transfer priority against junior assignees (without notice) 
of portions of &fund designated and appropriated to answer this claim • 
the case being one where, on the one hand, the older transferee did not 
make inquiries as to what body corporate the claim for commissions 
was against, and did not give notice of the paper executed in his favo , 
to such body corporate, nor to a third party to whom this body, su se 
quently to the older transfer, but prior to the junior ones, devote a 
fund to answer these commissions; and where, on the other han , t 
junior transferees did make exact inquiries and obtain precise evidence 
and accurate information -as to the fund from which the commi-sio 
were to be derived, and did immediately notify to the party then o 
ing the fund, the nature and extent of their claims, and did genera J 
take measures to prevent all other persons being misled by the 
tion that the fund still remained in the power of the party w o 
transferred this claim for commissions upon it. Such an assignm
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