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1. The indorsement of negotiable paper with the words “/or collection," 

restrains its negotiability; and a party who has thus indorsed it, is 
competent to prove that he was not the owner of it, and did not mean 
to give title to it or to its proceeds when collected.

2. Where a banker, having mutual dealings with another banker, is in the 
habit of transmitting to him in the usual course of business negotiable 
paper for collection, the collection being in fact sometimes on account 
of the transmitting banker himself, and sometimes on account of his 
customers, and fails, owing his corresponding banker a balance in gene-
ral account,—

i. Such corresponding banker cannot retain to answer that balance 
any paper so transmitted for collection, and really belonging to third 
persons, if he knew it was sent for collection merely.

xi. Neither can he retain it, if he did not know that it was so sent, 
unless he have given credit to the transmitting banker, or have suf-
fered a balance to remain in his hands, to be met by the paper trans-
mitted or expected to be transmitted in the usual course of dealings 
between them.

m. But if the receiving banker have treated the transmitting 
banker as owder of the. transmitted paper, and had no notice to the 
contrary, and upon the credit of such remittances, made or antici-
pated in the usual course of dealing between them, balances were 
from time to time suffered to remain in the hands of the transmitting 
and now failed banker, to be met by proceeds of such negotiable paper 
transmitted, then the receiving banker is entitled to retain the paper 
or its proceeds against the banker sending it, for the balance of ac 
count due him, the receiving banker aforesaid.

3. A charge which lays down the law in this way upon the case suppose , 
is correct; and as respects the knowledge of or notice to the receiving 
banker, it is unimportant from what source he have derived it, n 
need instructions in such a case as is above supposed be given on

4. Instructions are rightly withheld, which would refer to the jury the m 
terpretation of the indorsement on negotiable paper; and eave 
to determine a case, special in its circumstances, on the ac 
paper and the custom of bankers generally; which, for examp. e, 
case where paper was indorsed “for collection” and where, y n
of dealing' between the parties, paper was frequently sen or g 
only, would leave the jury to find that title passed gene™ tia. 
bankers testified that, by the general custom and usage of ^^er, fa 
ble paper, indorsed as mentioned, and transmitted for co ec , 
be held and treated as the property of the banker transmi mg 

East er  & Co. brought trover, in the Circuit Court for the
District of Columbia, against Sweeny, Rittenhouse,
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& Co., bankers of Washington City, to recover the value of 
certain negotiable notes belonging to them, the first named 
persons, and which they had indorsed in blank and placed 
in the hands of Harris & Sons, bankers of Baltimore, for col-
lection and for no other purpose. Harris & Sons forwarded the 
notes to Sweeny, Rittenhouse, Fant & Co., who were their 
correspondents in Washington, having first indorsed them 
thus:

“Pay Sweeny, R., F. & Co., or order, for collection.
Sam ’l  Harri s  & Sons .”

Before the notes fell due, Harris & Sons failed, owing 
Sweeny, Rittenhouse, Fant & Co., a balance in general ac-
count. The last-named house claimed accordingly to hold 
this paper, forwarded to them as before said, to cover what-
ever sum might be found due on a settlement. And this 
was the defence to the suit.

At the trial of the cause the plaintiffs offered R. H. Harris, 
one of the firm of Harris $ Sons*  to. prove that the notes in 
controversy were the property of plaintiffs, and that they 
had deposited them with Harris & Sons for collection only. 
The defendants objected to the witness on the ground of his 
being one of the indorsers. The court overruled the ex-
ception.
' On being held competent, the witness testified that the 

p aintiffs, after their indorsement in blank, continued to be 
1 e owners of the notes, and that such indorsement was 
merely to enable Harris & Sons to collect; that Harris & Sons, 
in remitting discounted paper, having time to run, to the 

e endants, indorsed the same generally, “ Pay to the order 
°J> without saying, “for collection’’ and that where paper 
was not discounted, but deposited for collection, it was the 

ac ice of Harris & Sons to notify to the defendants, either 
y a mark on the paper or by the letter of advice, not to 

H 68 1 6 SaDae’ an<^ that the private transactions between 
thej111 ?°nS and defendants were kept distinct from 
Ho ?8lnes8 a8 collection agents, and were carried on by 

ams & Sons in separate letter-books.
woss-examination he testified, that this practice of Harris
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& Sons, of distinguishing in transmitting paper to the defen-
dants, was not uniform, but depended on the wish of the cus-
tomer depositing the paper not discounted, and that it ex-
tended only to paper having time to run, and did not apply 
to checks, or sight drafts, or other cash paper, as to which 
the business was managed as if Harris & Sons were the ab-
solute owners of the paper; and that said practice was only 
the private practice of Harris Sons, and that witness never in-
formed defendants of the same, nor did he know they were ever 
informed thereof; nor, so far as he knows, did they ever have any 
information as to the practice of Harris $ Sons of keeping distinct 
the business relating to discounted time paper and to time payer 
belonging to customers, by the use of separate letter-books, or other-
wise, as testified by him.

The defendants then proved that for about two years prior 
to the date of these transactions, there had been mutual and 
extensive dealings between them and Harris & Sons; that 
Harris & Sons transmitted, from time to time, to the defen-
dants, negotiable paper for collection; and that, by the uni-
form course of dealing between the parties, Harris & Sons 
were treated and dealt with as the owners of the paper so 
transmitted; that accounts current were kept by the defen-
dants, in which the proceeds of such paper were, when re-
ceived, credited to said Harris & Sons, and they were charged 
with all expenses; and that accounts were transmitted 
monthly to said Harris & Sons, and acquiesced in by them, 
that upon the credit of such negotiable paper so transmitted 
or expected in the ordinary course of business, and of such 
course of dealings, large drafts were drawn from time to 
time by Harris & Sons, and paid by the latter, and that, upon 
such credit, large ascertained balances were allowed to re-
main in the hands of said Harris & Sons, to be met by the 
proceeds of such negotiable paper; and that, in all respects, 
the paper so transmitted was regarded, treated, and ea 
with by the defendants, and said Harris & Sons, as the pro 
perty of the latter; and that a similar course of dealing ob-
tained in regard to negotiable paper transmitted by de en 
dants to said Harris & Sons; that the notes in controversy
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were regarded, and dealt with as the property of Harris & 
Sons, and that the defendants had no notice or knowledge, 
until after the insolvency, that this paper was not their pro-
perty, or that the plaintiffs had any interest in it; and that 
the balance due the defendants on general account, at the 
time of the insolvency, had been suffered to remain undrawn, 
pn the faith and credit of the paper in controversy, and the 
course of dealing aforesaid. The defendants further proved 
that Harris & Sons, at a date specified, and about three 
months before the failure, when there was a balance against 
them, on general account, of $3326.94, had drawn on the 
defendants for $244.08, the defendants being then the holders of 
a large amount of negotiable paper, indorsed and transmitted in 
th same manner as the notes in controversy, and among it certain 
notes^ indorsed by the plaintiffs in blank, and transmitted in a simi-
lar manner to the notes in controversy. And the defendants 
offered evidence, by witnesses largely engaged in the busi-
ness of banking, that by the general custom and usage of 
bankers, negotiable paper transmitted and indorsed as the 
notes in controversy, would be held and treated as the pro-
perty of the bankers transmitting them.

The court instructed the jury as follows: .

1. If Sweeny, Bittenl^use, Fant & Co., the defendants in this 
action, at the time of the mutual dealings between them and 

• Harris & Sons, had notice that Harris & Sons had no interest 
m the notes in question, and that they transmitted them for 
co ection merely as agents, then the defendants are not entitled 
o retain against the plaintiffs for the general balance of their 

account with S. Harris & Sons.
And if the defendants had not notice that Harris & Sons 

e^mereV agents, but regarded and treated them as the owners 
retai6 transmitted, yet the defendants are not entitled to 
& $ain against the real owners, unless credit was given to Harris 
by th8> ba!anCe8 su^ere(t t° remain in their hands to be met 
mitt d Paper transmitted, or expected to be trans-

“3 R1D U8Ual course of dealing between them.
as the o if ^e^en<^anbs regarded and treated Harris & Sons 
collect!WnerS negotiable paper which they transmitted for

°n, and had no notice to the contrary, and upon the ere-
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dit of such remittances made, or anticipated, in the usual course 
of dealing between them, balances were from time to time suf-
fered to remain in the hands of Harris & Sons, to be met by the 
proceeds of such negotiable paper, then the defendants are en-
titled to retain against the plaintiffs for the balance of account 
due from Sam. Harris & Sons.”

Ho exception was taken by the defendants to these instruc-
tions ; but they prayed the following additional instructions, 
to wit :

“ That the private practice of Harris & Sons, in transmitting 
negotiable paper having time to run, whereby they intended 
to distinguish between negotiable paper discounted by them 
and that received for collection, as given in evidence by the 
witness Harris, was not competent to charge the defendants 
with notice as to whether the paper in controversy was. dis-
counted by and belonged to the said Harris & Sons, or was 
transmitted for collection, unless the jury shall find from all the 
evidence in the case, that the defendants had knowledge of such 
private practice. And that in the absence of such knowledge the 
defendants were authorized to treat such paper according to what it 
purported on its face to be, and the general custom of bankers in the 
District of Columbia and elsewhere offered in evidence.

This instruction the court declined to give. The jury 
found for the plaintiff.

Two exceptions were taken in the case.
The first, to the admission of R. H. Harris, one of the firm 

which indorsed the paper, to prove what he did prove.
The second, to the refusal of the court to give the additional 

instruction asked for.

Mr. Davidge, for the plaintiff in error, contended:
1. That the effect of the testimony of R. H. Harris was 

vary the legal import of the paper; a matter which, as 
paper was negotiable and he a party to it, he coul no , 
it being settled in this court that a party to sue p P 
cannot be permitted either to invalidate or contra c i, 
to vary its legal import. Upon this point he cited decisi s 
in. this court, as follows: Bank of the United Sta es v.



Dec. 1863.] Swe en y  v . East er . 171

Argument for the defendant in error.

(6 Peters, 51); Bank of the Metropolis v. Jones (8 Id., 12); 
Henderson v. Anderson (3 Howard, 73); Saltmarsh v. Tuthill 
(13 Id., 229).

2. That the court should have given additional instructions 
to the jury, as prayed, that the private practice of Harris & 
Sons was of no effect unless the defendants knew of it, &c. 
The instructions given did not cover the whole case. They 
related to the facts to be found in support of a verdict for 
either party; while the instruction asked for and rejected 
related exclusively to a rule of evidence to guide the jury in 
the ascertainment of one of those facts, to wit, the fact of 
notice.

Mr. J. H. Bradley, contra:
1. The reason of the rule asserted by the law for rejecting 

an indorser of negotiable paper, fails. The house to which 
the witness belonged had not by indorsement assisted to give 
currency to the notes. They had done the reverse of it by 
the peculiarity of their indorsement; an indorsement which 
gave notice to every one that the notes were held and trans-
mitted for collection only. “ A negotiable bill or note,” said 
Chief Justice Gibson, of Pennsylvania,  “is a courier with-
out luggage. A memorandum to control it, though indorsed 
upon it, would be incorporated with it, and destroy it.” The 
expression here used, “ for collection,” is luggage, which the 
note could not carry, and yet remain free. The witness not 

aving assisted to give currency to the paper, but having 
estroyed the currency, was competent, though he indorsed 

paper originally negotiable.

*

' instruction refused limits the direction of the court 
0 t e fact that the defendants had knowledge of the private 

of Harris & Sons, in indorsing paper deposited with 
1 d^ T C0^ec^0n’ and excludes every other source of know- 
e ge t at the paper claimed by plaintiffs was their property, 

ask ^Ver been the property of Harris & Sons; and 
knowl dC°UI>t Struct the jury that in the absence of such
___ that is of the alleged private practice of Harris

Overton v. Tyler, 3 Pennsylvania State, 348.
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Sons, the defendants had a right to treat such paper accord-
ing to -what it purported on its face, &c.

The court could not have given such an instruction with-
out invading the province of the jury, and determining the 
weight of the other evidence in the cause.

The court had already submitted the cause to the jury on 
instructions, not excepted to; and this instruction asks them 
to segregate a single part of the evidence, and to say that 
this single part, standing alone, was not sufficient to estab-
lish the plaintiffs’ right to. recover. To have granted this 
would have been to mislead the jury from the points clearly 
and precisely prescribed in the instructions previously given.

Mr. Justice MILLER, delivered the opinion of the court:*  
The first exception was to the admission of R. H. Harris, 

of the firm of Harris & Sons, as a witness.
Neither that firm nor any of its members were parties to 

the suit, nor is it pretended that the witness was in any man-
ner interested in the event of it. But it is claimed that 
because the name of the firm of which he is • a partner, is 
indorsed on the negotiable paper which is the subject- 
matter of this suit, he cannot, being a party to such paper, 
be permitted to invalidate, or contradict it, or vary its legal 
import.

The objection as thus stated embraces two distinct propo-
sitions. First, that a party to a negotiable instrument shall 
not be permitted to impeach or render invalid, the paper 
with which he thus stands connected. Second, that he cannot 
be permitted to contradict or vary the legal import of the 
original paper, or such indorsement as he jnay have made on 
it, by parol testimony.

The latter objection applies to the character of the evidence, 
without regard to the person offered as a witness, and wou 
be as effectual against testimony from the mouth of a person 
who had no connection with the paper, as from an in orse 
or maker of it. __

* Mr. Chief Justice Taney and Messrs. Justices Wayne and Grier, being 

indisposed, were absent.
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This is not a suit on the paper, or against any of the parties 
to it. It is an action of trover, for the wrongful conversion 
of the paper, in which plaintiffs seek to recover its value. 
The firm of Harris & Sons sent it to defendants, who were 
their banking correspondents, for collection; and they made 
a special indorsement on it, thus: “Pay Sweeny, R.,F. $ Co., 
for collection. Sam . Harr is  & Sons .”

Now, does this testimony of the witness, to the effect that 
Harris & Sons were not the owners of the paper, and did not 
sell it to defendants, or intend to give them any lien on, or 
title to the paper, or its proceeds when collected, contradict 
or vary the legal import of this indorsement? We cannot 
see that it does. It rather explains the transaction in perfect 
conformity with the real meaning and effect of the indorse-
ment. The words “ for collection” evidently had a meaning. 
That meaning was intended to limit the effect which would 
have been given to the indorsement without them, and 
warned the party that, contrary to the purpose of a general 
or blank indorsement, this was not intended to transfer the 
ownership of the note or its proceeds. If defendants acquired 
any interest in the paper, it was not by virtue of that indorse-
ment, but by some course of dealing with Harris & Sons, or 
by some other matter outside of the indorsement. The cha-
racter of this indorsement also takes the case out of the rule 
asserted in the first proposition einbraced by the exception.

erhaps no subject connected with commercial paper has 
een more the subject of controversy, and of opposing and 

we -balanced judicial decisions, than the proposition here 
re ie on. It was first laid down in the English courts in 

e case of Walton v. Shelley*  and afterwards held the other
Jordmne v. Lashbrooke.f This court, however, has 

a 1 y a(Hiered to the doctrine of Walton v. Shelley, and we 
e referred by counsel for plaintiffs in error to our own 

ecisions on this subject in 6 Peters, 51; 8 Peters, 12; 3 
Howard, 73; 13 Howard, 229.

he rule propounded in Walton v. Shelley is, that a person 

* 1 Term, 296. f 7 Id. 601.
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who has placed his name on a negotiable paper as a party to 
it, shall not afterwards, in a suit on such security, be com-
petent as a witness to prove any fact which would tend to 
impeach or invalidate the instrument to which he has thus 
given his name. The reason of it is, that it is against good 
morals and public policy to permit a person who has thus 
aided in giving currency and circulation to such paper, to 
testify to facts which would render such paper void, after he 
has thus imposed it upon the public as valid, with all the 
sanction which his name could give it.*

The indorsement in the present case was not intended to 
give currency or circulation to the paper. Its effect was 
just the reverse. It prevented the further circulation of the 
paper, and its effect was limited to an authority to collect it. 
Ko principle of public policy would be violated, nor any 
fraud upon innocent holders of the paper would be perpe-
trated, by permitting the parties who made that indorsement 
to testify to facts which are in perfect harmony with its lan-
guage and its intent.

Again, the testimony does not tend to invalidate the paper, 
or any .indorsement on it. The defendants could not have 
recovered of Harris & Sons on that indorsement if the notes 
had been protested in their hands; and they were therefore 
deprived by that testimony of no right which the indorse-
ment gave them; nor was such indorsement impeached or 
impaired by the testimony.

This exception must be overruled.
The second exception was taken to the refusal of the court 

to grant an instruction to the Jury prayed by plaintiffs in 
error. The instruction asked is as follows:

a And the private practice of Harris & Sons, in transmit-
ting negotiable paper having time to run, whereby they in 
tended to distinguish between negotiable paper discounted 
by them and that received for collection, as given in evi ence 
by the witness Harris, is not competent to charge the 
dants with notice as to whether the paper in controversy

* Walton V. Shelley, 1 Term, 296; Bank of United States v. Dunn, 6 

Peters, 57; Bank of the Metropolis v. Jones, 8 Id., 16. 
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discounted by and belonged to the said Harris & Sons, or 
was transmitted for collection, unless the jury shall find, from 
all the evidence in the -case, that the defendants had know-
ledge of such private practice; and in the absence of such 
knowledge, the defendants were authorized to treat such 
paper according to what it purported on its face, and the 
general custom of bankers in the District of Columbia and 
elsewhere, offered in evidence.”

This prayer contains two propositions, the one relating to 
the knowledge of defendants of certain private modes of doing 
business of Harris & Sons; and the other, to what the jury 
were authorized to infer, from certain other circumstances, 
in the absence of such knowledge on the part of defendants.

The instructions which were given by the court, and which 
are in the record, were full and sound on the first of these 
propositions, and we think were all that was necessary on 
both branches of the prayer. But the second branch of the 
instruction asked is objectionable, because it referred to the 
jury the interpretation of the indorsement on the paper, and 
also required of them to determine the case on the face of 
the paper, and the custom of bankers alone, without refer-
ence to the special facts proven in regard to the course of 
ealing between defendants and Harris & Sons. The charge 

o the court left all these matters of fact to the jury for their 
consideration, after a full and fair statement of all the prin- 
C1P£8 °f law which were necessary to a sound verdict.

e see no error in the record, and therefore the judgment 
°f the Circuit Court is

Affi rme d  with  cost s .

Gelpcke  et  al . v . The  City  of  Dubu qu e .

A j) decisions of the Supreme Court of Iowa prior to that,
Iowa 3881 State l0Wa' eX rdatione’ v- The bounty of Wapello (13 
nicipal ’ G legislature of that State to authorize mu-
limits of ^°r.a^ons subscribe to railroads extending beyond the 
in favor of th^ °F C0Un^’ an^ issue bonds accordingly, was settled 

e right, and those decisions, meeting with the approbation
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