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THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES,
AT

DECEMBER TERM, 1859.

Anso n , Bangs , & Co., v. the  Blue  Ridge  Railro ad  Comp any .

Where a motion was made t(x “dismiss an appeal, upon the ground that no ap-
peal bond had been given, time was^tofewed the appellants within which to 
file the bond. If thpy complied with the order, the appeal was to stand 5 
otherwise, to be d^imssed^AxjY v

The appeal bond must be'taken and approved by any judge or justice author-
ized to allow the appeal or writ o^^ror.

This  wa^an appeal from the Circuit Court of the United 
States for the northern district of Georgia.

A motion was made by Jfr. Phillips, on behalf of the appel-
lees, to dismiss the appeal, upon the ground that no appeal 
bond was given at the time of granting the appeal, as required 
by the statute, either as a security for costs or supersedeas of 
execution.

Jfr. Johnson opposed the motion and offered to give a bond 
for costs, and thus prevent the dismissal, if consistent with the 
practice of the court.

After argument by these two counsel, Mr. Justice NELSON 
delivered the opinion of the court.

This is a motion to dismiss the appeal, on the part of the ap-
pellee, upon the ground that no appeal bond was given at the

vol . xxm. 1
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time of granting the appeal, as required by the statute, either 
as a security for costs or supersedeas of execution. 1 Stat, at 
Large, pages 84, 85, secs. 22, 23, p. 404.

It is admitted that no bond was given, but the counsel re-
sisting the motion proposes to give one for the costs, and thus 
prevent the dismissal, if consistent with the practice of the 
court. The practice has been allowed in several cases, as will 
be seen by reference to 10 Wh. R., 311, 16 How., 148, and 9 
Wh., 555. In the last case, time was granted within which 
to give the bond, or the case be dismissed. The bond may 
be taken and approved before any judge or justice authorized 
to allow the appeal or writ of error.

Let the appellant have sixty days to give the bond, and file 
it with the clerk, upon complying with which order the mo-
tion be dismissed; otherwise, granted.

Lewis  Teese  and  Lewi s  Tees e , Jun ., Plainti ffs  in  Error , v . 
C. P. Huntingdon  and  Mark  Hopkins .

Counsel fees are not a proper element for the consideration of the jury in the 
estimation of damages in actions for the infringement of a patent right. Thia 
point has been directly ruled by this court, and is no longer an open question.

By the fifteenth section of the patent act of the fourth of July, 1836, the de-
fendant is permitted to plead the general issue and give any special matter 
in evidence, provided notice in writing may have been given to the plaintiff 
or his attorney thirty days before the trial.

It is not necessary that this should be served and filed by an order of the court; 
and it is sufficient if it was served and filed subsequently to the time when 
the depositions were taken and filed in court.

For the purpose of impeaching a witness, a question was asked of another wit-
ness, “ What is the reputation of the (first) witness for moral character ? ” 
This question was objected to, and properly not allowed to be put by the 
court below.

The elementary writers and cases upon this point examined.
Another witness was asked what was the reputation of the first witness for truth 

and veracity, who replied that he had no means of knowing, not having had 
any transactions with him for five years. This question was excluded by the 
court, which must judge according to its discretion whether or not it applies 
to a time too remote.
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This  case was brought up by writ of error from the Circuit 
Court of the United States for the northern district of Cal-
ifornia.

The history of the trial in the court below is fully set forth 
in the opinion of this court.

It was argued by Mr. Phillips for the plaintiffs in error, and 
by Mr. Gifford for the defendants. The arguments of the 
counsel upon many of the points which occurred are omitted, 
and only the two following will be noticed.

With respect to impeaching the character of a witness, Mr. 
Phillips said:

Evidence was offered to impeach the character of one of de-
fendants’ witnesses, by showing his “general reputation for 
moral character.” It was objected, that “ the inquiry should 
be limited to his general reputation for truth and veracity; ” 
and the objection was sustained.

The authorities on this point are to be found carefully col-
lated in 21 American Law Journal, N. S., p. 145, where it 
is said, that so far as the decisions in England are concerned, 
“ they are unanimous to the point that the true criterion of 
the credit of a witness is his general character and conduct, 
and not his general character for truth and veracity. The 
English books will be examined in vain for a single authorita-
tive case which in any respect limits the examination upon 
this point to the character for truth and veracity.”

Upon examination, it will be found that this rule obtains in 
most of our States.

Other evidence was then offered to prove the reputation of 
the witness from 1850 to 1853 for truth and veracity. To 
which it was objected, that “ the dates named were too re-
mote, and that the reputation of the witness at a period less 
remote from the time of trial could be alone put in issue.” 
This objection also was sustained.

The judgment was rendered on the 26th October, 1857, and 
the time covered by the inquiry was from 1850 to 1853, so 
that the intermediate period was less than four years.
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This is certainly a short statute of limitations in favor of 
reputation. Whatever influence the question of time was en-
titled to, was for the jury to consider. The judge could not 
exclude the evidence as incompetent, for there is neither com-
mon-law rule nor statute to justify it.

The view which Jfr. Gifford took of these points was the 
following :

The objection to the inquiry as to Jesse Morrill’s reputa-
tion for “ moral character ” was properly sustained.

1. It is not in any case proper to seek to impeach a witness, 
by proving what was his reputation for moral character. 
The inquiry should be as to his reputation for truth and 
veracity.

U. States v. Van Sickle, 2 McLean, 219.
Goss v. Stimpson, 2 Sumner, 610.
Gilbert v. Sheldon, 13 Barb., 623.
The People v. Rector, 19 Wend., 569.
Jackson v. Lewis, 13 John. R., 504.
The State v. Bruce, 24 Maine, 71, 72.
Phillips v. Ringfield, 1 Appi., 375.
Commonwealth v. Morse, 3 Pick., 194, 196.
Morse v. Pine, 4 Vermont R., 281.
State v. Smith, 7 Vermont R., 141.
State v. Forrest, 15 Vermont R., 435.
State v. Randolph, 24 Conn. Rep., 363.
State v. Howard, 9 N. Hampshire, 485.

^Gilchrist v. McKee, 4 Watts, 380.
Chess v. Chess, 1 Penn. R., 32.
Uhl v. Commonwealth, 6 Grattan, 706.
Ward v. the State, 28 Alabama R., 53—court divided.
Ford v. Ford, 7 Humphrey, 92.
Jones v. the State, 13 Texas, 168.
Perkins v. Nobley, 4 Warden’s Ohio State Rep., 668.
Taylor on Evidence, sec. 1083.

The testimony was properly excluded as to what was the 
reputation of Jesse Morrill in 1852 or 1853—about five years 
before the trial.
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1. Because it does not appear that said Morrill was a wit-
ness called by the defendants. He is not named in the notices 
of special matter of defence as one of the defendants’ wit-
nesses, and he is not named in the lists of witnesses examined 
by the defendants.

It must appear by the record that he was called by the de-
fendants, or this objection for that reason must fall.

The law requires that an authenticated transcript of the 
record and an assignment of errors shall be returned with the 
writ; and there can be no error cognizable by this court, un-
less it appear from the record.

The mere assertion of facts in the assignment of errors to 
show error, cannot be substituted for the record.

Judiciary Act of 1789, sec. 22.
Conkling’s Treatise, 3d ed., 689.
Stevens v. Gladding & Proud, 19 How., 64.
Parsons v. Beddford et al., 3 Peters, 433, 445.

All the information the record gives is, that this Morrill 
tl had, as a witness in said case, given material evidence for 
the defence on said trial.”

There is nothing more common than for a witness called 
by one party to give “material evidence” for the other party. 
This is constantly done on cross-examinations, and often by 
the party opposed to the one calling the witness, making him 
his own witness as to certain facts.

A party cannot impeach a witness called by himself, by 
proving him unworthy of belief.

Graham and Waterman on New Trials, page 953.
The court below ruled out the evidence offered to imp.each 

Morrill, and, except in so far as the record shows, this court 
has no means of knowing why. All presumptions are in favor 
of the correctness of the ruling. This court is bound to con-
sider the determination of the court below to have been cor-
rect, on the common presumption that the judge exercised his 
jurisdiction soundly, until the facts are presented showing the 
contrary.

2 Graham and Waterman on New Trials, page 596 to 
599, and cases.
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2. Said testimony was properly excluded, because, if it had 
appeared that this Morrill was a witness in behalf of the de-
fendants, an attempt to impeach him by proving what his rep-
utation was four or five years before the trial, was not admis-
sible.

There must be a limit of time, back of which a party can-
not go to prove the reputation of a witness to impeach him; 
else to impeach a man on a trial to-day, it might be proved 
what his reputation was for truth and veracity fifty years ago.

There is no specific time fixed by law, and it must be left 
to the discretion of the judge at the trial.

There was no offer or suggestion in the present case, on the 
part of the plaintiffs, to add anything to the proof proposed.

They called one witness who, as appears from the record, 
did then know Morrill, and proposed to prove by him what 
Morrill’s reputation was for moral character. This being ruled 
out as an improper form of question, they dropped that wit-
ness, and called another, who did not know Morrill, and had 
not known him for four or five years, and then varied the 
question, and put it as to his reputation for truth and veracity.

Why did they not put the question in that form to the first 
witness who had the information ? Obviously for the reason 
that they dared not properly interrogate a witness having the 
requisite knowledge, but preferred rather to weave snares to 
suspend the case and bill of exceptions.

Mr. Justice CLIFFORD delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the northern district of California. According to 
the transcript, the declaration in this case was filed on the 
eighteenth day of March, 1856. It was an action of trespass 
on the case for an alleged infringement of certain letters 
patent purporting to have been duly issued to the plaintiffs for 
a new and useful improvement in a certain machine or imple-
ment called a sluice-fork, used for the purpose of removing 
stones from sluices and sluice-boxes in washing gold. As the 
foundation of the suit, the plaintiffs in their declaration set up 
the letters patent, alleging that they were the original and first 



DECEMBER TERM, 1859. 7

Teese et al. v. Huntingdon et al.

inventors of the improvement therein described, and charged 
that the defendants, on the second day of July, 1855, and on 
divers other days and times between that day and the day of 
the commencement of the suit, unlawfully and without license 
vended and sold a large number of the improved forks made 
in imitation of their invention. To this charge the defendants 
pleaded the general issue, and in addition thereto, set up in 
their answer to the declaration two other grounds of defence. 
In the first place, they denied that the plaintiffs were the 
original and first inventors of the improvement described in 
the letters patent, averring that the supposed improvement 
was known and used by divers other persons in the United 
States long before the pretended invention of the plaintiffs. 
They also alleged that the improvement claimed by the plain-
tiffs, as their invention, was not the proper subject of a patent 
within the true intent and meaning of the patent law of the 
United States.

By the fifteenth section of the patent act of the fourth of 
July, 1836, the defendant, in actions claiming damages for 
making, using, or selling, the thing patented, is permitted to 
plead the general issue, and for certain defences, therein speci-
fied, to give that act and any special matter in evidence which 
is pertinent to the issue, and of which notice in writing may 
have been given to the plaintiff or his attorney thirty days be-
fore the trial. Within that provision, and subject to that con-
dition, he may, under the general issue, give any special mat-
ter in evidence tending to prove that t^e patentee was not the 
original and first inventor or discoverer of the thing patented, 
or a substantial and material part thereof claimed as new, or 
that it had been described in some public work anterior to the 
supposed discovery by the patentee, or had been in public use, 
or on sale, with the consent and allowance of the patentee, 

efore his application for a patent. But whenever the defend-
ant relies in his defence on the fact of a previous invention or 
. noyle(lge or use of the thing patented, he is required to “ state 
ni ns notice of special matter the names and places of residence 
ot those whom he intends to prove to have possessed a prior 

nowledge of the thing, and where the same had been used.”
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Two written notices were accordingly given by the defend-
ants of special matter to be offered in evidence by them at the 
trial, in support of the first ground of defence set up in the 
answer to the declaration. One was dated on the twenty-
eighth day of August, 1856, and the other on the nineteenth 
day of September of the succeeding year, but they were both 
duly served and filed in court more than thirty days before the 
trial. Upon this state of the pleadings the parties on the 
twentieth day of October, 1857, went to trial, and the jury, 
under the rulings and instructions of the presiding justice, re-
turned their verdict for the defendants. After the plaintiffs 
had introduced evidence tending to prove the alleged infringe-
ment of their patent, they claimed that counsel fees were re-
coverable as damages in this action, and offered proof accord-
ingly, in order to show what would be a reasonable charge in 
that behalf.

That evidence was objected to by the defendants, upon the 
ground that counsel fees were not recoverable as damages in 
actions of that description, and the court sustained the ob-
jection, and excluded the evidence. To which ruling the 
plaintiffs excepted. Little or no reliance was placed upon this 
exception by the counsel of the plaintiffs, and in view of the 
circumstances one or two remarks upon the subject will be 
sufficient. Suppose it could be admitted that counsel fees 
constituted a proper element for the consideration of the jury, 
in the estimation of damages in cases of this description ; still 
the error of the court in excluding the evidence would furnish 
no ground to reverse the judgment, for the reason that the 
verdict was for the defendants. For all purposes connected 
with this investigation, it must be assumed, under the finding 
of the jury, that the plaintiffs were not entitled to any dam-
ages whatever; and if not, then the evidence excluded by the 
ruling of the court was entirely immaterial. But the evidence 
was properly rejected on the ground assumed by the presiding 
justice.

Counsel fees are not a proper element for the consideration 
of the jury in the estimation of damages in actions for the in-
fringement of a patent right. That point has been directly 
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ruled by this court, and is no longer an open question. Jurors 
are required to find the actual damages incurred by the plain-
tiff at the time his suit was brought; and if, in the opinion of 
the court, the defendant has not acted in good faith, or has 
caused unnecessary expense and injury to the plaintiff, the 
court may render judgment for a larger sum, not exceeding 
three times the amount of the verdict. 5 Stat, at Large, page 
123. Day v. Woodworth, 13 How., 372. To maintain the 
issue on their part, the defendants offered three depositions, 
each tending to prove that the plaintiffs were not the original 
and first inventors of the improvement described in their let-
ters patent.

Objection was seasonably made by the plaintiffs to the in-
troduction of each of these depositions on two grounds: 1. 
Because the first notice of special matter to be introduced at 
the trial did not accord with the proof offered, as contained 
in these depositions. 2. Because the second notice of special 
matter to be thus introduced was served and filed without 
any order from the court, and therefore should be disregarded.

Exceptions were duly taken to the respective rulings of the 
court, in admitting each of these depositions; but as they all 
depend upon the same general considerations, they will be 
considered together.

It is conceded by the defendants that the first notice was, 
to some extent, insufficient. On the other hand, it is admit-
ted by the plaintiffs that the terms of the second notice were 
sufficiently comprehensive and specific to justify the. rulings 
of the court, in allowing the depositions to be read to the jury. 
They, however, insist upon the objection, taken at the trial, 
that it was served and filed without any order of the court, 
and that it was insufficient, because it was served and filed 
subsequently to the time when the depositions were taken and 
filed in court.

But neither of these objections can be sustained. All that 
the act of Congress requires is, that notice of the special mat-
ter to be offered in evidence at the trial shall be in writing, 
and be given to the plaintiff, or his attorney, more than thirty 
days before the trial. By the plain terms of the law, it is a 
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right conferred upon the defendant; and of course he may 
exercise it in the manner and upon the conditions therein 
pointed out, without any leave or order from the court. 
When the notice is properly drawn, and duly and seasonably 
served and filed in court as a part of the pleadings, nothing 
further is required to give the defendant the full and unre-
stricted benefit of the provision.

Such notice is required, in order to guard patentees from 
being surprised at the trial by evidence of a nature which 
they could not be presumed to know or be prepared to meet, 
and thereby subject them either to delay or a loss of their 
cause. To prevent such consequences, the defendant is re-
quired to specify the names and places of residence of the 
persons on whose prior knowledge of the alleged improve-
ment he relies to disprove the novelty of the invention, and 
the place or places where the same had been used. Wilton 
v. Railroads, 1 Wall, jun., 195.

Compliance with this provision, on the part of the defend-
ant, being a condition precedent to his right to introduce such 
special matter under the general issue, it necessarily follows 
that he may give the requisite notice without any leave or 
order from the court; and for the same reason, if he after-
wards discovers that the first notice served is defective, or not 
sufficiently comprehensive to admit his defence, he may give 
another, to remedy the defect or supply the deficiency, subject 
to the same condition that it must be in writing, and be 
served more than thirty days before the trial.

Having given the notice as required by the act of Congress, 
the defendant at the trial may proceed to prove the facts 
therein set forth by any legal and competent testimony. For 
that purpose, he may call and examine witnesses upon the 
stand, or he may introduce any deposition which has been 
legally taken in the cause. Under those circumstances, dep-
ositions taken before the notice was served, as well as those 
taken afterward, are equally admissible, provided the state-
ments of the deponents are applicable to the matters thus put 
in issue between the parties.

After the defence was closed, the plaintiffs offered evidence 
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to impeach one of the witnesses, who had given material testi-
mony for the defendants. When called, the impeaching 
witness stated that he knew the witness sought to be im-
peached, and knew other persons who were acquainted with 
the witness, and that they both resided in the city of Sacra-
mento; whereupon, the counsel of the plaintiffs put the ques-
tion, “What is the reputation of the witness for moral char-
acter?” To that question, the counsel of the defendants 
objected, on the ground that the inquiry should be limited to 
the general reputation of the witness for truth and veracity, 
with the right to put the further inquiry whether the witness 
testifying would believe the other on his oath; and the court 
sustained the objection, and rejected the testimony.

No reasons were assigned by the court for the ruling; and 
of course the only point presented is, whether the particular 
question propounded was properly excluded.

Courts of justice differ very widely, whether the general 
reputation of the witness for truth and veracity is the true 
and sole criterion of his credit, or whether the inquiry may 
not properly be extended to his entire moral character and 
estimation in society. They also differ as to the right to in-
quire of the impeaching witness whether he would believe 
the other on his oath. All agree, however, that the first in-
quiry must be restricted either to the general reputation of 
the witness for truth and veracity, or to his general character; 
and that it cannot be extended to particular facts or transac-
tions, for the reason that, while every man is supposed to be 
fully prepared to meet those general inquiries, it is not likely 
he would be equally so without notice to answer as to partic-
ular acts.

According to the views of Mr. Greenleaf, the inquiry in all 
cases should be restricted to the general reputation of the 
witness for truth and veracity; and he also expresses the 
opinion that the weight of authority in the American courts 
is against allowing the question to be put to the impeaching 
witness whether he would believe the other on his oath. In 
the last edition of his work on the law of evidence, he refers 
to several decided cases, which appear to support these posi-
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tions; and it must be admitted that some of these decisions, 
as well as others that have since been made to the same effect, 
are enforced by reasons drawn from the analogies of the law, 
to which it would be difficult to give any satisfactory answer. 
1 Greenl. Ev., sec. 461; Phillips v. Kingfield, 19 Me., 375, 
per Shepley, J.; Goss v. Stimpson, 2 Sum., 610; Wood v. 
Mann, 2 Sum., 321; Craig v. the State, 5 Ohio N. S., 605; 
Gilbert v. Sheldon, 13 Barb., 623; Jackson v. Lewis, 13 
Johns. R., 504; United States v. Van Sickle, 2 McLean, 219; 
State v. Bruce, 24 Me., 72; Com. v. Morse, 3 Pick., 196; Gil-
christ v. McKee, 4 Watts, 380; State v. Smith, 7 Vt. R., 141; 
Frye v. Bank of Illinois, 11 III. R., 367; Jones v. the State, 
13 Texas R.,168; State v. Randolph, 24 Conn. R., 363; Uhl 
v. Com., 6 Graft., 706; Wike v. Lightner, 11 S. and R., 338; 
Kemmel v. Kemmel, 3 S. and R., 338; State v. Howard, 9 N. 
H., 485; Buckner v. the State, 20 Ohio, 18; Ford v. Ford, 7 
Humphr., 92; Thurman v. Virgin, 18 B. Munroe, 792; Perkins 
v. Nobley, 4 Ohio K. S., 668; Bates v. Barber, 4 Cush., 107.

On the other hand, a recent English writer on the law of 
evidence, of great repute, maintains that the inquiry in such 
cases properly involves the entire moral character of the wit-
ness whose credit is thus impeached, and his estimation in 
society; and that the opinion of the impeaching witness, as 
to whether he is entitled to be believed on his oath, is also 
admissible to the jury. 2 Taylor Ev., secs. 1082,1083.

That learned writer insists that the regular mode of ex-
amining into the character of the witness sought to be im-
peached is to ask the witness testifying whether he knows his 
general reputation; and if so, what that reputation is, and 
whether, from such knowledge, he would believe him upon 
his oath. In support of this mode of conducting the exami-
nation, he refers to several decided cases, both English and 
American, which appear to sustain the views of the writer. 
Rees v. Watson, 32 How. St. Tr., 496; Mawson v. Hartsink, 
4 Esp. R., 104; Rex v. Rockwood, 13 How. St. Tr., 211; 
Carpenter v. Wall, 11 Ad. and EL, 803; Anonymous, 1 Hill, 
(S. C.,) 259; Hume v. Scott, 3 A. K. Marshall, 262; Day v. 
the State, 13 Mis., 422; 3 Am. Law Jour., N. S., 145.
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Both. Mr. Greenleaf and Mr. Taylor agree, however, that 
the impeaching witness must be able to state what is generally 
said of the other witness by those among whom he resides, 
and with whom he is chiefly conversant, and in effect admit, 
that unless he can so speak, he is not qualified to testify upon 
the subject, for the reason that it is only what is generally said 
of the witness by his neighbors that constitutes his general 
reputation. To that extent they concur, and so, as a general 
remark, do the authorities which on the one side and the 
other support these respective theories; but beyond that, the 
views of these commentators, as well as the authorities, ap-
pear to be irreconcilable.

In referring to this conflict of opinion among text writers, 
and judicial decisions, we have not done so because there is 
anything presented in this record that makes it necessary to 
choose between them, or even renders it proper that we should 
attempt at the present time to lay down any general rule upon 
the subject. On the contrary, our main purpose in doing so 
is to bring the particular question exhibited in the bill of ex-
ceptions to the test of both theories, in order to ascertain 
whether under either rule of practice it ought to have been 
allowed. Under the first mode of conducting the examina-
tion, it is admitted that it was properly rejected, and we think 
it was equally improper, supposing the other rule of practice 
to be correct. Whenever a witness is called to impeach the 
credit of another, he must know what is generally said of the 
witness whose credit is impeached by those among whom the 
last-named witness resides, in order that he may be able to 
answer the inquiry either as to his general character in the 
broader sense, or as to his general reputation for truth and 
veracity. He is not required to speak from his own knowl- 
e ge of the acts and transactions from which the character or 
reputation of the witness has been derived, nor indeed is he 
a owed to do so, but he must speak from his own knowledge 
o what is generally said of him by those among whom he 
lesi es, and with whom he is chiefly conversant; and any 
question that does not call for such knowledge is an im-
proper one, and ought to be rejected. No case has been cited 



14 SUPREME COURT.

Lawrence v. Tucker.

authorizing such a question, or even furnishing an example 
where it was put, and our researches in that direction have 
not been attended with any better success. For these reasons, 
we think the question was properly excluded. Some further 
attempts were made by the plaintiffs to impeach this witness, 
and with that view they called another witness, who testified 
that he knew the one sought to be impeached, and had had 
business transactions with him during the years 1852-’53 in 
the city where they resided. On being asked by the counsel 
of the plaintiffs what was the reputation of the witness for 
truth and veracity, he replied that he had no means of know-
ing what it was, not having had any dealings with him since 
those transactions; thereupon the same counsel repeated the 
question, limiting it to that period.

Objection was made to that question by the counsel of the 
defendants on the ground that the period named in the ques-
tion was too remote, and the court sustained the objection and 
excluded the question. To this ruling the plaintiffs excepted. 
Such testimony undoubtedly may properly be excluded by the 
court when it applies to a period of time so remote from the 
transaction involved in the controversy, as thereby to become 
entirely unsatisfactory and immaterial; and as the law cannot 
fix that period of limitation, it must necessarily be left to the 
discretion of the court. Considering that the witness had 
already stated that he was not able to answer the question, we 
do not think that the discretion of the court in this case was 
unreasonably exercised. None of the exceptions can be sus-
tained, and the judgment of the Circuit Court is therefore 
affirmed with costs.

Andrew  Law renc e , Comp lainant  and  Appe llant , v . Hiram  
A. Tucker .

Where a mortgage was given to secure the payment of a note for $5,500, ana 
such advances as there had been or might be made within two years, not to 
exceed in all an indebtment of six thousand dollars, and advances were made, 
the mortgage was good to cover the advances and the note for $5,500.

The parties to the transaction so understood it. and acted upon it accordingly-
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In respect to the validity of mortgages for existing debts and future advances, 
there can be no doubt. This court has made three decisions directly and in- 
ferentially in support of them.

This  was an appeal from the Circuit Court of the United 
States for the northern district of Illinois.

The nature of the mortgage and the circumstances under 
which it was given are set forth in the opinion of the court, 
and need not be repeated.

The cause was submitted on printed argument by Mr. B. 
B. Curtis for the appellant, and argued by Mr. Vinton, upon a 
brief filed by himself and Mr. Hayne, for the appellee.

Mr. Curtis, after giving a narrative of the facts in the case, 
and contending that the answer did not allege nor was there 
any evidence tending to prove that the complainant, who was 
thus admitted to be a bona fide purchaser for a valuable con-
sideration, had any notice of any lien upon this property save 
what he gathered from the record of the mortgage to the re-
spondent, made the following points:

1. H. A. Tucker, individually, cannot set up this note 
against a subsequent encumbrance, as intended to cover 
future advances.

It is true that a mortgage may be taken to secure future 
advances; and perhaps, where no fraud is intended, a note for 
a sum of money may be given in consideration of such ex-
pected advances; though the policy of allowing such depart-
ures from strict truth on the public registries of the country 
is extremely questionable. But this mortgage, in effect, as-
serts that the note is not to stand for future advances. For it 
makes a specific and distinct provision for future advances, 
and expressly, and clearly distinguishes between them and 
the note, which is, in so many words, declared not to have 
been given for future advances, but for that amount of money 
already due.

If II. A. Tucker, individually, had actually made advances 
subsequent to the mortgage, he could not have a lien by virtue 
of it, to secure advances, by himself and his firm, beyond the 
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amount of $6,000, without being allowed to contradict the ex-
press and clear terms of the deed, which limits the future ad-
vances to that sum.

But he has advanced nothing. And the question is, whether 
a mortgage to one partner, purporting to secure a debt due to 
him individually, can, as against a bona fide purchaser, with-
out notice of any parol understanding between mortgagor and 
mortgagee, be set up as a security for advances made by the 
firm of which he is a member.

2. The mortgage expressly declaring that it was to stand as 
security for future advances only to the extent of six thou-
sand dollars, it cannot stand as security for any greater 
amount of such advances, as against a junior encumbrancer, 
who has no notice of any parol agreement between the mort-
gagor and mortgagee, that it shall stand as security for a 
greater sum.

The public registry informed the complainant that future 
advances were not to exceed $6,000; that the note was not 
given for future advances to be made by any one, but for 
money then due; that the note had reference to dealings be-
tween EE. A. Tucker, individually, and the mortgagors, and 
not between the mortgagors and the firm of EL A. Tucker & 
Co.

A decree allowing EE. A. Tucker to set up the mortgage as 
security for $9,689.56 of advances made by his firm, contra-
dicts each of these material representations, on which the 
complainant had a right to rely when he purchased the 
property.

3. Upon the face of the mortgage and the whole evidence, 
it is not made out with the requisite certainty that there was 
an original agreement between the mortgagors and the mort-
gagees, that the $5,500 note should stand as a continuing 
security for all future advances; and when advances to that 
amount had been made and repaid, that part of the security, 
if ever applicable to advances, was extinguished.

Truscott et al. v. King, 2 field., 147.
4. This mortgage to EE. A. Tucker, to secure future ad-

vances by the firm of H. A. Tucker & Co., cannot stand as
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security for advances made after the admission of new part-
ners into the firm. As against the mortgagors, their conduct 
and understanding may prevent them from taking this objec-
tion. But a junior encumbrancer is affected only by the pre-
cise terms of the mortgage itself, which provides only for ad-
vances to be made by the then firm of H. A. Tucker & Co. 
Either the admission or retirement of a partner puts an end 
to the right to make further advances upon the credit of the 
security, as against the junior encumbrancer, and, if the 
amount due at the time of such change of the firm is after-
wards balanced by payments on account, nothing remains due 
on the mortgage.

Bank of Scotland v. Christie, 8 Cl. and Fin., 214.
Spiers v. Houston, 4 Bligh. N. S., 515.
Pemberton v. Oaks, 4 Russell’s R., 154.
Cremer v. Higginson, 1 Mason, 323.
Simpson v. Cook, 1 Bing., 452, 441.

There are cases in which it has been held that the security 
continues, though new partners are introduced into the firm. 
But this was only as against the debtor, or his assignee® in 
bankruptcy, who have only his rights, and by force of an 
agreement by the mortgagors to extend the operation of the 
security to the new firm.

Without such agreement, which binds only the debtor and 
his representatives, there is believed to be no case which 
holds that the right to make advances on the credit of the 
security continues after a change in the members of the firm.

See Ex parte, Oakes, 2 M. D. and De G., 234.
Ex parte, Marsh, 2 Rose, 239.

If there was such an agreement in this case, the complainant 
had no notice of it, and is not bound by it.
. The firm of H. A. Tucker & Co. was changed by the admis-

sion of new partners, January 1, 1857, and all advances made 
previous to that date have been repaid.

Mr. Vinton replied to these points as follows:
Question 1. The first question that arises in this case is, what 

was the mortgage to Tucker intended to secure ?
VOL. XXIII. 2
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We claim that it was intended to secure any indebtedness, 
that might arise in the manner specified therein, to an amount 
not exceeding, at any one time, the sum of eleven thousand 
five hundred dollars; and that the actual knowledge of de-
fendant’s claim by the subsequent encumbrancers, and by 
Lawrence, the purchaser, made them chargeable with what 
was in fact due on the mortgage, not exceeding that sum, as 
the only condition on which they or any of them would be 
allowed to redeem the property. In other words, they can 
only redeem subject to the satisfaction of Tucker’s prior 
equity, whatever that may be.

Question 2. May a mortgage be taken as a security for future 
advances, and be a lien on the property to the extent of the 
sum or sums provided for in it ?

The cases which affirm the doctrine that a mortgage may be 
given to secure future advances, or future liabilities, are very 
numerous.

Shirras v. Caig, 7 Cranch, 34; Leeds v. Cameron, 3 Sum-
ner, 492; Lyle v. Ducomb, 5 Binney, 590; Collins v. Carlisle, 
13 Illinois, 256—are some of the leading American cases on 
this head.

In Leeds v. Cameron, Judge Story said: “Nothing can be 
more clear, both upon principle and authority, than that, at 
the common law, a mortgage bona fide made may be for future 
advances and liabilities for the mortgagor by the mortgagee, 
as well as for present debts and liabilities.” He cites 3 Cranch, 
73; 1 Pet. Rep., 448.

There are cases which question the prior lien of the first 
mortgage for future advances made after a second mortgage 
has been given; but in this case no such question arises, as 
all the advances were made before the execution of either of 
the subsequent mortgages.

The advances covered by the first mortgage having been 
made prior to a subsequent lien, and prior to complainant's 
purchase, it could make no difference, nor work any injury to 
the subsequent encumbrancers, nor to the complainant as pur-
chaser, that at times during the continuance of the dealing 
under the first mortgage there was actually due less than the 
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whole amount secured by it, or, if such were the fact, that 
there was no indebtedness or balance due; and they cannot 
avail themselves of that objection, because, during the contin-
uance of the dealing, the mortgage and note for $5,500 were 
treated as and understood by the parties to be a continuing 
security for whatever advances might be made during the two 
years the contract was to last. And neither subsequent en-
cumbrancers nor purchasers could suffer any prejudice, if due 
inquiry were made, from a mortgage, the record of which was 
notice to all persons of an encumbrance to the extent of eleven 
thousand five hundred dollars. They were interested in know-
ing what was in fact due when the subsequent encumbrance 
was taken, and when the subsequent purchase was made, and 
they were interested no further.

The note for $5,500 states on its face that it was given for 
an actual loan of money, and consequently the mortgage, to 
the extent of that note, appears to have been given to secure 
a debt then due, and this presents the question:

Question 3. "Whether parol evidence can be given to show 
that the note and mortgage were taken as a collateral security 
for advances thereafter to be made, and that in fact such ad-
vances were subsequently made, on the faith of that security ?

As between the parties to the mortgage, there can be no 
question but such proof would be let in. Indeed, it is one of 
the most ancient principles of a court of equity, that if a deed 
be absolute on its face, it may be proved by parol, in a court 
of equity, that it was a conditional conveyance given to secure 
a loan of money.

Whether such proof will be let in against third persons will 
depend upon the fact whether the mis-statement or misrepre-
sentation in the deed was made for a dishonest purpose, and 
whether such third person has been deceived or injured by it. 
This objection was made in the case of Shirras v. Caig, (2 
Bet. Cond. Rep., 410.) Judge Marshall said: “It is true the 
real transaction does not appear on the face of the mortgage. 
The deed purports to secure a debt of thirty thousand pounds 
sterling, due to all the mortgagees. It was really intended to 
secure different sums due at the time to particular mortgagees, 
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advances afterwards to be made, and liabilities to be incurred 
to an uncertain amount.”

After remarking that misrepresentations of a transaction 
are liable to suspicion, he says: “ But if, upon investigation, 
the real transaction shall appear to be fair, though somewhat 
variant from that which is described, it would seem to be 
unjust and unprecedented to deprive the person claiming 
under the deed of his real equitable rights, unless it be in 
favor of a person who has been in fact injured and deceived 
by the misrepresentation. That cannot have happened in the 
present case.”

The same may be said of the case now in hand; the mis-
representation in Tucker’s mortgage, if it may be called such, 
has neither injured nor deceived the subsequent encumbran-
cers nor the purchaser under them, nor was it made for an 
unfair or dishonest purpose. If the complainant could prove 
any of these facts, he had the right and an opportunity to do 
it. And they are not to be presumed in the absence of proof.

Question 4. Judge Curtis, in his brief, has raised the ques-
tion, whether the mortgage can stand as a security for ad-
vances made by the firm of H. A. Tucker & Co., after the ad-
mission of new partners into that concern.

The complainant comes into court asking for equity, and 
praying that the defendant’s legal title to the property mort-
gaged may be taken from him by a decree of the court. That 
being his attitude, he will not be likely to meet with much 
encouragement in setting up technicalities to deprive the de-
fendant of his honest rights.

It ought here to be borne in mind, that all the securities 
claimed to be now due, with one exception, are notes of hand 
given by Floyd & French, payable to the order of H. A. 
Tucker alone, and consequently within the precise letter of 
the mortgage. The demand note of the 18th of December, 
1857, for $2,000, is made payable to H. A. Tucker & Co.

If H. A. Tucker raised money through the firm of H. A. 
Tucker & Co., for Floyd & French, and took their notes for it, 
payable to himself personally, thus bringing the transaction 
within the precise letter of the mortgage, who, it may be 
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asked, has a right to complain of that? Was this dishonest 
or unfair ?

This fact would seem to dispose of this objection to all the 
claims except the $2,000 note. And what, it may well be 
asked, is the equity or justice of the objection to that note?

In January, 1857, two new partners were brought into the 
firm of H. A. Tucker & Co. But the stipulation respecting 
this fact, at page 34 of the record, shows that no new capital 
was brought into the concern. Ko change was made in the 
name of the firm; all the old accounts, and that of Floyd & 
French among the rest, were carried, forward without any 
change. Tucker retained in his own hands the exclusive 
right to manage and control the affairs of the concern, and to 
sign the partnership name; it was in fact his concern. Floyd 
& French continued to get advances as before, with the un-
derstanding by both parties that they were made on the faith 
of the mortgage.

This understanding and this course of dealing could work 
no injury to subsequent encumbrancers, because they then had 
no mortgage or claim on the property, nor is it pretended they 
were misled or deceived by it to their injury.

Lyle v. Ducomb (5 Binney, 590) was a case where defend-
ant Ducomb gave a bond for $18,000, conditioned to pay 
$9,000, with a mortgage on real estate. By an endorsement 
on the mortgage, it was stated that it was made to secure the 
plaintiff for notes drawn and to be drawn by him, and by Lyle 
and Kewman, for Ducomb’s accommodation.

Objection was made, that a mortgage intended as an indem-
nity against acts to be performed at a subsequent time, ought 
not fo have any effect against third persons.

Tilghman (Justice) said: “This point was very properly 
abandoned. There cannot be a more fair, bona fide, and valu-
able consideration, than the drawing and endorsing of notes 
at a future period, for the benefit and at the request of the 
mortgagor, and nothing is more reasonable than the providing 
a sufficient indemnity beforehand.”

In that case, six months after the making of the mortgage, 
and after a builder’s lien had attached to the property, the 
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mortgagor and mortgagee entered into an agreement, that a 
description of notes not before embraced by the mortgage, and 
made by a different drawer than the drawers named in the 
mortgage, should be embraced therein. Held, that the parties 
had a right to make such agreement, as between themselves, 
and that it was also good as to third parties, who were inter-
vening encumbrancers, if the amount of the mortgage encum-
brance were not thereby increased beyond the amount which 
the mortgage was intended to secure.

5 Binney, 589.
This doctrine would seem to dispose of the objection we are 

now considering. In the case of the Commercial Bank v. 
Cunningham, (24 Pick., 270,) the mortgagors, who were a 
firm under the name of Edgarton, Whitecomb, & Co., made a 
mortgage to secure their existing debts, and also future debts 
they might owe mortgagees; and afterwards mortgagors ad-
mitted a new partner into the firm, which assumed a new 
name. Held, that notes given by the new firm were covered 
and secured by the morteraffe.

In conclusion, we think it may be safely affirmed, that upon 
no known principle of equity can the defendant be deprived 
of his legal and equitable lien upon the property mortgaged 
to him, until he is paid the full amount equitably covered by 
the mortgage, and due to him and to the other parties named 
in the deed. In other words, the complainant himself must 
do what is equitable, as the sole condition on which he can 
claim to redeem and obtain possession of the property dis-
charged of the defendant’s lien.

Mr. Justice WAYNE delivered the opinion of the court.
We have been unable to find anything in this record to au-

thorize us to change or modify the decree made by the Cir-
cuit Court in this case.

Andrew Lawrence filed his bill in that court, for the north-
ern district of Illinois, against Hiram A. Tucker, to redeem 
the furniture of a hotel in the city of Chicago, called the 
Briggs House, upon which Tucker has a mortgage.

On the 1st of September, 1856, John J. Floyd and George 
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H. French, who then were the keepers of that hotel, wishing 
to have a current business credit with Tucker and the firm of 
H. A. Tucker & Co., and the bank named in the mortgagee, 
executed, under the name and firm of Floyd & French, to Hiram 
A. Tucker, a mortgage of the furniture of the hotel, to secure 
a note of Floyd & French, made to Tucker, for $5,500, and 
such advances of money as there had been or might be made 
within two years, by II. A. Tucker, H. A. Tucker & Co., or 
the Exchange Bank of H. A. Tucker & Co., not to exceed in 
all an indebtment of six thousand dollars in addition to the 
sum for which their note was given. The note was dated on 
the 1st of September, the day on which the mortgage was 
made, payable one day after date, with interest at the rate of 
ten per cent, per annum. The note was to be held by Tucker, 
as a collateral security for such advances as have just been 
stated, and the amount of the note also. Under this arrange-
ment, successive advances were made to Floyd & French, on 
their checks or by discount of their notes, until some time in 
October, 1857, when they ceased.

Tucker, during this time, continued to hold the note for 
$5,500. He also held several other promissory notes of Floyd 
& French, as appears by the exhibits, C, D, E, G, H, annexed 
to Tucker’s answer to the complainant’s bill. All of these notes, 
except that for $2,000, are drawn payable to H. A. Tucker; 
all of them are prior in dates to other mortgages upon the 
same furniture, except the note just mentioned for $2,000, and 
that was a renewal of a note for a loan made on the 26th Sep-
tember, 1857, prior to the date of the mortgages made to 
Briggs & Atkyns. The mortgage to Briggs was made on the 
19th November, 1857, by Floyd & French, and one Ames, who 
had been taken into their firm. It was given to secure debts 
due to Briggs, and liabilities he had assumed for them, and 
also for such advances of money as Briggs might thereafter 
make to them, with a power of sale on default. When Briggs 
took this mortgage, he knew that Tucker had a prior mort-
gage on the same furniture, and he states in his evidence that 
he knew advances of money had been made upon it by Tucker, 
for which he knew it stood as a security.
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On the 12th of January, 1858, Floyd & French and Ames 
made a third mortgageof the same property to Henry Atkyns, 
as trustee, with a like power of sale, to secure debts mentioned 
in it. Both of these mortgages refer to Tucker’s mortgage as 
an existing encumbrance upon the furniture, &c., &c. Briggs 
and Atkyns had then, of course, notice of Tucker’s mortgage.

Atkyns sold the furniture under his power of sale on the 
27th February, 1858; Briggs sold under his power of sale on 
the 12th March following. Lawrence became the purchaser 
at both sales. Briggs sold to him expressly subject to the 
mortgage of French & Floyd to H. A. Tucker; and Lawrence 
admits, by a stipulation in the record, that when he purchased 
the property under the mortgages, he had notice that either 
the defendant Hiram A. Tucker or H. A. Tucker & Co. held 
the notes against Floyd & French, as they are set forth in the 
defendant’s answer, and that the amount was claimed to be 
due upon them, as it is set out in the answer.

Upon referring to that answer, and its exhibits, C, D, E, G, 
H, we find that the only securities now claimed to be due are, 
with one exception, notes of hand given by Floyd & French, 
payable to the order of H. A. Tucker alone, precisely within 
the mortgage, and that the note of December 18th, 1857, pay-
able to H. A. Tucker & Co., for the sum of two thousand dol-
lars, payable at the counting-house of H. A. Tucker & Co., in 
Chicago, was for an actual loan of money, and that it was the 
renewal of a former note for the same sum, dated the 26th 
September, 1857.

We have, then, the admission of the complainant, that when 
he purchased under the mortgages of Briggs & Atkyns, he 
knew the particular items constituting the outstanding unpaid 
debt of Floyd & French to Hiram A. Tucker and H. A. 
Tucker & Co. for advances. One of these notes, dated the 
14th October, 1857, was for $1,000, exhibit C; another, dated 
22d October, 1857, exhibit D, was for $3,000; the third, ex-
hibit E, dated July 11, was for $450; exhibit G, of the same 
date, was a note for the sum of $5,000; and exhibit H, dated 
the 18th December, 1857, was for $2,000.

Floyd, who did the financial business of the firm of Floyd 
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& French, testifies that the notes just mentioned were given 
for advances; but he claims a credit of $1,500 on the note, ex-
hibit D; and states that the note for $450, exhibit E, had not 
been given for money advanced, but that it and another note 
for the same amount were given for the interest for one year 
on the note for $5,500. Floyd also states that the note marked 
exhibit I, for $5,500, was signed by himself when he signed 
the mortgage, and that he personally made the negotiation 
with II. A. Tucker & Co.

It is further stated by him, that the agsregate amount of all 
the advances which had been made by the defendant to his 
firm upon the faith of the note and the mortgage, since the 
first of September, 1856, amounted to “from fifty to a hundred 
thousand dollars,” and that the sum now remaining due was 
“somewhere in the vicinity of ten thousand dollars.” He 
verifies the notes named in the exhibits, C, D, E, G, H, with 
the originals; confirms the statement in exhibit A of the dis-
counts which his firm had received under the note and mort-
gage ; and adds, that when the note and mortgage were given, 
his firm then owed to H. A. Tucker & Co. twenty-five hun-
dred dollars, which was paid on the 7th September, 1856; 
and repeats in his cross-examination what he had said in his 
examination in chief, concerning the amount of the discounts 
and cash received from H. A. Tucker & Co. under the note 
and mortgage.

It must have been upon the testimony of this witness that 
the court below gave its decree.

But we have not referred to it with the view of testing the 
correctness of the sum allowed to the defendant, as the con-
dition upon which the complainant might redeem the mort-
gage—though, having made the computation, we find it to be 
correct, with a small mistake. Our object has been to show 
that the parties to the original transaction understood it alike, 
and acted upon it accordingly; that there never was a differ-
ence between them, as to the character of the mortgage and 
its purpose; and that it was intended to be a security for and 
a lien upon the property mortgaged for future advances, to 
the extent of the sum provided for in it. So also Floyd & 



26 SUPREME COURT.

Lawrence v. Tucker.

French represented it to be in their transactions with others, 
when they found it convenient to their business to give other 
mortgages upon the same property for the security of other 
creditors.

We consider it to be a mortgage for future advances, that 
they were subsequently made in conformity with its pro-
visions, and that the proofs that they were so, were rightly 
received by the court below to substantiate them. There is 
neither indirectness nor uncertainty in the terms used in the 
mortgage, to make it doubtful that it was intended to cover 
the note for $5,500 and for future advances. It is stated in 
terms that it was intended for that purpose. The note, though 
expressed to be an existing indebtedness at the date of the 
mortgage, secured to be paid by a promissory note, payable 
one day after date, is associated with the advances to be made 
to Floyd & French to the amount of $6,000; but it is proved 
that the note and mortgage were in fact taken as a security 
for advances thereafter to be made, and that it was done with-
out any other purpose than to get a credit extended to them 
of eleven thousand five hundred dollars, instead of advances 
only to the amount of $6,000. It is objected that the differ-
ence makes the transaction subsidiary.

An objection of this kind was made in the case of Shirras v. 
Caig, 7 Cranch, 34; but this court then said, it is true the 
real transaction does not appear on the face of the mortgage; 
the deed purports to have been a debt of thirty thousand 
pounds sterling, due to all of the mortgagees. It was really in-
tended to have different sums due at the time to particular 
mortgagees, advances afterwards to be made, and liabilities 
to be encountered to an uncertain amount. After remarking 
that such misrepresentations of a transaction are liable to sus-
picion, Chief Justice Marshall adds: “But if, upon.investiga-
tion, the real transaction shall appear to be fair, though some-
what variant from that which is described, it would seem to 
be unjust and unprecedented to deprive the person claiming 
under the deed real equitable rights, unless it be in favor of a 
person who has been in fact injured and deceived by the mis-
representation.” In this case, the complainant has not been 
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deceived, and the variance between the alleged indebtedness 
and that advances were to be made afterwards gives to his 
suit no additional force or equity.

No proof was given by the complainant that he had been 
injured or deceived by it into making his purchase under the 
mortgages of Briggs and Atkyns, and that cannot be pre-
sumed in his behalf. In fact, there is not an averment in the 
complainant’s bill in favor of the equity of his demand, which 
is not met and denied in the defendant’s answer, and which 
has not been disproved by competent testimony. We do not 
think there is anything in the objection that the mortgage to 

[ H. A. Tucker to secure future advances by the firm of H. A. 
Tucker & Co. cannot stand as security for advances made 
after the admission of new partners into that firm. The cases 

| cited in support of this objection do not sustain it, and we 
have not been able to find any one that does. They relate 
exclusively to stipulations for an advancement of money to a 
copartnership after a new member has been taken into the firm.

In respect to the validity of mortgages for existing debts and 
future advances, there can be no doubt, if any principle in the 
law can be considered as settled by the decisions of courts. 
This court has made three decisions directly and inferentially 
m support of them: United States v. Hooe, 3 Cranch, 73; 
Conrad v. Atlantic Insurance Company, 1 Peters, 448; Shirras 
v. Caig, 7 Cranch, 34. Tilghman, C. J., says, in 5 Binney, 
590, Lyle v. Ducomb, “there cannot be a more fair, bona 
fide, and valuable consideration than the drawing or endorsing 
of notes at a future period, for the benefit and at the request 
of the mortgagors; and nothing is more reasonable than the 
providing a sufficient indemnity beforehand.” Mr. Justice 
Story declared, in Leeds v. Cameron, 3 Sumner, 492, that noth-
ing can be more clear, both upon principle and authority, than 
that at the common law a mortgage, bona fide made, may be 
for future advances by the mortgagee as well as for present 
debts and liabilities. I need not do more upon such a subject 
than to refer to the cases of the United States v. Hooe, 3 
Cranch, 73, and Conrad v. the Atlantic Insurance Company, 
1 Peters, 448.
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We affirm the decree of the Circuit Court in this case, and 
shall remand it there for execution.

Charles  Richards on  and  others , Claim ants  of  the  Barq ue  
Tangi er , Appe lla nts , v . David  Goddard  and  others .

The general rules which regulate the delivery of goods by a carrier, by land or 
water, explained.

Where the master of a vessel delivered the goods at the place chosen by the con-
signees, at which they agreed to receive them, and did receive a large portion 
of them after full and fair notice, and the master deposited them for the con-
signees in proper order and condition at mid-day, on a week day, in good 
weather, it was a good delivery according to the general usages of the com-
mercial and maritime law.

The fact that the Governor of the State had appointed a day as a general fast 
day, did not abrogate the right of the master to continue the delivery of the 
goods on that day. Holiday is a privilege, not a duty.

There was neither a law of the State forbidding the transaction of business on 
that day; nor a general usage engrafted into the commercial and maritime 
law, forbidding the unlading of vessels on the day set apart for a church festi-
val, fast, or holiday; nor a special custom in the port, forbidding a carrier from 
unloading his vessel on such a day.

In the absence of these legal restrictions, the master had a right to continue the 
delivery of the goods on the wharf on a fast day.

This  was an appeal from the Circuit Court of the United 
States for the district of Massachusetts.

It was the case of a libel filed in the District Court by God-
dard & Pritchard, against the barque Tangier, for the non-de-
livery of certain bales of cotton shipped at the port of Apa-
lachicola. The barque arrived at Boston, and the cotton was 
lost under the circumstances mentioned in the opinion of the 
court. The District Court dismissed the libel, but this decree 
was reversed by the Circuit Court, and the vessel ordered to 
pay the amount reported by the assessor. The claimants of 
the vessel appealed to this court.

The case was argued by Jfr. Shepley for the appellants, and 
by Jfr. Cushing for the appellees.
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Mr. Shepley said that the question involved might be pre-
sented under two aspects.

First. Assuming Thursday, April 10, to have been an ordi-
nary working day, can the libel be maintained ?

Second. If not, then does the fact that Thursday was a fast 
day maintain it ?

I. Upon the first assumption, that Thursday is to be deemed 
an ordinary working day, the respondents establish a full de-
fence upon this proposition—that before the destruction of the 
cotton by accidental fire, and before one o’clock, on Thursday, 
April 10, they had unladen it upon a suitable wharf, and one 
selected by the libellants, and made it ready for delivery 
under a full and reasonable notice to the libellants, thus le-
gally tendering a delivery.

Upon the first of these two propositions, Mr. Shepley con-
tended that the unlading which was shown to have taken 
place in this case was such a delivery as terminated the lia-
bility of the carrier as carrier, and cited the following au-
thorities :

Story on Bailments, sec. 545.
2 Kent’s Com., (6th ed.,) 604, and cases in note.
1 Gray’s Rep. 271, Norway Plains Company v. Boston 

and Maine R. R. Co.
Cope v. Cordova, 1 Rawle Rep., 203.
Goold v. Chapin, 10 Barb. Supreme Court, 612.
Garside v. Trent and Mersey Navigation Company, 4 

Term Rep., 389.
10 Met., 472.
Fisk v. Newton, 1 Denio.
Powell v. Myers, 26 Wend., 591.
Angell on Carriers, sec. 313.

With respect to the nature of the delivery, Mr. Shepley laid 
down the following propositions, each of which was sustained 
by references to the evidence.

*• the place of delivery was a proper one. It was on a 
wharf usual, and selected by the libellants.

H. The notices given were sufficient for all, and for unlading 
Ou Thursday as well as on previous days.



30 SUPREME COURT.

Richardson et al. v. Goddard et al.

TIT. Before the fire, the cotton was all unladen, and that of 
the libellants was separated and so accessibly placed as to 
make it the duty of the consignee to take charge of it.

The next question is, whether the fact that Thursday was 
fast day, rendered the act of unlading under notice ineffectual 
to terminate the carrier’s liability.

To show this, it must be made to appear, upon the whole 
evidence—that is, upon the evidence which the court judicially 
possesses or notices, and upon the evidence given at the trial— 
that it is the universal usage in the port of Boston not to un-
lade goods, not liable to injury by weather, upon the forenoon 
of fast day, from a vessel whose unlading had begun and been 
interrupted by the neglect of consignees.

The argument upon which this position is maintained is 
this—

1. Thursday, April 10, 1856, was prima fronts a day proper 
for the discharge of cargo. The fact that the Governor of 
Massachusetts recommends it to be observed as a day of fast-
ing, humiliation, and prayer, cannot be judicially known to 
this court to render it per se a day improper for the unlading 
of a half-discharged vessel.

Prima fronts that is a mere recommendation addressed to 
each man’s free will, and which the respondents were legally 
at liberty to disregard; and as they did disregard it, all their 
rights remain unaffected under the general law.

The fact that it has been usual for the Governors to make a 
similar recommendation on other days, for many years, or for 
two hundred, on or about the same time in the year, does not 
advance or change the case. Each and all were mere recom-
mendations addressed to each man’s free will, which he was 
at liberty to disregard, and disregarding which, his rights 
would all remain under the general law.

2. It must appear then to the court, upon the whole evi-
dence, that there is a usage to do no work like this under cir-
cumstances like these, to wit, the discharging of a half-«13' 
charged cargo under such circumstances as these, so universa 
as to bind the respondents.

The sources of this evidence are said to be—
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1. The judicial knowledge of the court.
2. The proofs in the cause.
(Upon each of these points, Mr. Shepley adduced various 

illustrations, and contended that they had a legal right to un-
lade on a fast day, as no law prohibited it. To strike from 
the week one of its working days, and compel us to a fast or a 
rest, to which law does not, a universal usage is demanded.

1 Duer on Ins., 258, 261, 262, 265.
The Paragon, Ware’s Rep., 322.)

The proof, so far from establishing such a usage not to un-
lade, establishes the universal usage to unlade.

The following points of fact are established by numerous 
witnesses (to whom Mr. Shepley referred.)

1. That the discharge of vessels begun to be unladen before 
fast day continues on that day.

2. Cargoes are moved on that day from the wharf.
3. Labor is generally done on that day by all to whom it is 

necessary or highly convenient to do it.
4. Expresses, freight and passenger trains, go on that day.
5. It is a working day in all charter-parties.
6. Public worship is not observed.
The proof of the usage respecting fast day is not sufficiently 

broad to deprive the master, who has before commenced un-
lading, of the right to continue it with all the rights he would 
have had if it had not been fast day. To that extent the un-
suitableness of the day fails to be established by the usage, 
and the master’s rights cannot be destroyed by simple proof 
that it is not usual to receive goods on that day. That usage 
not to receive does not affect both parties, does not act upon 
both, and does not deprive the master of the right, under such 
circumstances, to regard the day as a suitable day for dis-
charging. The master cannot be affected by any usage pre-
vailing a»mong others, which does not reach and control his 
conduct. Fast day is a suitable day to unlade, unless there be 
nil proof of a usage to prevent it. That usage must be broad 
enough to affect the conduct of both parties. The established 
nsage, to complete on fast day an unlading commenced before, 
reaks in upon the usage attempted to be established so far 
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as to leave the ship-master in the full possession of his rights 
on that day to act precisely as on any other day.

The practice to unlade on that day, and the custom not to 
receive, are inconsistent with each other to this extent—that 
the custom not to receive must fail to be established, so far as 
it is inconsistent with the right to complete an unlading on 
fast day, or else such right of unlading is of no effect.

If such a usage as is contended for by libellants be es-
tablished, it is one which may be waived. It was waived by 
Solis, the clerk, who had full power to represent the con-
signees respecting the unlading and delivery as their agent, 
and he waived all objection to a delivery on fast day.

It is the duty of consignees to remove goods from the 
place where landed so soon as not to occasion delay, and this 
they engaged to do in this case, by Solis, their clerk. They 
neglected to do so, and thereby made it necessary to complete 
unlading on fast day. They cannot have damages occasioned 
by fire which would not have injured their property if they 
had not been guilty of neglect which subjected it to that 
injury.

Mr. Cushing commenced his argument by stating the fol-
lowing general law points:

1. The bills of lading in this case import one full and com-
plete obligation to deliver as well as to carry.

Such is the general law of carriers by sea or land.
Angell on Carriers, sec. 322.

And such is the special law of carriage by sea.
Elanders on Shipping, secs. 507,“ 513.
See, also, Stevens v. Boston and Maine Railroad, 1 Gray, 

277.
Parsons on Merc. Law, 202, 207.
Miller v. Steam Navigation Co., 13 Bar., 361.

2. The only exception to this rule, in marine carriage, is of 
perils of the sea.

Fire on the wharf after landing is not within the exception.
Oliver v. Memphis Ins. Co., 18 How., 312.
Airey v. Merril, 2 Curtis C. C. R. S.
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3. Delivery is either actual or constructive.
Actual delivery is to the consignee, or his authorized agent, 

the deliveree receiving the goods in fact.
Constructive delivery consists of notice, tender, readiness, 

and present ability to deliver according to the contract, all 
such conditions being reasonable as to time and place, and so 
constituting duty to receive.

Addison on Contracts, 798.
Flanders on Shipping, sec. 811.
Angell on Carriers, sec. 323.

4. Unlading and delivery are, or may be, distinct facts, as 
well in constructive as in actual delivery.

Thus, the fact of landing on a wharf is not necessarily the 
fact of delivery.

Addison on Contracts, 811, 812.
Flanders on Shipping, 279.
Logs of Mahogany, 2 Sumner, 589.
Ostrander v. Brown, 15 Johnson, 39.
Gibson v. Culver, 17 Wendell, 305.
Fisk v. Kewton, 1 Denio, 45.
Angell on Carriers, sec. 300.

5. Separation of the goods to be delivered from ©th ers is of 
the essence of the question of the readiness to deliver, and the 
duty to receive, so as to establish constructive delivery.

Brittan v. Barnaby, 21 How., 532.
6. Tender of delivery in such quantities, relatively to time, 

I as may make reception and removal for storage practicable, 
I is of the essence of constructive delivery.

Angell on Carriers, secs. 287, 313,
Brittan v. Barnaby, 21 How., 532.
Parsons Merc. Law, 208.
Price v. Powell, 3 Coms. App., 322.
Benson v. Blunt, 1 A. and Ellis, N. S., 270.

«• Due relation of notice of delivery to the time or times of 
i I livery, so as to impose on the consignees no unreasonable 
I I Onsumption of time in the reception of the goods, is of the 
11 essence of constructive delivery.
| Gatliff v. Bourne, 4 Bing. N. C., 321.
I vol . xxiii . a



34 SUPREME COURT.

Richardson et al. v. Goddard et al.

8. Proffer of delivery on and for a lawful day is of the es-
sence of constructive delivery.

Ex. gr. The Lord’s day is a statute holiday, on which un-
necessary labor is forbidden in most of the countries of Chris-
tendom.

So, notice on the Lord’s day and landing next morning are 
bad.

Bourne v. Gatliff, 11 Cl. and F., 49.
Generally, dies festi (corrupted into feast or fast, according 

to taste or occasion)—holidays (days of amusement, or days 
of sanctity, as the case may be, for the term covers both)—are 
not days for the execution of contracts.

Chitty on Contracts, (7th Am. ed.,) 721, note.
As to such feast, fast, holy, or holi, days, the following 

things are to be noted, viz:
(a.) In common contracts not negotiable, if day of perform-

ance falls due on a holiday, it is performable the next day.
Chitty on Contracts, ut supra.
Chitty on Bills, (11th Am. ed.,) 277, note.
Sutton v. Burt, 20 Wendell, 205.
Staples v. Franklin, 1 Met., 47.

(6.) In negotiable contracts, or with grace, the day before.
Story on Prom. Notes, sec. 219.
Chitty on Bills, (11th Am. ed.,) 377 a, note.

(c.) National or local usages as to holidays have the same 
effect as statutes.

Story’s Prom. Notes, sec. 222.
Chitty on Bills, (11th Am. ed.,) 378 a, note.
City Bank v. Cutler, 3 Pick., 414.

9. In constructive delivery, the conditions of reasonableness 
are affected, and sometimes determined, by the usage of busi-
ness, which usage is a question of fact, regulated, however, 
by legal doctrines.

10. Until such delivery, actual or constructive, the ship s 
liability under the bill of lading continues.

Story on Bailments, sec. 538.
3 Kent’s Com., 163—167.
Price v. Powell, 3 Com. App., 322.
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Miller v: Steam Nav. Co., 13 Bar., 361.
Hill v. Humphreys, 5 Watts and 8., 123.
Harmon v. Clark, 4 Camp., 159.
Goold v. Chapin, 10 Bar., 612.
Gatliff v. Bourne, 4 Bingham’s N. C., 314.
S. C., 3 Man. and Gr., 643.
S. a, 11 Clark and F., 45.
Fisk v. Newton, 1 Denio, 45.
Thomas v. Bos. and Prov. R., 10 Mit., 432.
Lewis v. Western Railroad, 11 Mit., 314.
Norway Plains v. Bos. and Maine R., 1 Gray, 263.

HI. Particular Points.—1. It appears proved in the present 
case, that, so far as any usage exists, to supply the elements 
of reasonableness in the evidence of constructive delivery, it 
is, to haul up to some suitable wharf, and land the goods to 
be received there.

That is conceded to be a lawful usage.
Gatliff v. Bourne, 4 Bing. N. C., 314.

In all other respects the general rules remain, as to notice 
and other circumstances, as already hereinbefore argued, ex- 
Mp. gratia.

(a.) Due notice to the consignee or his authorized agent.
(6.) Separation of the goods.
(c.) Practicability of reception and removal.
(d.) Due relation of notice and time or times of delivery.
(e>) A lawful day.
2. It appears in the present case conclusively that the libel-

lants used all due diligence to take away their goods as soon 
as the landing commenced, and so long as it continued prior 
to Thursday.

(«•) Libellants’ agents and servants worked on Monday*  and 
011 Tuesday so long as they could find any cotton.

W So far as regards men and teams, and storage, they 
could have removed all their cotton on Wednesday.

(Three witnesses.)
(c«) But the parcels were not separated or set apart by the 

Bhip on being landed, and were not according to law made by 
6 master ready for delivery, and so there could be no eon- 
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structive delivery, beyond the actual amount received in part 
and receipted for by libellants’ agent.

See the tesitmony of the same witnesses.
This consideration applies to so much of the cotton burned, 

if any, as was landed before Wednesday.
3. Fast day by proclamation is a lawful holiday in Massa-

chusetts, on which libellants were not bound to receive, and 
therefore all goods landed that day remained at the risk of the 
ship.

(a.) Statutes of Massachusetts, act of 1838, ch. 182, make 
bills of exchange falling due on fast day payable the day be-
fore, with notice of protest the day after.

Act of 1856, ch. 113, (April 15, 1856,) forbids courts and 
public offices to be open on fast day,

(6.) It is a dies non by immemorial usage in Massachusetts.
(Six witnesses.)

It is a much stronger case of dies non by usage than that in 
City Bank v. Cutler, 3 Pick., 414, which was of commence-
ment day at Harvard College.

(c.) The custom-house is closed.
(One witness.)

(d.) To make out a ease of constructive delivery on fast day, 
there must have been specific notice of intention to tender 
delivery that day, and special agreement to receive on that 
day. None of which appears, but the contrary is in proof.

(e.) There was no waiver by libellants of their right of holi-
day on fast day.

Solis, reception clerk of libellants, gave notice to the officers 
of the Tangier that he should not receive on fast day.

(Four witnesses.)
If it had been otherwise, he would have exceeded his au-

thority, and his acts would not have bound his principal.
4. The limitation, by act of Congress, of the liability of 

ships, does not apply here.
Limitation is only in case of fire on board the ship.
Compare act of Parliament, 26 Geo. Ill, c. 86, with act of 

Congress of March 3,1851, 9 Stat, at Large, 635.
And, see Morewood v. Pollok, 18 Eng. L. and Eq., 841.
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IV. Conclusion. 1. There was no actual delivery in this case.
2. The goods were destroyed before the time of lawful 

reception arrived, and there was no constructive delivery.
3. The ship is therefore liable for the goods.
4. And to the full value.
And the decree of the Circuit Court must be affirmed.

Mr. Justice GRIER delivered the opinion of the court.
The barque “ Tangier, a foreign vessel in the port of Bos-

ton,” is charged in the libel with a failure to deliver certain 
bales of cotton, according to her contract of affreightment. 
The answer admits the contract, and alleges a full compliance 
with it, by a delivery of the cargo on the wharf; and that after 

| such delivery, a part of the cargo was consumed by fire, before 
it was removed by the consignees.

The libellants amended their libel, admitting the receipt of 
163 bales, and setting forth, as a reason for not receiving and 
taking away from the wharf that portion of the cargo which 
was unladen on Thursday, “ that, by the appointment of the 
Governor of Massachusetts, that day was kept and regarded 
by the citizens as ‘a day of fasting, humiliation, and prayer,’ 
and that from time immemorial it has been the usage and cus-
tom to abstain from all secular work on that day; ” and con-
sequently, that the libellants were not bound to receive the 
cargo on that day; and that such a delivery, without their 
consent or agreement, is not a delivery or offer to deliver in 
compliance with the terms of the bill of lading.

Three questions of law were raised on the trial of this case 
below: *■

1- Whether the master is exempted from liability for a loss 
occasioned by accidental fire, after the goods are deposited on 
the wharf, by the act of Congress of March 3d, 1851.

2. Whether the master is liable, under the circumstances 
0 this case, for the loss of the cotton, on the general princi- 
P es of the maritime law, excluding the fact of fast day.

°« If not, whether the right of the carrier to continue the 
ischarge of his cargo is affected by the fact that the Governor 
ilc appointed that day as a general fast day.
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As our decision of the second and third of these points will 
dispose of this case, we do not think it necessary to express 
any opinion on the first.
'We will first inquire whether there was such a delivery of 

cargo in this case as should discharge the carrier under this 
contract of affreightment, irrespective of the peculiar character 
of the day.

The facts in evidence, so far as they are material to the cor-
rect decision of this point, are briefly as follows:

The barque Tangier arrived in the port of Boston on the 
8th of April, with a cargo of cotton, intending to discharge at 
Battery wharf; but at the request of the consignees, and for 
their convenience, she “hauled up” at Lewis’s wharf. She 
commenced the discharge of her cargo on Monday, the seventh, 
and on the same day the master gave notice to the consignees 
of his readiness to deliver the goods. The unlading was com-
menced in the afternoon, and was continued through the fore-
noon of Tuesday, when, the cotton not being removed, the 
wharf became so full that the work was suspended. Notice 
was again given to the consignees; and they still neglecting 
to remove their cotton, a third notice was added on Wednes-
day morning. On the afternoon of that day, all the cotton 
which had been unladen on Monday and Tuesday was re-
moved, excepting 325 bales, which remained on the wharf 
over night. On Thursday morning, the wharf was so far cleared 
that the unlading was completed by one o’clock P. M. On that 
day, the libellants took away about five bales, and postponed 
taking the rest till the next day, giving as a reason that it was 
fast day. About three o’clock of this day, the cotton remaining 
on the wharf was consumed or damaged by an accidental 
fire.

The contract of the carrier, in this case, is “ to deliver, in 
like good order and condition, at the port of Boston, unto 
Goddard & Pritchard.”

What constitutes a good delivery, to satisfy the exigency of 
such a contract, will depend on the known and established 
usages of the particular trade, and the well-known usages of 
the port in which the delivery is to be made.
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A carrier by wagon may be bound to deliver his freight at 
the warehouse of the consignee; carriers by railroad and canal 
usually deliver at warehouses belonging to themselves or 
others. Where the contract is to carry by sea, from port to 
port, an actual or manual tradition of the goods into the pos-
session of the consignee, or at his warehouse, is not required 
in order to discharge the carrier from his liability as such.

There is no allegation of a particular custom as to the mode 
and place of delivery, peculiar to the city of Boston, which 
the carrier has not complied with. The general usages of the 
commercial and maritime law, as settled by judicial decisions, 
must therefore be applied to the case. By these, it is well 
settled that the carrier by water shall carry from port to port, 
or from wharf to wharf. He is not bound to deliver at the 
warehouse of the consignee; it is the duty of the consignee to 
receive the goods out of the ship or on the wharf. But to 
constitute a valid delivery on the wharf, the carrier should 
give due and reasonable notice to the consignee, so as to afford 
him a fair opportunity of providing suitable means to remove 
the goods, or put them under proper care and custody.

Such a delivery, to be effectual, should not only be at the 
proper place, which is usually the wharf, but at a proper time. 
A carrier who would deposit goods on a wharf at night or on 
Sunday, and abandon them without a proper custodian, before 
the consignee had proper time and opportunity to take them 
mto his possession and care, would not fulfil the obligation of 
his contract. When goods are not accepted by the consignee, 
the carrier should put them in a place of safety; and when he 
has so done, he is no longer liable on his contract of affreight-
ment.

Applying these principles to the facts of this case, it is clear' 
that (saving the question as to the day) the respondents are 
not liable on their contract of affreightment for the loss of the 
goods in question. They delivered the goods at the place 
chosen by the consignees, and where they agreed to receive 
them, and did receive a large portion of them, after full and 
fair notice.

The goods were deposited for the consignees in proper order 
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and condition, at mid-day, on a week day, in good weather. 
This undoubtedly constituted a good delivery; and the car-
riers are clearly not liable on their contract of affreightment, 
unless, by reason of the fact next to be noticed, they were re-
strained from unlading their vessel and tendering delivery on 
that day.

II. This inquiry involves the right of the carrier to labor on 
that day, and discharge cargo, and not the right of the con-
signee to keep a voluntary holiday, and to postpone the re-
moval of the goods to his warehouse to a more convenient 
season. The policy of the law holds the carrier to a rigorous 
liability; and in the discharge of it, he is not bound to await 
the convenience or accommodate himself to the caprice or 
conscientious scruples of the consignee. The master of a ship 
usually has a certain number of lay-days. He is bound to 
expedite the unlading of his vessel, in order to relieve the 
owners from the expense of demurrage, and to liberate the 
ship from the onerous liability of the contract of affreightment 
as soon as possible. He has six days of the week in which to 
perform this task, and has a right to demand the acceptance 
of his freight by the consignee. The consignee may think it 
proper to keep Saturday as his Sabbath, and to observe Friday 
as a fast day, or other church festival, or he may postpone the 
removal of the goods because his warehouse is not in order to 
receive them; but he cannot exercise his rights at the expense 
of others, and compel the carrier to stand as insurer of his 
property, to suit his convenience or his conscience..

Let us inquire, then, first, whether there is any law of the 
State of Massachusetts which forbids the transaction of busi-
ness on the day in question; 2dly. If not, is there any general 
custom or usage engrafted into the commercial or maritime 
law, and making a part thereof, which forbids the unlading of 
vessels and a tender of freight to the consignee on the day set 
apart for a church festival, fast, or holiday; and 3dly. If not, 
is there any special custom in the port of Boston which pro-
hibits the carrier from unlading his vessel on such a day, and 
compels him to observe it as a holiday.

1. There is no statute of Massachusetts which forbids the 
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citizen to labor and pursue his worldly business on any day 
of the week, except on the Lord’s day, usually called Sunday. 
In the case of Farnum v. Fowle, (12 Mass. Rep., 94,) it is saitt 
by Chief Justice Parker: “ There are no fixed and established 
holidays in Massachusetts, in which all business is suspended,” 
except Sunday.

2. The observance of Sunday as a Sabbath or day of cere-
monial rest was first enjoined by the Emperor Constantine as 
a civil regulation, in conformity with the practice of the Chris-
tian church. Hence it is a maxim of the civil law, “ Diebus 
dominieis mercari, judicari vel jurari non debet.” This day, with 
others soon after added by1 ecclesiastical authority, (such as 
“Dies natalis” or Christmas, and “ Pascha” or Easter, were 
called “ Dies festi” or “Ferise,” which we call festivals, saints’ 
days, holy days, or holidays. In the thirteenth century, the 
number of these festivals enjoined by the church was so in-
creased that they exceeded the number of Sundays in the 
year. The multiplication of them by the church had its ori-
gin in a spirit of kindness and Christian philanthropy. Their 
policy was to alleviate the hardships and misery of predial 
slaves and the poor laborers on the soil who were compelled 
to labor for their feudal lords. But afterwards, when these 
vassals were enfranchised and tilled the earth for themselves, 
they complained that “ they were ruined ” by the number of 
church festivals or compulsory holidays. In 1695, the French 
King forbid the establishment of any new holidays, unless by 
royal authority; and the church went further, and suppressed 
a large number of them, or transferred their observance to the 
next Sunday. (See Dalloz, vol. 29, Tit. “ Jour ferie” and 2d 
Campeaux droit civil, page 168.)

The same observance of these festivals was required by the 
ecclesiastical authorities as that which was due to Sunday. 
Men were forbidden to labor or to follow their usual business 
or employments. But to this rule there were many exceptions 
of persons and trades, who were not subjected to such observ-
ance.

Without enumerating all the exceptions, we may mention 
that, by the canon law, the observance of these days did not 
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extend “ to those who sold provisions; to posts or public con-
veyances ; to travellers; to carriers by land or water; to the 
lading and unlading of ships engaged in maritime commerce.”

Thus we see that in those countries where these holidays 
had their origin, and the sanction both of Church and State, 
they were not allowed to interfere with the necessities of com-
merce, or to extend to ships, or those who navigate them. 
And it would certainly present a strange anomaly, if this 
country, in the nineteenth century, should be found re-estab-
lishing the superstitious observances of the dark ages with 
increased rigor, which both priest and sovereign in the seven-
teenth have been compelled to abolish as nuisances.

In England and other Protestant countries, while a more 
strict observance of the Lord’s day is enforced by statute, the 
other fasts and festivals enjoined by the church have never 
been treated as coming within the category of compulsory 
holidays. Every man is left free to follow the dictates of his 
conscience in regard to them. Formerly their courts sat even 
on Sunday; nor were contracts made on that day considered 
illegal or void till the statute of 29 Charles 2d, c. 27, was en-
acted, whereby a no person whatever is allowed to do or ex-
ercise any worldly labor or work of their callings on the Lord’s 
day.” But this prohibition was never extended, either by 
statute or usage, to other church fasts, festivals, or holidays. 
It is true that there are three days in the year, to wit, “ Can-
dlemas, Ascension, and St. John the Baptist,” in which the 
courts do not sit, and the officers are allowed a holiday. But 
there is no trace of any decision by their courts that worldly 
labor was prohibited on those days, or any usage that ships 
should not be unladen and freight delivered and received on 
such days. These saints’ days and church fasts or festivals 
are treated as voluntary holidays, not as Sabbaths of compul-
sory rest.

In the case of Figgins v. Willie, (3 Blackstone, 1186,) where 
a public officer claimed a right of holiday on the feast day of 
St. Barnabas, Chief Justice De Grey says: “I by no means 
approve of these self-made holidays; the offices ought to be 
open.” And in Sparrow v. Cooper, (2 Blackstone, 1315,) the 
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same judge observes, in reference to the same day: “There 
is no prescriptive right to keep this as holiday. It is not es-
tablished by any act of Parliament. The boards of revenue, 
custom-house, and excise, may act as they please, and pay such 
compliment to their officers and servants as they shall judge 
expedient by remittting more frequently the hard labor of 
their clerks, but they are no examples for the court.” And 
the Justices Gould and Blackstone severally observe: “My 
objection extends to all holidays, as well as St. Barnabas 
day.”

It may be observed, in passing, that there, as well as here, 
the class of persons most anxious to multiply holidays were 
the public officers, apprentices, clerks, and others receiving 
yearly salaries.

It is matter of history that the State of Massachusetts was 
colonized by men who fled from ecclesiastical oppression, that 
they might enjoy liberty of conscience, and that while they 
enforced the most rigid observance of the Lord’s day as a Sab-
bath, or day of ceremonial rest, they repudiated with abhor-
rence all saints’ days and festiv'als observed by the churches 
of Rome or of England. They “ did not desire to be again 
brought in bondage, to observe days and months, and times 
and years.” And while they piously named a day in every 
year which they recommended that Christians should spend 
m fasting and prayer, they imposed it on no man’s conscience 
to abstain from his worldly occupations on such day, much 
less did they anticipate that it would be perverted into an idle 
holiday. The proclamation of the Governor is but a recom-
mendation. It has not the force of law, nor was it so intended. 
The duties of fasting and prayer are voluntary, and not of com-
pulsion, and holiday is a privilege, not a duty. In almost every 
State in the Union a day of thanksgiving is appointed in the 
fall of the year by the Governor, because there is no ecclesias-
tical authority which would be acknowledged by the various 
denominations. It is an excellent custom, but it binds no 
man s conscience or requires him to abstain from labor. Nor 
is it necessary to a literal compliance with the recommended 
fast day that all labor should cease, and the day be observed 
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as a Sabbath, or as a holiday. It is not so treated by those 
who conscientiously observe every Friday as a fast day.

III. Does the testimony in this case show that from time 
immemorial there has been a well-known usa^e, having the 
force and effect of law in Boston, which requires all men to 
cease from labor, and compels vessels engaged in foreign com-
merce to cease from discharging their cargoes, and hinders 
consignees from receiving them ?

We do not know this fact judicially, for (except in this case) 
there is no judicial decision, or course of decisions, in Massa-
chusetts, which establishes the doctrine that carriers must 
cease to discharge cargo on this day in the port of Boston, 
but rather the contrary. And after a careful examination of 
the testimony, we are compelled to say that we find no suffi-
cient evidence of such a peculiar custom in Boston, differing 
from that of all other commercial cities in the world.

The testimony shows this, and no more: That some persons 
go to church on that day; some close the windows of their 
warehouses and shops, and either abstain from work or do it 
privately ; some work half the day, and some not at all. 
Public officers, school-boys, apprentices, clerks, and others 
who live on salaries, or prefer pleasure to business, claim the 
privilege of holiday, while those who depend on their daily 
labor for their daily bread, and cannot afford to be idle, pursue 
their occupations as usual. The libellants appear to have had 
no conscientious scruple» on the subject, as they received 
goods from other ships, and some from this. But the testi-
mony is clear, that however great the number may be who 
choose to convert the day into a voluntary holiday for idleness 
or amusement, it never has been the custom that vessels dis-
charging cargo on the wharves of Boston ceased on that day; 
that like the canon law regarding church festivals and holi-
days of other countries and former ages, the custom of Boston 
(if it amount to anything more than that every man might do 
as he pleased on that day) did not extend to vessels engaged 
in foreign commerce, or forbid the carrier to continue the de-
livery of freight on that day.

On the whole, we are of opinion that the barque Tangier 
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has made good delivery of her cargo to the consignees accord-
ing to the exigency of her bill of lading, and that the decree 
of the Circuit Court should be reversed, and the libel dis-
missed with costs.

Reube n  Middleton , Plainti ff  in  Error , v . Willi am  Mc Grew .

The alien heirs of a colonist in Texas, who died intestate in 1835, cannot in-
herit his landed property there. The courts of Texas have so decided, and 
this court adopts their decisions.

This  case was brought up by writ of error from the District 
Court of the United States for the eastern district of Texas.

It was an action of trespass to try title brought by Middle-
ton, a citizen and resident of the State of Missouri, to recover 
a tract of land in the county of Refugio, in the southern and 
western margins of the San Antonio and Guadalupe rivers, 
being the same land which was granted to a certain Joshua 
Davis, by the proper authorities of the State of Coahuila and 
Texas, in the colony of Power and Hewetson, and bounded 
as follows, to wit: on the north by the rivers San Antonio 
and Guadalupe, on the south by vacant lauds, on the east by 
the league of land granted to P. Hines, and on the west by 
the league granted to Dona Josefa Galan, widow of--------
Hernandez, deceased, having a front, when reduced to a 
straight line, on said river, of about eight thousand eight 
hundred and eighty-seven varas, and running back about 
fourteen thousand and sixty varas, and containing five and 
one-fourth leagues.

The amended answer of the defendant, McGrew, said that 
the plaintiff ought not to have and maintain his action herein, 
because he says that the said Joshua Davis, in the petition 
named, under whom the plaintiff claimed, died in the year 
1835. That his next of kin and pretended heirs, under whom 
the plaintiff claims, were, at the date of his death, aliens to 
the Republic of Mexico, being citizens of the United States 
of America, residing in the State of Missouri, and thencefor-
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ward continued and remained aliens as aforesaid, and aliens 
from the Republic of Texas, being citizens of the United 
States, resident in the State of Missouri as aforesaid. And that 
the said next of kin and pretended heirs did not at any time 
prior to the annexation of Texas, or ever after, take possession 
of the land sued for, and did not, prior to said annexation, 
make sale of the same, but the said land remained, from the 
time of the death of said Davis, continuously until the present 
time, in the adverse peaceable possession of this defendant 
and those under whom he claims, holding and claiming the 
same adversely to the pretended right and title of the said 
next of kin, which is the title under which plaintiff claims in 
this suit, and this he is ready to verify. Wherefore he prays 
judgment, &c.

After much evidence was given upon the trial, which it is 
not necessary to recite, the court charged the jury, that if they 
found by the evidence that Joshua Davis, the grantee under 
whom the plaintiff claimed, departed this life in the year 1835, 
having no other kindred than three brothers, citizens and 
residents of the United States, and aliens to Mexico, such 
brothers, by reason of alienage, could not take real estate by 
descent from him in Mexico. To the opinion of the court in 
thus charging the jury, the said plaintiff excepted. Where-
upon, the jury found a verdict for the defendant, and the 
plaintiff brought the case up to this court.

It was argued by Mr. Hughes for the plaintiff in error, and 
submitted on a printed argument by Mr. Ballinger for the de-
fendant.

Mr. Hughes laid down the following propositions:
1. That, by the laws of Spain and of the Indies, a foreigner 

domiciliated in a foreign country, in all times past, at least 
from the time of Alonso el Sabeo, in the thirteenth century, 
during whose reign the Siete Partidas was compiled, could 
take as an heir to a person dying in Spain.

2. That this rqle is not limited or changed by reason of any-
thing in the colonization laws of Coahuila and Texas, or in 
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the judgments of the courts of Texas; whence it follows, 
that—

3. The plaintiff ought to have recovered in the court below, 
having derived his right from the brothers and heirs of the 
grantee, Joshua Davis.

As the arguments of the counsel upon these points, and 
especially upon the construction of the judgments of the courts 
of Texas, would be interesting only to the profession in that 
State, they are omitted.

Mr. Justice CAMPBELL delivered the opinion of the court.
This action was instituted for the recovery of land in the 

colony of Power and Hewetson, in Texas, in the possession of 
the defendant, and claimed by the plaintiff through a convey-
ance by the brothers of Joshua Davis, deceased, a colonist, 
who died in June, 1835, intestate, and without issue. These 
brothers were citizens of the United States, and assumed to 
be the heirs-at-law of the decedent. The only question pre-
sented for the examination of this court is, whether the 
brothers were capable of taking by inheritance real property 
within the limits of Mexico, or were they disabled by their 
condition as aliens ? The solution of this question must be 
found in the jurisprudence of Mexico, as it is understood and 
applied to cases as they have arisen within the State of Texas. 
If there is found in the decisions of the Supreme Court of that 
State clear and consistent testimony to the existence of a rule 
of descent, under such circumstances, the duty of this court will 
be performed in ascertaining and enforcing that rule in this case.

The defendant has referred the court to a series of decisions 
as containing such testimony.

The case of Hollomon v. Peebles, 1 Texas R., 673, was that 
of heirs claiming the land of a colonist in the settlement of 
Austin, who after his location had returned to the United 
States and died, leaving heirs who were citizens of them. 
The court intimate, that by the laws of Spain, as adopted in 
Mexico, these heirs had no heritable blood, and proceed to 
say: “Whatever may be the true construction of the laws of 
Spain or of colonization on the subject matter, there can be 
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no doubt that the capacity of aliens to hold lands in the Re-
public of Mexico, if it ever existed under the laws of Spain, 
was extinguished by the decree of the 12th March, 1828.” 
(4 vol. Ordenes y Decretos, p. 155.) The sixth article of this 
decree is expressed in the following terms, viz:

“Foreigners introduced and established in conformity with 
the regulations now prescribed, or which shall be hereafter 
prescribed, are under the protection of the laws, and enjoy the 
civil rights conferred by them upon Mexicans, with the ex-
ception of acquiring landed rural property, which, by the 
existing laws, those not naturalized cannot obtain. * * * 
This provision covers all acquisitions of real property, whether 
by purchase or inheritance, and is so understood by the Mex-
ican editor of Murillos de Testamentos.”

The case of Yates v. lams, 10 Tex. R., 168, was that of a 
citizen of the United States claiming through an ancestor who 
had died in 1827 in Texas, holding land by a head-right ac-
quired in 1824. The court announce their conclusion, “that, 
upon general principles pervading the law of 1823, under 
which this grant was made, and upon the general policy of 
the Government iu relation to the right of property in lands 
(granted for the purpose of colonization) at the time of the 
death of the intestate, an heir domiciliated out of the Republic 
of Mexico could acquire no right by inheritance to lands of 
persons dying in the province of Texas.”

The case of Hornsby v. Bacon, 20 Texas R., 556, was that 
of citizens of the United States claiming to share as heirs in 
real property of a citizen of Texas, who died in 1835, with 
other relations of the same degree, who were citizens of Texas. 
The court say: “The right of the plaintiff’s vendors (the 
alien heirs) to claim this land by inheritance must be tested 
by laws anterior to the Constitution of the Republic; and by 
them, as appears from our previous decisions, such right can-
not be sustained. The plaintiff can claim nothing through 
them by his conveyance.”

The case of Blythe v. Easterling, 20 Texas R., 565, is that 
of heirs claiming the landed estate of an immigrant to Texas, 
who died in November, 1833, they being aliens and non-resi-
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dents. The court decide, “that it is too well settled by re-
peated decisions of this court to be longer regarded as an open 
question, that at the period of the death of the decedent, his 
heirs, being aliens, could not inherit his estate.”

We understand these decisions to declare a law of descent 
applicable to the landed property of Texas generally, and not 
to lands in a particular colony, or settled under a particular 
act of colonization. The case before the court falls within the 
control of these decisions.

The judgment of the District Court is affirmed.

Henry  Oelricks  and  Gustav  W. Lurman , Plainti ff s in  
Error , v . Benja min  Ford .

Where there was a written contract for the delivery of a certain number of bar-
rels of flour at a given price, to be delivered within a named time at the 
seller’s option, and evidence was offered by the purchaser of an usage exist-
ing, that a margin should be put up, the court below was right in refusing to 
allow this evidence to go to the jury, because it was too indefinite and uncer-
tain to establish an usage.

And, moreover, if the usage existed, the proof would have been inadmissible to 
affect the construction of the contract, in which there was no ambiguity or 
doubt on the face of the instrument.

Any parol evidence of conversations or of an understanding of the parties that 
the contract was made subject to such an usage, was inadmissible, as these 
were merged in the written instrument.

The contract was made in Baltimore, between the purchasers and an agent of 
the seller, the seller residing in New York. The latter, and not the agent, 
was bound to bring the suit, as the character of the agent was disclosed on 
the face of the contract. There is no distinction in the principle governing 
agencies of this description between the cases of a home or foreign principal.

This  case was brought up by writ of error from the Circuit 
ourt of the United States for the district of Maryland.
It was an action of assumpsit brought by Ford, a citizen of 
ew York, .against Oelricks & Lurman, merchants of Balti- 
ore, upon a contract in writing, made by the defendants, 

w o agreed to purchase from Bell, agent for Ford, ten thou-
sand barrels of flour, deliverable at seller’s option at the prices 

vol . xxiii . 4
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and upon the terms stated in the contract, which is fully set 
forth in the opinion of the court, and need not be repeated. 
Ballard was the broker who made the contract on behalf of 
0 el ricks & Lurman.

The evidence given upon the trial by the plaintiff and de-
fendants was very voluminous, and was both oral and written.

The points of law which arose in the case will be manifest 
from the prayers to the court offered by the counsel for the 
plaintiffj and from the instructions to the jury given by the 
court, which were as follows:

1. That the evidence in this case is insufficient to authorize 
the jury to find that there is an usage in the city of Baltimore, 
with regard to contracts for the sale of merchandise to be de-
livered at a future time, by which the defendants were author-
ized to annul the contract bearing date the 7th November, 
1855, given in evidence, upon the failure of the plaintiff to put 
up a margin in money, as security for its performance, in com-
pliance with the demand contained in the letter of the witness, 
Ballard, to J. W. Bell, of the 21st December, given in evi-
dence.

2. That such an usage, if found by them to exist, is invalid, 
and not binding, because it is unreasonable.

3. That evidence of such an usage, if it should be estab- 
lished by competent evidence, and be held reasonable by the 
court, is inadmissible in this case, because it contradicts or 
waives the written contract dated the 7th November, 1855, 
given in evidence.

4. That if the jury find, that before the 21st day of Decem-
ber, 1855, J. W. Bell had left the city of Baltimore without 
authorizing any person to represent him in his absence, and 
have never since returned, the letters of the witness, Ballard, 
of the 21st and 24th December, 1855, left at the former place 
of business of said Bell, as proved by the said Ballard, did not 
affect the plaintiff with notice of the demand for a margin 
mentioned in said letters, even if, under any usage or contrac , 
the defendants were authorized to make such demand.

5. That if the jury find that the witness, Ballard, reduce, 
the said contract, dated the 7th November, and given in evi 
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dence, to writing, at the request of the defendant, Lurman, 
and that said Ballard signed two copies of the same, and pro-
cured the approval of the defendants, and of Bell, as agent of 
the plaintiff, to the same, by their signatures thereto, and de-
livered one of the said contracts to the defendants, and the 
other, which has been given in evidence by the plaintiff, to 
said Bell, and shall further find all this was done on the 23d 
November, 1855, after the interview at the Exchange between 
the defendant, Lurman, and the said Bell, spoken of by the wit-
ness, Ballard; and shall also find that, at said interview, the de-
fendant, Lurman, declined to have the clause inserted in said 
contract having reference to putting up a margin; and if the 
jury find that said Bell, upon the 12th and 15th December, 
delivered 2,000 barrels of flour under said contract, which 
were received by the defendants, and paid for by them; and if 
the jury shall further find that the plaintiff offered to deliver, 
and was prepared and willing to deliver, the balance of the 8,000 
barrels contracted to be delivered under said contract, at the 
times and at the prices testified to by the witnesses of the 
plaintiff, and that the defendants refused to receive the same, 
then the plaintiff is entitled to recover in this suit the differ-
ence between the price of flour mentioned in said contract 
($9.25) and the market value of the parcels of flour tendered 
by the plaintiff on the days on which they were respectively 
tendered, with interest thereon from such periods, respectively. 
But the court rejected the prayers of the plaintiff, and each of 
them, and, in lieu of them, granted the following instructions 
to the jury:

1. If the jury shall find, from the evidence in this case, that 
the defendants entered into the written contract dated the 
<th of November, 1855, which has been offered in evidence, 
and that the plaintiff offered to deliver to the defendants in 
the months of January and February, 1856, eight thousand 
barrels of flour, in pursuance of the stipulations of said con-
tract, and in the mode therein pointed out; and that, when 
said offers were made by the said plaintiff, he had the requisite 
amount of flour to comply in good faith with said offers, and 
could have delivered the same, if the defendants had been 
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willing to receive the same, and shall further find that the 
defendants wholly refused to receive and pay for said flour 
according to the terms of said contract, then the plaintiff is 
entitled to recover such damages as the jury may find from 
the evidence he has suffered from said refusal of defendants to 
execute the said contract on their part.

2. The rule of damages in this case is the difference between 
the contract price of the flour and the market value in the city 
of Baltimore of the same on the several days on which the plain-
tiff offered to deliver the same in accordance with the provis-
ions of said contract, with interest on such sum in the discre-
tion of the jury. To the granting of which instructions the 
defendants prayed leave to except, and upon this exception 
the case came up to this court.

It was argued by Mr. Frick and Mr. Benjamin for the plain-
tiffs in error, and by Mr. Brown, upon a brief filed by himself 
and Mr. Brune, for the defendant.

The reader will perceive, from the prayers and instructions, 
that the two principal points in the case were: 1. Whether the 
evidence to support an usage was sufficient to authorize the 
jury to infer an usage; and 2. Whether Ford could maintain 
the action. >

The decision of the first point necessarily involved an exam-
ination of the evidence, which, as before remarked, was very 
voluminous, and a summary of which is given in the opinion 
of the court. It would require a prolonged statement to fol-
low the counsel through this examination, but the points can 
be given as follows:

I. That all the evidence in the cause ought properly to have 
been submitted to the jury, and was sufficient, if they believed 
it, to establish the existence of an usage, among a certain class 
of flour dealers in the city of Baltimore accustomed to deal m 
“time contracts,” under which, either the buyer or seller 
might demand security, by way of a margin to be put up by 
both, whenever the faithful performance of such a contract 
should be considered doubtful by either party. The amount 
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of such margin to be reasonable, according to the judgment 
of other merchants in the same business, and the contract to 
be cancelled, upon a failure to put it up.

II. That there was evidence in the cause, which ought prop-
erly to have been submitted to the jury, tending to show, that 
both the agent of the plaintiff below, and the defendants, made 
all their “time contracts” for flour, with reference and subject 
to such an usage; and that each party knew such to be the 
special custom of the other’s business, when the “time con-
tract” in evidence was entered into; and that the contract 
was specially made with reference and subject to such an 
usage.

IH. That the usage, as proved, was a reasonable and lawful 
usage.

IV. That the effect of the usage was not to vary and con-
tradict the contract, but to add to it something incidental 
and not inconsistent with it; and that, on this ground, proof 
of the usage was admissible, although the contract was in 
writing. And further, that the agreement for a “time ” sale 
of flour on certain terms and for a margin, if required by 
either party, to secure it, being one and simultaneous, and a 
part only of the contract having been reduced to writing, on 
that ground, parol evidence of the residue was properly admis-
sible.

V. That the agent of the plaintiff below had a right to con-
tract in reference to the usage, so as to bind his principal; that 
the demand made for a margin, upon the agent, as proved, 
affected the principal with constructive notice of it; and that 
moreover there was evidence, proper for the jury, tending to 
show that the principal had actual notice of the demand, and 
in fact put his refusal to comply with it only upon the ground 
that there was no agreement for a “margin” in the written 
contract.

VI. That not only by the rules of legal presumption, but by 
necessary inference from the facts, the credit in this case was 
given exclusively to the agent, and the principal had no right 
of action on the contract; and that, even if this were otherwise, 
the rule of damages, as applied to the case, was erroneous.
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Upon the last point, the following authorities were cited:
There is still another view of the case, showing error in the 

instruction given by the court below. This instruction an-
nounced the whole law of the case in the court’s own lan-
guage, and proceeded upon the ground that all the evidence 
offered to incorporate the usage into the contract was inad-
missible. But it had the effect of withdrawing also from the 
jury all the evidence showing that the credit given in the 
transaction was to the agent, Bell, exclusively; and if that fact 
had been found, the defendants could not have charged the 
plaintiff*  upon the contract, and the plaintiff had therefore no 
right of action against them.

The rule laid down by Story as a presumption of law is, 
that “ a foreign factor, buying or selling goods, is ordinarily 
treated, as between himself and the other party, as the sole 
contracting party; and the real principal cannot sue or be 
sued on the contract.”

Story on Agency, sec., 423.
See also more specially sections 268, 290, and 400.

This is the established English doctrine.
Russell on Factors and Brokers, 288.
Livermore on Agency, vol. ii., p. 249.
Patterson r. Gandasequi, 15 East., 62»
Addison v. Gandasequi, 4 Taunt., 574.
Thompson v. Davenport, 9 Barn, and Cress., 78.
Smyth v. Anderson, 7 Mann. Grang. and Scott, 21, (62 E.

C. L. R.)
The rule as stated by Story, in the four sections above quoted, 

has never been directly questioned in this countiy, except in 
one case, (Kirkpatrick v. Steiner, 22 Wendell, 244,) and then 
by a divided court.

It is reaffirmed by him (and that case examined) in note 1 
to sec. 268, 5th edition of 1857, Story on Agency, and has been 
adopted in McKenzie v. Nevins, 22 Maine, (9 Shepley,) 143; 
Alcock v. Hopkins, 6 Cushing, 490; Merrick’s Estate, 5 Watts 
and Serg., p. 14.

It is however an open question, whether the rule extends to 
the different States of the Union, as jurisdictions foreign to 
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each other. There are dicta in 22 Wendell, above referred to, 
to the effect that it does not. But the point has never been 
expressly made and decided that way.

On the contrary, in Newcastle M. Co. v. Red River R. R., 1 
Boh. Louisiana R., p. 145, it was directly held that it did ap-
ply to the different States, as a reasonable rule of presump-
tion ; and this would seem to be the true doctrine.

The term used in the books is principals “ beyond seas; ” 
and in construing those words in acts of limitation, they are 
held to refer to other States of this Union.

And so, bills of exchange are foreign bills when drawn by a 
party in one State, upon one in another State.

Story on Bills of Exchange, secs. 22 and 23.
Buckner v. Finley, 2 Peters R., 586.

So, both Scotland and Ireland are foreign to England for 
the purposes of this rule; and the reasons for the decision 
given in Story, 22, 23, and 2 Peters, in regard to bills of ex-
change, are similar to those in sec. 290 (Story on Agency) for 
the distinction made between domestic and foreign principals.

This rule, in the absence of any evidence on the question 
“to whom credit was given,” creates a conclusive presump-
tion of exclusive credit to the agent. It is of course liable to 
be rebutted. But the onus is on the principal. In this case, 
there is nothing to remove the weight of the presumption. 
On the contrary, the proof is all the other way.

(Evidence referred to.)

The counsel for the defendant in error made the following 
points:

L The evidence is not sufficient to establish a general usage 
111 Baltimore, by which either party to a contract to deliver 
flour at a future time is entitled to demand a margin or 
security of the other.

II. Such an usage, if proved, would not be valid and bind- 
lng, because—

1. It is not ancient, reasonable, and certain. It opens the 
oor to fraud and deception, and offers facilities to parties to 

escape from contracts which appear likely to occasion loss.
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The cause»for which a margin may be demanded, the amount 
of the margin and its character, whether money or anything 
else, the notice to be given, the place of deposit, and the 
manner in which the deposit is to be made, are not estab-
lished with reasonable certainty.

2. Because the usage is not generally known in Baltimore.
3. Because an usage may explain the meaning of terms, but 

cannot avail to contradict or vary a written contract, as in this 
case is attempted to be done. To permit it to do so would be 
in violation of a settled rule of evidence and of the statute of 
frauds.

According to the testimony of Ballard, a witness for the de-
fendants, and the only one who details the circumstances con-
nected with the making of the contract, Bell and Lurman 
both said that they made their contracts with reference to the 
usage. Ballard then asked Lurman if he should insert about 
the margin in the contract. Lurman said, no; he was satisfied 
with Mr. Bell. Whereupon, the contract was drawn without 
referring to the usage. The previous conversation in refer-
ence to the usage is inadmissible in evidence, because it con-
tradicts or varies the written contract in an important partic-
ular.

III. If the conversation with reference to the usage is of 
any avail at all, it can only bind Bell personally, and was in-
tended only to do so, for Lurman expressly excluded it from 
the contract, and declared that “he was satisfied with Mr. 
Bell.” .

IV. The testimony of Ballard would be inadmissible to 
show the usage of Bell in reference to his own contracts, in a 
case like this, where it would vary or contradict a written con-
tract, but it certainly cannot bind the plaintiff, who does not 
appear to have had any notice or knowledge thereof. Bell’s 
clerk, (Manro,) who was well acquainted with his business, 
never heard of such a usage.

V. Even if the usage be proved, and be good in law and 
binding on the plaintiff, the defendants cannot avail them-
selves of it; because, in the letter of Ballard, the broker, m 
which the margin is demanded, it is expressly claimed on the 
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ground of contract, and not of usage. And in the conver-
sation on the 29th of December, 1856, which took place be-
tween Brown and Frick, the attorneys of the respective par-
ties, the attorney of the defendants did not claim a right to 
security on the ground of usage, or make any reference to 
usage, but referred to the notice given by Ballard, for defend-
ants, and took the ground that the contract had been rescinded 
by defendants, because the plaintiff had not given security, as 
demanded by the notice. The plaintiff’s attorney denied the 
right of the defendants to demand any security, but said that 
the plaintiff was prepared to do anything required by the con-
tract. Nothing is said of usage until the letter of the 16th of 
January, 1856, of the defendants, which mentions the usage 
to the plaintiff for the first time.

VI. Because the notice was not addressed by Ballard to the 
plaintiff, in New York, but was directed to Bell, in Baltimore, 
and sent to his counting-room after he had disappeared. The 
notice is dated 21st December, and required the money to be 
put up on the 22d, and the plaintiff never saw the notice until 
Christmas day following.

VII. Bell was not the plaintiff’s agent for the purpose of 
receiving any such notice; and even if he were, a notice ad-
dressed to an absconding agent, and sent to his counting-room, 
and so sent, in fact, because the agent was known to have dis-
appeared, is not sufficient to bind the principal. Bell’s ab-
sconding put an end to his agency; and his disappearance, 
which was known to the defendants, was a sufficient notice 
to them of the fact. Good faith and fair dealing required that 
the notice should have been sent to the plaintiff in New York.

VUI. But the notice did not give the plaintiff*  reasonable 
tune to comply, even if it had been communicated to him by 
telegraph, which it was not. It was left at Bell’s counting-
room before 12 M. on the 21st, and gave notice to deposit 
$5,000 in the Merchants’ Bank of Baltimore on the following 
day. Flour had then fallen in price. The object of the de-
fendants, undoubtedly, was to get rid of a losing contract, by 
giving a notice with which the plaintiff had neither time nor 
opportunity to comply.
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IX. The defendants did not comply with their own notice— 
they state that on the 22d they would deposit $5,000 in the 
Merchants’ Bank, and required Bell to do the same; but, in 
fact, they made no such deposit, and therefore under no cir-
cumstances could the plaintiff be required to do so.

X. The defendants had no right to require the arbitrary 
sum of $5,000 in cash to be put up on a contract, on which, 
at the time of the demand, they were, in fact, losers; and, 
therefore, no security at all was necessary.

XI. Nor had the defendants the right to select the Mer-
chants’ Bank of Baltimore as the place of deposit for the plain-
tiff, under the penalty of a cancellation of the contract.

XII. Nor had Ballard, the broker, who made the contract, 
any right to give a notice to put up a margin. The notice, 
which required immediate action and the deposit of a large 
sum of money, should have come from the defendants them-
selves.

XIII. The instructions of the court are correct, and cover 
the whole case. The rule of damages, as laid down, is sus-
tained both by reason and authority.

XIV. Ford is principal, and has right to sue.
Green v. Kopke, 36 Eng. L. and Eq., 396.
Mahoney v. Kekule, 25 ib., 278.
Kirkpatrick v. Steiner, 22 Wend., 244.
Taintor v. Prendergrast, 3 Hill, 72.
3 Robinson. Pr., 57.
2 Kent’s Com. 8th ed., 630.
May, 818.

The following authorities are relied on to establish the 
propositions that the written contract cannot be varied or 
contradicted by the proof of usage; that the alleged usage is 
not properly proved, and if proved, is not valid.

United States v. Buchanan, 8 How., 83, 102.
Adams v. Otterback, 15 How., 545.
Brittan v. Barnaby, 21 How., 538.
Foley v. Mason, 6 Md., 50.
1 Greenleafs Evidence, secs. 275, 278, 281, 284, 288, 292, 

293, 294.
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Coxe v. Heisley, 19 Penn. State, 247.
Maury v. Insurance Co., 9 Met., 363.
Brown v. Stoddart, 10 Met., 381.
Adams v. Wordley, 1 Mees, and Wels., 374.
Magee v. Atkinson, 2 Mees, and Wels., 442.
Trueman v. Loder, 11 A. and E., 596.
Allen v. Dykes, 3 Hill N. Y., 597.
Hinton v. Locke, 5 Hill N. Y., 437.
Gross v. Criss, 3 Gratt., 262.
Macomber v. Parker, 13 Pick., 182.
Howe v. Mutual Ins. Co., 1 Sandf. Sup. C., 137.
Barlow v. Lambert, 28 Ala., 710.
1 Smith’s Leading Cas., 307, 308, 309, margin; and see 

note ofH. B. W. to p. 309.
Browne v. Gatliffe, 11 Cl. and Fin., 45, 70.
Ford v. Yates, 2 M. and Gran., 549.
Browne on St. of Frauds, p. 116, secs. 118, 448, 451.
2 Parsons on Contracts, 59.
3 Cranch, 31.
1 Met., 199.
4 M. and W., 140.

Mr. Justice NELSON delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the district of Maryland.
The suit was brought by Ford against the defendants in the 

court below upon the following contract:

Baltimore , November 7, 1855.
For and in consideration of one dollar, the receipt whereof 

18 “®reby acknowledged, I have this day purchased from J. 
W. Bell, agent for Benjamin Ford, New York, for account of 
Oelricks & Lurman, Baltimore, ten thousand barrels superfine 
Howard Street or Ohio flour, deliverable, at seller’s option, in 
lots of five hundred barrels, each lot subject to three days’ 
notice of delivery, and payable on delivery, at the rate of nine 
ollars and twenty-five cents per barrel, viz:
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2,000 barrels, seller’s option, all December, 1855.
4,000 “ u “ January, 1856.
4,000 “ il u February, 1856.

10,000
L. E. BALLARD, Broker. 

Approved:
OELRICKS & LURMAN.

The 2,000 barrels deliverable in December were delivered, 
accepted, and paid for, as per contract. The 4,000 barrels to 
be delivered in each of the months of January and February 
were duly tendered to the defendants, and payments demanded, 
and which were refused.

The only objection to the acceptance of the flour at the 
time tendered was the refusal of Ford to a demand made upon 
his agent to deposit $5,000 in one of the banks in Baltimore 
to secure the punctual delivery of the flour at the time men-
tioned. This demand for a deposit of money was denied by 
the plaintiff, on the ground that the contract contained no such 
stipulation.

After much testimony given by both parties on the trial, on 
the subject of a usage among the dealers in flour in the city 
of Baltimore to demand on time contracts a deposit of money, 
(or margin, as it is called,) and the right to rescind the con-
tract if refused, the court charged the jury, that if they shall 
find, from the evidence, the defendants entered into the con-
tract given in evidence, and that the plaintiff offered to deliver 
the flour therein mentioned according to its terms, and that 
when the offer, was made he had the requisite quantity of 
flour to comply with the contract, and could have delivered it 
if the defendants had been willing to receive it, and that they 
had refused, then the plaintiff was entitled to recover. The 
court further instructed the jury, that the rule of damages 
was the difference between the contract price of the flour an- 
the market value in the city of Baltimore on the several day fl 
of the tenders, with interest on this sum, in the discretion o 
the jury. The jury found for the plaintiff.
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One of the principal grounds of objection to the ruling of 
the court is, its refusal to submit the question of usage, which 
was the subject of evidence on the trial, to the jury.

The witnesses introduced by the defendants to prove the 
usage speak in a very qualified manner as to its existence, as 
well as to the instances in which they have known it to have 
been adopted or acquiesced in; and all of them admit they 
have no knowledge that it was general among the dealers. 
Some of them state that they recognised and had acted upon a 
custom in their own business, under which either party to the 
contract might require a margin to a reasonable amount, to be 
put up to secure the performance, and that the contract might 
be rescinded, if the party refused; that they could not say 
such was the general custom; that different persons have dif-
ferent customs; some consider there is such a usage, and some 
do not. One witness states that he had at all times in his 
business considered it to be a right which might be exercised 
by either party to a time contract, whenever he apprehended a 
risk; that if the party was solvent, he supposed there was no 
nghtto demand it; another, that in his business he had always 
considered such contracts to be subject to the right of either 
party to demand the margin; that the occasion of exercising 
it was rare, as contracts made by his house were made with 
responsible persons; that he did not know that this was a gen-
eral usage in Baltimore. The broker who negotiated the con-
tract for the defendants states that he considered it a clearly 
understood right of both parties to such contracts to demand 
a margin to a reasonable amount; that he entertained the be- 
lcb from conversations with various merchants on the subject; 
tint he recollected but one instance where, when the demand 
Was made, the margin -was put up, which was a margin of 
twenfy-five cents on the barrel in a contract for 500 barrels.

There were ten witnesses, flour merchants for many years 
la the city, who state that they knew of no such usage.

t will thus be seen, from a careful analysis of the evidence, 
at the defendants wholly failed to prove any general or es- 

ished usage or custom of the trade in Baltimore, as claimed 
11 the defence. Every witness called on their behalf fails to 
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prove facts essential to make out the custom in the sense of 
the law; on the contrary, most of them expressly disprove it. 
They express opinions upon the subject of a margin as a right 
to be exercised in. their own business, but admit that it is not 
founded upon any general usage; and none of them speak of 
its having been claimed or exercised in his own business but 
in one or two instances. Whether a usage or custom of the 
kind set up existed in the trade in Baltimore, was a question 
of fact to be proved by persons who had a knowledge of it 
from dealing in the article of flour. Opinions of persons as to 
what rights they might exercise in their own business in re-
spect to time contracts fall far short of any legal proof of the 
fact, especially when they admit that there was no general 
usage of the kind known to them.

Then, as to the precise limit or character of the custom 
claimed, the opinions of the witnesses are various and indefi-
nite. The margin, they say, must be reasonable, but the pre-
tended usage contains no rule by which a reasonable margin 
may be determined. It is said the amount may be referred to 
merchants. But there is no evidence that this is a part of the 
custom, or that any such mode of adjusting it ever occurred 
in the trade. Some of the witnesses state, that the margin 
must be a sum of money sufficient to make the party safe 
according to the state of the market. One states, that at the 
time the demand was made in this case for a margin, flour had 
fallen, and the price lower than the price in the contract; yet 
this, in his judgment, did not affect the right to make the 
demand, as the general opinion among dealers was, that the 
price would advance; that there were great fluctuations in the 
price, and thatj in such a condition of things, a reasonable 
margin would depend upon the extent and character of the 
fluctuations, and upon the speculative ideas of the future value 
of flour.

The broker of the defendants, who purchased this flow, 
states his view of the reasonableness of the margin, which is 
the difference between the intrinsic value of the flour and i31 
speculative value; by intrinsic value, he says he means * 
cost of the production; and by speculative value, the price 
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which it was rating above its intrinsic value; and to a question 
what, in his opinion, would be a reasonable margin under the 
custom, when flour in the market was lower than the contract 
price, he answered, that he considered the demand reasonable 
in this case, because he believed flour was going up to twelve 
dollars per barrel. It would be difficult to describe a custom 
more indefinite and unsettled.

But, independently of the total insufficiency of the evidence 
to establish the usage, we are satisfied, if it existed, the proof 
would have been inadmissible to affect the construction of the 
contract. This proof is admissible in the absence of express 
stipulations, or where the meaning of the parties is uncertain 
upon the language used, and where the usage of the trade to 
which the contract relates, or with reference to which it was 
made, may afford explanation, and supply deficiencies in the 
instrument. Technical, local, or doubtful words may be thus 
explained. So where stipulations in the contract refer to mat-
ters outside of the instrument, parol proof of extraneous facts 
may be necessary to interpret their meaning. As a general 
rule, there must be ambiguity or uncertainty upon the face of 
the written instrument, arising out of the terms used by the 
parties, in order to justify the extraneous evidence, and, when 
admissible, it must be limited in its effect to the clearing up 
of the obscurity. It is not admissible to add to or engraft 
upon the contract new stipulations, nor to contradict those 
which are plain. (2 Kent Com., p. 556; 3 ib., p. 260, and 
note; 1 Qreenl. Ev., sec. 295; 2 Cr. and J., 249, 250; 14 How., 
445.)

Applying these principles to the contract before us, it is 
quite clear that the proof of the usage attempted to be estab-
lished was inadmissible, and should have been rejected. There 
is no ambiguity or uncertainty in its terms or stipulations, and 
the condition sought to be annexed was not by way of expla-
nation or interpretation, but in addition to the contract. The 
plaintiff agrees to deliver a given number of barrels of flour on 
certain days, at the price of $9.25 per barrel, in consideration 
of which the defendants agree to receive the flour, and pay the 

| price. This is the substance of the written contract. But the 
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defendants insist, that besides the obligations arising out of 
the written instrument, the plaintiff is under an additional ob-
ligation to give security, whenever called upon, for the faithful 
performance; and this, by the deposit in bank of the sum of 
$5,000. The written instrument bound only the personal re-
sponsibility of the plaintiff; the parol evidence seeks to super-
add, not a responsible name, as a surety, but in effect the 
same thing, a given sum of money. The parol proof not only 
adds to the written instrument, but is repugnant to the legal 
effect of it.

It was also urged on the argument that this contract was 
entered into between the defendants and the agent of the 
plaintiff, with the understanding at the time that it should be 
subject to the usage; but the answer to this is, that no such 
usage existed ; and if it did, the terms of the contract exclude 
it. Any conversations and verbal understanding between the 
parties at the time were merged in the contract, and parol evi-
dence inadmissible to engraft them upon it.

We are satisfied the court below was right in excluding the 
consideration of the evidence of the usage from the jury: 1, 
because the usage was not proved; and 2, if it had been, it 
was incompetent to vary the clear and positive terms of the 
instrument.

An objection has been taken on the argument, which was 
not presented to the court below, but which, it is insisted, is 
involved in the exception to the charge; and that is, inasmuch 
as it appears upon the evidence that the plaintiff was a resi-
dent of New York, and the contract made at Baltimore, in 
the State of Maryland, by an agent, the presumption of law 
is, that the credit was given exclusively to the agent, the prin-
cipal being the resident of a foreign State; and hence, that 
the contract, in legal effect, was made with the agent, and not 
with the principal, and the former should have brought the 
suit.

This doctrine is laid down by Judge Story in his work on 
agency, and which was supposed to be the doctrine of the 
English courts at the time, and founded upon adjudged cases. 
(Story on Agency, sec. 268 and note; secs. 290, 423.) It di 
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not, however, at the time receive the assent of some of the 
courts and jurists of this country. ,(2 Kent’s Com., pp. 630, 
631, and note; 22 Wend., p. 224; 3 Hill., 72.) And the doc-
trine has recently been explained, and Judge Story’s rule 
rejected, by the English courts. In the case of Green v. Kope, 
(36 Eng. L. and Eq. R., pp. 396, 399, 1856,) the court denied 
that there was any distinction, as it respected the personal 
liability of the agent, whether the principal was English or a 
foreigner. The Chief Justice observed: “It is in all cases a 
question of intention from the contract, explained by the sur-
rounding circumstances, such as the custom or usage of the 
trade when such exists. No usage,” he observes, “was proved 
in the present case, and I believe none could have been 
proved.” Again, he observed: “It would be ridiculous to 
suppose that an agent, for a commission of one-half per 
cent., is to guaranty the performance of a contract for the 
shipment of 1,000 barrels of tar/’ The case was finally put 
upon the intent of the parties, as derived from the construc-
tion of the contract, and which was, that the defendant con-
tracted only as agent, and not to make himself personally 
liable. Willes, J., doubted if evidence of custom was admis-
sible to qualify the express words of the contract, so as to 
make the agent liable.

(See also 14 Com. B. R., p. 390; Mahoney v. Kekule, 5 
Ellis and Black, pp. 125, 130.)

In the present case, the broker’s note, and which is ap-
proved by the defendants, affixing the firm name, is too clear 
upon the face of it to admit of doubt as to the person with 
whom the contract was made. The purchase is from “J. W. 
Bell, agent for Benjamin Ford, of New York,” and the case 
shows that Bell had full authority. The name of the princi-
pal is disclosed in the contract, and the place of his residence, 
as the person making the sale of the flour, through his agent. 
This fixes the duty of performance upon him, and exonerates 
the agent.

The judgment of the court below affirmed.

von. xxin. 5
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The  Dubuque  and  Pacif ic  Railroad  Comp any , Plaintif fs  in  
Error , v . Edwi n  C. Litchf ield .

On the 8th of August, 1846, a grant of land was made to the Territory of Iowa, 
for the purpose of aiding said Territory to improve the navigation of the Des 
Moines river, from its mouth to the Raccoon fork, in said Territory, one 
equal moiety, in alternate sections, of the public lands (remaining unsold and 
not otherwise disposed of, encumbered, or appropriated) in a strip five miles 
in width on each side of said river, to be selected within said Territory by an 
agent to be appointed by the Governor thereof, subject to the approval of the 
Secretary of the Treasury of the United States.

On the 15th of May, 1856, Congress passed an act granting to the State of Iowa, 
for the purpose of aiding in the construction of a railroad from Dubuque to 
a point on the Missouri near Sioux city, every alternate section of land, desig-
nated by odd numbers, for six sections in width on each side of said road. 
The State of Iowa regranted the lands to the Dubuque and Pacific Railroad 
Company.

The land in question is claimed under these two acts by the parties respectively. 
The title held under the act of 1846 must prevail, provided the grant extended 

to lands above the Raccoon fork.
This court has jurisdiction to construe this act in the case now before it, the 

proceedings before the Executive department, extending through more than 
ten years, not being sufficient either to conclude the title or to control the 
construction of the act.

Those proceedings stated.
The grant was confined to lands between the mouth of Des Moines river and 

Raccoon fork; that was the river to be improved, on each side of which the 
strip of land granted was to lie. The historical circumstances connected with
the grant sustain this view.

All grants of this description are strictly construed against the grantees; noth-
ing passes but what is conveyed in clear and explicit language; and as the 
rights here claimed are derived entirely from the act of Congress, the dona-
tion stands on the same footing of a grant by the public to a private co • 
pany, the terms of which must be plainly expressed in the statute; an i
not thus expressed, they cannot be implied.

The claimant, under the act of 1846, cannot be considered as an innocent pur 
chaser. The act of Congress was a grant to Iowa of an undivided moiety o 
the lands below Raccoon fork, and the officers of the Executive departmen 
had no further authority than to make partition of those lands. Having ex 
tended their acts to lands lying outside of the boundaries, their attempts
make partition were merely nugatory.

The court is satisfied, from evidence before it, that this is not merely a fictitiou 
action.
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This  case was brought up by writ of error from the District 
Court of the United States for the district of Iowa.

In order that the reader may the more readily understand 
the question involved, he is requested to make a quasi map 
for himself according to the following directions: Take a page 
of paper, upon the eastern and western sides of which draw 
two lines from north to south, the former representing the 
Mississippi and the latter the Missouri rivers. Then draw 
four parallel lines, equi-distant from each other, from east to 
west, calling the southern the State line, the next above it the 
“first correction line,” the third the “second correction line,” 
and the fourth the “north boundary of Iowa.” Then draw 
a diagonal line from the northwest to the southeast corner, 
which may be supposed to represent the Des Moines river. 
From the southeast corner, make a dotted line on each side 
of, and at a small distance from, the diagonal line, as far as the 
intersection with the first correctional line, at which is the 
Raccoon fork. The space included within these dotted lines 
is conceded to have been granted by the act of 1846. Con-
tinue these dotted lines to the second correctional line, and 
the space thus included will cover lands which have been con-
ditionally certified by the United States, and which are also 
claimed under the construction of the grant of 1846, as con-
tended for by the counsel of Litchfield, the defendant in error. 
Continuing still further the dotted lines to the boundary, 
they will include the land which the same construction would 
give to the claimants under the act of 1846, who contended 
for the right of running up the river from its mouth upon both 
sides of it.

Now draw two dotted lines from east to west on each side 
of the second correctional line, which will include the grant 
to the Dubuque and Pacific Railroad Company; and within the 
space where these dotted lines clash, was the land in dispute, 
viz: section one, in township eighty-eight north, range twenty- 
nine west of the fifth principal meridian. It was conceded, in 
the argument, that Litchfield, who brought the suit, was en-
titled to recover, if the grant of 1846 ran up the river above 
the Raccoon fork. The claim of the railroad company was,
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that the grant did not extend above that point; in which case, 
their title to the section in controversy was undoubted. There 
was an agreed statement of facts in the court below, which 
covered upwards of forty pages of the record. The court 
decided that the right to the land claimed was in the plaintiff; 
from which decision the railroad company brought the case 
up to this court.

It was submitted on printed arguments by Mr. Platt Smith 
for the plaintiff in error, and by Jfr. Charles Mason for the 
defendant. The Attorney General (Mr. Black} intervened on 
behalf of the United States, upon the ground that if the grant 
stopped at the Raccoon fork, it would give away 321,000 
acres; whereas, if it were extended up the river, it would take 
800,000 acres more, nearly all of which belonged to the United 
States.

The Attorney General also made the following points, viz:
1. This is a fictitious suit brought here, not to determine 

the rights of the nominal parties, nor to settle any real dispute 
between them, but to get an opinion which will throw the 
moral influence of this court against the Government in a 
matter already decided by the Executive. Therefore, the case 
ought to be dismissed.

2. Assuming that an actual dispute exists between the 
parties, they have agreed upon a statement of facts, which is, 
in some respects, palpably erroneous and unjust, and in others 
so defective that no judgment can safely be pronounced 
upon it.

3. If the court feel bound in such a case to give an opinion, 
it will be neither necessary nor proper to pronounce upon the 
construction of the Des Moines river grant. The rights of 
the parties to the section in suit depend on the conveyances 
which were made to them by the State of Iowa.

4. The true interpretation of the Des Moines river grant 
confines it to that part of the river which lies below the Rac-
coon fork, as the proper department of the Government has 
decided.
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Each one of these points was elaborately argued by the 
Attorney General. Upon the three first of them, Mr. Platt 
Smith, who was counsel for the defendants below, felt himself 
called upon to reply, which he did as follows:

These charges are embraced in a great number of insinua-
tions and innuendoes in different parts of the Attorney Gen-
eral’s argument. He charges that the agreed statement is 
“entirely one-sided;’.’ that the defendant’s side of the case 
occupies only the fourth of a page, while the plaintiff s side 
covers forty-two pages. He says, “It is impossible to under-
stand how such a statement could have been assented to, unless 
both parties were at least willing that the plaintiff’s side should 
prevail.” Again, “ It is inexcusable to stuff it with ex parte 
affidavits and unauthorized certificates of outsiders, which no 
court can lawfully listen to or suffer to be intruded on its no-
tice. When matter thus grossly inadmissible is put in, and 
all of it is manifestly for the benefit of one side, it is easy to 
see that the party on the other side is not making opposition 
in good faith.” The court will please recollect that this is an 
action of right to try title to real estate; that it is the business 
of the plaintiff to make out his case; that he must depend on 
the strength of his own title; and therefore that the introduc-
tion of forty-two pages of stuff “ which no court can lawfully 
listen-to” may, in that sense of the term, be considered one-
sided, as charged by the Attorney General. Although “all 
of it is manifestly for the benefit of one side,” yet I am en-
tirely willing that that side may make the most of it, and 
neither the Attorney General nor any one else has the right 
to impugn my motives or faith for not claiming an interest in 
the stuff, or stuffing the record with an equal amount of the 
same sort for my own benefit. The court will presume that I 
knew, as well as the Attorney General, that the court could 
discriminate between thé solid matter and the stuff, and that, 
1 no court could listen to it, there was no danger of losing the 
case by it; in fact, the Attorney General is not much fright-
ened about this point himself. In speaking of this kind of 
evidence, farther along in his argument, he says, “ I cannot 
say for myself that I fear the effect upon your minds of such
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affidavits as those of Mr. Sample or Mr. Belknap, or the cer-
tificate of Mr. Guy Wells; but when a court receives and reads 
such things, those who know not what manner of men judges 
are, might readily suppose the decision to be affected by them 
more or less.” Now, I suppose that the Attorney General 
imagined that I was one of those persons who did not know 
what manner of men judges are, and therefore that I supposed 
they would listen to and be influenced by this stuff. I claim 
to know, as well as the Attorney General, that the court will 
only be governed by facts which are really pertinent to the 
case. The plaintiff’s counsel in the action in the District 
Court, I believe, in good faith supposed that what the Attor-
ney General calls stuff had something to do with the case; I 
must confess that I thought otherwise at the time, and only 
admitted such facts for what they are worth, and in doing this 
I only did what is quite common. I think that a majority of 
the facts contained in the records of the cases tried in the Su-
preme Court of the United States are irrelevant, and might 
by strict rules have been excluded as stuff. The Attorney 
General says, “It is impossible not to believe that the minds 
of the counsel on both sides were directed by their clients ex-
clusively to the one subject of the claim against the United 
States; ” and again, “It is impossible to understand how such 
a statement could have been assented to, unless both parties 
were at least willing that the plaintiff’s side should prevail; ’ 
and again, “ It is impossible that such a judgment could have 
been entered under such circumstances, unless both parties 
had expressed a wish that it should be done.” He therefore 
concludes that if these two parties did that thing, it is conclu-
sive evidence that the suit is fictitious; and he might have 
added, that both attorneys are guilty of conspiring to defraud 
the Government out of two million dollars worth of land, and 
ought to have their names stricken from the rolls, and be sent 
to the penitentiary. But I say, on the contrary, that it is im-
possible for the court to presume, without any shadow of proof, 
that the inferences and charges of the Attorney General are 
true; but the court will presume that the great mass of stuff 
and irrelevant matter which has been admitted into the recor
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was admitted as the same kind of stuff usually is, that it was 
insisted on by one party who was sanguine and hard pushed 
for evidence, and admitted by the other for the supposed rea-
son that the court would not listen to it or be influenced by it. 
This, I think, is the only fair inference which the court can 
draw from these facts. As to the judge of the District Court 
examining the case and deciding it in one day, I will say that 
if such appears to be the fact, it is an error. The case was 
submitted to the district judge, who had it under advisement 
for several days, though the judgment may have been entered 
as on the day on which it was submitted. All judgments, I 
believe, are in contemplation of law presumed to have been 
entered on the first day of the term, though in fact they may 
have been decided on several days; yet I am not aware any 
inference of fraud or conspiracy can be raised from the fact 
that the case was submitted and judgment rendered the same 
day.

Upon the fourth point made by the Attorney General, viz: 
the construction of the grant, which was, in effect, the princi-
pal point in the case, the Attorney General argued as follows:

IV. While I confess to some anxiety that this court, for the 
sake of example, should dismiss the case without giving any 
opinion about the construction of the Des Moines grant, it 
shall not be said that I am unwilling to meet the point if you 
shall think that it fairly and necessarily arises. I have no fears 
that your opinion will be opposed to that of the department. 
I will not argue it upon affidavits, nor waste words in reply to 
what has been said about the desire of parties interested in 
the claim to get more land than the Government thought 
them entitled to. I am very willing to admit that they want 
a great deal more than they got. But the question to be set-
tled is, how much they have a right to receive.

The simple and naked question presented to the Interior 
department was on the construction of the first section of the 
^t of 1846, “that there be, and hereby is, granted to the Ter-
ritory of Iowa, for the purpose of aiding said Territory to im-
prove the navigation of the Des Moines river from its mouth 
to the Raccoon fork, (so called,) in said. Territory, one equal
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moiety, in alternate sections, of the public lands, (remaining 
unsold and not otherwise disposed of, encumbered, or appro-
priated,) in a strip five miles in width on each side of said 
river, to be selected within said Territory by an agent or 
agents to be appointed by the Governor thereof, subject to 
the approval of the Secretary of the Treasury of the United 
States.”

Does this give to the Territory one moiety of all the lands 
on both sides of the river up to its source, or is the grant con-
fined to the lands which lie between the fork and the mouth ? 
What is the extent of this grant? How is the strip described 
within which the alternate sections of land are to be taken ? 
It is described as a strip five miles in width on each side of 
said river. What river? The said river—the river before 
mentioned and described—that is, the Des Moines river from 
its mouth to the Raccoon fork.

There was nothing in the report of the committee, nor in 
the bill itself, which could have directed the attention of Con-
gress to any lands above the fork, or created a suspicion in 
the mind of any member that the land above the fork was 
meant to be included. Indeed, there was nothing in the bill 
or the report to indicate that there was any river above that 
fork which was called by the name of the Des Moines. Nor 
was it*  true as a geographical fact, that the river above the fork 
was so called. A map published in 1844, only two years be-
fore the date of the law, marks the river as Keosagua or Des 
Moines only to a point just above the Raccoon fork, beyond 
■which it is called the river of the Sioux. If the phraseology 
of the statute would make the extent of the grant doubtful 
under other circumstances, the fact that the river above 
the fork was not called by the name of Des Moines would 
show very clearly what must have been the legislative intent 
when such words were used. It seems, however, that the 
persons engaged in the improvement of the Des Moines river 
have changed the name of a part of it; but the alteration of 
their geography will hardly carry with it a change in an act 
of Congress.

I admit that this, like every other statute, must be interpiet-
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I ed ex visceribus suis, with the aid of such lights as may be shed 
I upon it by known historical and geographical facts, together 
I with the authority of those officers whose duty it has been to 
I interpret it heretofore. Where Congress has said one thing 
I plainly and distinctly in a law passed and enrolled, it cannot 
I be modified or in any manner changed by proof, however 
I clear, that the committee which reported the bill, or any other 
I member of the body, or even all of them together, meant to 
I say a different thing. But when an obscurely worded law 
I has received a construction at the hands of those who passed 
I it, that construction will not be lightly set aside by any court. 
I So, when an officer, whose duty it is to administer and exe- 
I cute the law, gives an official construction of it, his opinion 
I is entitled to equal respect; and when the persons interested 
I m a different construction have acquiesced in that which the 
I law received from the officers, the conclusion is still more 
I strong and clear against any opposing view. All this has oc- 
I curved in the present case.

(Then followed an examination of the acts of the executive
I officer of the Government.)

If the court shall reach this part of the case, and be of opin-
ion that the words of the grant are sufficiently ambiguous to 
leave the intent of the Legislature in doubt, it will then become 
necessary to determine what rule of interpretation shall be ap-
plied to it. Shall the Government or the grantee have the 
benefit of the doubt ? A more important question to the pub- 

c treasury and the morals of the people has never been deter-
mined in this court. If it be once settled that acts of this kind 
are to be construed largely in favor of the parties who get 
* passed, it will take millions every year, in land and 
t oney, to satisfy claimants to whom Congress never intended 
5*  £>1VG thousands. It is not necessary to show our respect for 

. ongress by affecting to be ignorant that legislation like this 
18 generally procured upon the solicitation of parties inter- 
68 e<*’ public and well-known history of the country 
proves that land grants have been sometimes carried by means 
^nc worse than solicitation. Will you put it into the power 

| parties to possess themselves of the public domain or the
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public money under grants which they themselves have shaped 
so as to make them unintelligible ? That would be throwing 
the door wide open to the most dangerous and most demoral-
izing species of fraud. It would be an offer of the most enor-
mous premium to every man whose ingenuity is great enough 
to practice deception upon Congress. I have no fears that 
this court will make itself responsible for the consequences 
which would follow from such a rule.

I do not ask your honors to say that a strained construction 
in favor of the public right should be put on any statute. Let 
every grantee have what Congress gives him in words which 
are tolerably plain to the apprehension of intelligent men. But 
do not give, by construction, what the grant itself was not un-
derstood to convey. There is no hardship in this. When a 
legislative body means to give anything, the words can easily 
be found to express that meaning. It does not happen once 
in a thousand times that the language of a grant construed 
strictly carries less than the Legislature is willing to bestow.

The general rule is so well established, that to cite the 
authorities would look like an affectation of case hunting. 
Public grants must be construed strictly against the grantee. 
All Governments are obliged to make this a maxim of their 
jurisprudence; otherwise, they could not protect themselves 
against the impostures which would be continually practiced 
on their officers and agents. Is there anything in a land grant 
made by Congress for the benefit of a local improvement 
which should take it out of the rule? No. Of all public 
grants, these should be looked after with the greatest caution. 
I trust the court will at least leave them within the principle 
which governs other grants of a like nature.

But even if you were disposed to repudiate the general rule, 
or change it so as to give a public grantee the benefit of a 
reasonable doubt, what could he take by such a doubt as this .— 
a doubt which has no countenance in the law itself—a doubt 
which the authors of the grant never dreamed of—a doubt 
which did not enter the heads of the grantees themselves unt' 
it was suggested by a loosely-written and ill-considered letter 
from the Land Office—a doubt so dim that it was not seen by
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the State of Iowa, nor any of her agents, while they were ac-
cepting the law with a construction which confined them to 
its words—a doubt which was steadily repelled by nearly all 
the officers of this Goverment, and never entertained by any 
long enough to be acted on. Doubts may do good service 
sometimes, but not such doubts as this.

The reporter can only make room for Mr. Mason's argument 
upon the construction of the grant, which was as follows:

We hold that the plain language of the act itself is sufficient 
to settle this question conclusively in his favor. It grants 
“ one equal moiety in alternate sections of the public lands, 
(remaining unsold and not otherwise disposed of, encumbered, 
or appropriated,) in a strip five miles in width on each side of 
said river.”

It is true that, in defining the object of the grant, the law 
declares it to be for the purpose of aiding to improve the Des 
Moines river, from its mouth to the Raccoon fork; and the 
conclusion is thence drawn by some, that the grant itself was 
intended to extend no higher than the latter point. But I 
submit whether such a conclusion can be reached by any 
sound rule for the interpretation of statutes.

When we speak in general terms of the Des Moines river, 
we mean the whole river, and not a portion of it. In defining 
the purpose of the grant, a limited portion of the river is ex-
pressly mentioned. But in fixing the limit of the grant, the 
nver itself is named, without restriction or qualification. How 
shall it then be said that a part, and not the whole of the 
river, was intended ?

The Des Moines river was, in 1846, a well-known stream. 
Several years previous to that time, a thorough exploration of 
the country which includes the valley of that river had been 
niade by Mr. Nicollet, under the direction of the Topograph-
ical Bureau. The report and map made by him were pub-
lished by the authority of Congress in 1843, and contained the 
latest and most authentic information which was in the pos-
session of Congress at the time that this act was passed. In 
that report, Mr. Nicollet says:
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“ The Des Moines empties into the Mississippi in 40° 22' 
latitude N., and its sources, heretofore supposed to be in 43°, 
are extended on my map to 44° 3' N.”

See Senate Document No. 237, of the 2d session 26th 
Congress, page 23.

The map which accompanied this report represents the river 
as taking its rise far above the north line of the present State 
of Iowa, (which is the parallel of 43° 30' N.,) and corresponds 
with the report.

The report of Mr. McClernand shows that the committee 
which reported this bill had the report and map of Mr. Nic-
ollet before it, and that their report was made in accordance 
therewith.

Here, then, we have the source and the mouth of this river 
definitely fixed. Its whole course is distinctly shown in a 
report and map prepared by a public officer, and published by 
the authority of Congress only three years previous to the pas-
sage of this act; and with all this information before them, 
they declare that the grant shall embrace the alternate sections 
in a strip five miles in width on each side of the river. Is there 
the least ambiguity or doubt as to their meaning?

In 1856, in an act of Congress granting lands to the State of 
Iowa, to aid in the construction of certain railroads, the follow-
ing language is used:

“Be it enacted, <fc., That there be, and is hereby, granted to 
the State of Iowa, for the purpose of aiding in the construc-
tion of railroads from Burlington, &c., [specifying four differ-
ent roads,] every alternate section of land designated by odd 
numbers, for six sections in width, on each side of said roads.’

Statutes at Large, vol. 11, page 9.
Now, it has never been doubted that the land granted by 

this act extended throughout the whole length of each road, 
respectively. And yet, the language employed in limiting 
these grants is substantially the same as that used in fixing 
the extent of the Des Moines river grant. The alternate sec-
tions, for six miles in width on each side of said roads, are 
granted without declaring that this grant should extend 
throughout the entire length of each of those roads. The
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same rule of construction which has been applied to the rail-
road grants would render this grant coextensive with the 
entire river. In fact, there is even a stronger reason for such 
a construction in this case than in that. The river was a fixed 
object in nature, mapped out and described before the grant 
was made. Congress knew, with much more precision, what 
they were granting, than though they had been appropriating 
lands for the construction of railroads then unlocated, and the 
precise length and direction of which they could not foresee.

In such circumstances, when lands within five miles of the 
Des Moines river are mentioned, who is authorized to say that 
only those below the Raccoon fork are meant ? The Legis-
lature has fixed no such limit. Can the courts prescribe one?

But, by way of heaping measure, and as if to place the mat-
ter beyond all reasonable doubt, Congress has fixed another 
restriction upon the extent of this grant. The land must be 
selected within the then Territory of Iowa. The first restric-
tion prevented us from taking lands more than five miles from 
the river; the second confines us within the Territory. On 
the principle involved in the maxim, “ expressio unius est exclu- 
8io alterius,” each of these restrictions adds strength to the con-
clusion that there are no other restrictions unexpressed. “ As 
exception strengthens the force of a law in cases not excepted, 
so, according to Lord Bacon, enumeration weakens it in cases 
not enumerated.”

Dwarris on Statutes, page 605.
In fact, a prohibition of one thing often involves an actual per-

mission to do what is not thus prohibited. Thus, the constitu-
tional provision which prevents Congress from interfering with 

i the slave trade prior to 1808 has always been regarded as giv-
ing authority to prohibit it after that period. In like manner, 
t e limitation which restricts us to the Territory of Iowa, in 
t e selection of lands, is, in effect, an authority to select the 

ternate sections within five miles of the whole length of the 
river, wherever such land can be found within any portion 
of that Territory.

। the construction of a statute, we must endeavor to give 
a efinite meaning to every word and expression found there-
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in. The fair and natural import of the terms employed is to 
govern in construing the law, and where a clear intelligible 
meaning can be gathered from those terms, we are not to look 
beyond them to fancy some unexpressed intent.

In Denn v. Reid, (11 Peters, 524,) the question turned upon 
the validity of a deed given for lands to which the Indian title 
was not extinguished. By an act of the Legislature, deeds of 
this description were declared valid, provided they were 
proved by one or more subscribing witnesses thereto, before 
any one of certain officers mentioned in the act. This deed 
had not been so proved, but it was acknowledged by the 
grantor himself before one of these very officers. It was con-
tended that, as an acknowledgment was more conclusive and 
satisfactory than any proof by subscribing witnesses could 
possibly be, this deed came within the spirit and intent of the 
law.

The court admitted that the intention of the Legislature 
was probably such as was thus contended for, but the lan-
guage of the statute did not justify such a construction. They 
say j

“ Where the language of an act is not clear, or is of doubt-
ful construction, a court may well look at every part of the 
statute, as its title, and the mischief intended to be remedied 
in carrying it into effect. But it is not for the court to say, 
where the language of the statute is clear, that it shall be so 
construed as to embrace cases, because no good reason can be 
assigned why they were excluded from its provisions.”

Such is the doctrine adopted by this court, and by a like 
rule we wish the present case to be determined. We nee 
(as we think) only read this statute, with an unprejudiced wis 
to arrive at its meaning from the natural import of the laa 
guage alone, to be satisfied that, for the purpose of aiding t° 
improve the Des Moines river as high up as the Raccoon for*»  
it was the evident intention of Congress to grant the alternate 
sections, in a strip five miles in width, on each side of eai 
river, from its mouth to its source, so far as such land coa 
be found within the limits of the then Territory of Iowa.

But it is said that all grants of this nature are obtained np°
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the plausible plea that the reserved sections will be doubled in 
value, which can only be done when the grant is coextensive 
with the improvement. If that were even generally true, 
there is reason to believe that the present case was an intended 
exception. In other cases, where alternate sections are granted 
to aid in making an improvement, the minimum price of the 
reserved sections has been doubled. That was not done in 
the present instance. The natural inference is, that Congress 
was satisfied that the reserved sections in this case would not 
be doubled in value, as they lay mostly along the river, far 
above the improvement.

But it seems to be thought that there is, at least, an impro-
priety in granting lands for public improvements, except where 
the property of the Government is to be benefited thereby— 
that in such cases the lands granted should be along or adja-
cent to the improvements to be made, or should be coexten-
sive therewith, and that such a practice is so proper, and has 
become so far the settled policy of the Government, that it will 
in a great degree control the meaning of the statute. There 
may be a fitness in such a rule, but has it become a settled 
policy ? Can it change the plain meaning of the statute ? 
Can it make the law ?

It is true, that such a rule has in various instances been ap- 
nied to canal and railroad grants, but I know of no instance 
m which it has been applied to river improvements, unless the 
resent grant is one.

On the very day upon which this Des Moines river grant was 
passed, a similar grant was made to Wisconsin, “ to aid in the 
improvement of the Fox and Wisconsin rivers, and to connect 
the same by a canal.” For this purpose there was granted 
y that law the one-half of three sections in width, “on each

I side of the said Fox river and the lakes through which it 
passes from its mouth to the point where the Portage canal 

all enter the same, and on each side of said canal from one 
ptream to the other—reserving the alternate sections to the 
I nited States—to be selected under the direction of the Gov-
ernor of said State, and such selection to be approved by the 

resident of the United States.”
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Statutes at Large, vol. 9, p. 83.
Now, here was a case in which Congress only intended to 

grant the land along the Fox river just as far as the improve-
ment was to be made, and not to its source. With what pre-
cision have they expressed that intent? How different from 
the language of the Iowa grant, made on the same day!

But it was a grant made for the improvement of the Fox 
and Wisconsin rivers, and for connecting them by a canal; 
and still the grant extends only along one of those rivers and 
the canal which is to connect them, but not along the other 
river. The supposed policy of the Government in such cases 
is as much disregarded by making the grant less in extent 
than the improvement as by making it greater. The same 
argument that would limit our grant to the Raccoon fork 
would extend theirs along the whole length of the Wisconsin 
river, from the point where the Portage canal shall enter it to 
its mouth. Would such a construction of that law meet with 
any favor from the Government or from this court ? If an 
idea of fitness or policy is not permitted to enlarge a grant, 
will it be allowed to diminish one ? Should not the rule be 
reciprocal ?

Again, in 1852, Congress granted seven hundred and fifty 
thousand acres of land to the State of Michigan for the im-
provement of the St. Mary’s river, by constructing a canal 
around the rapids therein. These lands were “to be selected 
in subdivisions, agreeably to the United States surveys, by an 
agent or agents to be appointed by the Governor of said State, 
subject to the approval of the Secretary of the Interior, from 
any lands within said State subject to private entry.”

Statutes at Large, vol. 10, p. 35.
Here, also, there was no correspondence in extent between 

the improvement and the grant. These are the only cases of 
grants of land for river improvements (except our own) that 
have fallen under my observation. At all events, they are 
sufficient to do away with the idea of the supposed established 
policy as connected with such grants.

It may be said that a departure from this rule was absolute-
ly necessary in the case of the Michigan grant, as the cost was
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so great, in proportion to the length of the improvement, that 
a sufficient amount of land could not otherwise be obtained. 
The same necessity, though not so great in degree, existed in 
relation to the Iowa grant, as is proved by the fact shown in 
the record, that, after having expended all the land below the 
Raccoon fork, and a still larger amount lying above that point, 
the work is yet far from being completed.

But, if the circumstances of the case did not amount to a 
necessity, they at least showed a manifest propriety, of not 
following the rule suggested. The river was navigable, for a 
portion of the year, far above the Raccoon fork.

The land along the river would therefore be enhanced in 
value, by the contemplated improvement, far above its upper 
terminus. The completion of the improvement to the Raccoon 
fork would have added greatly to the value of all the land for 
an indefinite distance above that point; and the Government 
was acting like a prudent and just proprietor in contributing to 
that improvement by granting the alternate sections through 
a limited portion of the region thus benefited.

Again, the land, for thirty or forty miles above the mouth 
of the Des Moines, was not to contribute an acre to the im-
provement, though much money was to be expended on that 
very portion of the river. On the one side of that part of the 
stream was the State of Missouri, and the land was therefore 
excluded from being taken by the very terms of the grant; 
and on the other side was the half-breed tract, in the State of 
Iowa, and was private property, as will appear from the treaty 
of 1824 and the act of Congress of June 30,1834.

See Statutes at Large, vol. 7, p. 229, and vol. 4, p. 470.
Besides, a considerable portion of the land between the 

half-breed tract and the Raccoon fork had been sold by the 
United States prior to 1846; so that, at the date of the pas-
sage of this law, there was but little more than one-half the 
amount of land below the Raccoon fork to be affected by 
the grant, which it would have embraced had the alternate 
sections throughout this portion of the river been subject to 

e terms of the grant. There was only three hundred and 
twenty-one thousand acres left to be transferred to the State, 

vol . xxin. 6
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under this grant below the Raccoon fork; whereas the amount 
of six sections to the mile, for the whole of that distance, 
would have composed an aggregate of more than five hundred 
and eighty-seven thousand acres.

This deficiency of two hundred and sixty-six thousand acres, 
situated below the Raccoon fork, would probably at that time 
have been of more value than the whole nine hundred thou-
sand acres, which were, as we contend, granted above that 
point, and which were to be received in lieu thereof. In rail-
road grants, it is the custom to allow the alternate sections to be 
taken for fifteen miles on each side of the road, to make up 
for any deficiency like the present. Instead of increasing the 
breadth of the grant for that purpose in this instance, a suit-
able addition has been made to its length.

Now it might be, from a sense of fitness, that those lands 
higher up and along the river were taken in place of those 
which were wanting below, or it might be only an arbitrary 
way of fixing upon what was deemed a suitable quantity of 
land, or it might be from some other motive on the part of 
Congress, that this rule was adopted. Whatever the reason 
might have been, is wholly immaterial. It is enough that the 
grant was made in those terms.

What we have been contending for is, that in the construc-
tion of this statute the court should confine itself to the lan-
guage of the law. The principle which has been sanctioned 
by this court justifies us in insisting upon such a rule. In 
the case of the Paulina’s Cargo v. the United States, 7 Cranch, 
60, Chief Justice Marshall says:

“In construing these laws, it has been truly stated to be the 
duty of the court to effect the intention of the Legislature. 
But this intention is to be searched for in the words which the 
Legislature has employed to convey it.”

And again, in the United States v. Fisher, 2 Cranch, 390:
“ Where rights are infringed, where fundamental principles 

are overthrown, where the general principle of the law is de-
parted from, the legislative intention must be expressed with 
irresistible clearness to induce a court of justice to suppose a 
design to effect such objects. But where only a political regu-
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lation is made, which, is inconvenient, if the intention of the 
Legislature be expressed in terms which are sufficiently intel-
ligible to leave no doubt in the mind where the words are 
taken in their ordinary sense, it would be going a great way 
to say that a constrained interpretation must be put upon 
them, to avoid an inconvenience which ought to have been 
contemplated in the Legislature when the act was passed, and 
which, in their opinion, was probably overbalanced in the 
particular advantages it was calculated to produce.”

We respectfully submit whether the present is a case which 
justifies a strained construction of the statute. Must not 
something more than a mere inconvenience or a departure 
from a supposed rule of fitness be necessary to justify a disre-, 
gard of the ordinary rule of construction in. accordance with 
the fair import of the language used ?

Mr. Justice CATRON delivered the opinion of the court.
The land in controversy lies within five miles of the Des 

Moines river, and within the limits of what was the Iowa Ter-
ritory when the act of Congress of 1846 was passed, making 
the grant to improve the navigation of the Des Moines river 
from its mouth to the Raccoon fork ; but the land sued for 
lies nearly sixty miles above the mouth of that fork.

Litchfield, the plaintiff below, claims by virtue of a title de-
rived from the State of Iowa, acting as trustee of the Des 
Moines river fund.

, The Dubuque and Pacific Railroad Company is in posses-
sion of the section of land, under a grant from Congress for the 
purpose of constructing a railroad from Dubuque, on the Mis-
sissippi river, to a point on the Missouri river near Sioux city.

Ms grant was made to the State of Iowa in 1856, and is for 
every alternate section, (designated by odd numbers,) for six 
sections in width on each side of the road. The road was 
ocated, the lands designated by the United States, and ac-
cepted by Iowa; and then they were transferred to the rail-
road company by the Legislature of that State. The section

M one of those vested in the railroad company.
is is the younger and inferior title, if the first grant for im-
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proving the river extends along its whole length; and the ma-
terial question in this case is, whether the grant made by the 
act of Congress of August 8th, 1846, for the river improve-
ment, is limited to lands lying next the river, and below the 
Raccoon Fork.. And although this depends on a true con-
struction of the act, still it becomes necessary to give a brief 
historical statement of the proceedings before the Executive 
department respecting this claim, extending through more 
than ten years; these proceedings being relied on, either to 
conclude the title, or to Control the construction of the act of 
Congress.

They are as follows: By the act of Congress approved Au-
gust 8th, 1846, a grant of land was made to the Territory of 
Iowa “for the purpose of aiding said Territory to improve the 
navigation of the JDes Moines river from its mouth to the Rac-
coon fork, in said Territory, one equal moiety, in alternate 
sections, of the public lands (remaining unsold and not other-
wise disposed of, encumbered, or appropriated) in a strip five 
miles in width on each side of said river, to be selected within 
said Territory, by an agent to be appointed by the Governor 
thereof, subject to the approval of the Secretary of the Treas-
ury of the United States.”

The 4th section of that act provides that the lands shall be-
come the property of the State of Iowa on her admission into 
the Union, which was very soon expected to occur. The 
Governor of Iowa was notified by the Commissioner of the 
General Land Office of this act, soon after its passage, viz: 
October 17, 1846, by letter, in which it is stated that, “ under 
the grant, the Territory is entitled to the vacant lands, in 
alternate sections, within five miles on each side of the Rea 
Moines river, from the northern boundary of Missouri to the 
Raccoon fork.”

No objection to this construction was then made by the 
State authorities, and the agent of the State proceeded to 
make the selections within the limits above stated.

No question as to the extent of this grant arose until near y 
two years after. It appears, however, that a letter dated Fe - 
ruary 23d, 1848, from Commissioner Young, did not adhere
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to the restrictions mentioned in the first letter, but its terms 
seemed to concede to it a greater extent. And in 1849 this 
question was brought to the attention of the Secretary of the 
Treasury, by the delegation of the State in Congress; they 
claiming that the State was entitled to land along the whole 
course of the river to its source. In reply, (March 2d, 1849,) 
the Secretary, Mr. Walker, expresses an opinion that the 
“ grant extends on both sides of the river from its source to 
its mouth, but not into lands on the river in the State of Mis-
souri.” This opinion conceded that nine hundred thousand acres 
above the Raccoon fork was within the grant.

In conformity with this view of Mr. Walker, selections of 
lands above the fork were reported by the Commissioner of 
the General Land Office, for confirmation, to the Secretary of 
the Interior, Mr. Ewing; the supervision of the public lands 
having passed from the Treasury to the Interior Department. 
Mr. Ewing, upon the ground that the opinion of Mr. Walker 
had not been carried into effect, held that the same was open 
for revision; and not concurring therein, refused to approve 
the selections. But, as Congress was then in session, and 
might “extend the grant,” ordered a suspension of action in 
the matter.

From this decision of Mr. Ewing an appeal was taken in 
1850 to the President, by whom the matter was referred to 
the Attorney General, Mr. Johnson, who, in his opinion of 
July 19, 1850, construed the grant as extending above the 
Raccoon fork.

No action appears to have been taken under this opinion of 
Mr. Johnson; and the question remained open at the accession 
of the next President, Mr. Fillmore, when it was submitted to 
the Attorney General, Mr. Crittenden, who, on the 30th June, 
1851, replied that the letter of Mr. Walker had no binding ef- 
ect on his successor, being but an Opinion expressed, not an 

act done; that the opinions of Attorney Generals are merely 
advisory; and that the grant, in his opinion, was limited to 
t re lands below the fork. In this opinion it appears that Mr.
tuart (then Secretary of the Interior) concurred; but after-

wards, on the 29th October, 1851, he addressed the Commis-
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sioncr of the General Land Office on the subject, and directed 
the selections above the Raccoon fork to be reported for his 
approval, for theu reasons and upon the conditions therein 
stated, viz: “that the question involved partakes more of a 
judicial than of an executive character, which must ultimately 
be determined by the judicial tribunals of the country.” In 
conformity with this decision, lists of lands above the fork 
were submitted by the Commissioner in October, 1851, and 
March, 1852, and approved by Mr. Stuart in accordance with 
the views expressed in his letter of the 29th October, 1851. 
Acting under this authority, the Commissioner, in 1853, sub-
mitted lists to Secretary McClelland also, which were ap-
proved. The subject was again brought before the Secretary 
of the Interior in 1856, and by him referred to Attorney Gen-
eral Cushing. Mr. Cushing, in his reply of 29th May, 1856, 
advised that a proposition set forth by him be submitted to 
the State for a final adjustment of the matter. This proposition 
was not accepted by the State; and in 1858 the subject was 
laid before Attorney General Black, whose opinion clearly re-
stricted the grant to the river below the Raccoon fork; that 
being in accordance with the construction originally given to 
it at the General Land Office. On mature consideration, we 
are of opinion that the title of neither party has been affected 
by the proceedings in the Land Office, or by the opinions of 
the officers of the Executive department, but that the claims 
of the parties under the two acts of Congress must be deter-
mined by the construction to be given to those acts. This we 
are required to do in deciding this cause.

The caption of the act of 1846 informs us that the donation 
was made to aid in the improvement of the navigation “of 
the Des Moines river; ” and the body of it grants to the Ter-
ritory -'and State) alternate sections, to improve the navigation 
“ of the Des Moines river, from its mouth to the Raccoon fork, 
in a strip five miles in width on each side of “ said river. 
And we are further told, (section 3d,) that “the said river Des 
Moines shall forever remain a public highway for the use of 
the Government of the United States, free from any toll or 
other charge whatever for any property of the United States,
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or persons in their service, passing through or along the 
same.”

What navigable river was to be improved, and was in the 
contemplation of Congress in 1846, when the northern portion 
of Iowa was a wilderness ? Surely not the small streams and 
brooks reaching into Minnesota Territory, as is here claimed.

Congress recognised the Des Moines river, over which a free 
passage was secured, to be a stream emptying into the Missis-
sippi ; and from its mouth to the Raccoon fork was the “ said 
river,” on each side of which the strip of land granted was to lie.

As proof of which, we refer to the following facts: The bill 
was introduced into the House of Representatives by Mr. 
Dodge, the Delegate from Iowa Territory, and was the subject 
of a report by the Committee on Public Lands, which report 
is a document in the case agreed, and the facts therein stated 
are admitted. Among these facts, it appears (by a previous 
report of Captain Fremont, who had officially explored the 
Des Moines river) that from its mouth to the Raccoon fork 
was two hundred and three miles; that it presented no obsta-
cles to navigation that could not be overcome, at a slight ex-
pense, by the removal of loose stones at some points, and the 
construction of artificial banks at some few others, so as to 
destroy the abrupt bends, and that this was all that would be 
required to render it navigable; that the variable nature of 
the bed and the velocity of the current would keep the chan-
nel constantly clear.

The committee’s report states that the country is occupied 
and cultivated as high up as the Raccoon fork; and that a 
clear and uninterrupted navigation could be secured at an 
expenditure not great when compared with the object; that 
the land appropriated by the bill is similar in its character and 
object to many grants already made by Congress for other 
Western Territories and States, and at the same time less in 
quantity; but it is believed that it will be sufficient to accom-
plish the desired improvement; and as evidence of this, Cap-
tain Fremont’s statement is relied on. The committee was, 
however, of the opinion, that locks and dams might be re-
quired at some of the ripples.
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Accompanying this report, and as a part of it, is a letter 
from the Commissioner of the General Land Office, obtained 
by Mr. Dodge, (dated May 5th, 1846,) in which it is officially 
stated, “ That the amount of unsold land within five miles on 
each side of the Des Moines river, from its mouth to the Rac-
coon fork, proposed to be granted to the Territory of Iowa by 
House bill No. 106, is estimated at 261,000 acres.” The bill 
No. 106, as reported, was passed into the law before us. 
When we carry with us the fact that the 261,000 acres of land 
were surveyed, and the plats recorded in the General Land 
Office, to which surveys the Commissioner’s letter referred, it 
is plain that the river, from its mouth to the Raccoon fork, 
was, in the view of Congress, as manifestly as if the outlines 
of the tract (or strip) had been given by. a plan in connection 
with the river. Of this we have no doubt; but if we had 
doubts from any obscurity of the act of Congress, a settled 
rule of construction would determine the controversy. All 
grants of this description are strictly construed against the 
grantees; nothing passes but what is conveyed in clear and 
explicit language; and as the rights here claimed are derived 
entirely from the act of Congress, the donation stands on the 
same footing of a grant by the public to a private company, 
the terms of which must be plainly expressed in the statute; 
and if not thus expressed, they cannot be implied. Charles 
River Bridge v. Warren Bridge, 11 Peters, 420.

We concur with the following citation and reasoning of the 
plaintiff’s counsel, to wit: Lord Ellenborough, in his judg-
ment in Gildart v. Gladstone, 1 East., 675, (an action for 
Liverpool dock dues,) says: “ If the words would fairly admit 
of different meanings, it would be right to adopt that which is 
more favorable to the interest of the public, and against that 
of the company, because the company, in bargaining with the 
public, ought to take care to express distinctly what payments 
they are to receive, and because' the public ought not to be 
charged unless it be clear that it was so intended.”

“The reason of the above rule is obvious—parties seeking 
grants for private purposes usually draw the bills making them. 
If they do not make the language sufficiently explicit and
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clear to pass everything that is intended to be passed, it is 
their own fault; while, on the other hand, such a construction 
has a tendency to prevent parties from inserting ambiguous 
language for the purpose of taking, by ingenious interpreta-
tion and insinuation, that which cannot be obtained by plain 
and express terms.”

The second ground relied on in support of Litchfield’s title 
is, that he is an innocent purchaser from the State of Iowa of 
land conceded to belong to the improvement fund by the 
officers and agents of the United States; and having been 
certified as part of the grant, and as being one of the odd sec-
tions belonging to Iowa, the principal is bound by the acts of 
his agents, and that these binding acts cannot be revoked at 
the pleasure of the Secretary of the Interior, as is here assumed 
to he done.

We have set forth the proceedings on this claim, and have 
I already expressed the opinion, that the courts of justice are 
I not concluded by them. The principal reason, however, why 
I the conveyance to Litchfield, under the river improvement 
I grant, cannot be upheld, is this: The act of Congress was a 
I direct grant to Iowa in fee of an undivided moiety of the 
I whole tract lying on each side of the river from the Raccoon 
I fork to the Missouri line. Congress had the undoubted power 
I to make the grant and vest the fee.

No authority was conferred on the Executive officers ad- 
I ministering the public lands to do more than make partition 
I between the tenants in common, Iowa and the United States, 
I m the manner prescribed by the act of Congress.

The premises in dispute lie sixty miles beyond the limits 
I of the tract granted; it was therefore impossible to make parti-

tion, under this grant, of lands lying outside of its boundaries;
I and all attempts to do so were merely nugatory. It follows 
I at the plaintiff below has no title, and his action must fail.

. he Attorney General has intervened, and insists that this 
I action is a mere fiction, and was intended to draw from this 

court an opinion, affecting the rights of the United States and I th Par^es bhis suit having nothing at stake, and 
at the case should be dismissed.



90 SUPREME COURT.

Green! s Administratrix v. Creighton et al.

To meet this imputation of contrivance, the parties and 
their counsel have filed affidavits and statements, from which 
it satisfactorily appears that the action was brought by a bona 
fide claimant under the grantee of the river improvement fund 
against the railroad company; and although the case agreed 
was made up in a friendly spirit, nevertheless the object was 
to try the title, and this was done at the-instance of some of 
the Executive officers.

If the judgment of the District Court were affirmed, the 
defendant below would lose the land; and it being reversed, 
the plaintiff below loses it. The action was obviously brought 
to carry out Secretary Stuart’s suggestion, when he said, 
“ That the question involved partakes more of a judicial than 
an executive character, and must ultimately be determined by 
the judicial tribunals of the country.”

We have therefore felt bound to hear and decide the cause 
on its merits; and finding that the plaintiff below has no 
title, we direct that the judgment of the District Court be 
reversed, and the cause remanded; and that court is ordered 
to enter judgment for the defendant below.

Daniel  Gree n ’s Administ ratrix  v . Eletcher  Creighton , in  
HIS OWN RIGHT, AND AS EXECUTOR OF JONATHAN Mc CALEB 
DECEASED.

The courts of the United States, as courts of equity, have jurisdiction 
ecutors and administrators, where the parties to the suit are citizens of i er 
ent States, and this jurisdiction is not barred by subsequent procee ings m 
insolvency in the Probate Court of a State.

In such a case, the courts may interpose in favor of a foreign creditor, to arres 
the distribution of any surplus of the estate of a decedent among the eirs.

Although at law a creditor cannot sue the surety upon an administration on^ 
until he has obtained a judgment against the administrator, yet it is notso 
equity; and in the present case, where the original debtor and his sure y 
both dead, insolvent, and a portion of the assets of the estate of the at er^ 
be traced to the possession of his administrator and his surety, e pow 
a court of equity is required to call for a discovery of the amount an 
of the assets in hand.
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This  was an appeal from the Circuit Court of the United 
States for the southern district of Mississippi.

The bill was originally filed by Daniel Green, a citizen of 
the State of Arkansas, against Fletcher Creighton and Jona-
than McCaleb. Whilst the proceedings were pending, Mc-
Caleb died, and a bill of revivor was filed against Fletcher 
Creighton, his executor.

In 1836, Wheeler C. Green died in Mississippi intestate 
and without issue. His personal representatives were Daniel 
Green, Reuben Green, and Sally Smith. In 1837, the latter 
two conveyed their interest in the estate to Daniel Green, who 
thus became the sole claimant.

In October, 1836, letters of administration were granted to 
Albert Tunstall, who gave as sureties upon his bond, Amos 
Whiting, George W. Summers, and Eli West.

In 1837, Whiting died, and letters of administration upon 
his estate were granted to his widow, Maria L. Whiting, and 
George Lake. In 1839, Maria intermarried with J. M. Rhodes, 
who thereupon became administrator of said Whiting in right 
of his wife.

In March, 1839, Green instituted proceedings against 
Tunstall, as administrator, in the Probate Court of Clai-
borne county, and at June term, 1841, obtained a decree for 
§61,194.76; and it was further ordered, that the administration 
bond should be put in suit in any court having cognizance of 
the matter.

So far, Green’s remedy was against Tunstall personally, 
and those who represented Whiting, the surety upon his bond.

In October, 1841, Lake and Rhodes and wife were removed 
rom the administration by the Probate Court ; and Fletcher 
reighton was appointed administrator de bonis non of Whi-

ting, who gave bond in the penalty of $100,000, with Jona-
than McCaleb as surety.

Green had therefore to look to Tunstall personally, and 
leighton as the administrator of Whiting, and McCaleb as 
e suiety of Creighton. The bill alleged that a large amount 

o assets of the estate of Whiting came into the hands of 
Creighton.
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In August, 1843, Tunstall died insolvent, without having 
paid any part of the money which he had been decreed to pay 
by the Probate Court.

The bill stated that a large amount of the assets in the hands 
of Creighton were at interest with McCaleb, his surety.

In 1844, Creighton, on citation for that purpose, made 
another and further administration bond, with Jonathan Mc-
Caleb as his surety, in the penalty of one hundred thousand 
dollars.

In 1848, Green filed his bill against Creighton and McCaleb. 
The prayer of the bill was, that the claim of the complainant 
against the estate of Amos Whiting, as surety of Tunstall, who 
administered on the estate of Wheeler 0. Green, may be es-
tablished by decree of this court, and against said Creighton, 
in his capacity as administrator de bonis non of said estate, to 
the amount of the liability of said Amos, for and on account 
of said Albert Tunstall, as administrator of W. C. Green. Also, 
that said Creighton and Jonathan McCaleb may admit assets 
in the possession of Creighton sufficient to pay the claim of 
complainant, or set forth in his answer a full account of all 
the assets, &c., of the estate .of said Amos Whiting, which 
have come to the hands or knowledge of said Creighton, or of 
any other person within his knowledge.

That said Creighton may be decreed to pay to complainant 
such sums of money as may be decreed against the estate of 
Amos Whiting, or against said Creighton in his character as 
administrator de bonis non, if sufficient assets shall be found in 
his hands for that purpose; and if not, then for such amount 
as said Creighton shall be found liable for; and in case sai 
Creighton shall not be able to pay such sum or sums on ac-
count of said insolvency, then that said Jonathan McCale 
may be decreed, as his surety, to pay it for him. The bill con-
cludes with the general prayer for relief.

The defendants demurred to this bill, but the demuner was 
overruled, and they were required to answer. Answers were 
accordingly put in, which entered into the merits of the case, 
but as the opinion of this court did not touch upon that brane i 
of the subject, it is unnecessary to do so in this report.
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One part of the answer must be inserted, because it raises 
one of the questions decided by this court, viz: the pendency 
of the proceedings in insolvency.

Further answering, these defendants aver that the estate of 
the said Amos Whiting was reported to be insolvent to the 
March term, A. D. 1841, of the Probate Court of Claiborne 
county, and was then so declared by said court, and commis-
sioners appointed to receive and audit claims against the said 
estate; and that, by reason of various delays in relation thereto, 
the same still remains open for the proof of claims; and these 
defendants insist that the complainant is bound to make out 
his claim in the Probate Court in the manner required by the 
laws of the State of Mississippi, and has no right to maintain 
this suit to establish said claim against the estate of Whiting; 
and they pray that they may be allowed to rely on the same 
as a plea in bar to said bill; and they further insist that, iu 
any event, the complainants can only be entitled to such a 
dividend upon his claim as the estate of said Whiting may 
pay.

This cause having come on to be heard at the May term, 
1855, of said court, and the same having been argued and 
submitted, on the nineteenth day of May, 1855, on final hear- 
mg on bill, bill of revivor, answers to original bill and bill of 
revivor, exhibits, and proofs, and the same having been taken 
under advisement by his honor S. J. Gholson, the j udge pre-
siding on said final hearing, and the court, being now suffi-
ciently advised in the premises, doth see fit to order, adjudge, 
and decree, and it is accordingly so ordered, adjudged, and 

ecreed, that said bill and bill of revivor be and the same is 
ereby dismissed, and that the complainant pay the costs to 
e taxed, ordered, adjudged, and decreed, on this, the twenty- 

sixth day of January, 1856.
The complainant appealed to this court, his administratrix, 

ve me C. Green, having become the party on the record»

t was submitted on printed arguments by Jfr. Freeman for 
। e appellant, and Jfr. Yer ger and Jfr. Wharton for the appel- 
ee* uly those parts of the arguments will be noticed which
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relate to the jurisdiction of the courts of the United States in 
the present aspect of the case.

The counsel for the appellant stated the case with more 
particularity than the above summary, and then continued:

Tunstall died insolvent; the money could not be made out 
of him. Amos Whiting, his surety, had died in 1837, and 
the only way to establish his liability, as surety for Tunstall, to 
pay the amount of Tunstall’s defalcation to the estate of Green, 
was to proceed against the administrator of Whiting. But it 
is said that Whiting’s administrator is not liable in equity to 
account until judgment had been first obtained against him at 
law. To this I reply, that it was the duty of Whiting, as 
surety of Tunstall, to see that he administered the estate of 
Green according to law. He neglected this duty; the Court of 
Probate had full jurisdiction to ascertain and decree the 
amount of Tunstall’s indebtedness to the estate of W. C. 
Green, as administrator of the same; this decree was had in 
accordance with law, as shown by the pleadings and proofs, 
and the amount of this decree could have been forced out of 
Tunstall by attachment and imprisonment, if he had been pos-
sessed of the means to pay it. The decree of the Probate 
Court was therefore a lawful and final assessment of the 
damages against Whiting’s principal in the administration 
bond, by the only tribunal in the State of Mississippi having 
jurisdiction of that subject, and must therefore be regarded 
as conclusive evidence of the amount of Whiting’s liability for 
Tunstall, and with which his estate is chargeable.

1 Phillips’s Ev., 246.
7 Howard’s U. S. Rep., 220.
2 Lomax, 458, 459.
2 J. J. Marshall, 195.

But if this were not so, the answers of defendants admit 
that Tunstall inventoried the estate of W. C. Green at; up 
wards of $20,000, no portion of which was ever accounte or 
in the Probate Court. The inventory at eight per cent. wou 
now amount to $52,000, and, in any event, he would be ia 
for this amount, or the increase of the sixteen slaves an 
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value of the bricks made on the brick yard of the estate of 
Green. There is no other claim established against tlie estate 
of W. C. Green. If, then, the amount of the damages have 
been so decreed as to be binding on Tunstall, why is not the 
same conclusive as to the amount of damages against his 
surety ? Because, say they, the administration bond affords a 
remedy at law. If true, that does not reach the question. 
Bonds of administrators are the bonds of trustees in equity, 
and the surety is liable for the amount, in whatever tribunal 
the principal is liable. The jurisdiction of this court over 
executors and administrators is not affected by the Constitu-
tion and laws of Mississippi—its jurisdiction is not derived 
therefrom nor limited thereby, but only by the Constitution 
and laws of the United States; and these confer upon this 
court the same jurisdiction over administrators as that of the 
chancery courts of England.

9 Peters, 632, 658.
3 Wheat., 212, 4 do., 108.
5 Mason, 105.
3 Mason, 165.
3 Leigh, 407.
2 Blackford, 377.
1 Har. and J., 232.
Mumf., 368; 5 Rand, 319.
Stewart and Porter, 133; 1 Sto. Eq. Ju., 515, secs. 542,543, 

544, 545, 546, 547, 548, and 552.
Jeremy’s Eq. Ju., 537, 538.
4 Johns. Ch. Rep., 619.
3 Johns. Ch. Rep., 56, 190.
Taylor and Benham, 5 How. U. S., 233.
Rule 51 of this Court.

• .r?•ft .^ese authorities, it is evident that this court has full 
whiV^1011 °Ver 8Uhject matter of the bill, the objects of 
adnii a discovery of assets in the hands of the

I of th“’ n°t invent°ried, and to reach equitable assets 
otfae 6 Jr ln hands of his surety, Jonathan McCaleb, and
Ac ad * t0 mars^aL the. assets of the estate of Whiting, if 

unnistrator does not admit sufficient assets to pay com-
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plainant’s demand. 1 Story, Eq. Ju., 601, 602, sec. 543, “a 
creditor may file his bill for the payment of his own debt, and 
seek a discovery of assets for this purpose only.” If he does 
so, and the bill is sustained, and an account is decreed to be 
taken, the court will, upon the footing of such an account, pro-
ceed to make a final decree in favor of the creditor, without 
sending him back to law for the recovery of his debt, for this 
is one of the cases in which a court of equity, being once in 
rightful possession of a case for discovery and account, will 
proceed to a final decree on all the merits.

1 Story, Eq. Ju., pp. 603, 604, sec. 546.
The defendant, Jonathan McCaleb, is not only a surety on 

the bond of Creighton, but is charged with having in his hands 
equitable assets of the estate of Whiting, which a judgment 
against Creighton would not reach, and this fact is admitted 
by the answer of defendants. Creighton is alleged to be in-
solvent, and the charge is not denied. McCaleb, his surety, 
has money of the estate which Creighton refuses to collect; he 
is therefore a proper party, for all these reasons.

Story Eq. PL, p. 212, sec. 178.
5 Gill. J., 432, 453.
10 Gill. J., 65, 100.
2 Rand., 398, 399.

In the case of the Ordinary v. Snooks, it was held that the 
Probate Court was the proper tribunal to assess damages on 
an administration bond—5 Halstead, N. J., 65; 1 do., cited as 
above. But a court of equity has jurisdiction of a bill, by a 
distributee or legatee against an administrator and his sureties, 
or either of them alone, on their bond, without any previous 
suit at lawT.

6 Calls. Va. Rep., p. 21.
2 Rand., 483.
2 J. J. Marshall, 198.
3 Monroe, 354.
4 Munford, 296, 457; 2 Bibb., 276.
2 Hen’g and Mumf., 8; and Rule 51 of this Court. 

These cases are conclusive on the points of jurisdiction a 
upon principle and as precedents.



DECEMBEE TEEM, 1859. 97

Green's Administratrix v. Creighton et al.

The counsel for the appellee stated their argument in sup-
port of the decree of the court below, dismissing the bill, as 
follows:

We hope to be able to make it very clear to your honors 
that the purpose of the complainant in filing this bill was to 
relieve himself from the necessity of pursuing the only course 
which, under the operation of the Constitution and laws of 
Mississippi, it was competent for him to pursue, as well as to 
evade the force and effect of decisions of the High Court of 
Errors and Appeals, made in this very cause, and between the 
same parties.

First, then, what has been adjudicated by said High Court 
of Errors and Appeals in this very cause and between the par-
ties to this record ?

It will be borne in mind that this suit is an attempt to en-
force the decree of the Probate Court of Claiborne county, 
Mississippi, which was rendered in the plenary proceedings 
instituted in that court by the complainant herein against 
Tunstall, the administrator appointed by that court, of 
Wheeler C. Green. The case is first brought to the attention 
of the said High Court of Errors and Appeals, in Green, ad-
ministrator, appellant v. Tunstall et al. 5 How. (Miss.) E., 
638. 7

It was then and there held, that “ the Probate Court has 
Dot jurisdiction which will enable it to proceed against the 
sureties in an administrator’s bond, on a plenary proceeding 
y hill. The sureties in the administrator’s bond must be sued 

at law, after proceedings to fix the liability of the administra- 
or. It will be seen, from an examination of the report of the 

case, that a bill was filed in 1839, in the Probate Court afore- 
sai , against said Tunstall, administrator, and his securities on 
.18 ond, (it is the same thing denominated a plenary proceed- 
ug in this record,) for discovery of asserts, an account, and dis- 

ution. The defendants failing to appear and answer, pro. 
for 84°WaS ^a^eri aSainst them, and afterwards a final decree 

m ’*08.85 —execution was sued out, which was superseded 
S-Pe*iti on. -^t May term, 1840, Tunstall filed a 

110u or bill of review to revise the decree of 1839, for 
v°u. xxin. 7
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several reasons; the only one needful to be stated being, that 
the court had not jurisdiction of said original bill, and that it? 
decree was void. Green, complainant in this bill, demurred to 
the said petition or bill of review. Said decree was reversed 
as to the sureties, and the cause reopened as to Tunstall, and 
from that order an appeal was prosecuted. It is very true that 
one of the questions decided by the court had reference more 
particularly to the question, whether the sureties of an ad-
ministrator could be called to account in the Probate Court, 
or whether they should not be sued after a final settlement by 
the administrator, and a decree to pay what might be 
found to be due, or to make distribution. Reference is made 
to the statute of Mississippi, authorizing the institution of 
plenary proceedings—Hutch. Code, 547, sec. 7—which pro-
vides, that whenever either of the parties, having a contest in 
the Orphans’ Court, shall require, the said court may direct a 
plenary proceeding, by bill or petition, to which there shall be 
an answer on oath, (or affirmation;) and if the party refuse to 
answer on oath to any matter alleged in the bill or petition, and 
proper for the court to decide upon, the said party may be at-
tached, fined, and committed, at the discretion of the court, 
and the matters set forth in said bill or petition shall be taken 
pro confesso, and decreed accordingly. Being liable only on 
the administration bond, not being officers of the Probate 
Court, the only recourse against the sureties is by action at 
law against them, after the liability of the administrator has 
been ascertained by proper proceedings in that behalf, an 
after a final settlement by him, and a decree of the court fix-
ing the amount of his liability, and directing him to pay it. 
The flame rule is held in Alabama and South Carolina, as may 
be seen by reference to the cases cited by the High Court, viz.

1 Porter, 70.
3 Stew and Port., 263, 348.
2 Bai., (S. C.,) 60.
1 Bai., (S. C.,) 27.
1 Nott and McCord, 587.
4 Nott and McCord, 113, 120. f

It will be recollected that Whiting was only a security 
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Tunstall in his administration bond, and survived the grant 
of letters to Tunstall only about ten months. The defendant, 
Creighton, is administrator of Whiting and executor of defend-
ant, McCaleb, who was a security on the bond of defendant, 
Creighton as administrator of Whiting. The case cited from 
5th Howard, apart from being an adjudication between the 
same parties of the same subject matter, would be an authority 
upon general principles for the appellees.

The same arguments are offered, the same authorities, and 
some others, are cited by appellant’s counsel in his printed 
brief in this case, which were urged by the learned counsel 
who argued the case from 5th Howard already cited, as may 
be seen from page 644 of the report of said case. Yet the 
High Court of Mississippi declare that they were authorities 
which did not apply to the case then before them, but related 
entirely to proceedings in the court of chancery, and jurisdic-
tion was entertained on the peculiar grounds of the respective 
cases decided, and that the rule laid down in the cases from 
Alabama and South Carolina is not changed by the statute of 
Mississippi authorizing a joint action on the bond against an 
administrator and his securities for a devastavit; and they ac-
cordingly decided that the original decree of the Probate 

ourt was unauthorized by law, and that the second decree 
^as proper, and that the decree appealed from should be af- 

• Ar-6 we kear of these parties and of this litigation 
m Mississippi is in 7 Smedes and Marshall, 197.

rom the report of the case there, it seems that appellant’s 
counse presented a claim to the commissioners of insolvency 
appointed upon the estate of said Whiting, which had been 
^ec are insolvent, amounting to $60,000, which was rejected 
an commissioners, because unsupported by proof; that 
recT ^thereupon filed his petition in the Probate Court, 

m ng the action of said court upon the plenary proceedings 
bro^aht * decree thereon, and the order that suit be 
him10 a xu-th® b°nd of said Tunstall, as administrator, against 
cree &’1 as his surety, for the payment of said de-

’ ln any court having competent jurisdiction thereof—a
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.copy of said bond and decree being all the evidence submit-
ted to said commissioners in support of said claim—which was 
for the full amount of said bond, and that said evidence was 
sufficient, and prays that referees be appointed to audit said 
claim..' They Were appointed accordingly, and reported in 
favor of,the allowance of said claim, embracing a copy of said 
bond in their report, as the evidence on which they based 
their said allowance. The administrator, Creighton, filed ex-
ceptions to the sufficiency and competency of the evidence. 
The exceptions were sustained, and said report set aside, to 
which said appellant filed a bill of exceptions, which brought 
the case before the High Court on an appeal from the decree 
vacating the allowance of said commissioners. The bill of ex-
ceptions recites that appellant relied on a copy of the bond of 
the administrator, and on the decree of the Probate Court 
rendered in the plenary proceedings aforesaid. The High 
Court decide, “ that in an action at law on the bond of an ad-
ministrator, the bond is but inducement to the action, and no 
recovery can be had on it without proof of damages. It is 
only security for such damages as the parties interested in the 
estate sustained. To make it a valid claim against an insolvent 
estate, or against any one, it must be accompanied by proof 
of damages; if not so accompanied, it is not a claim. There 
must be proof that the condition has been broken, for it is 
only on such a contingency that a right of action accrues. 
And again, “ instead of allowing the penalty of the bond as a 
claim, the referees should have allowed the amount of dam-
ages sustained by a breach of the condition.” According y, 
they affirmed the judgment of the court below.

We again meet with this same claim in Green v. Creighton, 
(10 Smedes and Marshall, 159.) Now, however, the forum is 
changed, and, instead of proceedings in the Probate Court o 
Claiborne county, it is a bill filed in the Superior Court o 
Chancery of Mississippi: and we ask attention to the stn ng 
similarity of the prayer as set out in the report of the case, 
and the prayer of the present bill. The objects of the i ar 
very clearly specified in the opinion of the court, an arc 
same precisely, in legal intendment and effect, with the o J 
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of this bill. An injunction had been granted to restrain de-
fendant, Creighton, from paying a certain other claim against 
the estate of Whiting. The chancellor dissolved the injunc-
tion, and from that order an appeal was taken to the High 
Court of Errors and Appeals.

The following is the emphatic language of the court in 
affirming the decree of the chancellor:

“Nothing, certainly, is better settled in this court, than that 
the Court of Chancery does not possess the jurisdiction which 
it is here asked to exercise. The administration of estates, 
and the settlement of the accounts of the administrators, falls 
peculiarly and exclusively under the cognizance of the Probate 
Court. * * * Suits upon the bonds of administrators per-
tain to the Circuit Court.”

In that bill, it was alleged that the administrators had prac-
ticed fraud in their settlements'with the Probate Court—of 
which, however, no proof was offered or attempted; and the 
High Court held that, if the charge were established, a court 
of equity would have jurisdiction of a bill to set aside the set-
tlements, and order new ones to be made in the Probate 
Court; but it could only entertain it for that purpose, and to 
that extent, and, having removed that obstacle out of the com-
plainant s path, he would be remitted to the Probate Court, 
there to pursue his remedy against the administrator, as if no 
buch fraudulent settlement had been made. They affirm that 
t ere was no evidence in the case before them to support the 
raud charged. They also notice the objection taken by the 

appellant s counsel, “that there was no demurrer to the juris- 
iction of the court below, and that it was too late to raise the 

0 J ection in the High Court, and decide that that rule is only 
aPP icable in cases of concurrent jurisdiction, not where there 
is an entire want of jurisdiction of the subject matter.”

e omitted to state, in its proper place, that in this case a 
murrer was filed to the jurisdiction of the court, and that 
was overruled, and the defendants required to answer.

new 6 °re®°ing summary will serve to show that this is no 
and ln^e cour^8 °f Mississippi, either in name or principle,

W1 a^80 serve to show a reason for the change of forum.
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Precisely similar, in all its features, is the case of Bucking-
ham et al. v.' Owen.

6 Smedes and Marshall, 502.
In that case, the appellee, Owen, filed his bill in the Supe-

rior Court of Chancery, reciting that on 28th February, 1840, 
he recovered a judgment in the Circuit Court against G. W. 
and B. Sims, administrators of M. Sims; that they resigned 
their letters of administration 2d July, 1839, and one J. R. 
Greer was appointed administrator de bonis non, who gave 
bond, with certain persons as securities, and took possession 
of the unadministered effects of said M. Sims, deceased; that 
he collected and appropriated to his own use a large amount 
of assets, and committed, in his said administration, a devas-
tavit, for which he and his securities on his bond were liable 
to answer; that said Greer died in September, 1840, intestate 
and insolvent; that no one had administered on his estate; 
that in December, 1840, one R. Davis was appointed adminis-
trator de bonis non of said Sims, and reported the estate insol-
vent; that the debt to said Owen was still due. The bill 
prayed that the sureties on Greer’s bond might be decreed to 
pay the judgment and costs. The defendants demurred, for 
want of jurisdiction. Their demurrer was overruled, and they 
appealed.

It will be seen, from the foregoing statement, the said orig-
inal administrators, G. W. and B. Sims, had resigned some 
six or seven months prior to the rendition of the judgment. 
The judgment was, in point of fact, as it is indeed held by t e 
court, a nullity. But the High Court proceed to remark, t at 
oven if it had been a judgment against Greer, the administra-
tor de bonis non, “ we do not see upon what principle the juris 
diction of a court of chancery could be sustained in this ta e 
over the subject matter, after reviewing the authorities ci e 
for the appellee, some of the very same cited by appellants in 
this case, particularly Spottswood v. Dandridge, 4 an o

They wholly deny the principle attempted to be 
by them. They admit that, in some of the States of t e ni , 
in suits against executors and administrators, courts o eq
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have concurrent jurisdiction with courts of law, and that it is 
upon that principle a court of chancery in Virginia exercises 
it; but they quote with approbation the language in 2 Rob. 
Pr., 38, showing the strong inclination of the Court of Appeals 
in that State to restrict parties to their remedy at law, when 
it is full and adequate, and referring to the case before cited 
by us, Green v. Tunstall, 5 Howard, 638.

They say that was “ a bill filed against the administrator 
aud his sureties for a discovery and account of assets, and for 
distribution. The object was similar to that in view in this 
case, (Buckingham v. Owen.) The very authorities cited to 
sustain this bill were cited in the argument of that cause. The 
court decided that the remedy upon the bond was exclusively 
in a court of law.” So they held that the chancellor erred in 
overruling the demurrer; they reversed his decree, and dis-
missed the bill for want of jurisdiction in the Chancery Court 
to entertain it.

The 4th article, sec. 18, of the Constitution of the State of 
Mississippi, provides for the establishment of the Probate 
Court. Its language is, “ that a Probate Court shall be estab-
lished in each county of this State, with jurisdiction in all 
matters testamentary and of administration, of orphans’ busi-
ness and the allotment of dower, in cases of idiocy and lunacy, 
and of persons non compos mentis.” In construing the powers 
o that court, derived from that clause of the Constitution, the 

igh Court of Errors and Appeals of Mississippi have repeat- 
y eld that its jurisdiction was exclusive in reference to the 

matters committed to it. And thus the Superior Court of 
ancery of said State has no jurisdiction whatever of the 

hll c°nfided to the Probate Court. Accordingly, on a 
e in said Chancery Court to review, in a matter of ad- 

heldH^8^1011* Procee<Bngs of the Probate Court, it was 
that't Chancery ^ourt had no jurisdiction of the case, 

' belponged exclusively to the Probate Court, and the bill 
W therefore dismissed.

Blanton v. King, 2 How. Miss> R 856> 
Carmichael v. Bronder, 3 ib., 252.
gain. When the Probate Court has full jurisdiction of a
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matter, its judgment is final, and cannot be disturbed, unless 
fraud is charged and proved.

Stubblefield v. McRaven, 5 S. and M., 130.
Jones v. Coon, ib., 751.

The utmost that a court of chancery can do is, where fraud 
is charged against a settlement of an administrator in the Pro-
bate Court, to set aside the settlement made in the Probate 
Court, and direct a new settlement there. Its jurisdiction does 
not extend beyond that, as was held between the parties to 
this record in 10 S. and M., 159.

Mr. Justice CAMPBELL delivered the opinion of the court.
The intestate of the plaintiff as an heir of Wheeler Green, 

deceased, and claiming, by assignment of the remaining heirs, 
the entire estate, filed this bill against the defendant, in his 
capacity of administrator of Amos Whiting, deceased, and of 
executor of the will of Jonathan McCaleb. He states, that 
Albert Tunstall became the administrator of the estate of 
Wheeler Green by the appointment of the Court of Probate of 
Claiborne county, Mississippi, in 1836; that he gave bond for 
the faithful performance of his duties, with Amos Whiting as 
his surety; that Tunstall received a large amount of property 
belonging to the estate, and committed a devastavit; that in 
the year 1841, his intestate summoned Tunstall before the 
Probate Court to make an account, and upon that accounting 
he was found to be indebted to him, as heir, sixty-one thou-
sand one hundred and ninety-four 76-100 dollars; which sum 
he was required to pay by the decree of the court, and au-
thority was given to prosecute a suit on the administration 
bond. The bill avers that Tunstall and Whiting, his surety, 
are both dead, and that all of his other sureties are insolvent. 
It charges that the defendant, Creighton, as administrator o 
Whiting, has assets in his hands for administration, and. t at 
a portion of the assets is in the hands of McCaleb, who is t o 
surety of Creighton on his bond to the Probate Court, as a. 
ministrator of Whiting.

The object of the bill is to establish the claim of the intes-
tate and his representative, arising from the judgment agains 
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Tunstall and the breach of his administration bond, on which 
Whiting is a surety, against the administrator of "Whiting and 
his surety, and to obtain satisfaction from them to the extent 
of the assets in.their hands belonging to that estate, and for 
this purpose they seek a discovery of the assets, and account 
and payment.

The defendants appeared to the bill, and allege that the es-
tate of Whiting has been regularly administered, and that 
returns have been made to the Probate Court of Claiborne 
county, Mississippi, of whatever property came to the hands 
of the administrator, Creighton, whose character as adminis-
trator is admitted, and that he was then engaged in adminis-
tering the estate under the laws of Mississippi; that the es-
tate had been reported to the Probate Court as insolvent sev-
eral years before this suit was instituted, and that commis-
sioners had been appointed by that court to receive and credit 
the claims; which commission was still open for the proof of 
claims. They contest the validity of the judgment recovered 
against Tunstall, and the truth of the account preferred against 
them, and deny the jurisdiction of the Circuit Court to enter-
tain this bill. The connection of McCaleb with the bond of 
Creighton is admitted, and also that a portion of the money 
of the estate of Whiting had been deposited with or lent to 
kn. Upon the hearing of the cause on the pleadings and 

proofs, the bill was dismissed for want of jurisdiction, and by 
1 e agreement of the parties the record has been made up so 
as to present that question only. Kone other will, therefore, 

e considered. In the organization of the courts of the ITni- 
,e Stetes, the remedies at common law and in equity have 

een distinguished, and the jurisdiction in equity is confided 
e Circuit Courts, to be exercised uniformly through the 

nite States, and does not receive any modification from the 
egis ation of the States, or the practice of their courts having 

81 ml;ar.poy?rs- Livingston v. Story, 9 Pet., 632.
a eju^ciaryactof 1789 conferred upon the Circuit Courts 

on y “ t0 take cognizance, concurrent with the courts of 
several States, of all suits of a civil nature, at common law 
n equity, where the matter in dispute exceeds, exclusive 
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of costs, the sum or value of five hundred dollars, and * * * 
the suit is between a citizen of the State where the suit is 
brought, and a citizen of another State.”

The questions presented for inquiry in this suit are, whether 
the subject of the suit is properly cognizable in a court of 
equity, and whether any other court has previously acquired 
exclusive control of it. The court has jurisdiction of the par-
ties. In the Court of Chancery, executors and administrators 
are considered as trustees, and that court exercises original 
jurisdiction over them, in favor of creditors, legatees, and 
heirs, in reference to the proper execution of their trust. A 
single creditor has been allowed to sue for his demand in 
equity, and obtain a decree for payment out of the personal 
estate without taking a general account of the testator’s debts. 
Attorney General v. Cornthwaite, 2 Cox, 43; Adams Eq., 257. 
And the existence of this jurisdiction has been acknowledged 
in this court, and in several of the Courts of Chancery in the 
States. Hagan v. Walker, 14 How., 29; Pharis v. Leachman, 
20 Ala. R., 663; Spottswood v. Dandridge, 4 Munf., 289. The 
answer of the defendant contains an assertion that, prior to 
the filing of the bill, the estate of Whiting was reported to the 
Probate Court of Claiborne county as insolvent, and there-
upon that court had appointed commissioners to audit the 
claims that might be presented and proved, as preparatory to 
a final settlement, and that the commission was still open for 
the exhibition of claims.

But of this statement there is no sufficient proof. Neither 
the report nor any decretal order founded on it is containe 
in the record, and the proceedings referring to one are of a 
date subsequent to the filing of the bill.

The question arises, then, whether the fact of the pendency 
of proceedings in insolvency in the Probate Court will ous 
the jurisdiction of the Circuit Court of the United States. n 
Suydam v. Brodnax, 14 Pet., 67, a similar question was pre 
sented. A plea in abatement was interposed in the Circui 
Court in Alabama, in an action at law against administrators, 
to the effect that the decedent’s estate had been reporte as 
insolvent to a Court of Probate, and that jurisdiction over 
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persons interested and the estate had been taken in that court. 
This court declared that the eleventh section of the act to es-
tablish the judicial courts of the United States, carries out the 
constitutional right of a citizen of one State to sue a citizen 
of another State in the Circuit Court of the United States. 
“It was certainly intended,” say the court, “to give to suitors 
having a right to sue in the Circuit Court remedies coexten-
sive with those rights. These remedies would not be so, if 
any proceedings under an act of a State Legislature to which a 
plaintiff was not a party, exempting a person of such State 
from suit, could be pleaded to abate a suit in the Circuit 
Court.”

In Williams v. Benedict, 8 How., 107, this court decided 
that a judgment creditor in a court of the United States could 
not obtain an execution and levy upon the property of an estate 
legally reported as insolvent in the State of Mississippi to the 
Probate Court, and which was in the course of administration 
in that court. The court expressly reserve the question as to 
the right of a State to compel foreign creditors, in all cases, 
to seek their remedies against the estates of decedents in the 

tate courts alone, to the exclusion of the jurisdiction of the 
courts of the United States.

The cases of Peall v. Phipps, 14 How., 368, and Bank of 
ennessee v. Horn, 17 How., 157, are to the same effect.
Ihe case of the Union Bank v. Jolly, 18 How., 503, was 
at of a judgment creditor who recovered a judgment against 

a miniatrators, who subsequently reported the estate of their 
ece ent insolvent. After administering the estate in the 

t?° t ^Ourt’ ** was ascertained that there was a surplus in 
th^lr + creditor had not made himself a party to

e 8e t ement in the Probate Court; and the administrators 
contended that his claim was barred.
tjjg 13 p as a su*t  iQ Mississippi. This court determined that 

ere itor had a lien upon the assets thus situated.
a£o will be seen, that under the decisions of this court, 
Wted*R  Creditor may establish his debt in the courts of the 
withst a^ns^ ^ie representatives of a decedent, not- 

an mg the local laws relative to the administration and
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settlement of insolvent estates, and that the court will inter-
pose to arrest the distribution of any surplus among the heirs. 
What measures the courts of the United States may take to 
secure the equality of such creditors in the distribution of the 
assets, as provided in the State laws (if any) independently of 
the administration in the Probate Courts, cannot be consid-
ered until a case shall be presented to this court.

The remaining question to be considered is, whether the 
debt described in the bill entitles a plaintiff to come into a 
court of equity, under the circumstances. It is well settled, 
that no one can proceed against the sureties on an administra-
tion bond at law, who has not recovered a judgment against 
the administrator. 5 How. Miss. R., 638; 6 Port., 393. But 
this rule is not founded upon the supposition that there is no 
breach of the bond until a judgment is actually obtained. The 
duty of the administrator arises to pay the debts when their 
existence is discovered; and the bond is forfeited when that 
duty is disregarded. The jurisdiction of a court of equity to 
enforce the bond arises from its jurisdiction over administra-
tors, its disposition to prevent multiplicity of suits, and its 
power to adapt its decrees to the substantial justice of the 
case. Moore v. Walter’s Heirs, 1 Marsh. R., 488; Moorer. 
Armstrong, 9 Porter, 697; Carew v. Mowatt, 2 Ed. Ch. B.» 
57. .

In this case, the original debtor, Tunstall, has died mso- 
vent. Whiting, his surety, has died insolvent. A portion o 
the assets belonging to the estate of the latter is in the han s 
of the surety of this administrator. A discovery of the amount 
and nature of the assets in hand, and their application to t e 
payment of the debt, are required, if they are subject to t 
application.

We conclude that the Circuit Court was authorized to en-
tertain this suit, and that the decree dismissing the bil is er 
roneous.

Decree reversed.
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Albert  Cage  and  Henry  Hays , Executors  of  Robert  H. 
Cage , deceas ed , v . Alexa nder  A. Cass idy , Willi am  E. 
Doug las s , and  William  H. Hall , citi ze ns  of  the  State  of  
Tennessee , and  Richard  Griff ith , Marshal  of  the  South -
ern  District  of  Mis si ss ippi .

Where the surety upon an administration bond was sued, and judgment recov-
ered against him in Mississippi, and a court in Tennessee (where thë princi-
pals upon the bond resided) decided that but a small amount was due by the 
administrators upon their account, and that the judgment against the surety 
had been obtained in defiance of an inj unction issued by the Tennessee court, 
and also by fraudulent representations made to the surety, and it was admit- 
ted that the decree in Tennessee was supported by the proofs, the surety was 
entitled to relief by the court in Mississippi, and the creditor must be perpetu-
ally enjoined from proceeding upon his judgment.

This  was an appeal from the Circuit Court of the United 
States for the southern district of Mississippi.

It was a bill filed by Robert H. Cage, in his lifetime, to 
stay execution on a forthcoming bond under the circumstances 
stated in the opinion of the court.

The Circuit Court granted a temporary injunction in the 
outset of the case, but upon the final decree adjudged that the 
injunction be dissolved, and that Cassidy be permitted to sue 
out executions at law upon the judgments of the court, then 
restrained by injunction.

From this decree the complainant appealed to this court.

It was argued by Mr. Brent and Mr. Phelps for the appoi-
nt, and Mr. Bradley and Mr. McCalla for the appellee.

he principal point in the case being the effect of the Ten- 
essee judgment, the argument upon that point only will be 

noted in this report.
The counsel for the appellant noticed this point as follows : 

Ten er aPPears> flmt while the case was pending in the 
forth68860 court, having competent jurisdiction thereof, 
ance abating and avoiding the note, and in defi-

e injunction of that court, Cassidy instituted a suit 
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in the Circuit Court of the United States for the State of Mis-
sissippi against Cage, and recovered judgment on this very 
note, which was in litigation between the parties in Tennessee, 
notwithstanding the effort of Cage to defend himself in the 
premises, when sued at law.

The pending of that suit in Tennessee constituted no legal 
defence to the suit brought in the United States court on this 
note, but it is available only in equity, especially now, (as 
shown by Cage’s supplemental bill and the concession of the 
truth thereof,) that the Tennessee court has finally decreed the 
abatement of the amount of the note, and the fraud of Cassidy 
in obtaining the antecedent judgments on which that note 
was predicated, and which in fact constituted its only consid-
eration.

It is rather inconsistent for the court to have overruled a 
demurrer to this supplemental bill, and afterwards to have 
dismissed the same bill when all its allegations were admitted 
except the one of fraud.

It certainly is inconsistent, unless fraud was the material 
inquiry, and even in that event the court had the conclusive 
evidence of this very fraud in the explicit ruling of the Ten-
nessee court in its final decree, as shown in the admission of 
facts.

The Tennessee court therefore had jurisdiction; and if so, 
there can be no judicial inspection behind the decree, except 
by appellate power.

Grignon v. Astor, 2 How., 341.
10 Peters, 449; 2 H. and G., 42.
6 H. and J., 182; 4 H. and J., 394.

The true test of jurisdiction is, whether a demurrer wou 
lie to Cage’s bill in Tennessee.

Tomlinson v. McKay, 5 Gill, 256. ...
Even if this were a case of concurrent jurisdiction, e 

court first having cognizance has exclusive jurisdiction.
1 . Md. Ch. Rep., 351, 295.
2 Md. Ch. Rep., 42; 7 Gill, 446. .

Under the Constitution, that decree is just as cone usive 
Mississippi as in Tennessee.
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7 Cranch, 481; 3 Wheat., 234.
6 Wheat., 129; 13 Peters, 312.
5 G. and J., 500; 3 Gill, 51.

A recovery on same cause of action in a sister State, pend-
ente lite, may be pleaded against further maintenance of suit, 
though this suit brought first.

7 Gill, 426.
Defendant at law, after judgment, may enjoin judgment on 

grounds not known or not available at trial in court of law.
Gott v. Caw., 6 G. and J., 309.
12 G. and J., 365.

Surely the abatement or cancellation of that note and its in-
junction from suit on grounds of mistake, or fraud, or failure 
of consideration, was a mere personal demand against Cassidy, 
and to be enforced anywhere he was found, on familiar prin-
ciples of equity.

15 Peters, 233; 1 Wheat., 440.
1 Peters, 1; 4 Cranch, 306.

, Here it is conceded that the Tennessee decree establishing 
fraud in Cassidy, throughout, was supported by evidence.

3 Peters, 210.
And fraud vacates the judgment as against the party.

Simms v. Slocum, 3 Cranch, 300. "
Even after judgment on a note, the defendant may enjoin on 

ground of fraud in obtaining the note.
4 Peters, 210; 11 Peters, 63.

Jurisdiction once attaching, the court, to do complete justice, 
decides even a legal claim.

5 Peters, 264; 12 Peters, 178.
At law, the failure of consideration in a note must be total, 

and here it was partial, as conceded.
2 Wheat., 13.

Even if the note of Cage had been given to Cassidy, in his 
c aracter of administrator, it was his mere personal chose in 
action, and his title of administrator woul d have been surplusage.

Graham v. Fahnestock, 5 Gill, 215.

The counsel for the appellee made the following points:
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The following points and authorities will present to this 
court the grounds on which the defendants rely to show that 
the decree of the Circuit Court, refusing the jurisdiction and 
dismissing the bill ought to be affirmed.

It is conceded that Cage is a citizen of Mississippi, and Cas-
sidy of Kentucky.

I. The decree of the Probate Court, ascertaining the amount 
due by the administration, remains unreversed.

That court had exclusive and conclusive jurisdiction over 
the subject matter of controversy.

Gildart v. Starke, 1 How. Miss., 450.
Griffith v. Vertner, 5 How. Miss., 736.

Provided the proper parties were before them, or due notice 
was given.

Hall, &c., v. Cassiday, 25 Miss., 48.
H. The court in Tennessee had no jurisdiction to settle the 

accounts of administrators deriving their authority from the 
State of Mississippi.

Vaughn v. Northup, 15 Pet., 1.
Bell v. Suddeth, 2 S. M., 532.

And the appearance of Cassidy could not give them juris-
diction, whether he had admitted or denied it.

There was no fraud charged, nor any contract or agreement 
set up in the Tennessee bill, which gave that court jurisdiction 
over Cassidy, so as to prevent his proceeding in the Federal 
court in Mississippi to coerce the payment of this note.

The Circuit Court in Mississippi had exclusive jurisdiction 
over that question, and was open to the complainant, Cage.

McKim v. Voorhees, 7 Cranch, 297.
IH. The reversal of the decree of distribution in the Pro-

bate Court neither satisfies the equity between these parties, 
nor destroys the consideration which was the foundation o 
that note, because the amount ascertained by the only compe-
tent authority to be due, still stands a judgment, and, in t e 
absence of creditors, belongs to the distributees of the estate, 
and

The note was given by Cage, with full knowledge of t e 
circumstances, and when he might have resorted to his pres
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ent application for relief, when he might have convened the 
parties in the Probate Court of Madison county, and have had 
the decree on the account opened, if there was jurisdiction to 
do so.

But there was no such jurisdiction, either in that court or 
in a court of equity.

Hendricks v. Huddleston, 5 S. and M., 422, 426.
. Turnbull v. Endicott, 3 S. and M., 302.
Griffith v. Vertner, 5 How., 736.

The settlement of that account is final and conclusive.
IV. If Cassidy procured the decree for account by fraud,, 

or especially if the consideration on which the note was. 
given was fraudulent, and the note was given on false and*  
fraudulent representations of Cassidy, these defences would' 
have been good defences in the suit at law on the note. They 
were not set up. Cage therefore has, by his own laches^ lost 
his equity, if he had any.

Nor does the pendency of the suit in equity in Tennessee 
excuse his neglect, for that was no Mr to the recovery of Cas-
sidy on the note in his suit in the Circuit Court.

There is no equity in the bill, and no error in the dismissal 
of it.

r. Justice CAMPBELL delivered the opinion of the court. 
, ’ Cage, the testator of the appellants^ filed his bill in 

e ircuit Court, to be relieved from a judgment rendered 
ere in favor of the appellee, (A. A. Cassidly,) in November, 

■tooj.
Pleadings and proofs contained in the record disclose 

of testator, in 1841, became surety to-the> Probate Court 
lia H i°U C0Unty.’ Missi8sippi, for William Douglass and Wil- 

111 a 1, on their bond, as administrators of the estate of 
min’^ *•  ■D°ugias8’ deceased. In 1848, their letters of ad- 
Dou8]ratl°kWer-e rev°iied j and Cassidy, the husband of Mary 
ofHe^5 th6 Widow ffenry Douglass, and the guardian 

nrij tt.a Douglass, their only child, was appointed admin- 
«trator de bonis non.

1849, the Probate Court cited the administrators to ac-
V°L- xxin. g
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count, and upon their non-appearance rendered a decree 
against them for $6,822.87, and subsequently ordered, that 
payment should be made to Cassidy and wife and Henrietta 
Douglass—one moiety to each, being their legal share; and 
in default of payment authorized a suit on the administration 
bond. In 1850, suits were instituted on the bond against 
Cage, the surety, in the Circuit Court, by Cassidy and Hen-
rietta Douglass; but no suit was commenced against the prin-
cipals, who resided in Tennessee. Judgments were rendered 
in 1851 against Cage, for the amount of the decree; and these 
were settled by his giving a note to Cassidy for their amount, 
payable one year after date, and by paying the costs.

During the year 1851, Cage visited Tennessee, with a view 
to have a settlement between Douglass and Hall, his princi-
pals, and Cassidy, and to obtain an indemnity from those who 
had induced him to sign their bond. His negotiations were 
unproductive; and he filed a bill in the Court of Chancery, in 
Sumner county, Tennessee, to which Cassidy and wife, Hen-
rietta Douglass, and Douglass and Hall, and others, were made 
parties.

• In this bill he stated his relation as surety, and his legal 
claim to be exonerated from his obligation, and from his im-
pending danger of loss. He insisted that his creditors, the 
distributees, and his principals, the administrators, should ad-
just their accounts, and that the balance should be settie • 
He charged that he had not made defence against the ju g 
ments in Mississippi, because the defendant, Cassidy, had as 
sured him that he was not to be vexed or injured, an t e 
suit was simply to serve as an instrument to bring his a sen 
principles to a fair settlement. He charges that the accoun 
stated in the Probate Court was erroneous, within the now 
edge of Cassidy, who had procured it, and that the a an , 
was subject to credits that he knew to be just. He o ^alD 
an injunction against Cassidy, requiring him not to tra° 
his note or to commence any suit upon it pending the

The several defendants answered the bill; and in 
cause came on for a hearing upon pleadings, proo s, 
and a report upon the administration accounts.
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Before this time the administrators had obtained a writ of 
error upon the judgment rendered in the Probate Court; and 
in January, 1853, this judgment was annulled by the Court 
of Errors and Appeals of Mississippi.

The defendant, Cassidy, in 1852, notwithstanding the in-
junction in Tennessee, commenced a suit upon the note of 
the surety, (Cage,) in the Circuit Court, and in November, 
1852, recovered a judgment for the full amount, and sued out 
execution for its collection. Thereupon Cage filed the bill for 
injunction and relief with which the proceedings in the cause 
before this court were commenced.

In this bill he charges that the account as stated in the Pro-
bate Court is unjust. That Cassidy was aware of the injustice 
of the charges when they were made. That he had quieted 
the mind of the plaintiff, by assurances that he meditated no 
harm to him; but merely expected to bring the administrators 
to a fair settlement by that course, and only expected to hold 
the claim against him for that purpose. He specifies the errors 
in the account, and the efforts he had made to bring the par-
ties to a settlement, and the pendency of his suit in Tennes-
see. Cassidy answered the bill, taking issue upon some of the 
material averments.

Thus the cause stood when the Court of Chancery in Sum-
ner county, Tennessee, rendered its final decree in 1854. The 
court declared that the settlement in the Probate Court, the 
jn gments in the Circuit Court on the bond, and the execu- 
ion of the promissory note by Cage in liquidation, were su- 

perin ¡iced by the promises and assurances of Cassidy to Cage, 
*2™ n°t held personally, but they were to be 

dv b- ° Ung princiPa18 a Pa,h' accounting. That Cassi- 
Cou’t^ ^Ie statement of the account in the Probate 
thnt\kWaS erroneous> and unjust to the administrators, and 
brenoh 6 Iec°v.ery the judgment on the note of Cage was a

0 ' e injunction, and a fraud upon him.
ported C°Urt findS’that instead of a deht of $6,822.87, as re- 
tbp sn ^le admiuistrators in 1849, there was only due 
paidbvC vou.d‘. It charges against this sum the costs 

age in the litigation to which he has been subjected,
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and required the remainder to be paid into court; and there-
upon entered a decree against Cassidy, enjoining him from 
proceeding further upon the judgment in the Circuit Court 
on the note.

This decree was presented to the Circuit Court in Missis-
sippi, in suitable pleadings, and was considered by that court 
under a stipulation of the solicitors of the respective parties to 
this effect: “It is admitted that proof before the Chancery 
Court of Tennessee was sufficient to establish the state of 
accounts of Hall and Douglass, as administrators of H. L. 
Douglass, in Mississippi and Tennessee, as decreed by the 
chancellor in the Tennessee case, filed in this cause as an 
exhibit. This agreement is made, in order to dispense with 
obtaining a copy of the proof before the Chancery Court of 
Tennessee, or retaking the depositions of the witnesses. In 
other words, all that is intended to be admitted hereby, and 
that is admitted, that the decree of said Chancery Court was 
supported by the proof.”

Upon the hearing in the Circuit Court, that court deter-
mined that the injunction which had been granted in the pre-
liminary stage of this cause was improvidently allowed, and 
that the bill must be dismissed. From this decree this appeal 
is taken.

The natural limit of the obligation of a surety is to be foun 
in the obligation of the principal; and when that is extin-
guished, the surety is in general liberated. In some codes, 
the obligation of a surety cannot extend beyond or exist under 
conditions more onerous than that of his principal. The ob i- 
gation of the administrators, Douglass and Hall, has been 
ascertained by the decree of the Court of Chancery in en 
nessee, upon proof, conceded to be sufficient, and has een 
fully discharged by its order. Notwithstanding this, the ap-
pellee (Cassidy) seeks to enforce a judgment for nearly ten 
times the amount of the debt found to be due in that ecree, 
and now discharged. It is apparent that the effort is uncon 
scionable, and can only be allowed under the influence o 
some inflexible and imperious rule of the court, that ePnV 
the appellants of any title to its interposition. But the 
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of Chancery of Tennessee, upon sufficient proof, has declared 
that the surety had been “lulled into security” by the delusive 
promises of his creditor, and that he has been the victim of 
artifice and circumvention; that the judgment against him 
was obtained in contempt of the injunction of the court, and 
that the assertion of any right under it would be fraudulent. 
This decree remains in full force and effect.

These circumstances furnish additional motives for the in-
tervention of the equitable powers of the court for the relief 
of the appellants.

It is the opinion of this court, that the decree of the Circuit 
Court is erroneous, and must be reversed. The cause is re-
manded, with directions to the Circuit Court to enter a decree 
perpetuating the injunction.

Joseph  Pennock  and  Nathan  F. Hart , Appellants , v . George  
8. Coe , Trus tee  of  the  Cleveland , Zanesvi lle , and  Cin -
cinnati  Railroad  Company .

A railroad company authorized to borrow money and issue their bonds, to ena- 
e themselves to finish and stock the road, may mortgage as security not 

on y the then-acquired property, but such as may be acquired in future.
. ough the maxim is true, that a person cannot grant what he has not got, yet, 
in t is case, a grant can take effect upon the property when it is brought into 
xistence, and belongs to the grantor in fulfilment of an express agreement, 
nn e on a good and valid consideration, when no rule of law is infringed 
ng ts of a third party prejudiced. The mortgage attached to the future 
quisitions as described in it, from the time they came into existence, and 

were placed on the road.
suit ’ W^ere second mortgagees and holders of bonds of a second issue brought 
upo UP°Q * °Se ^On^s’ recovered judgment, issued execution, and levied it 
m a the rolling stock, which was not in existence when the first 
nfWaS given’ the judgment creditors must be postponed to the claims 

lu th fifSt mort°agees-
Borat" eSen^ case, a reasonable interpretation of the statutes creating the cor- 

A bondholdWOU^ *n making the road where it was made.
issued ” er ° a C^ass covered by a mortgage to secure the class of bonds 
law be 1 CaS$ insolvency °f the obligors cannot, by getting judgment at 
securit Perm'tted to sell a portion of the property devoted to the common 
ew ',S wou^ disturb the pro rata distribution among the bondhold-

t0 Which are equitably entitled.
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This  was an appeal from the Circuit Court of the United 
States for the northern district of Ohio.

The bill was filed in the Circuit Court by Coe, mortgagee 
of the road of the railroad company in trust, for securing the 
payment of its bonds, to enjoin the execution of a judgment 
recovered at law against the company by Pennock and Hart, 
two of the defendants.

The facts of the case are stated in the opinion of the court.
After the case was ready for a hearing, at September term, 

1857, the Circuit Court passed the following decree:
“ This cause came on to be heard upon the bill of the com-

plainant, the joint answ'er of Joseph Pennock and Nathan F. 
Hart, the separate answer of the Cleveland, Zanesville, and 
Cincinnati Railroad Company, the replication to said answer, 
the exhibits and testimony, and the motion of said Pennock 
and Hart to dissolve the injunction heretofore allowed in this 
case, and was argued by counsel. On consideration whereof, 
the court do overrule said motion; and the entire facts in the 
case being before the court, and the arguments of the counsel 
upon the motion to dissolve said injunction embracing the 
entire merits of the case, the court do order, adjudge, and de-
cree, that said injunction be made perpetual, and that the said 
Pennock and Hart be forever restrained from selling, or 
causing to be sold, by the marshal, the locomotives, tenders, 
and cars, mentioned in said bill, to satisfy the judgment re-
covered by them against said railroad company therein de-
scribed.” ,

From this decree, Pennock and Hart appealed to this cou

It was argued by Mr. Stanton for the appellant, upon which 
side there was also a brief filed by Mr. Spalding and Mr. & 
sons, and by Mr. Otis for the appellee.

The arguments upon the question whether the mortga^, 
was void, on the ground of uncertainty as to the prop6 
described or attempted to be described therein, and convey 
to the mortgagee, are omitted from this report, inasmuc 
the court did not think it necessary to decide that pom • 
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the other and principal branch of the case, viz: whether the 
mortgage was good as conveying subsequently-acquired prop-
erty, the views of the respective counsel were as follows, as 
also upon the point whether the railroad company were 
authorized to make the road 'which they did make.

The counsel for the appellants stated the law which gov-
erned the case to be the following:

The laws of Ohio authorizing railroad companies to borrow 
money and secure the payment of the same, are found in the 
“act regulating railroad companies,” passed February 11, 
1848, sec. 13, and in the “ act to provide for the creation of 
incorporated companies in the State of Ohio,” passed May 1, 
1852, sec. 14.

See Swan’s Revised Statutes of Ohio, pages 199 and 203.
To secure the payment of money borrowed, they “may 

pledge the property and income of such company.”
The act to revive and amend an act to incorporate the Cleve-

land and Pittsburgh Railroad Company, passed March 11th, 
1845, which is claimed to be the charter of the Cleveland, 

anesville, and Cincinnati Railroad Company, provides, in 
section six, that “ the said company, by its proper officers, 

u y authorized by the directors, is hereby authorized and 
empowered to mortgage, hypothecate, or pledge, all or any 
par of said railroad, or of any other real or personal property 

e onging to said company, or of any portion of the tolls and 
revenues of said company which may thereafter accrue, for the 
purpose of raising money to construct said railroad, or to pay 

e s incurred in the construction thereof.”
Local Laws of Ohio, vol. 43, page 401.

of th18 ín8^8ted’ On *he  Part °f the appellants, that so much 
Cl 1 lnden^ure’ rnade between the Akron branch of the 
Coe t Pittsburgh Railroad Company and George S. 
iu pl ¿U8^ee’ 0U hrst day April, 1852, as purports to put 
aud veoiF °r raor^age “future acquisitions,” is inoperative

Yelverton v. Yelverton, Croke Elizabeth, 401.
Cornyns Digest, Grant D., vol. 4, page 310.



120 SUPREME COURT.

Pennock et al. v. Coe.

Mogg v. Baker, 3 Mees, and Welsh., 195.
Jones r. Richardson, 10 Metcalf, 481.
Moody v. Wright, 13 Metcalf, 17.
Otis v. Sill, 8 Barbour S. C. Rep., 102.
Rose v. Bevan, 10 Md., 466.

The railroad company had no authority, as a corporate 
body, to make a railway from “ Hudson to Millersburg,” and, 
as a necessary consequence, had no power to borrow money 
for that purpose. The charter only authorizes the construc-
tion of a railroad from Hudson, in Summit county, to Woos-
ter, in Wayne county, or some other point in the Ohio and 
Pennsylvania railroad between Massillon and Wooster.

See Ohio Local Laws, vol. 49, page 468.
As the road is located, the southern terminus, according to 

the charter, would be Orville, in Wayne county, which is a 
point in the Ohio and Pennsylvania railroad between Massil-
lon and Wooster, distant thirty-eight miles from Hudson.

Money was borrowed to make the road to Millersburg, in 
Holmes county, which is twenty-three miles south of Orville, 
where the road should have stopped under the charter.

“ Corporate powers are never to be created by implication 
nor extended by construction.”

Penn. Railroad Company v. the Canal Commissioners, 21
Penn. State Rep., 9.

Stormfeltz v. the Manor Turnpike Co., 13 Penn. State 
Rep., 555.

East Anglian Railway Co. v. Eastern Counties Railway 
Co., 7 Eng. Law and Eq., 505.

Act regulating Railroad Mortgages in Ohio, Swan s Rev- 
Statutes, 241.

Coleman v. the Eastern Counties Railway Co., 4 ng- 
Railway Cases, 382.

Perrine v. Chesapeake and Delaware Canal Co., 9 °w
ard’s Rep., 172. ।

Inhabitants of Springfield v. Connecticut River Rairoa 
Co., 4 Cushing, 63.

Logan v. Earl Courtown, 13 Beav., 22.
Green et al. v. Seymour et al., 3 Sandford’s Chan. R-,
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The Penn. &c. Co. v. Dandridge, 8 Gill and Johns., 248.
“Notes given by a corporation in violation of law are void.” 

Mr. Justice McLean in Root v. Goddard, 3 McLean Rep., 
102.

McGintry v. Reeves, 10 Ala., 137.
Commonwealth v. the Erie and Northeast R. R. Co., 27 

Penn. State Rep., 339.
Peavey r. the Calais R. R. Co., 30 Maine Rep., 498.

A right cannot be claimed by a corporation under ambigu-
ous terms.

Mr. Justice McLean in Charles River Bridge Case, 11 
Peters, 559.

With respect to that point of the case which related to the 
power of the company to make the road in question, Mr. Otis, 
counsel for the appellees, cited and commented on the follow-
ing statutes of Ohio:

1836, March 14; 1845, March 11.
1851, February 19; 1850, February 21.
1846, February 26 ; 1846, March 2.
1848, February 18; 1848, February 24.
1847, February 8 ; 1849, March 12.

It would occupy too much room to follow him through the 
examination of them all.

With 
lows:

respect to the other point, his argument was as fol-

at the mortgage to Coe is a lien upon the machinery 
Cars levied upon, though the same were not in existence 
6 ^me Said m°rtgage was executed, and though the same 

not ecome a part of the road, by accession, when placed 
upon it. J r
to b°T PUrPose ^his argument, I am willing to admit it 
mort 6 £enefal ru^e ^ie common law, that nothing can be 

r gaged which is not in existence and does not belong to 
mortgagor at the time the mortgage is executed.

tixoritie8^r0^OS^^0n established by the following au-

Wmslow v. Merchants’ Ins. Co., 4 Met., 306.
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Jones v. Richardson, 10 Met., 481.
Lunn v. Thornton, 1 M. G. and S., 379.
Otis v. Sill, 8 Barb., 102.

But these very authorities also establish the fact that this 
rule is founded solely upon a technicality. A mortgage is a 
sale upon condition ; and, as before stated, by the rule of the 
common law there can be no sale of a thing not in existence, 
and which is not at the time the property of the seller.

The rule of the civil law is the very reverse of that of the 
common law in this particular, and is thus stated by Domat:

“ Those who bind themselves by any engagement whatso-
ever may, for the security of their performance of the engage-
ment on their part, appropriate and mortgage, not only the 
estate they are masters of at the time of contracting, but like-
wise all the estate which they shall be afterwards seized or 
possessed of. And this mortgage extends to all the things 
which they shall afterwards acquire, that are capable of being 
mortgaged, by what title soever it be that they acquire them, 
and even to those which are not in being when the obligation 
is contracted; so that the fruits which shall grow upon the 
lands will be comprehended in the mortgage of an estate to 
come.”

1 Domat, (Cushing’s ed.,) 649, art. 5.
“ Although the mortgage be restrained to certain things, yet 

it will nevertheless extend to all that shall arise or proceed 
from that thing which is mortgaged, or that shall augment it 
and make part of it. Thus, the fruits which grow on the lands 
that are mortgaged are subject to the mortgage while they 
continue unseparated from the ground. Thus, when a stud o 
horses, a herd of cattle, or a flock of sheep, is put in pawn into 
the creditor’s hands, the foals, the lambs, and other beasts 
which they bring forth, and which augment their number, are 
likewise engaged for the creditor’s security. And if the who e 
herd or flock be entirely changed, the heads which have re 
newed it are engaged in the same manner as the old stoc . 
Thus, •when the bounds of a piece of ground that is mortgage 
happen to be enlarged by that which the course of a river may 
add to it, the mortgage extends to that which has augmen e 
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the ground. Thus, a house that is built on a ground which 
is mortgaged, is subject likewise to the mortgage. And if, on 
the contrary, a house be mortgaged, and it perishes by fire, or 
falls through decay, the mortgage will subsist on the ground 
where the house stood. Thus, when a debtor mortgages a 
piece of ground of which he had only the bare property, another 
enjoying the usufruct of it, when the said right to the usufruct 
comes to be extinct, the mortgage will comprehend the ground 
with the fruits.”

Ib., 650, art. 7.
There is, therefore, no inherent difficulty in making a mort-

gage which shall extend to after-acquired property, or property 
not in esse. And courts of equity which are not trammelled by 
the technical rules of the common law in the administration 
of justice, both in England and in this country, uphold such 
mortgages, in pursuance of the rule of the civil law, when ne-
cessary to carry into effect the honest and just contracts of 
parties according to their real intentions.

Fonblanque, B. 1, ch. 4, sec. 2.
Ib., ch. 5, sec. 8.
1 Powell on Mort., 190.
Coote on Mort. Law, Lib. ed., 185.
Noel v. Burley, 3 Simons, 103.
Metcalf v. Archbishop of York, 1 Myl. and Or., 553.
Langton v. Horton, 1 Hare, 539.
Matter of Howe, 1 Paige, 125, 129.
White v. Carpenter, 2 Paige, 217, 266.
Abbot v. Gordon, 7 Shepley, 408.
Foreman v. Proctor, 9 B. Mon., 124.
Jenke’s Adm. v. Goffe, 1 R. I. Rep., 511.
Md v. the Mayor of New York, 2 Seld., 179, 186.
Winslow v. Mitchell, 2 Story, 630.
Story Eq. Jur., secs. 1040, 1040 b, 1055.

Judo- case Winslow v. Mitchell, above cited,
v 5$. *ory ^ates the rule to be, “that wherever the parties, 
either611 COn^rac^’ intended to create a positive lien or charge, 
ow^d^011 FGal °r UP°D Personai property, whether then 

y the assignor or contractor or not, or if personal 
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property, whether it is then in being or not, it attaches in 
equity as a lien or charge upon the particular property, as soon 
as the assignor or contractor acquires a title thereto, against 
the latter, and all persons asserting a claim thereto, under 
him, either voluntarily or with notice, or in bankruptcy.”

And the particular question raised in this case has been de-
termined in the following cases.

Willinck v. the Morris Canal Co., 3 Green’s Chy., 377.
Pierce v. Emery, 32 N. H. Rep., 484.
Seymour v. Canandaigua and Niagara Falls R. R. Co., 25

Barb., 286.
Farmers’ Loan and Trust Co. v. Hendrickson, ib., 484.

• Philips & Jordon v. Winslow, Trustee, &c., (Kentucky 
Court of Appeals,) 2 Weekly Law Gazette, 4.

Ludlow v. Hurd et al., (Superior Court of Cincinnati,) 6 
Am. Law Reg., 493.

I also refer to the opinion of Judge Mc Lean , pronounced 
in the case at bar, in the Circuit Court, reported in 6 Am. 
Law Reg., 27.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the northern district of Ohio.
The bill was filed in the court below, by Coe, mortgagee of 

the road of the railroad company, in trust, for securing the pay-
ment of its bonds, to enjoin the execution of a judgment re-
covered at law against the company, by Pennock and Hart, 
two of the defendants.

The facts of the case are these: The Cleveland, Zanesville, 
and Cincinnati Railroad Co., created a body politic and cor-
porate by the laws of Ohio, to make a railroad between certain 
termini in that State, in pursuance of authority conferred by 
law, issued bonds to the amount of $500,000, payable ten 
years from date, with interest at the rate of seven per cent., 
payable semi-annually, on the first day of April and October 
in each year, and, to secure the payment of the same, execute 
a mortgage of the railroad and its equipments to the comp &in 
ant, in trust for the bondholders, the description of whic is 
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in the words following: “ All the present and future to be ac-
quired property of the parties of the first part; that is to say, 
their road, made or to be made, including the right of way, 
and the land occupied thereby, together with the superstructure 
and tracks thereon, and all rails and other materials used there-
in, or procured therefor, with the above-described bonds, or 
the money obtained therefor, bridges, viaducts, culverts, fences, 
depots, grounds and buildings thereon, engines, tenders, cars, 
tools, machinery, materials, contracts, and all other personal 
property, right thereto, or interest therein, together with the 
tolls, rents, or income, to be had or levied therefrom, and all 
franchises, rights, and privileges, of the parties of the first part, 
in, to, or concerning the same.” At the time of the issuing 
of these bonds, and the execution of the mortgage, the rail-
road was in the course of construction, but only a small por-
tion of it finished. It was constructed and equipped almost 
entirely by means of the funds raised from these bonds, to-
gether with a second issue to the amount of $700,000. The 
road cost upwards of $1,500,000. The stock subscribed and 
paid in, amounted only to some $369,000.

The mortgage securing the payment of the second isstie 
bears date the first of November, 1854, and was made to one 
Jeorge Mygatt, in trust for the bondholders, and the property 
escribed in and covered by it is the same as that described 

in the first mortgage. The road was finished to Millersburg, 
its present terminus south, in May, 1854, and the whole of 

e rolling stock was placed on it previous to the date of the 
second mortgage. This stock was purchased and placed on 

e road from time to time, as the locomotives and cars were 
Del,e<^ ^ie Progress of its construction.

e mortgage to the complainant contained a covenant on 
.le part of the company, that the money borrowed for the con- 

®tt°n and equipment of the road should be faithfully ap- 
with that object, and that the work should be carried on 

1 ue diligence until the same should be finished.
est default in the payment of the principal or inter- 
and°t v 6 ^on^8’ trustee was empowered to enter upon 

® possession of the road, or, at the election of a moiety 
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of the bondholders, to sell the same at public auction, and ap-
ply the proceeds to the payment of the bonds.

The defendants, Pennock and Hart, being the holders of 
sixteen of the bonds issued under the second mortgage, recov-
ered a judgment on the same, May, 1856, against the railroad 
company issued execution, and levied on a portion of the roll-
ing stock of the road, and caused the same to be advertised 
for sale.

This bill was filed to enjoin the sale, and a decree was ren-
dered perpetually enjoining it in the court below, which is now 
before us on appeal.

The first two grounds of objection taken to this decree may 
be considered together. They are: 1, that the mortgage to 
the trustee of the 1st April, 1-852, is void or inoperative, as re-
spects the locomotives and cars which were levied on under 
the execution of the defendants, inasmuch as they were not in 
existence at the date of it, but were constructed and placed 
on the road afterwards, being subsequently-acquired property 
of the company. And, 2, that the mortgage is void, on the 
ground of uncertainty as to the property described or attempt-
ed to be described therein and conveyed to the mortgagee. 
The description begins by conveying “ all the following pres-
ent and future acquired property of the said parties of the first 
part; ” and after specifying the road and the several parts of 
it, together with the rolling stock, there is added, “ and a 
other personal property, right thereto, and interest therein. 
T(liis clause, probably, from the connection in which it 13 
found, was intended to refer to property appurtenant to t e 
road, and employed in its operation, and which had not been 
enumerated; and if so, the better opinion, perhaps, is, t at i 
would be bound by the mortgage even as against judgmen 
creditors.

But it is unimportant to express any opinion upon the que. 
tion, as the property in this case (the locomotives an c® 
levied on are articles specifically enumerated; and t e o 
uncertainty existing in respect to them arises out of their 
existence at the date of the mortgage. An uncertainty o 
character need not be separately examined, as it wi. 
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resolved by a consideration of the first question, which is, 
whether or not the after-acquired rolling stock of the company 
placed upon the road attaches, in equity, to the mortgage, if 
within the description, from the time it is placed there, so as 
to protect it against the judgment creditors of the railroad 
company ?

If we are at liberty to determine this question by the terms 
and clear intent of the agreement of the parties, it will be 
found a very plain one. The company have agreed with the 
bondholders, (for the mortgagee represents them,) that if they 
will advance their money to build the road, and equip it, the 
road and equipments thus constructed, and as fast as con-
structed, shall be pledged as a security for the loan. This is 
the simple contract, when stripped of form and verbiage; and, 
in order to carry out this intent most effectually,1 and with as 
little hazard as possible to the lender, the company specially 
stipulate that the money thus borrowed shall be faithfully 
applied in the. construction and equipment of the road. And 
in further fulfilment of the intent, the company agree, that in 
case of default in the payment of principal or interest, the 
bondholders may enter upon and take possession of the road, 
and run it themselves, by their agents, applying the net pro-
ceeds to the payment of the debt.

The bondholders have fulfilled their part of the agreement— 
ey have advanced the money on the faith of the security;

t e company have also fulfilled theirs—they have made the 
roa and equipped it; it has been partially in operation since 
anuarj, 1852, and in operation upon the whole line since 
ay, 1854. The road, therefore, as described in the mort- 

cof6’ [pni ^■u^son *°  Millersburg, and which was in the 
me o construction at the date of the instrument, has been 

also 1 ’ 5°lrin^ st°ck, locomotives, tenders, and cars, 
have^801,1]0^ *U aUd were to be afterwards acquired, 
conf e<'U r?u^ existence, and placed upon it—all in 
tionT^T T*̂ ie aSreement of the parties; and the ques-
that dViefteLer iS,any rule of law or PrinciPle of equity 

such an agreement.
main ai gument urged against it is founded upon the
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maxim, that “a person cannot grant a thing which he has 
not: ” ille non habet, non dat; and many authorities are referred 
to at law to prove the proposition, and many more might have 
been added from cases in equity, for equity no more than law 
can deny it. The thing itself is an impossibility. It may, at 
once, therefore, be admitted, whenever a party undertakes, by 
deed or mortgage, to grant property, real or personal, in pre-
sent!, which does not belong to him or has no existence, the 
deed or mortgage, as the case may be, is inoperative and void, 
and this either in a court of law or equity.

But the principle has no application to the case before us. 
The mortgage here does not undertake to grant, in presenti, 
property of the company not belonging to them or not in ex-
istence at the date of it, but carefully distinguishes between 
present property and that to be afterwards acquired. Portions 
of the road had been acquired and finished, and were in ope-
ration, when the mortgage was given, upon which it is con-
ceded it took effect; other portions were acquired afterwards, 
and especially the iron and other fixtures, besides the greater 
part of the rolling stock.

The terms of the grant or conveyance are i a all present and 
future to be acquired property of the parties of the first part, 
that is to say, “ their road, made or to be made, and all rails 
and other materials, &c., including iron rails and equipments, 
procured or to be procured,” &c. We have no occasion, there-
fore, of calling in question, much less denying, the soundness 
of the maxim, so strongly urged against the effect of the mort-
gage upon the property in question, as its force and operation 
depend upon a different state of facts, and to which differen 
principles are applicable. The inquiry here is, not whe er 
a person can grant in presenti property not belonging to im, 
and not in existence, but whether the law will permit 
grant or conveyance to take effect upon the property w en i 
is brought into existence, and belongs to the grantor, in 
ment of an express agreement, founded on a good an ya 
ble consideration; and this, when no rule of law is in rin=>e, 
or rights of a third party prejudiced? The locomotives a 
cars were all placed upon the road as early as February, > 
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when, at the furthest, the mortgage attached to those in ques-
tion, according to its terms, if at all, and the judgment of the 
defendants was not recovered till May, 1856.

We think it very clear, if the company, after having re-
ceived the money upon the bonds and given the mortgage 
security, had undertaken to divert the fund from the purpose : 
to which it was devoted, namely, the construction of the road 
and its equipment, and upon which the security mainly de-
pended, a court of equity would have interposed, and enforced 
a specific performance. One of the covenants was, that the 
money should be faithfully applied to the building and equip-
ment of the road; or if, after the road was put in operation, 
the company had undertaken to divert the rolling stock from 
the use of the road, a like interposition might have been in-
voked, and this in order to protect the security of the bond-
holders. And if a court of equity would thus have compelled 
a specific performance of the contract, we may certainly with 
confidence conclude that it would sanction the voluntary per-
formance of it by the parties themselves, and give effect to the 
security as soon as the property is brought into existence.

The case of Langton v. Hasten (1 Hare’s Ch. R., 549) sup-
ports this view. The mortgage security in that case was the 
assignment of the ship Eoxhound, then on her voyage to the 
“Outh seas, together with all and singular her masts, &c., 

and all oil and head matter, and other cargo, which might he 
caught or brought home on the said ship, on and from her then 
present voyage.” The cargo was levied on by a judgment cred-
itor on the arrival of the ship at home. A bill was filed to 

ave ^le mortgage declared a good and valid security for the 
moneys advanced, and that the complainants be entitled to 
®editoDe^^ secur^^’ preference to the judgment 

he vice chancellor, in giving his opinion, observed: “Is 
trapf16 a !ukject to be acquired after the date of a con- 

, cJnnot> in equity, be claimed by a purchaser for value 
under that contract ? ”
totnVr~ Question, he said: “ It is impossible 

u , or some purposes at least, that by contract an in- 
vol . xxin. 9 9 * 
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terest in a thing not in existence at the time of the contract 
may, in equity, become the property of the purchaser for 
value.” And, after reviewing the cases in the hooks, he con-
cludes: “I cannot, without going in opposition to many 
authorities which have been cited, throw any doubt upon the 
point that Bixnie, the contracting party, would be bound by 
the assignment to the plaintiffs.”

There are many cases in this country confirming this doc-
trine, and which have led to the practice extensively of giving 
this sort of security, especially in railroad and other similar 
great and important enterprises of the day. (2 Selden R, 
179; 3 Green Ch. R., 377; 32 N. H. Rep., 484; 25 Barb., 
286; ib., 284; 18 B. Munro, 431; Redfield on Railways, 590, 
and note; 2 Story R., 630; 7 Jurist, 771; Tapfield v. Hill-
man.)

In the case of Tapfield v. Hillman, Tindall, Ch. J., seems 
inclined to the opinion that, even at law, a mortgage security 
of future acquisitions might have effect given to it, if the terms 
indicated an intent to comprehend them.

The counsel for the appellee referred to the case of Chapman 
v. Weimer & Steinbacker, (4 Ohio R., 481,) as denying effect 
to a mortgage upon after-acquired property. But that was a 
case at law; and even there the court held that the mortgage 
attached after the property was acquired, from the time the 
right was asserted by the mortgagee.

In conclusion upon this point, we are satisfied that the mo 
gage attached to the future acquisitions, as described in i, 
from the time they came into existence. As to the claim o 
the judgment creditors, there are several answers to it.

In the first place, the mortgage being a valid and effective 
security for the bondholders of prior date, they present e 
superior equity to have the property in question applie to 
discharge of the bonds. It is true, if the property covere 
the mortgage constituted a fund more than sufficient to p 
their demands, the court might compel the prior encum ran 
to satisfy the execution, or, on a refusal, the mortgage a 
become forfeited, compel a foreclosure and satisfaction o 
bond debt, so as to enable the judgment creditor to reac 
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surplus. Or the court might, upon any unreasonable resist-
ance of the claim of the execution creditor, or inequitable in-
terposition for delay, and to hinder and defeat the execution, 
permit a sale of the rolling stock sufficient to satisfy it. But 
no such ground has been presented, or could be sustained 
upon the facts before us. On the contrary, it cannot be denied 
but that the whole of the property mortgaged is insufficient to 
satisfy the bondholders under the first mortgage, much less 
when those under the second are included. To permit any 
interference, therefore, on the part of the judgment creditors, 
with a view to the satisfaction of their debt, consistent with 
the superior equity of the bondholders, would work only in-
convenience and harm to the latter, without any benefit to the 
former. (3 Hare’s Ch. R., 416; 9 Georgia R., 377; Redfield 
on Railw., 506; 5 Ohio R., 92.)

In the second place, the judgment sought to be enforced by 
the defendants was recovered upon bonds of the second issue, 
and secured, in common with all the bonds of that issue, upon 
this property, by virtue of the second mortgage. These bond-
holders have a common interest in this security, and are all 
equally entitled to the benefit of it; and in case of a deficiency 
° ft^d to satisfy the whole of the debt, in equity, a dis-
tribution is made among the holders pro rata. The payment 
o the bonds of the second issue are also postponed until satis- 
action of the issue comprehended within the first mortgage, 

w t e second was taken with a full knowledge of the firet. To 
permit, therefore, one of the bondholders under the second 
niortgage to proceed at law in the collection of his debt upon 
execution would not only disturb the pro rata distribution in 
case o a deficiency, and give him an inequitable preference 
ver ig associates, but also have the effect to prejudice the su- 
eri°r equity of the bondholders under the first mortgage, 
™ possesses the prior lien.
awe 8 e judgment creditors can have no interest in the man- 
q O ment or disposition of the property, except as bondholders, 
inaif C0UUk deficiency of the fund, it is unimportant to
ceiveFe W e^Gr not the court was right in refusing a re- 

r> or to direct a sale of the road with a view to a distri-
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bution of the proceeds. For aught that appears, the road has 
been managed, under its present directors, with prudence and 
fidelity, and to the satisfaction of the bondholders, the parties 
exclusively interested.

Another objection taken to the validity of the mortgage is, 
the want of power under the charter to construct the road 
from Hudson to Millersburg, and consequently to borrow 
money and pledge the road for this purpose. There is cer-
tainly some obscurity in the statutes creating this corporation 
as to the extent of the line of its road; but we agree with the 
court below7, that, upon a reasonable interpretation of them, 
the powTer is to be found in their charter. They were author-
ized to construct the road from some convenient point on the 
Cleveland and Pittsburgh road, in Hudson, Summit county, 
through Cuyahoga Falls, and Akron, to Wooster, or some 
point on the Ohio and Pennsylvania railroad, between Mas-
sillon and Wooster, and to connect with said Ohio and Penn-
sylvania road, and any other railroad running in the direction of 
Columbus. It was clearly not limited, in its southern terminus, 
to its connection with the Ohio and Pennsylvania road, for 
there is added, “ and any other railroad running in the direc-
tion of Columbus.” The extension of the road to the Ohio 
Central road at Zanesville, or at some other point on this road, 
comes fairly within the description.

We have not referred particularly to the authority of t e 
company, under the statute laws of Ohio, to borrow money 
and pledge the road for the security of the payment, as no sue 
question is presented in the brief or w7as made on the argu 
ment. Indeed, the authority seems to be full and explicit.

Decree below7 affirmed.

Charle s  Flowe rs , survivor  of  Alice  Flower s , Plaint iff  
Error , v . Francis  Foreman , survivi ng  Partne r  of  db R 
tia n  Keller , Defendant .

Where a party residing in Maryland sold land in Louisiana with a gen 
ranty to a resident of Louisiana, who was afterwards evicted from a p 
and obtained a judgment against his warrantor, whom he ha vo
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this judgment could not be rendered effective against the Maryland vendor, 
because no notice had been served upon him, and the appointment of a 
curator ad hoc was not sufficient.

An action of assumpsit having been afterwards brought against him in the 
Maryland court by the parties interested, the statute of limitations of Mary-
land was considered to be applicable to the case.

The eviction of the vendee took place when he held the land under a title differ-
ent from that which had been conveyed to him by his grantor, without the 
necessity of the execution of a writ of possession.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Maryland.

It was an action of assumpsit brought by Charles Flowers 
and Alice Flowers, of Louisiana, claiming to be heirs and 
universal legatees of Charles Mulhollan, against Foreman, 
surviving partner of Keller & Foreman.

The claim arose in this way:
There was a tract of land in Louisiana, which Calvit con-

veyed to Davis, Davis to Keller & Foreman, and these last to 
Mulhollan, under a power of attorney dated 21st December, 
1827. The attorney conveyed it to Mulhollan with a clause 
of general warranty.

fulhollan, on the same day, conveyed a part of it to 
eu en Carnal, but nothing more need be said about this 
ee for the purpose of explaining the questions which arose 

m this case.
The heirs of Calvit, in 1838, filed a petition in the District 
°nrt, paiish of Rapides, State of Louisiana, alleging that 
ey were the sole heirs of their mother, who was the lawful 

8a’d A tnth0ny that during the community between 
laud*  th” °n^ an<^ hi® wife, he purchased said tract of 
and th 8a^ die(i> leaving the petitioners her heirs, 
whil .a^er ^eir natural tutor; that in the year 1822, 
to A ^e^on.ers were minors, he sold the whole of said land 
were' f T* 8’ v'°lation of the rights of petitioners, who 
that s6’1/] 6 i^° one'half thereof, as the heirs of their mother; 
lan and ! Was ^en *n Possession of said Charles Mulhol- 
of Rniri i ,U^en Carnal, and the petition prays that one-half 

and may be adjudged to them.
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Carnal filed his answer, denying the allegations in the pe-
tition, alleging that he purchased said land from Charles Mui- 
hollan, who was bound to defend the title, and citing him in 
warranty in the suit.

Mulhollan filed his answer, denying all the allegations of 
the plaintiffs, and alleging that he purchased said land from 
said Keller & Foreman, under a general warranty, and he 
prays that said Keller & Foreman, as warrantors, may be 
cited to defend him in his title and possession, and that cwra- 
tors ad hoc may be appointed to represent the said warrantors, 
■who are absentees.

In conformity with the prayer contained in Mulhollan’s 
answer, a citation issued, not to Keller & Foreman, hut to 
George K. Waters, who is styled curator ad hoc of the parish 
of Rapides, and said Waters appeared and filed an answer, 
and undertook to defend the cause for the absentees, on whom 
no process was served, and who had no notice nor knowledge 
of the case.

The District Court gave judgment in favor of the defendant.
The case was appealed, and the Supreme Court of Louisi-

ana, on the 26th of November, 1845, reversed the decision of 
the District Court, and ordered, adjudged, and decreed, “that 
said James and Coleman Calvit do recover of the defendant, 
each and respectively, one undivided eighth of the tract of 
land described in their petition, that they be quieted in theii 
title to the said undivided eighth hereby decreed to them 
respectively as against the defendant or any person claiming 
thrqjigh or under them; ” but with regard to the question of im-
provements and rents and profits, so far as James and Coleman 
Calvit were interested, and as to the question of damages e 
tween the warrantees, the case was remanded to the Distric 
Court. And on a rehearing, the Supreme Court, on the - ti 
of October, 1845, decreed that its former judgment be main 
tained as far as it went, and that, in addition to the purposes 
for which it was ordered to be remanded, it be also reman e^ 
for the further purpose of ascertaining whether the Prl 
received by the plaintiffs’ father and tutor for the Pr^el\V.g 
dispute was applied to the payment of the community e 
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of the father and mother of the plaintiffs, to which said James 
and Coleman were bound to contribute in proportion to 
their rights thereto; and that in the mean time no writ of 
possession issue until they have paid the amount which may 
be found to be due by them on the trial of the cause in the 
lower court.

During the progress of the cause, Charles Mulhollan died, 
and Charles Flowers and Alice Flowers appeared therein as 
his heirs and universal legatees.

Charles Mulhollan died in 1846. Shortly afterwards, 
Thomas 0. Moore, the acting executor, paid to James and 
Coleman Calvit twelve hundred dollars each for their relin-
quishment of their claims to the tract of land in question.

On the 31st of May, 1853, the District Court rendered judg-
ment in favor of Charles Flowers and Alice Flowers against 
Keller & Foreman, who were represented by the curator ad 
hoc. The judgment was for eight hundred and fifty dollars, 
with interest thereon, at five per cent., from the 14th of 
November, 1846, and costs.

There being no mode of reaching Keller & Foreman, 
under this judgment, an action of assumpsit was brought 
against them, as before stated, in the Circuit Court of the 
United States for the district of Maryland. The defendants 
pleaded the statute of limitations of Maryland.

The two statutes of this State are the following, viz:
The act of 1715, chapter 23, section 2, provides that all 

actions upon the case shall be brought “within three years 
ensuing the cause of such action, and not after,” with a saving 
y section 22 in favor of persons beyond seas.

. e.act of 1818, chapter 216, section 1, repeals the saving 
lnrLe ac^ -^15, in favor of persons beyond seas.

e reader will perceive that the only question in the case 
w en the statute began to run, whether in 1846 or 1853. 

e Circuit Court granted the following instruction.
th t X defendant prays the court to instruct the jury, first, 
c a e act of the State of Maryland, passed in the year 1715, 
for .?.3, entitled, “An act for limitation of certain actions, 

r aV01 *ng su^s at law,” and the act of said State, passed in
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the year 1816, chapter 216, entitled, “An act to avoid suits at 
law,” constitute a bar to the recovery by the plaintiff in this 
case. To the granting of which instruction the plaintiff ex-
cepted, and upon this exception the case came up to this 
court.

It was argued by Mr. Brent and Mr. Phelps for the plaintiff 
in error, and by Mr. Brown, upon a brief filed by Brown and 
Brune', for the defendant.

The counsel for the plaintiff in error maintained the follow-
ing proposition:

That upon all the evidence in the case it appears, either 
that our cause of action did not accrue at all, until 31st May, 
1853, or only accrued sub modo, and in abeyance, and did not 
mature until that date; in either of which cases, we are with-
in the statutory limits.

Such part of the argument of the counsel for the plaintiffin 
error as there is room to insert, was as follows:

That said contract was broken, giving a right of action to 
the plaintiff.

(Upon the defence of limitations.) That such action accrued 
within three years prior to the institution of the suit.

These two points will be considered together.
The contract was concerning land situated in Louisiana. It 

was made in Louisiana, and there it was to be performed. The 
inquiry therefore is, what, by the lex loci, was necessary to con-
stitute a beach of the contract ?

Story’s Conf. Laws.
By the civil law, the remedy upon the obligation of war-

ranty is two-fold, and each remedy has respect to a distinct 
and independent cause of action.

The more usual remedy in the French and Louisiana prac 
tice is the one which was originally resorted to in the presen 
case, while pending in the Louisiana court. By it, the war 
rantor is formally vouched or cited in to defend his ven ee s 
title, as soon as proceedings are commenced against the latter. 
If the seller thus called in cannot defend, “the judge con-
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demns him to indemnify the defendant, by the same sentence 
by which he pronounces in favor of the original plaintiff.”

In this form of proceeding, the cause of action may be said 
to arise as soon as the vendee is troubled in his possession by 
a suit, for at that moment his right to call in his vendor in 
warranty accrues.

The other remedy is the one now being prosecuted, and 
which was rendered necessary by the fact that the first was 
ineffectual, the court which gave judgment not having juris-
diction over the absent parties.

In substance, this remedy corresponds to the ordinary com-
mon-law action of covenant, and, like it, is not available until 
final sentence is pronounced, and cannot be brought before the 
vendee has sustained an eviction, either actual or constructive.

Pothier des Ventes, part 2, C. 1, sec. 2, art. 5, sec. 2.
Domat, lib. 1, tit. 2, sec. 10.

In the present case, therefore, the cause of action did not 
accrue until eviction was consummated.

“Eviction ” is defined to be “the loss suffered by the buyer 
of the totality of the thing sold, or a part thereof, occasioned 
by the right or claim of a third person.”

Civil Code, art. 2476.
, It is decided that this text does not require actual disposses-

sion. Any holding by the vendee by a title different front 
t at acquired from his warrantor, falls within its terms. As, if 

e disturbed vendee purchases in the paramount title to quiet 
is possession, he thereby sustains a constructive eviction, and 

a right of action upon his warranty.
Pothier des Ventes, No. 96.
Landry v. Garnet, 1 Rob., 362.
Thomas v. Clement, 11 Rob., 397.
efore proceeding to apply these principles to the facts, it 

necessary premise that those facts appear from two distinct 
Cles of evidence. First, the record evidence, consisting of 
certi ed transcript of proceedings of the District Court of 

ond^fi8 PariSh’ su^ of Calvit v. Mulhollan. And sec- 
« ’ • e.Par°l and documentary evidence returned with the 
commission.
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This distinction is important, in view of the peculiar form 
of the instruction given below. If that instruction can be 
supported upon the facts disclosed by the record evidence 
alone, we concede that it is unobjectionable in point of form. 
If, however, it is predicated in any the least degree upon the 
parol testimony, it is fatally defective; and for this plain rea-
son, that it takes the testimony from the jury, who are the 
sole judges of its credibility, by a peremptory charge that the 
statutes of limitations constituted a bar.

The law should have been given to the jury hypothetically, 
leaving them to find the facts.

Budd v. Brooke, 3 Gill, 198.
Calvert v. Coxe, 1 Gill, 95.
Charleston Ins. Co. v Corner, 2 Gill, 410.
Ragan v. Gaither, 11 G and J., 472.

It may also be premised, that in an action for breach of 
warranty, the record of the suit in which the title paramount 
was litigated is conclusive evidence of the eviction, in cases 
where the warrantor had notice, and an opportunity to defend 
his vendor’s title. Where no such title was given, the record 
is still prima facie evidence, not only of the validity of the par-
amount claim, but of its extent, &c.

Civ. Code, art., 2493, 2494.
Clark v. Carrington, 7 Cranch, 308.

It may well be argued, that in the present case the defendan 
had such notice.

Field v. Gibbs, Pet. C. C. R., 155.
Roberts v. Caldwell, 5 Dana, 512.
Wernwag v. Pawling, 5 G. and J., 500.

But, whether notice or not, the record is properly m evi 
dence.

Hanson v. Buckner, 4 Dana, 251.
Owings v. Hull, 9 Peters, 627.

Now, first examine the facts of this case, as they &PP 
from the record evidence, independent of the parol testimc• , 
to determine whether these facts alone do not give t e p 
tiff a right of action, to which the statute of limitations 
a bar.
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The litigation upon the paramount title commences in 1838. 
In 1843, the District Court renders an adverse judgment, and 
the defeated claimants appeal. In 1845, the appellate*  court 
affirms this judgment as to two of the claimants, but reverses 
it as to the two youngest, and decides that they are entitled 
to recover each an undivided eighth.

Pausing an instant at this point, we ask whether this de-
cree, even if it had been in terms a final judgment, would, by 
the law of Louisiana, have per se amounted to an eviction.

The answer is clearly that it would not.
Murray v. Bacon, 7 New S., 271.

The recital in the final judgment, “ whereas his legal repre-
sentatives have been evicted by the decree of the court,” &c., 
when taken in connection with the decree to which it refers, 
obviously does not use the term in its strict, technical sense. 
If a technical eviction is meant at all, it can only be by relation.

But the decision of the appellate tribunal was not a final 
decree, but, on the contrary, preliminary and prospective 
merely, contemplating further proceedings, and prescribing 
future action as a condition precedent to a complete eviction.

So far, then, there is no eviction—therefore, no breach of 
warranty therefore, no right of action; and hence we may 
safely assume that down to November, 1845, limitations have 
not commenced to run against us.

Resuming the inspection of the Louisiana record, (to which, 
oi the present, we are confining ourselves,) from the time the 

<ecree of the appellate tribunal was filed in the District Court 
ln ovember, 1845, nothing appears which has the remotest 
reation to an eviction, until 1853—the intervening minutes 
8 owing no more than that the suit was still pending in the 

w net Court, revived in the name of the “legal representa- 
ives of the deceased defendant, Mulhollan.

n the 30th May, 1853, the present plaintiff, with his now 
eceased co-plaintiff, for the first time appear in the cause, 

versaHiem8elVeS ^ar^es *n their capacity as “heirs and uni- 
and d f ^ees ’ tbe original defendant, adopt his answers 

. ence®’ and ask for judgment over against the warrant- 
’ m case judgment be rendered in favor of plaintiffs.
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And on the next day (31st May) there is an entry of what 
purports to be a final judgment of the District Court, reciting 
the decree of the court above, and also reciting the fact, which 
for the first time appears, that “the legal representatives of 
Charles Mulhollan have purchased the claims of said Calvi ts 
for the sum of $2,400.”

Within the principles laid down, this recital furnishes at 
once a state of facts such as by the lex loci amounts to an 
eviction, and gives a right of action upon the warranty.

See cases before cited, 1 Rob. 362, and 11 R., 397.
The record, however, does not furnish the date at which the 

purchase was made. That it does not do this expressly, is 
certain. That it does not fix the exact date by implication, 
is equally clear.

It is true, the judgment in awarding interest upon the $850, 
the sum which it entitles the Flowers’s to recover against the 
warrantors, does compute from the 14th November, 1846. 
But it does not connect this date in any manner with the 
previons recital of the purchase; and it would be a violent 
construction, certainly, which should force such a connection, 
independent of any extrinsic information. And it is to be 
borne in mind, that we are now considering the case upon the 
record evidence alone.

Nor is it for us to supply the omission caused by the silence 
of the record with respect to time. It is for the defendant, 
who relies upon limitations, to show that we are barred. It 
is enough for us to show, that at all events, upon the 31st 
May, 1853, we had a cause of action, without being require 
to prove how long before we might have had it.

If, then, it appears by the record alone, that upon the 31st 
May, 1853, the litigation upon the paramount title was 
brought to a close by final judgment, and that upon that ay 
we stood as purchasers of the paramount claims, with nothin;, 
in the record to show that we were such purchasers long an 
terior to that time, we submit that the instruction given y 
the court below, that we were barred by limitations, was erro-
neous, inasmuch as we commenced one suit within less 
three years from said date, to wit: on the 3d November,
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We now proceed to consider the case, as it may be modified 
by the parol testimony.

The depositions of J. A. Calvit and Judge Ogden disclose 
the fact that the relinquishment of the paramount claims was 
made on the 14th November, 1846, and that the purchase was 
made by Thomas 0. Moore, the acting executor of Mulhollan.

Upon this evidence, the attempt is made to set up the bar 
of limitations against the heirs, by dating their right of action 
back to the time when a voluntary payment was made by the 
executor.

There is nothing to show that the heirs authorized this 
arrangement concerning their land, or that they were privy 
to it in any manner. And we submit, that they were not 
bound nor concluded by it, directly or indirectly, until the 
31st May, 1853, when the final judgment, rendered the day 
after their appearance in the suit, by reciting the payment, 
showed that they had ratified and adopted it as their own.

Until adopted by the heirs, the purchase of the Calvits’ 
claims by Moore, although doubtless made in “good faith,” 
and as the “best arrangement that could be made for the 
estate, yet not being within the scope of his executorial 
powers, was no more the act of the heirs than if made by an 
entire stranger for purposes of speculation.

Brush v. Ware, 15 Pet., 93—111.
Code La., art. 1652.
Anderson’s Executors v. Anderson’s Heirs, 10 La., 35.
e doctrine is well settled, that an action upon warranty 

niay be brought by the executors, provided the breach be 
urmg fijQ lifetime of the testator; but if the breach occur 

is death, the action can only be maintained by*  the 

1 Parsons Cont., 109.
Rawlings v. Adams, 7 Md., 49.

thia 18 ^eref°re, that no right of action accrued upon 
execCt°ntract of warranty, until the 31st May, 1853. The 
then]1 f 1 C0U^ n°t have sued: 1st, because the payment by 
auth i C0U8*̂ ute an eviction at all, they not being 

°rize to represent the land; and 2d, because, even if
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such payment did constitute an eviction, the breach was not 
until after the death of Mulhollan, the warrantee, in which 
case the heirs alone could maintain an action.

Nor could the heirs have sued, for they had not then rati-
fied the voluntary and gratuitous act of the executors, and 
made the payment their own.

There being no parties competent to sue, limitations could 
not run.

Fishwick v. Sewell, 4 H. and J., 393.

The counsel for the defendant in error made the following 
points:

I. This is an action of trespass on the case on a promise, 
otherwise called an action of assumpsit.

The cause of action of the plaintiff in error, if any he had, 
accrued, and limitations began to run on the 14th of Novem-
ber, 1846, when payment was made by the executor of Mul-
hollan in behalf of the estate. And therefore more than three 
years had elapsed before the bringing of this action on the 
3d of November, 1855, and the claim is barred by the acts of 
limitation of the State of Maryland of 1715, ch. 23, sec. 2, and 
1818, ch. 216, sec. 1.

Beatty’s Adm’rs. v. Burnes’s Adm’rs., 8 Cranch, 98.
Murdoch v. Winter, 1 H. and G., 471.
Frey v. Kirk, 4 G. and J., 509.
Sprague v. Baker, 17 Mass., 591.
Loomis v. Bedel, 11 N. II.,' 74.
Day v. Chism, 10 Wheat., 452.
2 Greenleaf’s Ev., sec. 244.
Foote v. Burnet, 10 Ohio Wilcox, 330.

II. The judgment of the District Court of the State o 
Louisiana, in favor of Charles H. Flowers and Alice 
against Christopher Keller and Francis Foreman, for § > 
with interest from the 14th of November, 1846, the ate 
the payment by Mulhollan’s executor, is void, the court co 
having no jurisdiction in the case, the defendants never avl^ 
been served with process, and never having had no^ic^ 
knowledge of the case. The judgment against Keller is 
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wrong name. His true name was Christian, not Christopher 
Keller, and he was in fact dead at the time when it was ren-
dered, although that fact does not appear by the record. But 
the plaintiff in error does not sue on this judgment, or claim 
thereunder. If the judgment were valid, his cause of action 
would be merged therein, and suit would have to be brought 
on the judgment, and the form of action would be debt, not 
assumpsit.

Harris v. Hardeman, 14 How., 339.

Mr. Justice WAYNE delivered the opinion of the court.
We shall cite such facts in this record as are necessary to 

show the relations and obligations of the parties to it, under 
the laws of the State of Louisiana, and in that of the Circuit 
Court of the United States for the district of Maryland, from 
which it has been brought here by writ of error.

The plaintiffs are the heirs and universal legatees of Charles 
Mulhollan, to whom Keller & Foreman sold a tract of land, 
with an obligation of warranty. On the same day that the 
conveyance was executed to Mulhollan, he conveyed by deed 
a part of the land to Reuben Carnal, with a like clause of gen-
eral waranty.

Afterwards, William J. Calvit, Elizabeth G. Calvit, James 
• Calvit, and Coleman W. Calvit, filed their petition in the 
istrict Court for the parish of Rapides, alleging that they 

were the heirs of their mother, the lawful wife of their father, 
nt ony. Calvit, and that they were entitled to half of the 

an , as it had been purchased by their father during their 
10 er s coverture with him, which superinduced between 
em a community of acquests or gains—there having been by 

to the contrary. And they allege, also, 
a nart eif a^er’ as their natural tutor, had sold the land, for 

• i . 0 which they petitioned, while they were minors, in 
violation of their rights.
CarnT ^U^er ^ate, that Charles Mulhollan and Reuben 
of it LT? ^ie lan<t> an<i ash that one-half

Bei 1& 6 a<^udged to them, as the heirs of their mother.
nS us brought into court, Mulhollan and Carnal filed 
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their answers. Each deny the allegations of the plaintiffs— 
Carnal citing Mulhollan into court as his warrantor; and 
Mulhollan alleges, in his answer, that he had purchased the 
land from Keller & Foreman, with a general warranty. He 
asks that they might be cited, to defend him in his title and 
possession; and that, as they were absentees from the State 
of Louisiana, he prayed for the appointment of curators ad 
hoc, to represent them in the case.

George K. Waters was designated by the court as their cu-
rator ; and, upon being summoned, appeared in that relation, 
and, assuming to be the attorney of Keller & Foreman, filed 
an answer for them. Keller & Foreman, however, never had 
any knowledge of the suit, nor any notice of the appointment 
of Waters as curator.

Waters, in his answer, cited in warranty the legal representa-
tives of A. J. Davis, deceased, from whom Keller & Foreman 
had bought the land.

The legal representatives of Davis appeared, by George 
Purvis, their curator, and in their turn cite in warranty, An-
thony Calvit, their ancestor’s vendor, who was the father of 
the plaintiff, by whom the land had been sold to Davis. An-
thony Calvit appeared by attorney, denying the petitioners 
allegations.

After several continuances, the case was brought to trial in 
the District Court, and judgment was entered for the defen • 
ants. The plaintiff carried it by appeal to the Supreme Court 
of Louisiana. The judgment of the court below was reversed, 
on the 26th November, 1845. That court decided that the two 
youngest petitioners, James and Coleman Calvit, were eac 
entitled to one undivided eighth of the land in controversy, 
but that William J. Calvit and Elizabeth G. Calvit were exc u 
ded from recovering, on account of the prescription of ten an 
twenty years, which Mulhollan had pleaded in his answer. 
The court then remanded the cause to the District Court, o 
further proceedings on the question of improvements, cos , 
and profits, and of damages between the warrantors.

Afterwards, on a rehearing, the Supreme Court 
further inquiry to be made, for the purpose of asce 1 o
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whether the price received for the land by the father and tutor 
of the plaintiff had been applied to the payment of the debts 
of the community of their father and mother; “and it ordered, 
if any of it had been, that James and Coleman Calvit should 
contribute in proportion to their rights in the land; and that, 
in the mean time, no writ of possession should issue until they 
had paid the amount which the court below might determine 
to be due by them.”

After the rendition of the Supreme Court’s decree, Charles 
Mulhollan died. His will was admitted to probate on the 11th 
July, 1846, On the same day his death was suggested, and 
an order was passed to renew the suit in the names of his legal 
representatives. Three days afterwards, Thomas O. Moore, 
the executor of Mulhollan, paid to James and Coleman Cal-
vit $2,400 for a relinquishment of their claims to the land in 
controversy, and of all their rights in the judgment which had 
been rendered in their favor.

No further proceedings were had in the suit from the 11th 
ovember, 1846, to the 30th May, 1853, when the plaintiffs in 

t is suit made themselves parties, as heirs and universal lega-
tees of their uncle, Charles Mulhollan, the original defendant.

ey adopted his answers and defences, and ask for judgment 
against his warrantors, Keller & Foreman; which was given 
?n e following day, in the District Court, to which the cause 
\ aen remanded, for those purposes only heretofore stated, 

re •3&Ve ^een relations of the parties named in the 
^cor , lu Distrjc^. an(j Supreme Court of the State of 

uisiana. Whatever was the liability of Keller & Fore- 
to th Warrai^ors Mulhollan, they never were subjected
/ Jur*s<liction of the District Court, by any valid proceed-

*° enal)le bhat court to carry that liability into a 
his pa  en  111 favor Mulhollan, their vendee, or in favor of 

Wh* reSy?ta^ve8’ Charles and Alice Flowers.
asked th t ^°^an an8wered the petition of the Calvits, and 
his warra t e^er & -^oreinan should be cited into court as 
them to T Or8> n0 c^a^on for that purpose was served upon 
to reDrese0*80^ ^ne Was *88ued for an{l served upon Waters,

V0Ti xxiii  em  a S CUra ^or hoc; but that was insufficient 
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to give to the District Court jurisdiction to pronounce judg-
ment against them, though that court did do so. Hence it is 
that this action of assumpsit was instituted, to recover damages 
alleged to have been sustained upon a breach of the warranty 
of Keller & Foreman to Mulhollan.

In the declaration in this action, it is recited that Keller & 
Foreman had conveyed to Mulhollan a tract of land, with war-
ranty, and that the Supreme Court had adjudged that James 
and Coleman Calvit were each entitled to an undivided eighth 
of the same. They were declared to have entered into the 
same, and evicted Mulhollan from it; in consequence of 
which, Mulhollan, to regain his possession, had paid to James 
and Coleman Calvit twenty-four hundred dollars, for the re-
linquishment of their claims to the land. To this action, the 
defendant pleaded non assumpsit; and it was agreed in wri-
ting, by the counsel in the cause, that, under such issue, 
all errors in pleading should be mutually waived, and that the 
defendant was to be permitted, under it, to rely upon the 
statute of limitations.

Upon the trial of the case, that point was urged. The stat-
utes of Maryland of the years 1715, ch. 23, and 1818, ch. 216, 
entitled, Acts to avoid suits at law, were insisted upon, as con-
stituting a bar to the recovery of the plaintiffs. Such was the 
instruction given by the court.

There is no error in the instruction. More than three years 
had elapsed after their right of action had accrued, before t: e 
plaintiffs brought their suit. Their uncle had been judicia y 
declared not to be entitled to a part of the land by the decree 
of the Supreme Court. That of itself was an eviction un er 
the law of Louisiana, though the court postponed giving a wn 
of possession to the parties in whose favor its decree was ma e, 
for the purpose of having certain points ascertained in w 
all the parties to the cause were interested—no one o J 
more so than Mulhollan himself. The date of the 
Court’s decree in favor of the two Calvits is 26th -^ove^, J 
1845, shortly after Mulhollan died. The District Cour 
not then adjudged those points for which the case 
remanded to it.
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Before that was done by the court, and soon after Mulhol- 
lan’s death, his active executor, Moore, on the 14th Novem-
ber, 1846, bought from the two Calvits their claim to that 
part of the land which had been decreed to them by the Su-
preme Court. This itself was an eviction, though the Supreme 
Court, in deciding upon these rights to the land, had withheld 
from the Calvits a writ of possession. It is not necessary, to 
constitute an eviction, that the purchaser of land should be 
actually dispossessed. (11 Rob., 397.) It was also ruled, in 
the same case, that an eviction may take place when the vendee 
continues to hold the property under a different title from 
that transferred to him by his vendor. In this instance, Mul- 
hollan’s representatives held the title to a part of the land, 
originally bought by him from Davis as a whole, by the pur-
chase of Janies and Coleman Calvit’s undivided eighth.

The same conclusions had been previously ruled by the same 
court in Auguste Landry v. Honore Felix Camel, 1 Robinson, 
362. The court’s language is: “ It is true that, by the author-
ities to which we have been referred, the doctrine is well estab-
lished, that, in order to constitute an eviction, it is not abso-
lutely necessary that the purchaser should be actually dispos-
sessed. That eviction takes place, although the purchaser 
continues to hold the property, if it be under a title which is 
not that transferred to him by his vendor, as if he should ex-
tend the property, or should acquire it by purchase from the 
true owner.” (Pothier, Vente, No. 96; Troplong, Vente, No.

5; Toullier, vol. 16; Continuation by Duvergier, vol. 1, 
os. 309,313.) Other cases in the Louisiana reports have the 

same conclusions, but we do not think it necessary to cite 
em. The rulings in 1 and 11 Robinson announce it to be 

uncontested doctrine in the Louisiana courts, that actual 
that°'8f e8Si°n *8 n°t necessary to constitute an eviction, and 
v ’1 ^6 purchaser holds under another title than that of his 
^en ee, an eviction may take place. Those decisions cover the 

in and in both particulars, and they show that the pur- 
the g1" lan<^ suffered an eviction by the decree of 
£ $ . upreme Court, in the meaning of that term in the law of 

u^iana, though a writ of possession had not been issued.
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But if that was doubtful, it is certain that the eviction was 
accomplished when the executor of Mulhollan bought, for the 
benefit of his testator’s estate, the claim to the land which 
James and Coleman Calvit had acquired.

Mulhollan, by his will, granted to his executors, immediately 
on his death, full and entire seizin and possession of all his 
estate, to hold and manage the same until all the legacies given 
by him were paid over and fully discharged. The signification 
of a delivery of seizin to an executor will be found in articles 
1652, 1664, 1666, 1667, of the Civil Code, and in 35 of Re-
vised Statutes, 3. These articles provide that a testator may 
give the seizin of the whole or of a part of his estate to his 
executor, accordingly as he may express himself. The seizin 
usually continues for a year and a day, but may be prolonged 
by an act of the court, and may be terminated whenever the 
heirs shall deliver to the executor a sum sufficient to pay the 
movable legacies. The seizin of the executor is distinct from 
and paramount to the seizin which the law vested in the heir 
immediately on the death of his ancestor, and the heir can only 
deprive the executor of it by providing security for the per-
formance of his obligations. The executor represented the 
reception, in so far as respects creditors and legatee. (Bird v. 
Jones, 5 Ann. La. Rep., 645.) When the testamentary exec-
utor submitted to the title of the Calvits, and paid them for 
it, that was an eviction, which gave to him a right of action 
in behalf of the succession against the warrantors of his testa-
tor. His right of action passed to the heirs of Mulhollan 
when he delivered the succession to them, or whenever it 
came to their hands by due course of law. It was delivere 
to them, and the executor’s seizin terminated m the year i , 
though the precise day does not appear in the record, 
heirs, upon its termination, were reinstated in all the ng 
which had been temporarily administered by the executor. 
Those rights will be found in articles 934, 935, 936, o ® 
Code. One of the effects of those rights is to authorize 
heir to institute all the actions which the testator coul aV 
done, to prosecute to a conclusion such as had been com 
menced by the testamentary executor, and to commence 
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actions which he had failed to institute belonging to the suc-
cession. (15 Lou., 527; 7 Rob., 183; 2 Ann., 339; 7 Ann., 
367.) In such a suit by the heirs, the same defences may be 
made which could have been applied if the executor’s seizin 
had been continued. But in this instance, neither the exec-
utor nor the heirs, the plaintiffs in the suit, took any legal 
step to carry to a judgment Mulhollan’s citation of Keller & 
Foreman in warranty in the District Court of the parish of 
Rapides, until the 30th May, 1853, more than fourteen years 
after the eviction of Mulhollan had occurred, and after the 
rights of the Calvits had been bought. The heirs now, how-
ever, seek by this suit in assumpsit in the Circuit Court of the 
United States for the district of Maryland, to recover damages 
from Foreman, the survivor of his partner, Keller, for the fail-
ure of their warranty to Mulhollan, the suit having been com-
menced between eight and nine years after their right of action 
had accrued. The defendant relies upon the statutes of limit-
ation of Maryland as his defence to prevent a recovery. We 
think it must prevail, and that the court below, in giving to 
the jury such an instruction, committed no error. We there-
fore direct its judgment to be affirmed.

Simeon  Benjamin , Plai nti ff  in  Error , v . Oliver  B. Hillard  
and  Moses  C. Mordecai .

anb WaS a C0n^rac^ f°r fumishing a steam engine, the following guar-
the^ ma^e: U ®'or va,Iue received, I hereby guaranty the performance of

n contract, on the part of Hopkins & Leach; and in case of non-
mon *m^nce ^ereo^ refund to Messrs. Hillard & Mordecai all sums of 
• 6 j „ may or advance thereon, with interest from the time the same 
is paid.” ’

This
princi alternative, but consists of two terms: one, that the

8 Perf°rm their engagement, not merely by the delivery of some
there be^ SUC^ maclúnery as the contract includes; the other, that if 
°n the non‘Performance, whether excusable or not, the money advanced 
crinan ?ntract ^all be secured to the plaintiffs, to the extent to which the

^Pnncipals are liable.
the contract06 Par^es *n the prolongation of the time within which 

c was to be fulfilled, will not operate to discharge the guarantor. 
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There was no change in the essential features of the contract, and if the par-
ties choose mutually to accommodate each other, so as better to arrive at their 
end, the surety cannot complain.

So, where the machinery delivered was imperfect, and the two contracting par-
ties had exchanged receipts, but the imperfection was afterwards discovered, 
and the recipients of the machinery had to expend money upon it, the guar-
antor is responsible for it.

The defects in the machinery were latent, and could only be ascertained by its 
use. The settlement between the parties did not embrace the subject to which 
the warranty applied, nor contain any release or extinguishment of the cove-
nants concerning it.

The damages to be found should be such as would enable the plaintiffs to sup-
ply the deficiency, and the jury were not required to assume the contract price 
as the full value of such machinery.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the southern district of New 
York.

Hillard & Mordecai, the plaintiffs below, of Wilkesbarre, in 
Pennsylvania, made a contract with Hopkins & Leach, of El-
mira, New York, dated September 11, 1847, under seal. 
Benjamin guarantied the performance of this contract, as fol-
lows :

“For value received, I hereby guaranty the performance of 
the within contract on the part of Hopkins & Leach; and in 
case of non-performance thereof, to refund to Messrs. Hillard 
& Mordecai all sums of money they may pay or advance there-
on, with interest from the time the same is paid.”

The action was brought upon this guaranty, which resulte 
in a verdict for the plaintiffs, damages six thousand dollars, 
and $1,869.15 costs. A motion was made for a nonsuit, whic 
was overruled. The particulars of the case are stated in t e 
opinion of the court.

It was submitted on printed arguments by Jfr. Tracy and 
Mr. Noyes for the plaintiff in error, and by Mr. G-oddar 
the defendants.

The counsel for the plaintiff in error made the followin0 
points:
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I. The court erred in the construction of the defendant’s 
agreement.

1. It was the contract of a surety, which is to be taken 
strictissimi juris, and is not to be enlarged by a liberal or loose 
interpretation.

Leggett v. Humphreys, 21 Howard, 66, 76.
Miller v. Stewart, 9 Wheaton, 681, 703.
Wright v. Johnson, 8 Wendell, 512, 516.

2. The motive and design of the writing was to protect the 
plaintiffs against the loss of the money they were to advance. 
It therefore guarantied a performance of the contract by a de-
livery of the articles, and that if they were not delivered the 
money should be refunded with interest.

3. That it referred to such a performance, or such a non-
performance, is evident from the stipulation that provides for 
a repayment of the entire advances with interest, and not for 
any partial damages. This suretyship is for such a perform-
ance only, and is answerable only for a failure in that respect. 
Under this agreement, if the articles should be made and ac-
cepted, and the business settled by the principals, the surety 
has no liability.

. ’ There is nothing in the surety’s agreement which binds 
m to answer for the breach of any warranty which the prin-

cipals have contracted to make. The sealed agreement binds 
e manufacturers to warrant the engine capable of driving 

six run of stones, but the guaranty has no connection with 
sue a prospective warranty. The surety’s obligation must be 

is definite; he is liable at once, or never; the articles are 
e ivered, or they are not; if delivered, he is clear; if not de- 
vere , fie is once liable to refund the money advanced, but

nothing else. J
5 Th • • *• e essential idea of having the money refunded in gross, 

^parent on the face of the paper, shows that it was a total 
^Pe ormance alone which should charge the surety, and 

mention, of that sum necessarily excludes all other liabil-

6 Thsome $ 8Urety cann°t be supposed to have intended to as- 
au ln^efinite future liability for ultimate defects in arti-
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cles accepted and used by the plaintiffs, and as to which the 
defendant was wholly ignorant.

7. The interpretation adopted by the charge renders three- 
fourths of the writing senseless and inoperative. The writing 
is in five lines, and all below the word “Leach,” in the second 
line, is deprived of all force and effect. This passage is man-
ifestly intended to limit and define the extent of the obligation 
of the surety, and it performs that office, and no other.

II. The undertaking of the defendant was satisfied by the 
performance of Hopkins & Leach’s contract.

1. The delivery and acceptance of the engine, &c., the giving 
Hopkins & Leach credit therefor, the settlement of the ac-
count, and payment of the balance, and the giving of a receipt 
in full, were acts of the plaintiffs, determining and proving a 
performance of the contract. The contract for the engine, 
boiler, and appurtenances, constituted one item at a set price; 
and the delivery of the whole completed that part of the con-
tract, and the charging, crediting, and allowing of the same 
as done, and settling for the price, closed that part of the con-
tract.

2. The receipt which went forth from the plaintiffs was 
justly relied upon by the defendant as a full discharge of the 
contract; and he acted upon it in relinquishing valuable se-
curities which he held for his indemnity. The plaintiffs are 
therefore estopped from denying the performance so evidence 
by their receipt.

Broom on Common Law, 841, 842, (91 L. L. O. 8.)
3. The defendant being a mere surety, and not a principa 

in the contract, was ignorant of the transaction, and knew no 
whether the contract was performed or broken. He was in 
formed and assured of its performance by the receipt, and t a 
became his full voucher for treating the performance as esta
lished. .

4. The making of the last payment was a determina io 
that the contract was “fully completed;” for it was ony 
be had “ when the contract is fully completed. .

5. The case shows that the settlement of the plaint s w  
Hopkins & Leach was made December 18th, 1848, 

*
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the mill was fully tried, which was not done till December 
25th, 1848.

Thus the plaintiffs waived the right to test the work by a 
full trial, and proceeded to a closing of the contract at once. 
After that, they could not resort to the surety, on the ground 
of non-performance.

6. The plaintiffs treated this settlement with Hopkins & 
Leach as a determination of the suretyship. Thus, on the 
27th December, 1848, being nine days after the settlement, 
they gave notice to Hopkins & Leach of the failure of the en-
gine ; but they never gave any notice to the defendant till the 
last of May, 1849. The idea that the defendant owed them 
any undischarged obligation was an afterthought, occurring 
five months subsequently to the discovery of the failure of the 
engine.

IH. The defendant’s obligations as surety were discharged 
hy the acts and agreements of the plaintiffs and Hopkins & 
Leach.

1. The time of performance by Hopkins & Leach was en- 
eon^rac^ required them to deliver the articles at 

Wilkesbarre, by the first navigation of the ensuing spring, 
which would be in March, 1848. The new agreement, to 
which the defendant was not a party, gave them till the third 
rise of water in October, to complete the delivery. Such new 
agreement was made upon a good consideration, and was valid 
an binding. It made a permanent and material change in 
the contract.

The surety thereupon ceased to be liable. The identity of 
e contract was gone. He was not subject to be made liable 
us for a longer period, with increased risks, and larger 

amounts of interest in case of being charged to refund ad-
vances. ® ®
the^b^er c^au^e was f°r ^ie of the one party or 

4. er’ Or k°th, it was, in either case, a change of the con- 
’ and discharged the surety.
filler v. Stewart, 9 Wheaton, 681, 703.
^urge on Suretyship, 203, 206.
hitman on Pr. and Surety, 208.
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Theobald on Pr. and Surety, 154.
Parsons Mercantile Law, 67.
Brigham v. Wentworth, 11 Cushing, 123.
Dickerson v. Commissioners, 6 Indiana, 128.
Hunt v. Smith, 17 Wendell, 179, 180.
Wal wrath v. Thompson, 6 Hill, 540; 2 Comst, 185.
McWilliams v. Mason, 6 Duer, 276.
Bangs v. Strong, 7 Hill, 250.
Samuel v. Howarth, 3 Merivale, 272.

Thus, in Miller v. Stewart, (above cited,) Judge Story says: 
“Nothing can be clearer, both upon principle and authority, 
than the doctrine that the liability of a surety is not to be ex-
tended, by implication, beyond the terms of his contract. To 
the extent and in the manner and under the circumstances 
pointed out in his obligation, he is bound, and no further. It 
is not sufficient that he may sustain no injury by a change in 
the contract, or that it may be for his benefit. He has a right 
to stand upon the very terms of his contract; and if he does 
not assent to any variation of it, and a variation is made, it is 
fatal.”

So in Parsons Mercantile Law, (above cited,) “ If the liabil-
ity of the principal be materially varied by the act of the party 
guarantied, without the consent of the guarantor, the guaran-
tor is discharged.”

So in Walwrath v. Thompson, (above cited,) it is laid down 
that the terms of the guaranty must be strictly complied with, 
or the guarantor will not be bound. If he propose a credit, 
that particular credit must be given to the principal.

In 3 Merivale, 272, the Lord Chancellor said that an exten-
sion of time to the principal discharged the surety, “ althoug 
such giving of time is manifestly for the benefit of the surety.

So in Brigham v. Wentworth, (above cited,) it is held that 
an agreement by the plaintiff, for a consideration, changing 
the obligation of the principal, discharges the surety.

The like rule runs through all the authorities above cite .
After the plaintiffs in this action made the new agreemen 

with Hopkins & Leach, in March, 1848, they could maintain 
no action against Hopkins & Leach for not completing the e 
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livery by the first water of the spring. The time of perform-
ance was effectually enlarged to June and October. For this 
extension the plaintiffs paid a consideration—the agreement 
to add $200 worth of extra work—a consideration of benefit 
to the plaintiffs and of loss to Hopkins & Leach.

The case thus falls perfectly within the rule, that the con-
tract of the principal being changed, the surety is discharged.

The fact that the time of performance originally con-
tracted for had already arrived, and Hopkins & Leach might 
be deemed in default of performance, makes no difference in 
the application of the rule. The plaintiffs chose to waive the 
default and make a new contract. If the plaintiffs had insisted 
on the default, then Hopkins & Leach would have kept the 
engine, and the defendant would have been liable only for the 
advances previously made, being then about $4,000; and he 
would have been more secure of indemnity, by reason of the 
engine, so far as built, being still the property of Hopkins & 
Leach.

2. The plaintiffs did not perform the stipulations of the 
original contract on their own part.

They did not make the advances at the times set by the 
contract, nor in money as it required.

The contract provided for the payments as follows:
$2,000 on or about December 1st, 1847.
$2,000 on or about February 1st, 1848.
And all the balance when the contract was fully completed.

he plaintiffs waited till December 14th, and then remitted 
a raft for $2,000. From that time forward they gave accept-
ances and notes, at various times; thus giving to the principals 
arger advances, and of other kinds, and at other times, than 

stipulated for in the contract.
3. The defendant as surety, therefore, is not bound to re- 

spon on the guaranty. It is material to the risk or safety of 
surety, that the advances be made as specified in the con- 

thT o° be is surety; and a change in that respect, al- 
tra by the principals, is no less a breach of the con-
it sV Ti ^scbarSes him. An advance made before the time 

ou e made, or after it, or in a different kind of medi-
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um, is equally a departure from the conditions of the surety-
ship.

Theobald Pr. and Surety, 154, sec. 183.
1 Starkie N. P. C., 192, Bacon v. Chesney.
2 ib., 426, Simmons v. Keating.
6 Beavan, 110, (13 L. J. N. S., Ch., 260; Jurist., 38; 4 

Beavan, 379; 10 L. J. N. S., Ch., 395; 5 Jur., 164,) 
Bonsor v. Cox.

2 Comstock, 185, Walwrath v. Thompson, (6 Hill, 540 
S. C.)

4 Barbour, 487, F. and M. Bank, Mich., v. Evan.
2 Keen, 638, (7 L. J. N. S., Ch., 90; 2 Jur., 62,) Calvert®. 

London Dock Co.
Burge on Suretyship, 117, 118.
8 Wendell, 512, Wright v. Johnson.
17 ib., 179, Hunt v. Smith.
Fell’s Law of Guaranty, 206, et seq., (2d Am. ed.)

The above authorities fully sustain the principle above 
stated.

Thus in the above case of Bacon v. Chesney, the time of 
credit was shortened from eighteen months to twelve months, 
and in Simmons v. Keating it was changed from one credit of 
six months to two credits of three months, and the surety was 
held discharged.

In Bonsor v. Cox, the surety was discharged, because t e 
creditor advanced to the principal cash, instead of a three 
months’ draft stipulated in the contract.

Theobald says, (p. 154, sec. 183,) “If the creditor negecs 
to perform, or performs defectively, any of the conditions, 
either express or implied, which are incumbent upon him, or 
any of the terms which collectively form the consideration, 
either of the sureties’ contract or of the contract to whic t e 
surety acceded, the surety is discharged, or, rather, his ia 1 
ity never attaches.”

In Walwrath v. Thompson, (above cited,) there was a go 
anty of credit to January 1st, but the credit was, in fact, giv 
to December 25th, and the surety was held discharge , 
though the principal was not called on to pay till January
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Judge Bronson says, (p. 542:) “ The fact that the credit was 
abridged only a few days is not important; cutting off a week 
is as fatal as though it had been a month.”

In 4 Barbour, 487, the contract was for a loan of five thou-
sand dollars. The surety was held discharged, because the 
loan was made for a larger sum than the one specified.

In 17 Wendell, 179, the surety was held not to be liable for 
two reasons: first, that the credit was given to a larger amount 
than the one specified in the agreement; and second, that it 
was given for a longer time. This was a decision by the Su-
preme Court of the State of New York, when it was com-
posed of Judges Nelson, Bronson, and Cowen.

IV. The court erred in refusing to charge the jury as re-
quested by the defendant’s counsel, in relation to the rule of 
damages.

The engine, boilers, and appurtenances thereof, had a defi-
nite price fixed by the contract, viz: $3,150. The parties had 
set this as the value of such articles, properly made and fully 
answering to the terms of the contract. In any assessment of 
damages for a failure to deliver such articles, that price must 
be taken as the test of value.

Whatever rule of damages might be applied, this element 
o the price of an engine of the specific dimensions, and suffi-
cient to drive six run of stones, was an essential consideration, 
and the instruction asked for should have been granted.

Cary v. Gruman, 4 Hill, 265.
he price of the article stipulated by the contract is prima 

fate the value of such article when it fully conforms to the 
agreement.

e jury, being left without such instruction, found a ver- 
ic against the plaintiff for nearly twice the contract price of 
e engine, boilers, and appurtenances, although the plaintiffs 
yDm, ^le ProPerty> and it had material value.
Thi C0Ur^ erre(l in admitting the paper called a survey.

c , .8 PaPer was an unsworn statement, made ex partey and 
as allegations of particular facts, and also expressions of 

^onsofthe persons signing it.
was calculated greatly to affect and mislead a jury, and
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ought to have been excluded. It was wholly inadmissible as 
evidence. The effect of admitting such evidence was to ena-
ble the plaintiffs out of court to get up an ex parte statement, 
and then bring it before the jury with the apparent force of 
regular proof.

The circumstance that the paper had been sent to the de-
fendant made no difference in its admissibility, for it was 
received in evidence generally, and not for any qualified pur-
pose.

The counsel for the defendant in error made the following 
points:

The plaintiffs gave evidence to prove that the engine and 
machinery were not well made; were not put in operation; 
would not drive six run of stones; that they spent large sums 
of money to put them in a condition to run, and that they 
would not then or ever drive six run of stones, and proved the 
damages sustained; and that when the accounts were bal-
anced, December 18, 1848, the engine had not been tried, or 
run in connection with the mill.

That notice of the failure of the engine was sent to Hopkins 
& Leach, December 27, 1848, who again tried to put the 
engine in operation, and again failed. That notice of such 
final failure was then sent to defendant, with a copy of a sur-
vey upon the engine made by engineers.

I. The first exception in the case was to the admission of 
this survey.

It was competent evidence to show what notice and informa-
tion were sent to defendant; and in this light only was it put 
in evidence.

It being proper evidence for one purpose, and the exception 
being general to its entire exclusion, it is not well taken.

Cambden v. Doremus, 3 How., 515. ,
It was, however, admissible for all purposes, as the de en 

ant had already introduced evidence as to its contents, as a 
the plaintiffs also, without objection. .

The objections taken on the execution of the commissi 
were not made at the trial.
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H. The next exception is to the refusal to nonsuit. This 
cannot be done against the will of the plaintiff.

Elmore v. Chymes, 1 Pet. Rep., 469.
De Wolf v. Rabaud, 1 Pet. Rep., 476.
Crane v. Morris’s Lessee, 6 Pet. Rep., 593.

The questions raised on the motion for a nonsuit will not 
therefore be considered, except such of them as are contained 
in exceptions to the judge’s charge to the jury.

HI. The remaining exceptions are to the charge.
1. The construction given to the guaranty is correct.
The last clause of the contract with Hopkins & Leach is, 

that they would give security for the money and for the ful-
filment of this contract. And then on the same paper fol-
lows the guaranty, by which the defendant guaranties “the 
performance of the within contract on the part of Hopkins & 
Leach.” And also agrees to refund the money paid on it, if 
not performed.

The exception does not indicate with which part of this 
charge the defendant was dissatisfied. Whether that part of 
it which relates to the repayment of the money, if the engine, 

c., were not delivered at all, or that part which holds defend-
ant responsible, if they were delivered, but not according to 
contract.

If either portion is correct, the exception is too general.
But the whole is correct.
The. defendant guaranties the performance of the contract, 

h 11 l* 8’ un^er^a^es and Linds himself that the contract 
S.a Performe<L merely that an engine and machinery 
® a e delivered of certain dimensions, but that they shall be 
accor mg to the contract. Any other guaranty would have 

° no value, and would not have been what the contract 
entitled the plaintiffs to.
to ^contractwas not performed, the defendant was liable 
thp8UC anaages as the plaintiffs had legally sustained—as 

2 C a^erwards charged—and no more.
the t* 7harge ^1G court 011 the alleged enlargement of 

Th©16 °r comP^e^nS the contract was correct.
mount of it is, that such an acquiescence in delay, on 
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the part of Hopkins & Leach, as was testified to, would not, 
as matter of law, discharge the defendant. But that a material 
alteration of the contract by the parties would discharge him.

The evidence as to the alleged enlargement of the time is 
on page 20—that of Frederick Leach. He says: “We did 
not get the whole completed by the first run of water in the 
spring;” and that he wrote Hillard & Mordecai he could 
have the engine ready “ by the next rise of water in June.”

He then says that he saw Hillard, and it was agreed he 
might bring down “ the engine and other work and materials 
in the June rise of water.” That is, the residue of it—most of 
it was brought in the spring.

This was no enlargement of the time, as Leach had already 
written he could not have them ready till “the next rise of 
water in June.”

And it seems the articles could only be sent when there was 
a rise of water.

He also says: “It was also agreed that I might have till 
October to deliver some parts of the work.” But what those 
parts were does not appear. They were not “ the engine and 
other work and materials ” that were to come in June; nor a 
large majority of the machinery and boiler, and pretty much 
all the engine,” that were taken down in March.

It does not appear that the parts to be sent in October were 
of any importance in the fulfilment of the contract.

The time for the putting up the engine, &c., was not fixe 
by the contract. They were to be put up “when the foun „ 
tions are finished and ready for the reception of the machinery, 
of which Hopkins & Leach were to have ten days notice. 
There was no change in this. ,.

An agreement with the principal for delay does not 
charge the surety, unless it is one which the principa can 
enforce; one which is valid inlaw; and made on su cien 
consideration.

McLemore v. Powell, 12 Wheat., 554.
Vilas v. Jones, 10 Paige, 79. . , .

The contract was under seal, and could not be varie 
parol, so as to be obligatory on the parties to it.
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Davey v. Prendergrass, 5 Barn, and Aid., ,187.
Galm v. Niemceuicz, 11 Wend., 312.

3. There was no error in the charge as to the effect of the 
settlement of the accounts between the plaintiffs and Hopkins 
& Leach, and the payment of the balance, December 18, 1848. 
The account which Hopkins & Leach retained, and took to 
Elmira, is that signed by plaintiffs.

The witness, Leach, testified that he showed this account to 
the defendant, and required him to give up certain securi-
ties.

He also says that his firm of Hopkins & Leach dissolved at 
that time, and sold out to Leach, Potter, & Covill; and that, 
to make such sale, they had to settle with Mr. Benjamin, and 
get up the chattel mortgage; and that they gave Mr. Benja-
min the notes of the new firm, in place of those of the old.

He does not state whether the mortgage or the notes were 
held as security for the guaranty. There was really no evi-
dence that any security held for the guaranty was given up, 
unless it was the substitution of one security for another.

mi • v

ine witness sought to create an impression that the securi-
ties were given up in part, on the faith of the settlement with 
the plaintiffs, but he does not say so.

The account and settlement, on page 22, was no discharge 
° Hopkins & Leach on their contract.

The contract was then completed. The engine was delivered 
an put up, and the other work was delivered, but not all put 
up, that being no part of the contract of Hopkins & Leach.

e engine had not been tried in connection with the mill, 
u of course it could not be determined whether it would

1 s*x or aDy run stones? and whether that
the contract had been performed.
e defendant’s guaranty of the “ performance of the con- 

whe ,extended to the quality and sufficiency of the work 
’ ^en had no right to assume, if he did, that his 

Honki \ereon ceased when the last payment was made to 
becom* 18/! ^eaeh; for that payment might, and in fact did, 
f irn ««? h .6. bef°re the mill was complete, and before the 
engine could be tried.

vol . xxni. ii
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There was nothing in the memorandum of settlement to 
mislead him.

Whether the contract was performed or fulfilled in the sense 
of the contract, and as guarantied, could only be ascertained 
at Wilkesbarre. And the defendant was bound to ascertain, 
before he could act on such assumption, to the prejudice of 
the plaintiffs.

4. The guaranty was coextensive with the obligations of the 
eon tract

Mr. Justice CAMPBELL delivered the opinion of the court 
In September, 1847, Hillard & Mordecai employed the 

firm of Hopkins & Leach to make at Elmira, in New York, 
and deliver to them at Wilkesbarre, Pennsylvania, a steam 
engine, and apparatus necessary to put the same in complete 
operation, of the best materials and in the most substantial 
and workmanlike manner, according to specifications, and 
warranted to be of sufficient capacity and strength to drive 
six run of stones, and the gearing and machinery necessaiy 
for flouring and gristing purposes. Also, to make and deliver 
the cast-iron, wrought-iron, steel, and composition work for 
driving six run of stones, and the machinery attached, of the 
best materials and workmanship. These they were to erect 
and put up on a foundation prepared by Hillard & M°r' 
decai, who were to afford the proper aid for that purpose. 
The machinery was to be completed and delivered at Wilkes-
barre upon the first safe and navigable rise in the water of the 
river (Chemung) in the ensuing spring; and Hopkins & Leac 
were to give a responsible individual for security for the money 
paid on the contract; and for its fulfilment, Hillard &A or 
decai agreed to pay two thousand dollars the first of ^ece^ 
her, 1847; two thousand dollars the first of February, 1 
and the remainder upon the completion of the work, for w k  
payments they were to be allowed interest. Before the rs 
payment, the defendant subscribed an agreement, en or8f 
on the contract, as follows: “For value received, I ere 
guaranty the performance of the within contract on t eP . 
of Hopkins & Leach; and in case of non-performance t ere ,
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to refund to Messrs. Hillard & Mordecai all sums of money 
they may pay or advance thereon, with interest from the time 
the same is paid.” This suit was brought on this guaranty 
by Hillard & Mordecai for the insufficiency of the work 
done by Hopkins & Leach. On the trial, they adduced testi-
mony to show that the engine and apparatus set up by Hop-
kins & Leach were not of the best material, nor of substantial 
and workmanlike construction, and had not strength to drive 
six run of stones, and in improving them they had sustained 
expense and loss; that from the middle of December, 1847, 
till December, 1858, the time when the work was finished, 
they had advanced fifty-five hundred dollars, and that only a 
trifling balance existed at that date, which was paid before 
the work had been tested by use; that afterwards, and in that 
month, defects were discovered, of which Hopkins & Leach 
had notice. In consequence of which, they made efforts to 
improve their work; but in June, 1849, the plaintiffs pro-
cured an examination to be made by three machinists and 
engineers, whose report upon the imperfection of the ma-
chinery was communicated to Hopkins & Leach and to the 
efendant, and who were required to amend their work, 
his notice and report were read to the jury, the defendant 

excepting to their competency. The defendant, after the case 
o the plaintiff was submitted to the jury, insisted to the court 
t t his contract was merely a guaranty, either of the perform- 

th0 aSreement by Hopkins & Leach by the delivery 
o t e machinery, or the refunding of the moneys that might 

e paid before that event; and that the advances of the plain- 
b drafts or notes, and not within the time limited
y e contract, the defendant was not liable at all, or if 

?a, to the extent of the payment of $4,000, until they 
A u y performed their contract; and the plaintiffs having 
def^ d&1<^ ^Pkins & Leach, and receipts being given, the 

ant had a right to consider his guaranty as at an end.
inst 6 m ov.erru^e^ a motion to nonsuit the plaintiff, and 
contp101 ^at the defendant was responsible on his
to °n^ f°r non*payment  of the money advanced 

°p ns & Leach in case they failed to make and deliver 
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the engine and machinery, but also for the full and faithful 
performance of all of the agreement of Hopkins & Leach. The 
general rule is, to attribute to the obligation of a surety the 
same extent as that of the principal. Unless from the terms 
of the contract an intention appears to reduce his liability 
within more narrow bounds, a restriction will not be imposed 
by construction contrary to the nature of the engagement. 
If the terms of his engagement are general and unrestricted, 
and embrace the entire subject, (omnem causam,) his liability 
will be measured by that of the principal, and embrace the 
same accessories and consequences, (connexorum et dependen- 
Hum.) It will be presumed that he had in view the guaranty 
of the obligations his principal had assumed. Poth, on Ob., 
404; 3 M. and 8., 502; Boyd v. Moyle, 2 C. B., 644.

In the case before us, the contract of the surety is not in the 
alternative, but consists of two terms: one, that the principals 
shall perform their engagement, not merely by the delivery 
of some machinery, but of such machinery as the contract 
includes; the other, that if there be a non-performance, 
whether excusable or not, the money advanced on the con-
tract shall be secured to the plaintiffs to the extent for which 
their principals are liable.

The defendant, to sustain his defence that the plaintiffs had 
varied their agreement with Hopkins & Leach, adduced testi-
mony to the effect that the latter had informed them of their 
inability to complete the work “ by the first safe and navigable 
rise in the river,” and that they assented to the delay proposed 
by them till another rise; that a portion of the work was sent 
in April, and a portion in June, and a portion in October, an 
that the plaintiffs were not ready to receive it until October, 
and it was not erected until December, 1848, at which time a 
settlement took place, and the plaintiffs paid the small ba- 
ance then due.

The Circuit Court instructed the jury that the waiver by the 
plaintiffs of the punctual delivery of the engine and machinery 
did not constitute such a change in the contract as to is 
charge the guarantor. That a mutual alteration of the con 
tract by the principal parties would operate to discharge e 
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defendant as a guarantor; but an acquiescence on the part of 
the plaintiffs in a longer time than was specified in the con-
tract for fulfilment, especially as the time of fulfilment was 
somewhat indefinite, would not, as matter of law, operate to 
discharge the defendant; and the court declined to charge 
the jury “that if they believed that the performance of the 
contract was essentially altered or varied, or the time of the 
delivery of the machinery at Wilkesbarre extended upon good 
consideration, without the knowledge or consent of the de-
fendant, the plaintiffs were not entitled to recover.”

The agreement of Hopkins & Leach comprised the manu-
facture of complicated machinery of distinct parts and differ-
ent degrees of importance, and these were to be transported 
to a distance, there to be set up in connection with other 
works about which other persons were employed. That such 
a contract should not be fulfilled to the letter by either party 
is not a matter of surprise. The covenants are independent; 
and there is nothing that indicates that a failure on either part 
to perform one of these covenants would authorize its dissolu- 
ion, or that the breach could not be compensated in damages.

The evidence does not allow us to conclude that there was 
any intention to change the object or the means essential to 
attain the object of the original agreement. In its execution, 

ere were departures from its stipulations; but these seem to 
ave been made on grounds of mutual convenience, and did 

not increase the risk to the surety. He was fully indemnified 
y is principals until after the settlement between the plain-

tins and Hopkins & Leach.
m V8 fear th® mere prolongation of the term of pay- 
ance °f ^r^nc^Pa* debtor, or of the time for the perform- 

ce o is duty, will not discharge a surety or guarantor.
conT6 ke an°ther contract substituted for the original 
to mat °r Some alteration in a point so material as in effect 
duce 3 DeW contract> without the surety’s consent to pro-
tract ^esu^’. But when the essential features of the con- 
objecfn °^ec^8 are preserved, and the parties, without 
themse]11 r0R1 sure^’ and without any legal constraint on

4 e ves, mutually accommodate each other, so as better to
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arrive at their end, we can find no ground for the surety to 
complain. The Circuit Court presented the question fairly to 
the jury, and the exceptions to the charge cannot be supported. 
Trop. de Caution, 575; Beaubien v. Stoney, Spear So. Ca. Ch. 
R., 508; 11 Wend., 312.

The defendant adduced testimony to show that the plain-
tiffs accepted the engine and machinery ; that an account was 
stated between the plaintiffs and Hopkins & Leach of the work 
done and money paid, and an acknowledgment of its settle-
ment entered upon it, and signed by the parties; that Hop-
kins & Leach exhibited this account to the defendant, and de-
manded a return of the securities they had deposited with 
him for his indemnity, and that they were yielded on the 
credit given to that acknowledgment. He requested the court 
to instruct the jury, that if they believed that the defendant, 
relying upon the receipt given by the plaintiffs, settled with 
Hopkins & Leach, and surrendered to them securities he held 
to indemnity him against the liability he assumed by his guar-
anty, and such surrender and discharge were made after the 
settlement between Hopkins & Leach and the plaintiffs, and 
upon the faith of it, the plaintiffs are bound by such settle-
ment and receipt, so far as the same relates to the defendant, 
they having put it in the power of Hopkins & Leach to pro-
cure the surrender of such securities for the defendant. This 
prayer finds its answer in the agreement of Hopkins & Leach, 
and the guaranty of the defendant.

The material of which the machinery was to be composed, 
and the workmanship and capacity of the manufacture, were 
warranted. The defects in the machinery were latent, and 
could only be ascertained by its use. The settlement between 
the parties did not embrace the subject to which the warranty 
applied, nor contain any release or extinguishment of the cov-
enants concerning it. The cause of the present suit is not the 
same as that included in the stated account, or acknowledg-
ment entered upon it.

The present suit originates in the contract between Hop 
& Leach and the plaintiffs. The former could not plead t a 
settlement in bar of a similar suit against them; and, conse 
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quently, their guarantor cannot. They have misconceived the 
import of that settlement without the agency of the plaintiffs, 
and are not entitled to charge them with the consequent loss.

The Circuit Court instructed the jury, that if they found the 
engine, boilers, and apparatus for steam power, were sufficient 
to drive six run of stones suitable for grinding, the damages 
to be found should be such as. would enable the plaintiffs to 
supply the deficiency, and that they were not required to as-
sume the contract price as the full value of such machinery.

The principle thus laid down coincides with that in Alder 
v. Keightly, 15 M. and W., 117. “No doubt,” say the court 
in that case, “ all questions of damages are, strictly speaking, 
for the jury; and, however clear and plain maybe the rule of 
law on which the damages are to be found, the act of finding 
them is for them*  But there are certain established rules, ac-
cording to which they ought to find; and here is a clear rule: 
that the amount that would have been received, if the contract 
had been kept, is the measure of damages if the contract is 
roken. This rule was reaffirmed in Hadley v. Baxendale, 
. Exch., 341. The exception to the introduction of the no-

tice to the defendant, and the report accompanying it, cannot 
e sustained. It was proper for the plaintiffs to notify the 

principals and their surety of the defects in their work, and to 
Ca upon them to amend it. The report was not introduced 
as testimony of the defects, nor can we assume that it was 
use for that purpose. Upon the whole record our conclusion 
affirn01] B° error’ an<^ the judgment of the Circuit Court is

AVID Ogden , Appell ant , v . Jotha m Pars ons , John  A. Mc- 
raw , Joshua  Atki ns , Edwin  Atkins , and  Joshua  At -

kins , Jun .

opinion2 a^erTarty stipulated that a vessel should receive'a full cargo, the 
safetv m  a e*P erts are the best criteria of how deeply she can be loaded with 

e Lives of the passengers.
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This  was an appeal from the Circuit Court of the United 
States for the' southern district of New York.

Parsons and the other appellees were the owners of the ship 
Hemisphere, and a charter-party was executed between their 
agents and Ogden, the terms of which, together with the other 
facts of the case, are summarily stated in the opinion of the 
court.

The libel was filed in the District Court, praying for a writ 
with a clause of foreign attachment. The writ was accord-
ingly issued against Ogden, commanding the marshal to take 
his person; if not found, then to take his goods and chattels; 
if none found, then to attach his credits in the hands of gar-
nishees.

Ogden appeared, and the case proceeded through the District 
and Circuit Courts in the manner stated in the opinion of the 
court. From the decree of the Circuit Court, Ogden appealed.

It was submitted on printed arguments by Jfr. Owen and 
. Jfr. Vose for the appellant, and by Mr. Parsons and Mr. Don-
ohue for the appellees.

The arguments upon both sides entered into the merits in-
dependently of the evidence of their witnesses, whose testi- 
mony the court considered to be conclusive upon the point o 
what ought to be considered a full cargo. It is not thoug 
necessary, therefore, to report those arguments.

Mr. Justice GRIER delivered the opinion of the court.
The libellants let the ship Hemisphere by charter-party o 

David Ogden on a voyage from Liverpool to New York, 
covenants which are the subject of this litigation are brie y as 
follows: “ Ogden, to furnish a full cargo of general mere an$ 
dise, and not exceeding 513 passengers, to pay XI,500 or 
use of the ship, to have fifteen running lay days, and or eve 
day’s detention beyond that to pay one hundred dollars.

The libel demands $700 as demurrage for seven days, a 
for a balance yet due on the contract. . ,

The answer denies any liability for demurrage, admi
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the whole amount of <£1,500 has not been paid, and charges 
libellants with breaches of their charter-party, and damages in 
consequence thereof exceeding the balance claimed by them.

1st. “Because that they carelessly, wTongfully, and contrary 
to usage, stowed portions of the cargo where it ought not to 
have been stowed,” and thereby deprived respondent “of the 
full and lawful use of the ship,” by having room for only 350 
passengers instead of 513.

2d. That libellants would not take and receive “ a full cargo 
of general merchandise.”

The District Court decided against the charge for demur-
rage, but allowed the respondent no damages for the alleged 
breaches of the charter-party by libellants.

On appeal by respondent to the Circuit Court, the sum of 
$1,200 was allowed him by that court for the breach first men-
tioned with regard to the number of passengers received.

From this decree the respondent has appealed to this court.
As the libellants have not appealed from the decree of either 

the District or Circuit Court, the only question now to be con-
sidered is, whether the respondent has shown himself entitled 
^°^aOre. damages than were allowed him by the Circuit Court.

. he judge of the Circuit Court being of opinion, from the 
evidence, that the cargo might and ought to have been stowed 
so as to admit the full number of passengers, (513,) made a 
ca culation from admitted data of the damage to respondent 
°n t at account, without referring the case again to a master, 
an educted the sum of $1,200 from the amount of the de-
cree of the District Court. Of this the appellant does not 
comp ain, but insists that the owners had refused to receive a 

mil cargo of merchandise.”
he registered tonnage of the ship was 1,030 tons; the cargo 

merc^andise received was 1,297 tons.
ceived ° ‘?arty covenants for no specific amount to be re- 
and ?at WaS cargo” under all the circumstances, 
dentil6r cou^d have been loaded to a greater 
passe inches with safety to the lives of the
perieU^eJ8’ ^as a T^stion which could be solved only by ex- 

nce shipmasters. Where experts are introduced to test-
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ify as to opinions on matters peculiar to their art or trade, 
there is usually some conflict in their testimony. What was 
a full cargo for this ship to carry with safety was not a fact 
which could be settled by any rule of law or mathematical 
computation, and the court must necessarily rely upon the 
opinions of those who have experience, skill, and judgment, in 
such matters. At least three competent witnesses of this 
character testify that the ship was loaded as deep as prudence 
would permit, under all the circumstances. Both the District 
and Circuit Court were of the same opinion, and we do not 
find in the evidence anything to convince us that they have 
erred.

Let the decree of the Circuit Court be affirmed with costs.

Samuel  Irvine  and  Peter  Eorbes , Plaintiffs , v . Herman  J. 
Redfield , late  Collector  of  the  Customs  of  the  United  
States  at  the  Port  of  Hew  York .

The duties upon foreign merchandise are to be computed on their value on the 
day of the sailing of the vessel from the foreign port. (See 20 Howard, 571)

This  case came up from the Circuit Court of the Unite 
States for the southern district of Hew York, upon a certificate 
of division in opinion between the judges thereof.

It was an action of assumpsit on the money counts broug 
by the plaintiffs against the defendant as collector. Upon t e 
trial, the division in opinion between the judges occurre , 
which is stated in the opinion of the court.

It was submitted on the record, no counsel appearing for 
either party.

Mr. Justice WAYNE delivered the opinion of the court
This case comes to this court under a certificate of *V1S* 

of opinion from the Circuit Court of the United States or 
southern district of the State of Hew York.
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The point made is, “ whether, by the period of exportation of 
merchandise from a foreign country to the United States, as used in 
the act of Congress entitled, 1 An act to amend the acts regu'ating the 
appraisement of imported merchandise, and for other purposes,' ap-
proved the 3d March, 1851, was to be taken to mean the time when 
the merchandise had been laden aboard a general ship, and the bill 
of lading therefor given in the foreign pori, or at the time when said 
ship actually departed from said foreign port, destined to the United 
States.”

The facts in the record are, that the ship Henry Buck was 
a general ship at the port of Glasgow, in Scotland, in the 
month of May, 1855, destined for the port of New York, in 
the United States. That the plaintiff, on the 9th May, 1855, 
bought three hundred tons of Coltness pig iron, at the then 
wholesale market price of sixty-four shillings sterling per ton, 
and immediately commenced to load the same aboard the ship, 
and that the iron was all laden and bills of lading given for it 
on the 22d May, 1855, on which day the market price of such 
iron had risen to sixty-nine shillings per ton; that the ship 
remained in port, and sailed from Glasgow on the fourth of 

une, 1855, on which day the market price of such iron had 
risen to seventy-four shillings and sixpence sterling per ton; 
and that, on the arrival of the ship in the United States, the 
iron was appraised at the custom-house at the market price of 
wenty-four shillings and sixpence sterling per ton. On that 

Vu uat*on the defendant collected duty, and twenty per cent. 
°n such value, in conformity with the 8th section of the act 
0 ongress entitled, “An act reducing the duty on imports, 
and for other purposes,” approved the 30th July, 1846.

is court considered two years since in the case of Samp-
son v. Peaslee, 20 Howard, 571, the meaning the acts of Con-
fer the 3^h July’ 1846’ and that °f the 3d March’ 1851’ 
and 6 C°UeCtiOn ^u^es UPOU imported goods, and when 
nnde^011 W *wenty per centum should be charged upon an 

^-valuation made by an importer in his entry of merchan- 
PoZ*  announced then, that if the appraised value of im- 

8 w ich have actually been purchased shall exceed by ten 
centum or more the value of them declared upon the en-
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try, then, in addition to the duties imposed by law upon the 
value of the same, there shall be levied, collected, and paid, a 
duty of twenty per centum ad valorem on such appraised value. 
That the additional value of twenty per centum could only be 
levied upon the appraised value, and not upon charges and 
commissions added to it. Also, that the day of the sailing of 
a vessel from a foreign port is the true period of exportation 
of the goods; and that the Secretary of the Treasury had 
given a proper interpretation of the statute, in directing it to 
be done on the market value of the goods imported on the 
day of the sailing of the vessel, and that he was authorized by 
law to give such a direction.

We see no cause now for a different interpretation of the 
statute, and direct that the question certified to this court be 
answered, “that the duties upon foreign merchandise are to 
be computed on their value on the day of the sailing of the 
vessel from the foreign port, and that the value for the com- 
pution is the wholesale market price there on such day.”

Edward  H. Cas tle , Elihu  Granger , and  J. P. Phillips , sub - 
vivors  of  Josep h  Filk ins , dec eas ed , Plaintiff s  in  Error , 
v. Edward  F. Bullard .

The Circuit Courts of the United States have no power to grant a peremptory
nonsuit against the will of the plaintiff“.

And where there are several defendants, against whom the charge is joint an 
several, there cannot be, at common law, a nonsuit as to one and ver c 
against the others, although the verdict may be against one and in favor o
the others. ,

And besides, in this case, there was evidence for the jury to say whether 
party, in whose favor the nonsuit was prayed, was guilty or not.

Where several defendants are joined in an action of trespass, a verdict o a 
quittai against one, in order to make him a witness, can only be de 
where there is no evidence against him. The cases upon this point ex
ined. , f udu.

Where the cause of action against the defendants was, that they ha r 
lently sold the goods of the plaintiff, evidence was admissible that t y^ 
committed similar fraudulent acts at or about the same time, wi a 
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establish the intent of the defendants with respect to the matters charged in 
the declaration.

The cases upon this point examined.
So, also, evidence was admissible, to show that the purchaser was largely in 

debt and insolvent, and that the defendants represented him to be in good 
credit. The force and effect of such circumstantial evidence is for the jury 
to judge of the intent.

If the goods were fraudulently sold by one of the firm, and the firm received the 
profits in the shape of commissions, all the partners are responsible for the sale.

In the present case, the instructions given by the court below cannot justly be 
complained of by the counsel, and moreover were accompanied by explana-
tions which constitute a part of them.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the northern district of Illinois.

The plaintiffs in error were auctioneers and commission 
merchants in Chicago, Illinois, the firm being composed of 
Joseph Filkins, J. P. Phillips, Elihu Granger, and Edward 
H- Castle. An action on the case was brought against them 
by Bullard, a citizen of the State of New York. The decla-
ration contained five counts, viz:

. That these four defendants were partners, doing business 
m Chicago, as auctioneers and commission merchants, under

e firm and name of Filkins, Phillips, & Co.; and
• That certain goods of plaintiff were in the custody of 
endants, as such partners, for sale on commission.
• hat, as such partners, defendants sold them to Edmund 

d . Castle.
• That E. 8. Castle, at the time of the purchase, was in-

dent, and not fit to be trusted.
• That defendants knew at the time that E. 8. Castle was

ThVen^ an^ e^ec^e^ ^ie 8a^e fraudulently.
e plea of not guilty denied each of these allegations.

le verdict was for the plaintiff, in the sum of $2,983.32 
an<l costs.
pa^eT tf cePti°ns taken upon the trial occupied sixty 
dpnnn °. t e Pr*ntecl record, and recited substantially the evi- 
ae^e given to the jury.
place C0Urse trial, the following proceedings took



174 SUPREME COURT.

Castle et al. v. Bullard.

After the evidence for the plaintiff had closed, and he had 
rested his case, there appeared to be no evidence connecting 
Granger with the transaction, other than what might exist from 
the fact of his being one of the partners.

And thereupon defendant, Elihu Granger, moved the court 
as follows: The defendant, Elihu Granger, moved the court 
to direct the jury to render a verdict of nonsuit, or that the 
court would order a nonsuit to be entered as to defendant, 
Granger, upon the ground that the evidence given to the jury 
by plaintiff did not tend to charge this defendant. This mo-
tion the court overruled, and said defendant, Granger, then 
and there excepted to the decision of the court. And there-
upon all the defendants moved the court for a nonsuit as to 
Granger, upon the ground that the evidence in the case did 
not tend to charge him. This motion was overruled by the 
court, to which decision of the court said defendants, and each 
of them, then and there excepted; and thereupon said defend-
ants asked the court that said jury might be permitted to 
retire and consider whether they found the evidence in the 
case sufficient to charge said defendant, Granger; and if not, 
that the jury might find said Granger not guilty. And the 
defendants, Castle, Filkins, and Phillips, each urged upont e 
court, as a reason for this course, that they desired to use sai 
Granger as a witness for their defence if he should be acquit 
ted; but the court overruled this application and motion, o 
which decision the defendents excepted. Other exceptions 
were taken as to matters of evidence which need not be ere 
recited. ..

After the evidence was finished, the court gave the ® 0 
ing instructions to the jury, which are inserted in or er 
show the view of the court below, although the de en an 
excepted only to the two first: • • 1 and

The court, after saying to the jury that the ongina 
amended declaration alleged in substance that the de en a 
fraudulently sold the goods for plaintiff to an irresponi 
person, and also that, in consequence of false and ran 
representations made by them, the plaintiff consente 
negotiation and sale by them of the goods to an inso ven 
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eon, by which plaintiff sustained loss, and that one of these 
allegations must be proved, among various other instructions, 
gave the following to the jury:

1. If the goods wTere in the custody of the defendants for 
sale on commission, and one or more of the partners made 
false and fraudulent representations as to the party to whom 
they were to be sold by the defendants, then the partnership 
would be liable, if in consequence of such representations the 
plaintiff consented to the sale to that party, and the sale was 
actually made by the firm to the party.

2. If, however, these goods were not in the possession of 
the defendants for sale, but were there merely for safe keep-
ing, and one or more of the partners made false and fraudu-
lent representations as to the solvency of a person to whom it 
was proposed to sell the goods, and in consequence of such 
representations the goods were sold and delivered to that 
person by the plaintiff, or he consented to their sale, then the 

rm is not liable for such false and fraudulent representations, 
unless the firm, as a firm, were party to such representations, 

hat the false or fraudulent representations made by one of 
several partners, in order to bind the firm, must be made in the 
course of and in relation to the business of the firm;

• If the sale was made by the plaintiff alone, or by the 
p aintiff through E. II. Castle as his agent, (acting in that 

e a j and not for the firm,) then, no matter what wrere the 
representations by E. H. Castle, the jury must find for the 
defendants.

• Unless the sale was made or negotiated by the firm, the 
W should find for the defendants.
Filki i'aCt a Suaranty °F the payment of a debt by 
that t’8 W ev^ence fraud, nor of want of solvency at 
officer is^ ^^ere 110 P^umption that the return of the 

cerned^’ ?° a8 motives of the defendants are con- 
ed?e of U° Pr.ove^ is to be considered, unless the knowl-

7 Th T ii  S brou&ht home to such defendants.* *
witness^ i>a subsequent transactions mentioned by the 

8 ave nothing to do with the main fact of the case, 
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further than this: they are only circumstances to be con-
sidered, which may throw light upon the motives of the par-
ties; that if the subsequent acts and declarations can be 
accounted for reasonably without assuming a fraudulent mo-
tive in the transaction of the 8th November, such circum-
stances are not to be considered or regarded by the jury as 
entitled to any weight. And they are to have no influence 
until the jury are satisfied, from the evidence, that the sale 
was made by or through the defendants, as commission mer-
chants ; that E. S. Castle was not responsible as a purchaser, 
on the 8th of November, the time of sale, and that the defend-
ants knew him to be irresponsible.

8. That, unless the jury believe that defendants acted 
fraudulently, as charged in this declaration, it is entirely im-
material whether they, or any of them, acted fraudulently or 
otherwise in after transactions, or other transactions.

9. That fraud could never be presumed, but must be clearly 
proved, but it may be established circumstantially as well as 
by direct proof.

To the first and second instructions, as above stated, the 
defendants then and there excepted, but to none others; the 
other instructions above set forth being given to the jury at 
the request of the counsel for the defendants.

The court also said to the jury, that all the instructions given 
by the court were to be taken and considered together.

The case was argued by Mr. Dickey for the plaintiffs in 
error, and by Mr. Grille t for the defendant.

Mr. Dickey thus noticed the points in the case:
At the close of the plaintiff’s evidence in chief, defen an 

each claimed that a separate verdict be allowed as to Granger, 
against whom there was no proof, in order that the other e 
fendants might use him as a witness. This the court re use , 
and defendants excepted. .

This was erroneous. There was once some difference 
opinion as to this right, but in Phillips’s Evidence, 8th e i o 
59, it is said: “It is now well settled, by the unanimous op
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ion of all the judges, that a defendant, (in torts,) against whom 
plaintiff adduces no proof, is entitled to a separate verdict at 
once, on the close of the plaintiff’s case.”

See, also, 2 Starkie’s Ev., 11, 798, 799.
Whether there be any evidence, is a question of law.

1 Greenleaf, sec. 49; Phillips’s Ev., 513.
And while it is true, this court will not review a question of 
fact, yet no court can review the law of a case without looking 
to the facts to which it is to be applied.

All the extraneous evidence, in any event, was irrelevant 
until plaintiff had laid a foundation for such proof, by giving 
evidence of the contract set up in the declaration between 
plaintiff and defendants as partners; and to do this, the part-
nership, embracing Granger, had to be proved.

In an action of tort, where a contract is alleged, as ground 
of the supposed duty7 violated, such contract must be proved 
as laid.

Phillips’s Ev., 856; 2 Saunders’s Pl. and Ev., part first, 
582.

The court below therefore erred in allowing plaintiff to go 
into proof of outside matters, until this vital preliminary proof 
was forthcoming; and this rule is the more necessary to be 
o served in a court where an involuntary nonsuit cannot be 
ordered.

(Then comments on the questions of evidence.)
he charge of the court was erroneous. The court said:

• ‘If the goods were in the custody of the defendants for 
Ba e on commission, and one or more of the partners made 
a se and fraudulent representations as to the party to whom 
^ey were to be sold by the defendants, then the partnership 

ou be liable; if, in consequence of such representations, 
e P am tiff consented to the sale to that party, and the sale 

actually made by the firm to the party.”
that th C *8 nOt a souu^ proposition, unless you add to it, 
Worth 6 whom the sale was made was actually un-
fikel credit, and by reason thereof the debt was
the ° ^ct whoie record shows that

P amtiff and the court assumed, without proof, that E. S.
VOL- XXIII. 12
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Castle at the time of the sale was unfit to be trusted, and that 
E. H. Castle and Filkins knew this to be so, and by the bear-
ing, and finally the charge of the court, the jury were taught 
to assume the same thing. It is only on this assumption that 
proof of mere purchases of goods by E. S. Castle were treated 
as so many frauds actually perpetrated, and every favorable 
word about E. S. Castle, spoken by E. II. Castle and by Fil-
kins, were assumed on the trial by the plaintiff as so many 
wilful lies for some dishonest purpose; and the court, by its 
general course of ruling, gave sanction to the assumption, and 
led the jury to do so.

The error in the second article of the charge consists in a 
false and erroneous idea expressed in the exception. The 
court says, that, upon a certain hypothesis, defendants are not 
liable, “ unless the firm, as a firm, were party to such repre-
sentations.”

If the goods were not in defendants’ possession for sale, but 
were there merely for safe keeping, and one of the partners 
made false representations touching the solvency of a proposed 
purchaser, and thus plaintiff was induced to sell, and did make 
the sale himself, it is not perceived how it is possible that the 
firm, as a firm, could be “a party to the representations.” I 
don’t know what that does mean, but I know it suggests to 
the jury that the firm may be held liable in this case for rep-
resentations touching a sale, made by the plaintiff himself, 
when they were in no way parties to the sale by being parties 
to representations made by one of their number touching a 
matter not within the line of the business of the firm. It13 
true, the court, in a later part of the charge, says, that unless 
the firm made or negotiated the sale, they are not liable. Bu 
this is no relief, because the court said to the jury, at the las 
of the charge, that all the instructions given by the court were 
to be considered together. Now, here are two, which are re 
pugnant; which did the jury take ?

The counsel for the defendant in error made the following 
points: i

I. The plaintiff may prove subsequent acts of fraud an co 
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lusion, to obtain goods from other persons, in order to show 
the previous intent of the defendants, and which the jury 
might infer from circumstances.

Allison v. Matthiew, 3 John. K. Y. R., 235.
2 Hen. Black, 288.
Van Kirk v. Wilds, 11 Barb. Rep., 526.

Such acts, prior or subsequent, about the same time, are 
admissible with a view to the quo animo.

Carey v. Hoatling, 1 Hill R., 316.
See English cases cited by Cowen, J. Same principle ap-

proved by the Court of Appeals of New York.
Hall v. Taylor, 18 N. Y., 589.

H. It was competent to prove the amount of goods on hand 
in store of E. S. Castle, the amount of his debts, his general 
embarrassment, and all acts to show his pecuniary condition, 
with a view to show the defendants’ statements to be false 
and fraudulent.

HI. The defendants being partners, and, as such, having goM 
the goods and received the $135 commission and freight, were 
jointly liable.

Story on Part., sec. 131.
The act was within their regular business, as commission 

merchants.
If one of a firm of commission merchants should sell 

goo s, consigned to the partnership, fraudulently, or in viola- 
ion of instructions, all the partners would be liable for the 

conversion, in an action of trover.”
Story on Part., sec. 166.
Collier on Part., sec. 6, pages, 304, 306, 2d ed.
tjic°lv- Bernie, 1 Maul, and Selw., 588.
Olmstead v. Hoatling, 1 Hill N. Y., 317.
A /?°n ^ie merits> the defendants were clearly liable, 

and the first instruction is correct.
3 John. R., 235; 7 Wend., 9.
^ean v. Renway, 17 Howard N. Y. Rep., 90.
Labnskie v. Smith, 3 Kernan, 322.

hnnoe are onlJ point8 made by the bill of excep- 
t>°n8 which are important.
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Mr. Justice CLIFFORD delivered the opinion of the court.
This was a writ of error to the Circuit Court of the United 

States for the northern district of Illinois.
Edward F. Bullard, a citizen of the State of New York, 

complained in the court below of Joseph Filkins, J. P. Phil-
lips, Elihu Granger, and Edward H. Castle, in a plea of tres-
pass on the case, alleging, at the same time, that they were 
partners, doing business as commission merchants at Chicago, 
in the State of Illinois, under the style and firm of Filkins, 
Phillips, & Company.

According to the transcript, the declaration was filed on the 
seventh day of July, 1858. As amended, it contained five 
counts, setting forth, in various forms, two distinct grounds 
of complaint against the defendants, which may be briefly 
stated as follows:

In the first place, it is alleged that the defendants, on the 
eighth day of November, 1855, fraudulently sold on credit, at 
Chicago, to one Edward S. Castle, certain goods belonging to 
the plaintiff and which he had previously intrusted to them, 
as commission merchants, for sale; and that the purchaser, at 
the time of the sale, was in failing circumstances and irre-
sponsible ; charging, in the same connection, that the defend-
ants, at the time of the transaction, well knew that the pur-
chaser was insolvent, and wholly unfit to be trusted; and that 
they negotiated the sale with intent to deceive and defrau 
the plaintiff, whereby he suffered loss to an amount equal to 
the value of the goods so sold and delivered.

He also alleged, in other counts, that the defendants, prior 
to the sale of the goods, and at the time when it was ma e, 
represented to him that the said Edward H. Castle was wo 
at least eight thousand dollars above all his liabilities, t a 
he was not embarrassed in his business affairs, or muc m 
debted, and that he was a safe, cautious business man, au 
every way worthy of credit. Those representations, the p aiu 
tiff alleged, were false, and that the defendants well knew 
were so at the time of the negotiation, and when the goo 
were delivered; and that they were so made by the defen n 
witói intent to deceive and defraud him in the premises, 
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had the effect to induce him to consent to the sale, and to de-
liver the goods, whereby he suffered loss, as is alleged in the 
other counts.

To those charges, as more formally set forth in the several 
counts of the declaration, the defendants jointly pleaded that 
they were not guilty; and on the third day of January, 1857, 
the parties went to trial on that issue.

Testimony was introduced by the plaintiff in the opening, 
showing that Filkins, Phillips, & Company, were commission 
merchants at the time of this transaction, doing business at 
Chicago, in the State of Illinois, and that they received the 
goods in question a short time prior to the sale, from one 
William IL Adams, of that city, to whom the goods had previ-
ously been sent by the plaintiff to be sold on commission. He 
also proved the sale of the goods by one of the firm of Filkins, 
Phillips, & Company, to Edward H. Castle, on credit, sub-
stantially as alleged in the declaration, and that two of the 
partners and the clerk of the firm were present at the time the 
sale took place.

Facts and circumstances were also adduced by the plaintiff, 
tending strongly to show that the purchaser was largely in-
debted and in failing circumstances at the time of the negotia-
tion, and that two or more of the members of the firm must 

veknown that he was insolvent and utterly unworthy of credit.
ive per cent, was charged as commissions on the sale of 

e goodp, amounting to the sum of one hundred and thirty- 
ve ollars; and the plaintiff introduced testimony tending to 

s ow that the purchaser, as a part of the transaction, gave his 
promissory note to the firm, payable in forty-five days, to se-
cure that amount.
ren"V^enCe-Was a^so lntr°duced by the plaintiff, showing that 

n. . ,10us as to the business circumstances and pecuniary 
o/th n81 ^ie Purchaser were made to him at the time 
the 6 e> °ne °r moie the defendants, substantially in 
8h0,^auaer as alleged in the declaration. And it was clearly 
re r ^W° °r 1X1016 the firm well knew that those rep-

°as Were talse, and that the subject of them was 
y unfit to be trusted for that amount.
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Proof was also introduced by the plaintiff, showing that the 
purchaser was a relative of one of the firm, and that he had re-
peatedly been assisted by others in obtaining credit. And many 
of the circumstances were of a character to afford a ground of 
presumption that all of the defendants must have known the 
true state of his affairs, and that he was insolvent.

When the plaintiff*  rested his case, in the opening, the coun-
sel of the defendants moved the court to order a nonsuit as 
to the defendant, Granger, upon the ground that the evidence 
offered by the plaintiff did not tend to charge him with a par-
ticipation in the fraud alleged in the declaration. At that 
stage of the cause, there was no evidence immediately connect-
ing him with the transaction, except what might properly 
arise from the fact of his being one of the partners. But the 
court overruled the motion for a nonsuit, and the defendants 
excepted.

They then requested the court, that the jury might be per-
mitted to retire, and consider whether the evidence introduced 
was sufficient to charge this defendant; and if not, that the jury 
might be directed to find him not guilty; urging, as a reason 
for the motion, that they desired to examine him as a witness 
for the other defendants; but the court overruled the applica-
tion, and the defendants excepted.

After these motions were overruled, evidence was intro-
duced by the defendants, and further evidence was given by 
the plaintiff; all of which was submitted to the jury, who re-
turned their verdict in favor of the plaintiff.

Numerous exceptions were taken by the defendants in t e 
progress of this trial to the rulings of the court, in admitting 
and rejecting evidence, and they also excepted to two of t e 
instructions given by the court to the jury.

1. As the facts have been found by the jury, the questions 
to be determined are those that arise upon the exceptions, 
these, the first in the order of the argument at the bar is ® 
one founded upon the refusal of the court to order a nonsui 
as to the defendant, Granger, as requested by the counse
the close of the plaintiff’s testimony. . , £

Several answers may be given to this complaint, eac 
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which is sufficient to show that the exception cannot be sus-
tained. In the first place, Circuit Courts have no power to 
grant a peremptory nonsuit against the will of the plaintiff. It 
was expressly so held by this court in Elmore v. Grymes and al., 
1 Pet., 471, and the same rule was also affirmed in De Wolf v. 
Rabaud and al., 1 Pet., 497. In the case last named, the de-
fendants at the trial, after the evidence for the plaintiff was 
closed, moved the court for a nonsuit; which was denied, and 
the defendant excepted, and sued out a writ of error; but this 
court held that the refusal to grant the motion constituted no 
ground for the reversal of the judgment, remarking, at the 
same time, that a nonsuit cannot be ordered in any case with-
out the consent and acquiescence of the plaintiff.

Repeated decisions have been made to the same effect; and 
as long ago as 1832 it was declared, as the opinion of this 
court, in Crane v. the Lessees of Morris, 6 Pet., 609, that this 
point was no longer open for controversy. See also Silsby v. 
Foote and al., 14 How., 222.

Another answer to this complaint arises from the fact that 
the motion for nonsuit is inappropriate in a case like the pres-
ent, where there are other defendants to whom it cannot be 
applied. In actions of this description, where there is more 
than one defendant, the charge, beyond question, as a general 
rule, is.joint and several, and, consequently, one may be found 
guilty and another not guilty; but at common law there can-
not regularly be a nonsuit as to one and a verdict as to others; 
and for that reason, whenever it appears that there is evidence 
in the case to charge one or more of the defendants, a nonsuit 
is never granted at common law, even in jurisdictions where 
t e authority to grant the motion in a proper case is acknowl-
edged to exist. Revett v. Brown, 2 M. and P., 18; Collier on 
Part., (Am. ed., 1848,) sec. 809, p. 698.

nt a more decisive answer to this ground of complaint 
arises from the fact that there was evidence in the case tend- 
nb to charge this defendant which rendered it proper that the 
ues ion of his guilt or innocence should be submitted to the 
ry- e was a member of the firm of Filkins, Phillips, & 
mpany, as appears by the bill of exceptions. All of the 
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goods in question were deposited in their warehouse, and the 
jury have found that the goods were sold by the firm. Two 
of the partners and the clerk of the firm were present at the 
sale, and the commissions earned in transacting the business 
went to the benefit of all the partners of which the firm was 
composed.

In view of all the circumstances as disclosed in the evidence, 
it would be impossible to say, as matter of law, that it was 
error in the court to overrule the motion, even if the authority 
to grant it were conceded.

2. We come now to examine the second exception, which 
arises out of the refusal of the court to permit the jury to re-
tire at the close of the plaintiffs case, and consider whether 
the evidence offered in the opening was sufficient to charge 
this defendant with a participation in the alleged fraud.

Upon this subject the general rule is, that if a defendant 
who is a material witness for the other defendants has been 
improperly joined in the suit, for the purpose of excluding his 
testimony, the jury will be directed to find a separate verdict 
in his favor; in which case, the cause being at an end with re-
spect to him, he may be admitted as a witness for the other 
defendants. This course, however, can be allowed only where 
there is no evidence whatever against him, for the reason that 
then only does it appear that he was improperly joined in the 
suit, through the artifice and fraud of the plaintiff. If there be 
any evidence against him, then he is not entitled to a separate 
verdict, because, under such circumstances, it does not appear 
that he was improperly joined, and his guilt or innocence 
must -wait the general verdict of the jury, who are the sole 
judges of the fact. 1 Greenl. Ev., sec. 858; Brown v. How-
ard, 14 John., 122.

Courts of justice are not quite agreed as to what stage of the 
trial the party thus improperly joined in the suit may insist 
upon a verdict in his favor—whether at the close of the evi-
dence offered by the plaintiff in the opening, or whether he 
must wait until the case is closed for the defendants. Mr. 
Greenleaf regards it as the settled practice, that if, at the close 
of the plaintiff’s case, there is one defendant against whom no 
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evidence is given, he is entitled instantly to be acquitted; and 
it must be admitted that the decision of the court in Childs v. 
Chamberlain, 6 C. and P., 213, favors that view of the law. 
But Lord Denman held, in Sowell v. Champion, 6 Ad. and 
Ellis, 415, that the application to a judge in the course of a 
cause, to direct a verdict for one or more defendants in tres-
pass, is addressed to his discretion, and that the discretion was 
to be regulated, not merely by the fact that, at the close of the 
plaintiff’s case, no evidence appears to affect them, but by the 
probabilities whether any such will arise before the whole evi-
dence in the cause closes. There is, says the learned judge, 
so palpable a failure of justice, where the evidence for the de-
fence discloses a case against a defendant already prematurely 
acquitted, that such acquittal ought never to take place until 
there is the strongest reason to believe that such a conse-
quence cannot follow.

Some courts hold that the application, in all cases, is ad-
dressed to the discretion of the court. Brotherton v. Living-
ston, 3 Watts, 334; 1 Holt., 275. Other courts have held, 
that where there is no evidence to affect a particular defendant 
in actions ex delicto against several, a separate verdict is de- 
mandable as a matter of right, and that a refusal to grant the 
application is the proper subject of exceptions. Van Dusen 
v. Van Slyck, 15 Johns., 223; Bates v. Conklin, 10 Wen., 
389.

Whatever diversities of decision there may be upon this 
point, all agree that the application ought not to be granted, 
unless it appear that there is no evidence to affect the party in 
whose favor it is made. Brown v. Howard, 14 John., 122. 
Now, it has already appeared that there was evidence in this 
case affecting this defendant; and, upon that ground, we hold 
that the Circuit Court was fully warranted in refusing to 
grant the application.

3. After a careful consideration of the several exceptions to 
he rulings of the court in admitting and rejecting evidence, 

we are of the opinion that none of them can be sustained.
onsidering the great number of the exceptions, their separate 

examination at this time will not be attempted, as it would 
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extend this investigation beyond reasonable limits. One class 
of them arises out of objections to the admissibility of evi-
dence offered by the plaintiff, tending to show that the de-
fendants, or some of them, had aided the purchaser in this 
case in committing similar acts of fraud in the purchase of 
other goods, about the same time, from other persons. Ac-
cording to the evidence, some of those purchases were prior 
and others subsequent to the period of the sale of the goods in 
this case. All of this class of exceptions may well be consid-
ered together, as they involve the same general principles in 
the law of evidence. Decided cases have established the doc-
trine that cases of fraud like the present are among the well- 
recognised exceptions to the general rule, that other wrongful 
acts of the defendant are not admissible in evidence on the trial 
of the particular charge immediately involved in the issue. Sim-
ilar fraudulent acts are admissible in cases of this description, 
if committed at or about the same time, and when the same 
motive may reasonably be supposed to exist, with a view to 
establish the intent of the defendant in respect to the matters 
charged against him in the declaration. Assuming the prop-
osition as stated to be correct, of which there can be no doubt, 
it necessarily follows, that no one of this class of the excep-
tions is well taken. Some of the decided cases go farther, and 
hold that such evidence is admissible, as affording a ground 
of presumption to prove the main charge ; but, whether so or 
not, it is clearly competent, as tending to show the intent of 
the actor in respect to the matters immediately involved in the 
issue on trial. Cary v. Hoatling, 1 ELill, 316 ; Irving v. Motly, 
7 Bing., 543; Rowley v. Bigelow, 12 Pick., 307. Another 
class of the exceptions arises out of objections made by the 
defendants to the admissibility of evidence introduced by the 
plaintiff, which, it is insisted, was irrelevant and immaterial. 
Some twelve exceptions are embraced in this class, and they 
are addressed to a large portion of the testimony introduced 
by the plaintiff.

In the course of the trial, the plaintiff offered evidence tend-
ing to show the pecuniary circumstances of the purchaser of 
these goods, his acts and conduct in respect to the goods 
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after the purchase, and that he was largely in debt and in-
solvent.

He also introduced evidence tending to show that two or 
more of the defendants had represented to other persons, about 
the same time, that the purchaser of the goods in question was 
in good standing, and that they had likewise assisted him in 
obtaining credit with other dealers in merchandise.

To all or nearly all of this evidence, as more fully detailed 
in the transcript, the defendants objected, and those objections 
constitute the foundation of the several exceptions included 
in this class. Much of the evidence was of a circumstantial 
character; and it is not going too far to say, that some of the 
circumstances adduced, if taken separately, might well have 
been excluded. Actions of this description, however, where 
fraud is of the essence of the charge, necessarily give rise to a 
wide range of investigation, for the reason that the intent of 
the defendant is, more or less, involved in the issue. Experi-
ence shows that positive proof of fraudulent acts is not gener-
ally to be expected, and for that reason, among others, the law 
allows a resort to circumstances, as the means of ascertaining 
the truth. Great latitude, says Mr. Starkie, is justly allowed 
by the law to the reception of indirect or circumstantial evi-
dence, the aid of which is constantly required, not merely for 
the purpose of remedying the want of direct evidence, but of 
supplying an invaluable protection against imposition. 1 
Stark. Ev., p. 58.

Whenever the necessity arises for a resort to circumstantial 
evidence, either from the nature of the inquiry or the failure 
of direct proof, objections to testimony on the ground of irrel-
evancy are not favored, for the reason that the force and effect 
of circumstantial facts usually and almost necessarily depend 
upon their connection with each other. Circumstances alto-
gether inconclusive, if separately considered, may, by their 
number and joint operation, especially when corroborated by 
moral coincidences, be sufficient to constitute conclusive proof, 
•«■pplying these principles to the several exceptions under con-
sideration, and it is clear that no one of them can be sus-
tained.
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Other exceptions to the rulings of court were taken during 
the progress of the trial; but it is so obvious that they are 
without merit, that we think it unnecessary to give them a 
separate examination at the present time, and they are accord-
ingly overruled.

At the argument, it was supposed by the counsel of the 
original defendants that the circuit judge had allowed the 
plaintiff to introduce parol proof of the contents of a writ of 
attachment, referred to by one of the witnesses; but, on exam-
ination of the transcript, we find that no such evidence was 
admitted.

4. Exceptions were also taken to certain portions of the 
charge of the court. On this branch of the case, most reliance 
was placed upon certain objections to the first instruction given 
to the jury, which is as follows:

“ If the goods were in the custody of the defendants, for sale 
on commission, and one or more of the partners made false 
and fraudulent representations as to the party to whom they 
were to be sold by the defendants, then the partnership would 
be liable, if, in consequence of such representations, the plain-
tiff consented to the sale to that party, and the sale was actu-
ally made by the firm to the party.”

Some criticisms were also made in the printed argument for 
the defendants upon the second instruction, which, like the 
former, was duly excepted to; but, inasmuch as it is not essen-
tially different in principle from the other, and as the questions 
presented in each depend upon the same general considerar 
tions, it will not be reproduced.

Both instructions were framed upon the theory that the de-
fendants were not liable, unless the jury found from the evi-
dence that the goods were actually sold by the firm; which, to 
say the least of it, was a theory sufficiently favorable to the de-
fendants. Judge Story says, in his valuable work on partner-
ships, that torts may arise in the course of the business of the 
partnership, for which all the members of the firm will be liable, 
although the act may not in fact have been assented to by all 
the partners. Thus, for example, if one of the partners should 
commit a fraud in the course of the partnership business, ah 
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the partners may be liable therefor, although they may not all 
have concurred in the act. So, if one of a firm of commission 
merchants should sell goods consigned to the firm, fraudu-
lently, or should sell goods so consigned in violation of in-
structions, all the partners would be liable. Story on Part., 
sec. 166; Collier on Part., (Am. ed., 1848,) secs. 445 and 457; 
Nicoll v. Glennie, 1 Maule and Selw., 568.

In precise accordance with this view of the law, it was said, 
and well said, by the court, in Olmsted v. Hoatling, 1 Hill, 
318, that it does not lie with one to claim property through 
the fraudulent act of another, whether partner or agent, •wi th-
out being affected by that act the same as if it were his own; 
and we think the same principle must apply in a ease like the 
present, where a firm doing business as commission merchants 
have received the fruits of the fraud in the commissions earned 
for transacting the business.

Where one assuming to be an agent had committed a fraud in 
a sale, it was held, in Taylor v. Green, 8 Car. and P., 316, that 
the mere adoption of the sale and the receipt of the money, by 
the person for whom the sale was made, rendered him liable 
for the fraud.

Suffice it to say, without any further reference to authori-
ties, that the theory of the instructions was sufficiently favora-
ble to the defendants.

5. Complaint is also made that the instructions excepted to 
were not sufficiently comprehensive; that they did not em-
brace all the elements which constituted the charge, as laid 
m the declaration. Strong doubts are entertained whether 
this point is properly raised by the bill of exceptions; but 
whether so or not, we are satisfied that the exception cannot 
be sustained.

Instructions given by the court at the trial are entitled to a 
reasonable interpretation^ and if the proposition as stated is 
correct, they are not as a general rule to be regarded as the 
subject of error, on account of omissions not pointed out by 
the excepting party. Seven requests for instructions to the 
jury were presented by the counsel of the defendants, every 
one of which was given by the court, without any qualification. 
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If the defendants had supposed that the instructions given 
were either indefinite or not sufficiently comprehensive, they 
might well have asked that further and more explicit instruc-
tions should be given ; and if they had done so, and the prayer 
had been refused, this objection would be entitled to more 
weight.

But another answer may be given to this objection, which 
is entirely conclusive against it. On recurring to the tran-
script, we find that the court, before the instructions excepted 
to were given, explained to the jury the. nature and character 
of the charge, describing substantially the two forms in which 
it was presented in the several counts of the declaration ; and 
in effect instructed them that it must be proved in the one or 
the other of those forms, in order to entitle the plaintiff to a 
verdict in his favor. Those explanations immediately pre-
ceded the instructions embracèd in the exceptions, and, in fact, 
may be regarded as a part of the same. Beyond question, the 
instructions excepted to must be considered in connection with 
those explanations ; and when so considered, it is obvious that 
this objection cannot be sustained.

In view of the whole case, we think the defendants have no 
just cause of complaint, and that there is no error in the record. 
The judgment of the Circuit Court therefore is affirmed, with 
costs.

John  Baptis te  Beaubien  and  others , Complai nants  and  Ap-
pellants , v. Antoine  Beaubi en  and  others , Defenda nts .

Where a bill in chancery was filed by persons residing in Canada, claiming 
title to property in Detroit which had been in the exclusive possession of the 
defendants and those claiming under them since 1793, without, as far as ap-
pears, any right« being set up by the complainants or by those claiming under 
them to the title or the possession of the premises until the filing of the bill, 
or any claim to the rents and profits or to an account as tenants in common, 
or for partition, or to be admitted to the enjoyment of any right as co-heirs, 
the case is one resting upon the enforcement of an implied trust, where courts 
of equity follow the courts of law in applying the statute of limitations.

The averments of concealment and fraud on the part of the defendants, which
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are made in the bill for the purpose of withdrawing the case from the opera-
tion of the statute, are too general and indefinite to have that effect.

No acts of fraud or concealment are stated; and the time when even an inten-
tion to defraud, which is all that is averred, was discovered, was some fifty 
years,after the exclusive possession of the defendants and those under whom 
they claim had commenced; and this, although the parties lived in the neigh-
borhood and almost in sight of the city which has, in the mean time, grown 
up on the premises.

This  was an appeal from the Circuit Court of the United 
States for the district of Michigan.©

It was a bill filed on the equity side of the court, by John 
Baptiste Beaubien and twenty-one others, aliens and residents 
of Canada, against Antoine Beaubien and one hundred and 
twenty-seven others, thirteen of whom were citizens of Michi-
gan and residents of Detroit. The rest of the defendants were 
admitted to be parties by order, of the court.

The complainants began the history of their title as early as 
1745, when the Governor and Intendant of the Territory gave 
to their ancestor, Beaubien, a concession of land of three arpens 
m front on Lake Erie, by forty arpens in depth; and after-
wards, in 1747, the same persons granted to one Barois a con-
cession of two arpens in front by forty arpens in depth ad-
joining the above. They then traced the title down, as stated 
in the opinion of the court.

Some of the defendants demurred to the bill, and the rest 
pleaded that they were bona fide purchasers, without notice.

In 1857, the court passed the following decree:
“ This cause having been brought on to be heard on the de- 

niurrer of the above defendants and others, to the amended 
hill of complaint, and thé plea of the Right Reverend Peter 
Paul Le Fevre and Theodore Williams, claiming to be bona 

de purchasers for a valuable consideration, without notice, 
of the lands and premises owned and claimed by them on the 

ntoine Beaubien and Lambert Beaubien farms, described in 
f e। bill of complaint and in said plea, and the said demurrer 
an plea having been argued by G. T. Sheldon, solicitor and 
counsel, and W. H. Emmons, counsel for said defendants, and 

essrs. Burt and Maynard, counsel for the complainants, and 
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the arguments of counsel having been duly considered, it 
is ordered, adjudged, and decreed, that the demurrer hereto-
fore filed of the above defendants, Theodore Williams and the 
Right Reverend Peter Paul Le Fevre and others, claiming a 
portion of the lands and premises in the bill of complaint men-
tioned, as heirs, donees, or otherwise, without valuable con-
sideration, be, and is hereby, sustained; and the said plea of 
the said defendants, Right Reverend Peter Paul Le Fevre and 
Theodore Williams, claiming other portions of said lands and 
premises in their said plea mentioned, as bona fide purchasers 
for a valuable consideration, without notice, having been ar-
gued by the respective counsel, and the arguments of counsel 
having been duly considered, it is ordered, adjudged, and de-
creed, that the said plea of the said defendants, Peter Paul Le 
Fevre and Theodore Williams, be, and is hereby, sustained; 
and that the said bill of complaint of the complainants, as to all 
said land and premises described and set forth in said plea, be, 
and is hereby, dismissed.”

From this decree, the complainants appealed to this court.

It was submitted on printed arguments by Mr. Platt Smith 
for the appellants, and Mr. Carlisle for the appellees, upon a 
brief filed by himself, Mr. Emmons, and Mr. Hassell.

After Mr. Smith had argued that the bill set forth a com-
plete title, and that the facts charged were admitted by the 
pleadings, he proceeded to notice the question of the lapse of 
time.

Lapse of time is not made a question by the pleadings; the 
court will not presume for the defendants what they do not 
claim for themselves.

Anthony Bledsoe was killed by the Indians, 20th July, 1788; 
he made a will, devising “my estate to be equally divided 
amongst my children; to each of my daughters a small tract 
of land.” He left five sons and six daughters. There were 
6,280 acres of land in Tennessee; the executors assigned 32 
acres to each of the girls, and made deeds. Polly, the eigm 
child, in 1799, being then a minor, married Weatherheau, 
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she and her husband took possession of the 320 acres that had 
been assigned to her. In 1801, the residue of the lands was 
divided among the sous. In 1818, Polly Weatherhead and 
her husband sold the 320 acres that had been assigned to her, 
and they removed to Mississippi. In 1843, Mr. Weatherhead 
died. In 1846, Polly Weatherhead brought suit for her por-
tion of the whole tract. The boys and their grantees had 
made valuable improvements, built brick houses, &c. The 
suit was brought fifty-eight years after the death of the an-
cestor, fifty-three years after the partition among the girls, 
forty-five years after that among the boys. She maintained 
her suit.

Weatherhead’s Lessee v. Baskerville et ah, 11 Howard, 
329, 359, 360.

In Stackpole v. Davoren, an account of rents and profits of 
an estate was decreed, after an adverse possession of fifty 
years.

1 Bro. P. C., 9, referred to in Hill on Trustees, 265.
In a recent case, Sir C. Pepys, M. R., set aside a purchase 

oy a steward at an undervalue after an interval of forty-seven 
years.

2d June, 1835, affirmed 11 Cl. and F., 714.
Hill on Trustees, 265, where reference is given to many 

other cases of like tendency.
A case is reported in 5 Sim., 640. There the defendants; 

had been in possession for seventy years; and to a bill filed 
y the remainder man to recover the estate, a plea was put in,, 

stating that adverse possession of the property had been held 
uring the whole time; and that the rents and profits had 
en received. The vice chancellor overruled the plea, and, 

on an appeal taken, his decision was affirmed by Chancellor 
Brougham.

Mylne and Keen, 738, cited in 16 Pet., 468.
1?47, Edward Charlton, under whom plaintiffs claimed,, 

ing indebted to John Rooke by a judgment, it was agreed! 
e ween them that Rooke should be put into possession of the 

sho ^d V ^e estate in question, until the debt
ou be satisfied, which agreement was carried into effect, 

vol . xxiil 13 
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and Rooke entered into and remained in possession till 1752. 
Edward Charlton, being at that time indebted to John Reed, 
under whom defendants claimed, Reed made an agreement 
with Rooke, for an assignment of what remained due by 
Charlton to Rooke; under this agreement, Reed entered into 
possession, and he and his family continued in possession up 
to 1821. Edward Charlton died in 1767, leaving a widow and 
a son, then under age. The son married in 1778, and died 
in 1797, leaving a son, an infant. The question was, whether, 
under the circumstances, a conveyance either from Edward 
Charlton or William Charlton to the Reed family might be 
presumed. Uuder the instruction of Bayley, J., the jury found 
for the plaintiff. Abbot, C. J., says: “lam clearly of opin-
ion that the direction was according to law. In cases where 
the original possession cannot be accounted for, and would be 
unlawful unless there had been a grant, the rule may perhaps 
be different; and all of the cases cited are of that description. 
Here the original possession is accounted for, and is consistent 
with the fact of there having been no conveyance.” Bayley, 
J4, says: “The deeds of 1747 and 1752 were both produced, 
and if there had been a conveyance, it would probably have 
been produced also.” Holroyd, J., says: “Here the original 
enjoyment was consistent with the fact of there having been 
no conveyance, for it was in satisfaction of a debt. The true 
question was presented to the jury.

Doe, d. Fenwick v. Reed, 5 Barn, and Aid., 232.
7 English Common Law, 79.

Both parties claim by descent from John Ormsby, sen., who 
died in Pennsylvania in 1805. The deceased had a son, 
Oliver, who survived him, and who administered on his estate; 
and a daughter, Sidney, who married Isaac Gregg. He 
also a son, called John Ormsby, jun., who married in the 
Mississippi country, and died in 1795. Mary Swayze, the 
wife of the plaintiff, is the daughter of this son, and was an 
infant at his decease. In 1807, Oliver Ormsby gave bond as 
administrator of his father’s estate; he never settled the a 
ministration account. In 1826, as administrator, he confess# 
a judgment for 467 dollars in favor of Messrs. Penns. e 
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allowed the lands of his father to be sold on execution on this 
judgment; they were bid off by Mr. Ross, the attorney for the 
Messrs. Penns, at the sum of three thousand dollars, Mr. Ross 
declaring that neither he nor his clients wanted the lands, but 
that he should allow them to be redeemed for the amount of 
the judgment and the costs. In 1831, four years after the 
sheriff’s sale, Oliver Ormsby paid Ross 523 dollars, and took 
a deed from him of the lands; he receipted to the sheriff, as 
administrator, for the three thousand dollars, after deducting 
what he had paid to Ross. Mrs. Swayze brought suit in 1833, 
and recovered; the court held that the sheriff’s deed to Ross, 
and the deed from Ross to Oliver Ormsby, did not stand in 
her way.

Swayze v. Burke, 12 Peters, 11.
“The executor of an officer in the Virginia line on the con-

tinental establishment obtained a certificate from the Execu-
tive Council of Virginia, as executor, for four thousand acres 
of land, in the Virginia reserve, in the State of Ohio, and 
afterwards sold and assigned the same. Entries were made, 
and warrants issued in favor of the assignees, and a survey 
was made, under one of the warrants, in favor of one of the 
assignees, a bona fide purchaser, who obtained a patent from 
the United States for the land. It appeared that the executor 
had no right, under the will, to sell the land to which the 
testator was entitled. The patent was granted in 1818, and 
the patentee had been in possession of the land from 1808. 
The heirs of the officer entitled to the land for military ser-
vices, in 1839, some of them being minors, filed a bill to com-
pel the patentee to convey the land held by him to them. 
Held that the patentee was a purchaser, with notice of the 
prior title of heirs, and that he was bound to make the con-
veyance asked from him.” “No principle is better established 
than that a purchaser must look to every part of the title 
which is essential to its validity.”

Brush v. Ware, 15 Peters, 93.

The plea is no bar to the matters set up in the bill.
The plea of a purchaser for valuable consideration, without 
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notice, should aver that the person from whom he purchased 
had such an interest in the property as entitled him to convey 
it to the defendant.

2 Daniels Ch. Pr., 687.
Head v. Edgerton, 8 P. Williams, 281.
Daniels v. Davison, 16 Ves., 252.
Craig v. Leiper, 2 Yerger, 196.

The plea traces title from the United States. But this is 
not enough, for a pre-existing title is distinctly averred and 
set forth in the bill; and it has been repeatedly held that a 
patent from the United States does not affect a pre-existing 
title in a third person.

City of New Orleans v. Armas and Cucullu, 9 Pet., 236.
United States v. Arredondo, 6 Pet., 788.

The bill charges that this patent was obtained by the fraud 
of Antoine Beaubien, the patentee; that the patent was based 
on the French titles under which plaintiffs claim, which patent, 
so far as it purports to convey anything to said Antoine, is 
fraudulent and void as against complainants; the bill also 
charges that defendants or some of them have possession of 
the documents of the original title. The plea does not under-
take to deny the fraud, or that the patent was obtained on 
the claim founded on the original French titles, or that the 
defendants have not the original title papers; all these should 
be negatived by averment in the plea.

2 Daniels Ch. Pr., 691.
Possession to be adverse must be in good faith, and not a 

precarious possession, such as a possessio fratris, or a fraudulent 
possession. Domat.

“And it has been held, that if a widow remains in possession 
of land after her husband’s death, and marries again, and she 
and her husband continue in possession for more than tne 
time limited for the right of entry, neither she nor he can 
set up the statute against an ejectment by the children of 
the first husband. [Cook v. Nicholas, 2 Watts and 8., 27.] 
There was a very rigid application of the law, in this respect, 
in a very modern case, in the Court of King’s Bench in Ire-
land, in which it was held, that where, on the death of a 
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father intestate, seized of lands in fee, his second son enters 
without title, such entry is deemed for the use of the eldest 
son; and the statute, therefore, does not run against such, 
eldest son, the possession of the second son being his pos-
session. [Dowdall v. Byrne, Batt. (Irish) R., 373.] The 
real principle, to be extracted from all the cases, the court 
said, is, that the possession of the younger brother, so enter-
ing, is the possession of the heir, who, therefore, cannot be 
affected by length of time, upon the supposition of a posses-
sion adverse to him; and, on this principle, the court found 
an answer to the argument that the circumstances or motives 
of the party taking possession ought to be left to the jury, 
because the question is, not why the one person took posses-
sion, but why the other submitted to it; and in the absence 
of any proof to the contrary, it must be intended that he did 
so because (as the law intends) it was taken for him.”

Angell on Limitations, p. 402.

The points made by the counsel for the appellees will be 
given, although the argument is inserted upon those only 
which were decided by the court.

I. The claim of the complainants is barred by the acts of 
Congress and the action under them, by which Antoine 
Beaubien obtained a patent.

II. The claim in this case is barred by the statute of limita-
tions.

That this defence, as well as lapse of time generally, may be 
taken by demurrer.

Petro v. Massachusetts, 15 Peters, 233.
Story Eq. Pleading, secs. 503, 506, 761.
4 Wash., 631, 632; 2 Sch. and Lef., 637.
6 Sims, 51; 4 Johns. Ch., 299.
2 Ves., jun., 94; 1 Johns. Ch., 46.
1 Bald., 418; 19 Vesey, 180.
7 Paige, 195; 11 Eng. Ch., 68.

The bill in this case contains no sufficient averment to avoid, 
ffie application of the statute, as we shall suggest more fully
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The two acts of May 15, 1820, (R. Laws of Mich. 1833, p. 
570, sec. 6,) and of Nov. 15,1829, (R. Laws 1833, p. 408,) and 
especially the latter, bar all claim in this case.

R. Laws 1833, p. 408, act of 1829, provides that “No writ 
of right or other real action, no action of ejectment or other 
possessory action, of whatever name or nature, shall hereafter 
be sued, prosecuted, or maintained, for the recovery of any 
lands, tenements, or hereditaments, if the cause of action has 
now accrued, unless the same be brought within ten years 
after the passing of this act, any law, usage, or custom, to the 
contrary notwithstanding.”

For the application of this statute to past causes of action, 
see laws of Michigan 1843, p. 43, declaring that all causes 
shall be determined by the law applicable to it, when the Rev. 
Stat, of 1838 were passed. See, also, judicially so holding, 
Douglass Mich. Rep., 307, Lesley v. Cramer.

We need not explain the causes which called for this subse-
quent legislation and decision. It is now clear the law of 
1829 is that which controls the right to sue in this case.

It is hardly necessary to cite the following cases to show, 
that where the statute commences to run, no subsequent disa-
bility will arrest it.

15 Johns., 169.
Adams on Eq., 69, note, (1.)
1 Sugden on Vendors, 389.
3 Brod, and Bing., 217.
3 Johns. Ch., 140, and cases cited.
Plowden, 353; 4 Mass., 282.
C. and Hill, notes, 320.

And most particularly do we ask attention to the decisive 
fact that in this statute of 1829 there is no saving clause. The 
bar is general and universal. The non-resident is bound 
equally with the resident, the infant with the adult, and we 
therefore need not stop to discuss the particular circumstances 
of each complaint.

That where the Legislature have made no exceptions, the 
courts can make none.

1 Sugden on Vendors, 389. •
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4 Tenn., 307, per Shippen arguendo.
And many other cases cited elsewhere in this argument. 
This court has repeatedly recognised this rule.

Bank of the State of Alabama v. Delton, 9 How., 522.
McIver v. Ragan, 2 Wheat., 25.
Baron v. Howard, 20 Howard, 25.

If, then, this action may be said to have arisen at any time 
before 1828, it was barred Kovember 10, 1839.

When, within the meaning of this rule, did it arise?
The bill says Antoine Beaubien was in possession with his 

brother before 1800. That he presented a sole claim before 
the board in 1804, and did not succeed, because he failed in 
his attempt to prove a conveyance to himself under the French 
title. See Schedule A, of the bill. He then, in 1804, claimed 
sole ownership; attempted to prove it. This was Qpen and 
notorious. A public record is made of it. All had notice of 
it. There is no denial that all the co-heirs had such notice; 
and there is no pretence that he agreed expressly to take in 
trust for them. This, then, was a hostile sole claim. But the 
bill further says, that again, in 1807, he presented another 
claim as sole occupant and improver. He procured witnesses 
to swear he was such. It was judicially determined he was 
such in a proceeding in rem, which impleaded all the world. 
Not only is there no averment that he agreed to hold for the 
other heirs, but there is not one fact or circumstance stated 
which could lead them to believe so. The naked, meagre, 
and unlawyer-like expression is used, that they “supposed” 
he would so hold. Our citations hereafter will show how 
fully insufficient this is, in order to save any statute of limita-
tions, even under the English rule, and much less to avoid 
this one. Indeed he could not, without the aid of perjury, 
have proved in his own name, if he were not the sole occu-
pant.

1 Harrington Mich. Rep., 130, Barnard v. Bougard.
These facts are abundant to show a hostile, adverse holding. 

But further still, he conveys the half to Lambert’s heirs in 
1818. This surely is an exercise of ownership. There is no 
denial of full knowledge of all these facts by all the co-heirs 
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at the time they took place. They all lived together within 
the area of a mile. The court will take judicial notice that 
the town in Canada, where some of them reside, adjoins the 
town of Detroit, where Antoine and Lambert lived.

In 1840, the bill admitted they knew the fraud. Even under 
a loose rule, which would give them ten years from this dis-
covery, the legal bar w'ould be complete in 1850, five years 
before this bill was filed. But there is no such rule. They 
must be prompt in filing the bill after discovery. Under a 
twenty years’ statute they cannot, because there is fraud, de-
lay forty years, if there is twenty years before the discovery. 
But fraud is an excuse only where they are diligent the mo-
ment they discover the fraud; otherwise, their rights are 
barred.

But, what is controlling here is, the bill concedes all the 
original heirs knew the facts. Numerous decisions show this 
is sufficient for our protection. There is no concealment, no 
agreement, no act to mislead, imputed to Antoine Beaubien. 
The naked case is stated, of a right in six heirs, who 
live in the neighborhood of their brother, having equal 
intelligence and means, having full knowledge of his open 
claims, his procuration of title, his sales, his exclusive occu-
pancy without one word of claim on their part, or concession 
of right on his, from 1800 down to 1840, when, for the first 
time in forty years, the great-grandchildren of the original 
heirs began to “suspect” that the grandchildren (and their 
grantees) of the co-heir of their ancestors intend to claim this 
land as their own! Such a bill is but a delusion. It is demur-
able. It contains no sufficient reasons to avoid the application 
of the statute.

We Submit the act of 1829 is a complete bar.
But the act of May 15, 1820, is equally a bar. In the cir-

cumstances of this case, the disabilities of non-residence, infan-
cy, and coverture, are wholly immaterial. There can be no 
successive disabilities, either in the same person, or set up m 
succeeding heirs. If the disabilities of the first takers are 
removed, the heirs must sue within ten years or twenty years, 
(according to the statute thereafter.) Thus, if A, an heir, be a 
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non-resident, and dies, and his heir is also a non-resident, the 
disability of the latter cannot be added to that of his ancestor, 
but he must sue within the time limited after the death of the 
first taker; otherwise, statutes of limitation would be per-
petual.

The act of 1820 limits the right of action to twenty years, 
and the saving section is as follows:

“This act shall not extend to bar any infant, person impris-
oned, beyond seas, &c., &c., from bringing either of the actions 
before mentioned within the term before set and limited for 
bringing such actions, calculating from the time such impedi-
ment shall be removed.”

.In 10 Ohio, 513, Whitney v. Webb:
Plaintiff resided out of, and had never been within the State 

of Ohio, and his ancestor, and those under whom the ancestor 
claimed, had in their lifetime been in the same situation; and 
the question was, whether the exception in the law (which 
was like ours) saved the rights of the plaintiff, who and whose 
ancestors had been successively and continually under the 
technical disability of non-residence. -r

The court cites and analyzes Plowd., 358; 6 East, 80; 4 
Miss., 182; 2 Conn., 27; and 3 Johns. Ch., 129—which is 
an elaborate review of all the old cases—and hold that 
the action was barred immediately on the death of the 
ancestor or first taker, provided twenty years had then 
elapsed. That as the statute provided for no period after 
that for the heir to sue, and saved the rights only of the per-
son to whom the right accrued, there was no mode in which 
by mere construction the heir could be allowed any time after 
the lapse of twenty years. That the person to whom the right 
accrued might have sued within twenty years after his dis-
ability removed. But this right did not accrue to the heir. 
Page 517 says, successive disabilities cannot be set up where 
they exist in the same person, any more than when one man 
attempts to protect himself by one in himself after the removal 
of one in his ancestor.

The doctrine was strictly applied in a case in equity in the 
same volume, 10 Ohio, 524, Ridley v. Wethman, where a 
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bill was dismissed on the plea of the statute of limita-
tions, when it appeared that the complainants sought to 
avail themselves of successive disabilities of non-residence.

The court, in 16 Howard, 247, Thorp v. Raymond, held 
that where a right of entry accrued to a person who was 
under disability, and so continued until his death, the statute 
began to run immediately upon his death, although the heir 
was under disability. This under New York statute similar 
to ours.

The non-residence of the complainants is immaterial, even 
if the act of 1829 contained any exceptions, which it does not; 
under this principle, the law of 1820 equally bars the whole 
action.

The court will not fail to perceive the disgraceful vagueness 
and studied evasion with which the bill is drawn.

It makes no averment that these complainants have been 
continuously out of the Territory and the State of Michigan. 
Such it is notorious is not the fact. They all reside within 
half a mile of Detroit, and, though in Canada, are and have 
for years, as have all their ancestors, been weekly there. Hence 
the statement that they have “resided” in Canada.

Thjs may be true, and still, if they have been within the 
State, the running of the statutes will be conceded. No 
authority need be cited for this. The bill should have averred 
that the complainants had not been within the State. See the 
common precedents of pleading the old exception of “beyond 
seas.”

This, then, answers the pretence that some of the complain-
ants are within the exceptions of the statute of 1820.

Still, we repeat, that of 1829 has no exceptions.
That our holding is adverse, so as to start the running of 

the statute, whether it be said there is a trust or a tenancy in 
common, we cite a few decisions. They show equally what 
we cannot take time distinctly to argue, that this is a case 
where the presumption of a grant is full and clear.

Still, the main object is to show an adverse holding within 
the statute of limitations.

4 Mason, 326, Prescott v. Nevens.
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2 Smith’s Leading Cases, 450.
Notes to Taylor v. Horde, in 1 Burr, 60.
Nessuu v. Doe, in 1 M. and W., 910.

If a party holds in a character incompatible with the idea of 
a freehold in another, his holding is adverse. In order to 
ascertain the character of the holding, courts will look at the 
parties’ conduct while in possession. The cases are very fully 
cited in 5 Bing. N. C., 161; Eng. Com. Law Rep., 65, Davis 
v. Lowndes; see per Tindal, Ch. J., page 71; also, pages 72, 
73, 74. For the evidence in the case, see page 66.

That a patent from the Government invests the patentee 
with seizure in law, so that he is considered in actual posses-
sion until an ouster by a third person.

2 Smith’s Leading Cases, 469.
The patentee’s conveyance transfers a like possession to his 

grantee.
4 Wheat, 215, Burr v. Grottz’s Heirs.
2 Smith’s Leading Cases, 469.

There need not be an assertion of any previous title, but an 
assumption of ownership at the time of the entry and during 
the occupancy, and this is what is meant by its being made 
“under claim or color of right.”

Page 472 cites the cases fully, to show that one tenant in 
common, by claiming to hold as owner of the whole, will con-
stitute an ouster of his co-tenant.

In 24 Wendell, 601, 602, Humbert v. Trinity Church, on 
page cited, it is said: “Although a man may hold posses-
sion rightfully as a tenant in common, and the presumption 
is that he does so, still the contrary may be shown; and if his 
conduct be such as to satisfy the mind that he means to hold 
out his co-tenants, and he does in fact exclude them, this is an 
ouster, his possession is adverse, and the statute will apply as 
fully as if he never had any right to claim as a tenant in com-
mon. See the preceding pages, where the facts evincing the 
claim of title of the defendant are commented on. They are 
no more decisive than the averments in the present bill.

HI. The statute of limitations of Michigan relied on in this 
case is broader than the English statute, and it is equally a 
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bar in a court of equity as at law. This court under this 
statute can make no exception in cases of undiscovered fraud.

The English statutes of limitations simply bar certain enu-
merated legal actions, and none of them therefore apply in 
terms to proceedings in equity. Hence courts, acting sim-
ply from analogy, felt at liberty to make exceptions in cases 
when conscience demanded it. And as we pass over the cases 
under the following divisions, the truth of our averment will 
abundantly appear, that the only reason why courts have 
made such exceptions, is that there were no words in the stat-
ute which literally could be extended to courts of equity.

That the courts can make no exceptions when the statute 
makes none, see ante. That infants, feme coverts, and persons 
beyond seas, are all concluded when not expressly excepted. 
See Humbert v. Trinty Ch., 24 Wendell, ante, and the cases 
cited, to show that when the statute applies ex directu, then even 
fraud makes no difference, and that case goes the length of 
saying that in cases of concurrent jurisdiction, fraud is no ex-
cuse, even in equity, under a statute which in terms did not 
apply to a court of equity.

But it is not necessary for us to go thus far here. Our stat-
ute does apply equally to a court of equity as to that of law. 
Its language is, 11 no real or possessory action, of whatever 
name or nature,” shall be sustained after ten years from 1829. 
So is the act also of 1820.

Farmer v. Brooks, 9 Pick., 242; Johnson v. Ames, 11 Pick, 
182, are directly in point, holding that a statute like this 
bound, ex directu, both courts of equity and law alike.

We claim this statute has no exceptions, express or implied, 
at law or in equity. That the court can engraft none upon it, 
growing out of the ignorance, infancy, or non-residence of the 
complainant, or the alleged frauds of the defendants; see au- 
thorites cited under II.

Very many decisions fully set forth the reasons of the equity 
rule in England, as we have stated it. This grows out of t a 
words of their statute, and when one like ours comes up as 
in 17 Ves., they apply it as they would in an ejectment.

IV. If it is held that this act is to receive the same construe- 
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tion as those which simply bar specifically enumerated legal 
actions, and that this court will therefore admit the same ex-
ceptions to its applications, such as trust and undiscovered 
fraud, then we say the bill does not set up facts to bring the 
case within these exceptions, and the remedy is barred by the 
statute under the general principle applicable to all statutes 
of limitations.

V. If the complainants contend there was a complete legal 
title under the French grant, this wholly answers the argu-
ment that the statute of limitations does not apply, because 
the defendants hold in trust, and the complainants were igno-
rant of the fraud.

VI. The bill does not show a legal title under the French 
grant.

VU. The plea of bona fide purchasers is a good plea, both 
in form and substance, and constitutes a perfect bar to the 
matters set up in the bill.

Vm. The bill does not show or state the citizenship of the 
several defendants brought in by the amendment thereto, and 
is therefore fatally defective.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the district of the State of Michigan.
The bill was filed by the plaintiffs against the defendants, 

claiming to be tenants in common with them in a tract of land 
now lying in the city of Detroit, each party deriving title from 
a common ancestor, who made the settlement as early as the 
year 1745, under a concession from the French Government. 
The tract contained five arpens in front on Lake Erie, and 
eighty arpens back. The ancestor, John Baptiste Beaubien, 
< led in 1793, having had the uninterrupted possession of the 
property from the time of the concession in 1745, leaving a 
widow and several children. Two of the sons, Antoine and 

amhert, resided with their father at the time of his death, 
an continued in the possession and occupation with their 
mother till her death, in 1809.

n 1804, Antoine, one of the heirs in possession, applied to 
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the board of commissioners to adjust land claims, under the 
act of Congress of 1804, to confirm his claim to the land; and 
which was confirmed accordingly, and a patent issued in 1812. 
Acts of Congress, 26th March, 1804; 3d March, 1805; 3d 
March, 1807.

Lambert, the other brother, continued in the joint occupa-
tion of the tract till his death, in 1815, and subsequently, in 
1818, Antoine conveyed to the heirs of Lambert a moiety of 
the premises; and the present occupants and defendants are 
the descendants of the two brothers, or purchasers from them 
under this title.

The tract constitutes a portion of the city of Detroit, and is 
averred in the bill to have been worth, at the time of the filing 
of it in 1855, from half a million to a million of dollars, exclu-
sive of the improvements.

The case was presented to the court below on demurrer to 
the bill, and on pleas by some of the defendants, as bona fide 
purchasers for valuable consideration, without notice.

The plaintiffs aver in the bill, in addition to the facts already 
stated, that they are the descendants of the brothers and sisters 
of Antoine and Lambert, from whom the title of the defend-
ants is derived, and that Antoine and Lambert and their de-
scendants possessed and occupied the tract in subordination 
to the right and title of their co-tenants, and that they were 
permitted to possess and occupy the same in confidence, that 
they so held the premises for the common benefit of all parties 
interested. They further aver, that they verily believed that 
the brothers, Antoine and Lambert, and their legal represent-
atives, were acting in good faith in this respect, until about 
the year 1840 they discovered, after examination and inquiry 
into the facts and circumstances, that they intended to chea 
and defraud them, and those under whom they claim, of their 
just rights in the premises.

The bill further states that Antoine, in his lifetime, and 15 
son, who is one of the defendants, and the heirs of Lambert, 
have conveyed to divers individuals rights in the said tract, 
that, in some instances, they made donations without consi 
eration; in others, conveyances for a pretended consideration, 
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and that there now are in possession, as heirs, donees, and 
purchasers of different portions of the premises, several hun-
dred persons, most of whose names are unknown to the plain-
tiffs, which persons set up claims and pretended rights and 
interests therein. And further, that neither Antoine nor Lam-
bert’s heirs, down to the year 1834, committed any open or 
notorious act, inconsistent with the rights of the plaintiffs, or 
in any way disavowed the trust and relation as co-tenant, or 
of brothers or co-heirs, nor in any manner asserted any title 
to the land, to the exclusion of their rights.

The court decreed upon the demurrer to the bill, and also 
upon the pleas, in favor of the defendants.

The case comes before us on an appear from this decree. 
Antoine and Lambert, the two sons of J. B. Beaubien, the 
common ancestor, and those claiming under them, have been 
in the exclusive possession of the premises in question since 
1793, a period of sixty-two years before the commencement of 
this suit. The plaintiffs and those under whom they claim, 
during all this time, as averred in the bill, resided in Canada, 
and, as appears, most of them in the county of Essex, in the 
neighborhood of the premises. The four hundred arpens 
which, in 1793, were worth some six or seven thousand dol-
lars, now embrace a portion of the city of Detroit, and are 
worth, with the improvements, over a million of dollars; and, 
for aught that is averred in the bill or appears in the case, no 
right has been set up by them, or by those under whom they 
claim, to the title or the possession of the premises, until the 
filing of the bill; no claim to the rents and profits, or to an 
account as tenants in common, or for partition, or to be ad-
mitted to the enjoyment of any right as co-heirs.

The case is one, so far as the title of the plaintiffs is con-
cerned, which defends upon the establishment of an implied 
trust to be raised by the evidence, and hence falls within that 
class of cases in which courts of equity follow the courts of 
a^v, in applying the statute of limitations. (Kane v. Bloodgood, 

ohn. Ch. R., 91; Hovenden v. Annesly, 2 Sch. and Lef., 607.) 
here are two acts of limitation in the State of Michigan, 

eit er of which bars the claim of the plaintiffs:
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1. The act of May 15,1820, which limits the right of action 
to twenty years after the same has accrued; and

2. The act of November 15, 1829, which limits the right of 
entry to ten years, if the cause of action has then accrued..

The language is: “ No writ of right or other real action, no 
ejectment or other possessory action, &c., shall hereafter be 
sued, &c., if the cause of action has now accrued, unless the 
same be brought within ten years after the passage of this act, 
any law, usage, or custom, to the contrary notwithstanding.”

There is no saving clause in this as to infants, feme coverts, 
or residence beyond seas.

The pleader has sought to avoid the operation of the limit-
ation, by an averment of concealment and fraud on the part of 
the defendants, and those under whom they claim. The plain-
tiffs aver,1 ‘ that, until within the last few years, your orators and 
oratrixes, and those under whom they claim, verily believed 
and supposed that the said brothers, Antoine and Lambert, 
and their legal representatives, were acting in good faith to-
wards them, but that, about the year 1840, they discovered by 
information, after examination and inquiry into the facts and 
circumstances of the case, that the said brothers, Antoine and 
Lambert, and their legal representatives, intended to cheat 
and defraud them, and those under whom they claim, of their 
just rights in the premises.”

This averment is too general and indefinite to have the effect 
to avoid the operation of the statute. The particular acts of 
fraud or concealment should have been set forth by distinct 
averments, as well as the time when discovered, so that the 
court may see whether, by the exercise of ordinary diligence, 
the discovery might not have been before made. (Stearns v. 
Page, 7 Howard, 819; Moore v. Greene, 19 ib., 69.)

Here, no acts of fraud or concealment are stated; and the 
time when even an intention to defraud, which is all that is 
averred, was discovered, was some fifty years after the exclu-
sive possession of the defendants and those under whom they 
claim had commenced; and this, although the parties lived in 
the neighborhood, and almost in sight of the city, which has, 
in the mean time, grown up on the premises.
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We think the statute of limitation applies, and that the 
decree of the court below should be affirmed.

The  Philade lphi a , Wilm ingt on , and  Baltimore  Rail roa d  
Company , Appellants , v . the  Philadelp hia  and  Havre  de  
Grace  Steam  Towboat  Company .

The jurisdiction of courts of admiralty in torts depends entirely on locality, and 
this court have heretofore decided that it extends to places within the body of 
a county. The term “ torts ” includes wrongs suffered in consequence of the 
negligence or malfeasance of others, where the remedy at common law is- by 
an action on the case.

Hence, where a railroad company employed contractors to build a bridge». and 
for that purpose to drive piles in a river, and, owing to the abandonment of 
the contract, the piles were left in the river, in such a condition as to injure a 
vessel when sailing on her course, the railroad company were responsible for 
the injury.

That the vessel so injured was prosecuting her voyage on Sunday, is no defence 
for the railroad company. The statute of Maryland and the cases upon this 
point examined.

Where there was conflicting testimony in the court below upon the amount of 
damages sustained, and there was evidence to sustain the decree, this- court 
will not reverse the decree merely upon a doubt created by conflicting testi-
mony.

This  was an appeal from the Circuit Court of the United 
States for the district of Maryland, sitting in admiralty.

It was a libel filed by one corporation against another cor-
poration in the District Court of Maryland, under the circum-
stances stated in the opinion of the court. The District Court 
ecreed in favor of the libellants, the appellees, and awarded 

damages to the amount of $7,000.86. The Circuit Court, on 
appeal, affirmed the decree, and the railroad company ap- 
pealed to this court.

It was argued by Mr. Schley and Mr. Donaldson for the ap- 
Pe an^8’ au(^ by dir. Dobbin for the appellees.

counsel for the appellants made the following points:
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1. That the District Court of the United States has no ju-
risdiction in a case like the present.

The cases show that “ marine torts,” over which courts of 
admiralty have jurisdiction, are trespasses done and committed 
on navigable waters, as in the case of a collision between two 
vessels; and a main ground on which such cases have been 
put is the power in rem possessed by those courts, but not by 
courts of common law.

The placing and leaving the pile in the bed of the Susque-
hanna, and within the body of a county, was a nuisance at 
common law, and the appellee’s remedy was in the State 
courts, in an action on the case for particular damage caused 
by that nuisance. Indeed, the ordinary rules of an admiralty 
court in apportioning damages could not be made applicable 
to such a case.

The question is not one of mere locality. The subject mat-
ter itself is not within the admiralty jurisdiction; and it is be-
lieved that none of the decisions of this court have gone to an 
extent which would include it.

Conkling, 21, 24.
Thomas v. Lane, 2 Sumn., 9, 10.
Cutler v. Rae, 7 How., 737.
Schooner Tilton, 5 Mason, 465.
Waring v. Clark, 5 How., 467.
Angell on Tide Waters, 113.
Hancock v. York N. and B. R. W. Co., 70 E. C. h. ®eP’> 

347.
Abbott on Shipping, 233.
9 Stat, at Large, 1851.

2. That the appellees could not recover in this case, because 
' they were engaged in an unlawful act at the time when t e 
accident occurred, which caused the injury complained o 
The steamer Superior left her wharf at Havre de Grace, wi 
a fleet of canal boats, on Sunday, the 11th May, 1856, an 
while engaged in towing the boats down the Susquehanna on 
that day, struck the pile which disabled her. .

It is the law of Maryland, that no person whatever s a 
work or do any bodily labor, or willingly suffer any of his so
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vants to do any manner of work or labor, on the Lord’s day, 
works of necessity and charity excepted; and a penalty is pre-
scribed for the breach of the law.

There is nothing in this provision inconsistent with any of 
the laws of the United States regulating commerce, and the 
Federal courts would therefore take notice of and conform to 
the law of the State.

Act of Assembly of Md., 1723, c. 16, sec. 10.
Bank of U. S. v. Owens, 2 Pet., 527.
Bosworth v.‘ Inhabitants of Swansea, 10 Mete., 363.
Robeson v. French, 12 Mete., 24.
Phillips v. Innes, 4 Clark and Fin., 234.
Smith on Contracts, 171.

8. That even if the appellees could in the present case re-
cover in admiralty against any party, they still had no cause 
of action against the appellants; the act of negligence which 
caused the injury not having been the act of the appellants or 
of its servants.

. The evidence shows that the Superior struck upon a sight-
pile driven by the servants of Messrs. Goss, Cooke, & Co.? 
who had contracted for a stipulated compensation to build the 
piles of the bridge across the Susquehanna.

By the second sentence of the 9th section of that contract, 
the contractors were “to furnish (and remove when done 
with) all scaffolding and piles that may be used while build- 
lng, which terms, according to the testimony of engineers 
and experts, included the sight-piles, which were necessary to 
t e proper construction of the bridge. It was the duty of the 
contractors to remove these sight-piles when done with; and 

e act of the contractors, or of their servants, in sawing off 
ose piles below the surface, and leaving them so as to ob- 

s luct the navigation, was in no sense the act of the appel-
lant. 1 r

ere is nothing to show that the appellant ever had knowl- 
. 0 the fact that these piles were sawed off, instead of be-

removed, as the contract required; and the termination of 
e contract could not make the appellants liable for the con- 
quences of a previous wrongful act of the contractors, the 
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appellants not consenting either to making or continuing the 
nuisance.

Allen v. Hayward, 53 E. C. L., 974.
Reedie v. London and N. W. R. W. Co., 4 W., H., and 

G., 244, 245.
Knight v. Fox, 5 Exch., 721.
Steel v. S. E. R. W. Co., 32 E. C. L., 366.
Overton v. Freeman, 73 E. L. and E. Rep., 866.
Peachey v. Rowland, 13 C. B., 182, (76 E. C. L. Rep.)
Blake v. Ferris, 1 Seld., 48.
Hilliard v. Richardson, 3 Gray, 354.
Rapson v. Cubitt, 9 M. and W., 710.
Milligan v. Wedge, 40 E. C. L., 177.
Burgess u*  Gray, 1 C. B., 578, (1 Man;, Grang., and Scott.) 

4. That the sinking of the Superior after striking upon the 
sight-pile was owing to the mismanagement of her captain, 
and the appellees cannot be entitled to recover the damages 
consequent upon her sinking, for the cost of raising her, or 
the loss of time while she was under water.

The testimony of a number of steamboat captains, and of 
persons well acquainted with the river near Havre de Grace, 
shows that the true course for the captain to have pursued, 
after the vessel struck, was to run her upon the flats indicated 
on the illustrative map by the letters C, B, D; and that if he 
had done so, she would not have sunk.

Even if there was no error in returning to the wharf, the 
evidence shows great want of care in the omission properly to 
secure the vessel to the wharf, and in other particulars.

5. That the amount of the decree is greater than the actual 
loss which naturally or necessarily resulted from the injury; 
and greater, indeed, than the total value of the injured 
boat.

Mr, Dobbin,, for the appellees, made the following points:
1. That the steamer “Superior,” the subject of the injury, 

being, at the time of the wrong committed, a licensed vessel, 
sailing in her lawful business, on waters within the ebb an 
flow of the tide, a court of admiralty has jurisdiction to redress 
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any trespass upon her, notwithstanding an action at law might 
have been maintained for the same injury.

3 Story on Con., 530.
2 Brown’s Civil and Ad. Law, 110, 203.
Thomas v. Lane, 2 Sumner, 9.
The Ruckers, 4 Rob. Ad. R., 73.
Steele v. Thatcher, Ware’s Rep., 98.
Thackery v. the Farmer, Gilp. R., 529.
Waring v. Clark, 5 How., 464.
New Jersey S. B. Co. v. Merchants’ Bank, 6 How., 431, 

432.
Manro v. Almieda, 10 Wheat., 473.
Plummer v. Webb, 4 Mason, 383.
Chamberlain v. Chandler, 3 Mason, 242.
Bees Ad. R., 369.
Angell on T. W., 119.
The Volant, 1 W. Robinson, 387.
Zoucb, 117, 122.
Com. Dig. “Admiralty” E., 13.
Sir Leoline Jenkins, 2 Brown’s C. and Ad. L., 475.
De Lovio v. Boit, 2 Gall., 437.
Judge Winchester, 1 Pet. Ad. Dec., 234.

2. That the act of Assembly of Maryland did not contem-
plate a restraint on the sailing of vessels engaged in foreign 
commerce, or in the coasting trade, and that, if it did, such 
restraint is repugnant to the Constitution and laws of the 
United States; and that the “Superior,” being a vessel duly 
enrolled and licensed, in the district of Philadelphia, for the 
coasting trade, had a right to pursue such trade without any 
lestraint thereon by the laws of the State of Maryland, in re-
spect to the time within which such coasting trade might be 
prosecuted.

Gibbons v. Ogden, 9 Wheat., 240.
Brown v. State of Maryland, 12 Wheat., 448.
Brown v. Jones, 2 Gall., 477.

$ Willard v. Dorr, 3 Mason, 93.
. That the railroad company, and not the contractors under 

eni, are responsible for the injury:



214 SUPREME COURT.

Phila., Wil., and Balt. R. Co. v. Phil, and Havre de Grace Steam Towboat Co.

First—because the whole work was done under the direc-
tion and superintendence of the company, the contractors un-
dertaking to do only as directed by the company’s engineers; 
and there being no proof that the contractors violated their 
instructions, the presumption is that all that was done was by 
order of the company’s superintendent.

Second—because the pile upon which the steamer ran was 
not such an one as is contemplated by the contract, where it 
speaks of “ scaffolding and piles that may be used while build-
ing,” the proof being that this was one of a group erected away 
from the line of the bridge, for the exclusive use of the com-
pany’s engineers employed in performing the duty of superin-
tendence, which the company had reserved to itself.

Third—because, at the time of the accident, the company 
had discharged the contractors, and taken possession of all 
that was built of the bridge, in its then unfinished condition; 
and they are responsible for any damage which might arise 
from their leaving the work in a position to inflict injury upon 
vessels navigating the Susquehanna.

4. That the captain of the steamer exercised the utmost 
prudence, skill, and judgment, after the accident, as the record 
abundantly shows; but even if this were less apparent as a 
question of fact, it having undergone full examination in the 
District Court, and in the Circuit Court on appeal, this court 
will not disturb the decree, unless in a clear case of mistake.

Walsh v. Rogers, 13 How., 284.
5. That the sum decreed against the appellant is less than 

the proof shows to have resulted from the injury;
Williamson v. Barrett, 13 How., 110.

Mr. Justice GRIER delivered the opinion of the court.
A brief statement of the facts of this case will be sufficient 

to show the relevancy of the questions to be decided.
The appellants were authorized by a statute of Maryland to 

construct a railway bridge over the mouth of the Susquehanna 
river, at Havre de Grace. They entered into an agreemon 
with certain contractors, to prepare the foundations and erec 
the piers. In pursuance of their contract, these persons drove 
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piles into the channel of the river, under the direction of the 
engineers employed by the appellants. Before the completion 
of the contract, the appellants abandoned their purpose of 
building the bridge, and discharged the contractors. During 
the progress of the work, the contractors had driven certain 
piles, called sight-piles, into the channel of the river, which 
were not removed or cut off level with the bottom, but wTere 
cut a few feet under the surface of the water, so that they 
became a hidden and dangerous nuisance. The steamboat 
Superior, engaged in towing boats between Philadelphia and 
Havre de Grace, left a port in Maryland on Sunday morning, 
and soon after came into forcible collision with one or more 
of these piles; in consequence whereof she suffered great dam-
age, and for which this libel was filed.

The appellants have, in this court, insisted chiefly on three 
points of defence to the charges of the libel:

I. It is contended that the “ marine torts,” over which 
courts of admiralty have jurisdiction, are trespasses done and 
committed with force on the sea and navigable waters, such 
as collision of vessels, assaults, &c., and that the placing and 
leaving the piles in the bed of the river, and within the body 
of a county, is a nuisance at common law, and the remedy of 
the appellees should have been by an action on the case.

The jurisdiction of courts of admiralty, in matters of con-
tract, depends upon the nature and character of the contract; 
but in torts, it depends entirely on locality. If the wrongs be 
committed on the high seas, or within the ebb and flow of the 
tide, it has never been disputed that they come within the 
jurisdiction of that court. Even Lord Coke (4 Inst., 134) de-
cares, “that of contracts, pleas, and querels, made upon the 
sea or any parf thereo^ not yyithin any county, the
a and ought to have jurisdiction.”

ince the case of Waring v. Clark, (5 How., 464,) the ex-
ception of“infra corpus comitatus ” is no longer allowed to pre-

• In such cases, the party may have his remedy either in 
e common-law courts or in the admiralty. Nor is the defi- 

ralt°U'°^‘^-e ^erni when used in reference to admi- 
y jurisdiction, confined to wrongs or injuries committed
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by direct force. It includes, also, wrongs suffered in conse- 
pence of the negligence or malfeasance of others, where the 
■emedy at common law is by an action on the case. It is a 
'ule of maritime law, from the earliest times, “ that if a ship 
’un foul of an anchor left without a buoy, the person who 

placed it there shall respond in damages.” (See Emerigon, 
vol. 1, page 417 ; Consulat de la Mer., chap. 243; and Cleirac, 
70.)

In the resolution of the twelve judges, in 1632, it was deter-
mined in England, “ that the courts of admiralty may inquire 
of and redress all annoyances and obstructions that are or may 
be any impediment to navigation, &c., and injuries done there 
which concern navigation on the sea.”

Hence, “ the impinging on an anchor or other injurious im-
pediment negligently left in the way,” has always been considered 
as coming within the category of maritime torts, having their 
remedy in the courts of admiralty. (See 2 Brown Civ. and 
Adm., 203.)

The objection to the jurisdiction of the court is therefore 
not sustained.

II. The testimony showed that the injury to the steamer 
was caused by her coming in contact with one of the sight  
piles, driven into the channel by the contractors, and left in 
the situation already stated.

*

This contract is set forth at length. It showed that the con-
tractors were bound to “ provide all necessary machinery, &c., 
and to furnish (and remove, when done with) all scaffolding 
and piles that may be used while building.”

It is contended by the appellants that they are not liable 
for the negligence which caused this injury, because the pile8 
were not placed in the channel by their servants, but by those 
of the contractors; and that the case was not altered by the 
fact that the contractors were directed to do so by the en 
gineers, who were the servants of appellants.

If the contractors had proceeded to complete their contrac, 
and left the piles in the condition complained of, this defence 
to the action might have availed the appellants. But as 
driving the piles for the legitimate purpose of the erection wa 
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by authority of the law and in pursuance of the contract, the 
contractors had done no wrong in placing them there. The 
nuisance was the result of the negligence in cutting off the 
piles, not at the bottom of the river, but a few feet under the 
surface of the water. This the contractors were bound to do, 
after the piles had served their legitimate purpose in the con-
struction of the bridge, and after they had completed their 
contract. But before this, the railroad company determined 
to discontinue the erection of the bridge. They dismissed the 
contractors from the further fulfilment of their contract. ITnder 
such circumstances, it became the duty of the appellants to 
take care that all the obstructions to the navigation, which 
had been placed in the channel by their orders, and for the 
purpose of their intended erection, should be removed. The 
nuisance which resulted from leaving the piles in this danger-
ous condition was the consequence of their own negligence or 
that of their servants, and not of the contractors.

III. The appellants urge, as a further ground of defence, 
that this collision took place on Sunday, shortly after the 
steamboat had commenced her voyage from a wharf, “parcel 
of the territory of Harford county, in the State of Maryland; 
that the boat was used and employed by her owners in towing 
canal boats; and that, when entering on her voyage, those 
who had her control and management were engaged in their 
usual and ordinary work and labor—the same not being a 
work of necessity or charity—contrary to the laws of the State 
of Maryland.”

A statute of Maryland forbids persons “ to work or do any 
odily labor, or to willingly suffer any of their servants to do 

auy manner of work or labor, on the Lord’s day-works of 
necessity and charity excepted;” and a penalty is prescribed 
for a breach of the law.
. t has been urged, that there was nothing in this provision 
inconsistent with any of the laws regulating commerce, and 

at the Federal courts should therefore take notice of and con-
form to the laws of the State.
it qi a8SUmiDg proposition to be true, the inference from 

wi not follow as a legitimate conclusion; for, if we admit
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that the master and mariner of a ship or steamboat are liable 
to the penalty of the act for commencing their voyage from a 
port in Maryland on Sunday, it by no means follows that the 
appellants can protect themselves from responding to the 
owners of the vessel for the damages suffered in consequence 
of the nuisance.

The law relating to the observance of Sunday defines a duty 
of a citizen to the State, and to the State only. For a breach 
of this duty he is liable to the fine or penalty imposed by the 
statute, and nothing more. Courts of justice have no power 
to add to this penalty the loss of a ship, by the tortious con-
duct of another, against whom the owner has committed no 
offence. It is true, that in England, after the statute of 29, 
ch. 2d, forbidding labor on the Lord’s day, they have, by a 
course of decision perhaps too obsequiously followed in this 
country, undertaken to add to the penalty, by declaring void 
contracts made on that day; but this was only in case of ex-
ecutory contracts, which the courts were invoked to execute. 
It is true, that cases may be found in the State of Massachu-
setts, (see 10 Metcalf, 363, and 4 Cushing, 322,) which, on a 
superficial view, might seem to favor this doctrine of set-off 
in cases of tort. But those decisions depend on the peculiar 
legislation and customs of that State, more than on any gen-
eral principles of justice or law. (See the case of Woodman 
v. Hubbard, 5 Foster, 67.)

We would refer, also, to a case very similar in its circum-
stances to the present, in the Supreme Court of Pennsylvania, 
in which this subject is very fully examined by the learned 
chief justice of that court; and we concur in his conclusion: 
“ That we should work a confusion of relations, and lend a 
very doubtful assistance to morality, if we should allow one 
offender against the law, to the injury of another, to set off 
against the plaintiff that he too is a public offender.” (See 
Mohney v. Cook, 26 Penn. Reps., 342.)

We do not feel justified, therefore, on any principles o 
justice, equity, or of public policy, in inflicting an addition» 
penalty of seven thousand dollars on the libejlants, by 
of set-off, because their servants may have been subject 
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to a penalty of twenty shillings each for breach of the stat-
ute.

Moreover, the steamboat in this case was sailing on a public 
river, within the ebb and flow of the tide; she had a coasting 
license, and was proceeding from a port in one State to a port 
in another. Has it ever been decided that a vessel leaving a 
port on Sunday infringes the State laws with regard to the 
observance of that day ?

We have shown, in an opinion delivered at this term, that 
in other Christian countries, where the observance of Sundays 
and other holidays is enforced by both Church and State, the 
sailing of vessels engaged in commerce, and even their lading 
and unlading, were classed among the works of necessity, 
which are excepted from the operation of such laws. This 
may be said to be confirmed by the usage of all nations, so far, 
at least, as it concerns commencing a voyage on that day. 
Vessels engaged in commerce on the sea must take the ad-
vantage of favorable winds and weather; and it is well known 
that sailors (for peculiar reasons of their own) give a prefer-
ence to that day of the week over all others for commencing 
a voyage.

In the case of Ulary v. the Washington, (Crabbe, 208,) 
where a sailor justified his departure from a ship in port, be-
cause he was compelled to work on Sunday, Judge Hopkin-
son decided, “that, by the maritime law, sailors could not re-
fuse to work on Sunday—the nature of the service requires 
that they should do so.”

We have thus disposed of the questions of law raised in this 
case, and concur with the District and Circuit Court in their 
decision of them.

home objections have been urged to the assessment of dam-
ages, and their amount.

On this subject there was much contradictory testimony, as 
usually happens when experts are examined as to matters of 
piofossional opinion. The judges of the courts where this 
question was tried can better judge of the relative value of such 
conflicting testimony, from their knowledge of places and per-
sons, and they may examine witnesses ore tenus, if they see fit.
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There was evidence to support the decree; and we can see 
no manifest error into which the court below has fallen. Ap-
pellants ought not to expect that this court will reverse a de-
cree, merely upon a doubt created by conflicting testimony.

The judgment of the Circuit Court is affirmed, with costs.

Ann  R. Dermott , Plainti ff  in  Error , v . Zephen iah  Jones .

Where there was a special contract to build a house by a certain day, which 
was not fulfilled, owing to various circumstances, and the contractor brought 
a suit setting forth the special contract and averring performance, it was er-
roneous in the court to instruct the jury to find for the plaintiff, as the work 
was not finished by the appointed day, though it was completed after the time 
with the knowledge and approbation of the defendant.

By the terms of the contract, the performance of the work was a condition pre-
cedent to the payment of the money sued for.

The general rule of law is, that whilst a special contract remains open, that is, 
unperformed, the party whose part of it has not been done cannot sue in in-
debitatus assumpsit, to recover a compensation for what he has done, until the 
whole shall be completed. But the exceptions from that rule are in cases m 
which something has been done under a special contract, but not in strict 
accordance with it; but if the other party derives any benefit from the labor 
done, the law implies a promise on his part to pay such a remuneration as 
the work is worth, and to recover it an action of indebitatus assumpsit is 
maintainable.

The case must be remanded to the Circuit Court, to be tried upon such counts 
as are in the original declaration, which charges the defendant in the sum of 
$5,000 for work and labor done, for materials furnished and used by the 
defendant in the erection and finishing certain stores and buildings in the 
city of Washington; and upon the money counts for a like sum paid by the 
plaintiff for the defendant; for a like sum had and received, and for a like 
sum paid, laid out, and expended, by the plaintiff, for the use of the defendant, 
at her request. And in such action the defendant may recoup the damages 
which she has sustained from the imperfect execution of the work.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the District of Columbia.

It was an action of debt brought by Jones against Ann R 
Dermott for the sum of five thousand dollars. The declaration 
contained four counts, viz:
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1. That the defendant, on the first day of July, 1852, was 
indebted to the plaintiff, in the sum of five thousand dollars, 
for work and labor done and materials furnished to the de-
fendant by plaintiff, and used by her in and about the erection 
of certain buildings, and finishing and completing certain 
stores in said buildings, in the city of Washington.

2. For a like sum paid by plaintiff for defendant.
3. For a like sum had and received.
4. For a like sum paid, laid out, aud expended by plaintiff, 

for defendant, and at her request.
The plaintiff' below had also filed a bill on the equity side 

of the court, which was pending; whereupon the defendant 
moved for a rule upon him to elect between his said action 
of debt, pending on the common-law side of this court against 
this defendant, and his said bill pending on the equity side of 
this court against the said defendant, as to the sum of money, 
to wit: $14,000, with interest, for which a decree is prayed 
against said defendant by plaintiff' in his said bill.

Whereupon the plaintiff says he elects to recover in this 
action only the $5,000 mentioned in his said bill in equity, to 
be paid by defendant on the completion of the said stores and 
warehouse in said bill mentioned, and claimed on the 1st 
October, 1851, with interest, and hereby disclaims all and 
every right or pretension in this cause to recover any portion 
of said $14,000.

Whereupon the court made the following order, to wit:
The plaintiff having made his election under the said order 

or rule made at March term, 1854, as aforesaid, to prosecute 
18 action of debt for the recovery of the said sum of $5,000: 
t is further ordered by the court, that the said bill in 

c ancery be dismissed, and the same is dismissed accordingly, 
quoad the said $5,000.

e reporter will not carry the reader through the follow» 
Jug process of pleading, the mention of which will be suffi-
cient.

as been already stated that the declaration contained 
ur counts. The1 defendant pleaded specially to the declara- 
°n setting up the special agreement, &c. Whereupon the 
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plaintiff amended his narr.,*  adding special counts upon the 
contract. The amended narr. was objected to. Objection 
overruled, and exception taken. The amended narr. contained 
the following counts:

1. On the contract alleging performance, and that $5,000 
was due, stating the time mentioned in the contract, (1st 
October,) under a videlicet.

2. Treating the time (1st October) as material, averring that 
the plaintiff had performed his part, but that the defendant 
departed from the contract.

3 and 4. The common counts in debt for the extra work.
The pleas were—
To the first count, nil debet, non-performance generally, and 

non-performance specially, in not completing the stores and 
warehouse on or before the 1st of October.

To the second, third, and fourth, demurrers.
To the plea of non-performance, in not completing the work 

on the 1st of October, the plaintiff demurred, and judgment 
for the demurrer.

Upon the demurrers of the defendant to the second, third, 
and fourth counts, demurrers overruled, and judgments for 
the plaintiff.

Verdict for the plaintiff on the first count, and inquisitions, 
with nominal damages, on the second and third counts, and 
for the value of the extra work on the fourth count. Judg-
ment accordingly.

Erom this account of the pleadings, the reader will readily 
perceive the points of law which came up to this court. But 
in order to make it more clear, the prayers to the court by the 
defendant (none being offered by the plaintiff) are inserted. 
There were five prayers, the only one of which was granted was 
the fourth. Numbers one and three were granted with a qual-
ification ; numbers two and five were refused. k

Fourth Prayer. If the jury find, from the evidence aforesaid, 
that the plaintiff so negligently and unfaithfully executed the 
work specified in the contract and specifications aforesaid, 
that, from insufficient drainage, bad workmanship, departure 
from the written specifications, or other acts or omissions o 
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the plaintiff, in so negligently and unfaithfully executing said 
work, the three stores and warehouse aforesaid were damaged 
and injured, as stated in the evidence, then the defendant is 
entitled to recoup or deduct from the amount claimed in this 
action all damages sustained by the defendant, and resulting 
from said injury. Granted.

Fifth Prayer. That, under the issues joined on the first 
count of the amended declaration, the defendant is entitled to 
the verdict, unless the jury shall find, from the evidence, that 
the plaintiff did finish and deliver over to the defendant the 
three stores and warehouse described in said written contract, 
ready for use and occupation, on or before the 1st day of 
October, A. D. 1851. Rejected.

Second Prayer. That, by the true intent and meaning of the 
written contract and specifications read in evidence, the said 
Zepheniah J ones undertook and obliged himself to finish the 
three stores and warehouse therein described, and deliver them 
over to the defendant; fitting for use and occupation, on or 
before the 1st day of October, 1851; and the said Jones also 
undertook and obliged himself to procure and supply all and 
singular the materials, implements, fixtures, matters and 
things requisite and proper for the execution of said----- , and
for the complete finishing and fitting for use and occupation 
of said warehouse and stores. And if the jury find that the 
said warehouse and stores, when delivered over by said Jones 
to the defendant, were not fitting for use and occupation, but 
t e same were defective, unsafe, and untenantable, by reason of 

e cracking of parts of the walls and the settlement of por- 
ions of the store walls, or otherwise; and if the jury further 
n that it was possible for said Jones to have constructed 

t^1 ?Vare^ouse and stores, and to have delivered the same to 
e efendant fitting for use and occupation, by his furnishing 

a itional labor, materials, matters and things, (not named in 
sai written specifications,) in and about the fitting of the 
anie or use and Occupation, then the said Jones did not 

apL01*111, and discharge the obligation of his said contract, 
ou£ the jury may believe that the said warehouse and 

ree stores were erected and constructed in strict conformity 
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to the specifications made a part of said contract; and although 
the cracking of said walls and settlement of said foundations 
may have resulted from causes wholly unforeseen by either 
party at the time of executing said contract and constructing 
said foundations and walls; and although the said cracking 
and settlement may have been caused by the weight placed 
on said walls and foundations, or some part thereof, according 
to the requirements of such specifications, or of additional 
weight placed on the same or some part thereof by said Jones, 
at the request of said defendant, and which additional weight 
was not called for in said specifications; but the court further 
instructs the jury that the plaintiff is entitled to recover nom-
inal damages at all events. Refused.

defen dant ’s  fi rst  and  third  prayer s , wit h  the  qualifi cation .
First Prayer. And thereupon the defendant prayed the court 

to instruct the jury, as follows;
If the three stores and warehouse in the contract mentioned 

were not executed and finished, fit for use and occupation, 
and so delivered to defendant, either on the said 1st day of 
October, 1851, in the said contract mentioned, nor at any 
other time, but were, at the time the same were delivered, 
wholly unfit and unsafe for use and occupation, with walls, 
or some of them, sunken out of plumb and cracked, and in 
danger of falling, so as to be utterly untenantable and unfit 
for use and occupation, then the plaintiff was not entitled to 
demand and recover in this action the said sum of five thou-
sand dollars, as the stipulated instalment which the said con-
tract purports to make payable on the said 1st October, on 
the terms and conditions therein mentioned, but the plaintiff 
is entitled to recover the value of his said work, after deduct-
ing the cost and expense incurred by the defendant in repan- 
ing said stores and warehouse, and rendering them fit for asc 
and occupation, but the plaintiff is entitled to nominal dam-
ages at all events.

Third Prayer. If the defendan t did not, at any time or times 
whatever, execute, finish, ready for use and occupation, an 
in that state and condition deliver over to the defendant t c 
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said stores and warehouse mentioned, but delivered the same 
over to the defendant in a state wholly unsafe and unfit for 
use and occupation, and untenantable, with walls sunken, 
cracked, and out of plumb, and in danger of falling into ruin, 
whereby the defendant was greatly injured and suffered great 
loss, by having to reconstruct the said walls in part, and repair 
the dilapidated condition of the building, and fit it for use 
and occupation at her own costs and charges, then the defend-
ant may recoup or deduct said losses, costs, and charges, 
against the plaintiffs claim for the said instalment of five 
thousand dollars, claimed in this suit, or the value of the work 
done by said plaintiff in and about said stores and warehouse, 
but the plaintiff is entitled to recover nominal damages at alii 
events; which instructions the court refused to grant without, 
the following qualification, that is to say:

Qualification. But, if the jury shall find, from the evidence^ 
that the said Jones hath executed the said work according to*  
the specifications forming a part of the said contract, ancl mt  
a skilful, diligent, and careful and workmanlike manner;. or 
that his execution thereof was with the knowledge and ap-
probation of the defendant, then they are to find for- the 
plaintiff the said sum of $5,000, with interest from the- date 
of the delivery of the said stores and warehouse.

To the granting of which instructions the plaintiff excepts, 
and prays the court to sign and seal this his bill of exceptions, 
which is accordingly done, this eleventh day of November, 
1857- JAMES S. MORSELL. [seal .]

WILLIAM M. MERRICK., [se al .]
To the refusal of which instructions, as prayed! by the 

efendant, to the granting of the qualification annexed thereto-, 
the defendant, by her counsel, excepts, and claims the same 

enefit of exception as if the refusal of the court to grant each of' 
said instructions as prayed, and the granting of the same with 
t e Qualification thereto attached, were each separately excepted 
to, and thereupon this, her bill of exceptions, is signed, sealed, 
au enrolled, this eleventh day of November, 1857.

JAMES S. MORSELL. [seal .]
WILLIAM M. MERRICK, [seal .]

vol . XXIII. > 15
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The case was argued by Jfr. Brent and Jfr. Poe for the 
plaintiff in error, and by Mr. Bradley and Mr. Carlisle, upon 
a brief by the latter gentleman and Mr. Badger, for the de-
fendant.

The arguments of the counsel were so interwoven with the 
dates and facts of the case, that it is thought best to omit 
them entirely.

Mr. Justice WAYNE delivered the opinion of the court.
This record shows that the plaintiff and the defendant en-

tered into a building contract, under seal, with specifications 
annexed, on the 22d April, 1851. It was agreed between 
them, that Jones, the plaintiff, should do in a good, substan-
tial, and workmanlike manner, the houses, buildings, and 
work of every sort and kind described in a schedule annexed 
to the contract, of which it was a part; that he should procure 
and supply all the materials, implements, and fixtures, requi-
site for executing the work in all its parts and details; and 
that the stores fronting on Market Space, and the warehouse 
on Seventh street, should be finished and ready for use 
and occupation, and be delivered over to the defendant, 
on the first day of October after the date of the contract, 
and all the rest of the work on the first day of De-
cember afterward. The defendant agreed, upon her part, to 
pay the plaintiff for the performance of the work, and for the 
materials furnished, twenty-four thousand dollars by instal-
ments: five thousand dollars on the first day of July, 1851; 
five thousand dollars on the first day of October following; it 

♦ being expressed in their contract, that the stores and warehouse 
were then to be delivered to the defendant ready for use and occupa- 
tion; and that the residue of the twenty-four thousand dollars 
was to be paid to the plaintiff on the first day of January, 
1860, with interest upon four thousand of it from the first day 
of May, 1851, and with interest on ten thousand dollars from 
the first day of December, 1851. We do not deem it neces-
sary to notice the other covenants of the contract, as they 
have no bearing upon the case as we shall treat it.
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The suit as originally brought is an action of debt for the 
recovery from the defendant of the second instalment of five 
thousand dollars, and for the value of certain extra work done 
and materials furnished by the plaintiff for the defendant’s use. 
The original declaration contains four counts: first, charges 
the defendant in the sum of five thousand dollars for work and 
labor done, and materials furnished and used by her in the 
erection and finishing certain stores and buildings in the city 
of Washington; second, for a like sum paid by the plaintiff*  
for the defendant; third, for a like sum had and received; 
and fourth, for a like sum paid, laid out, and expended by 
the plaintiff for defendant at her request. The defendant 
pleaded to the declaration four pleas: first, that she was not 
indebted as alleged; second, a special plea setting out in de-
tail a contract under seal, with the plaintiff, for the erection 
of such buildings as are mentioned in it, and for the comple-
tion of them—protesting that the plaintiff had not complied 
with the terms of the same, and declaring that the sum of five 
thousand dollars claimed by the plaintiff was the second in-
stalment, which, by the contract, was to be due and payable 
to the plaintiff on the first day of October, 1851, and denying 
that the buildings were done by that day, or that any claim 
for the five thousand dollars had accrued before the bringing 
of the suit, by reason of any contract or agreement different 
from the special contract, or for any consideration other than 
the five thousand dollars claimed in the declaration. In the 
third plea, the identity of the sum sued for with the second 
instalment is reaffirmed, payable on the 1st of October, 1851, 
upon condition that the buildings and stores should be com-
pleted and ready for use by that day—averring performance 
on her part of the conditions and covenants of the contract, 
and non-performance on the part of the plaintiff, especially 

is failure to complete and have ready for use the warehouse 
an stores by the time specified. The fourth plea refers to the 
special contract, avers performance on her part, non-perform-
ance on the part of the plaintiff, and especially, that he had 
uot nished and completed the buildings and stores by the 

ay specified in the contract, or at any time, either before or 
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after that day. At this point of the pleading the plaintiff ap- 
plied to be permitted to amend his declaration, and added to 
it four counts. The first sets out in detail the special contract 
referred to in the defendant’s second, third, and fourth pleas; 
avers performance generally, on his part, and non-performance 
on the part of the defendant. The second count is the same 
as the first, down to the averment of performance by plaintiff 
inclusive, and then it avers that the defendant departed from 
the stipulations of the contract, and required the plaintiff to 
do additional work, and to furnish additional materials, where-
by the defendant delayed the plaintiff, and prevented him 
from completing the buildings by the time agreed, which the 
plaintiff’ would otherwise have done. It is then averred that, 
notwithstanding the additional labor, the plaintiff had com-
pleted the work in a reasonable time after the first day of 
October, 1851, to wit: on the 4,th December following, and 
that the defendant then accepted the same, whereby the sec-
ond instalment of $5,000 became payable. The third count 
is substantially a repetition of the original declaration, and 
the fourth claims $10,000 for work and labor done, and for a 
like sum laid out by the plaintiff for the defendant, from all 
of which his right of action had accrued before it was insti-
tuted.

The defendant filed three pleas to the first count of the amend-
ed declaration: 1st, that she was not indebted as was alleged; 
2d, that the plaintiff had not performed the special agreement; 
and 3d, that he had not performed the condition precedent of 
the contract, to complete the building, which he had agreed to 
do by the first day of October, 1851. To the rest of the count 
the defendant demurred. As the verdict of the jury and the 
judgment rendered for the plaintiff are upon the first amended 
count, contrary to instructions asked of the court by the de-
fendant, we shall not notice the subsequent pleadings and pro-
ceedings in the case, and will confine ourselves to what we 
consider to have been the legal rights of the parties under the 
original declaration and the first amended count. The evi-
dence shows that the three stores and the warehouse were not 
finished by the 1st of October, 1851. It is also proved that 



DECEMBER TERM, 1859. 229

Dermott v. Jones.

the special contract had been departed from in the course of 
its execution; that the defendant insisted that alterations and 
additions should be made in the buildings after they were be-
gun, contrary to the specifications of the special contract, and 
that the plaintiff had yielded to her requirements. It may 
have delayed the completion of the stores and warehouse, as 
it increased the work to be done; but it having been assented 
to by the plaintiff without any stipulation that the time for 
performance of the whole was to be delayed, it must be pre-
sumed to have been undertaken by the plaintiff to be done, as 
to time, according to the original contract. The sinking of 
the wall probably caused the delay, but that cannot give to 
the plaintiff any exemption from his obligation to finish the 
stores and warehouse on the 1st of October, without further 
proof as to the cause it; nor could it in any event entitle him 
to an instruction from the court that he might recover under 
a count or a special contract, in which he avers that the work 
had been completed by him on the 1st of October in conformity 
with it. -The defendant in the court below, plaintiff in error 
here, to maintain the issues on her part, and to reduce the 
damages claimed by the plaintiff, introduced witnesses to show 
that the work, though it had been done, had not been so in a 
skilful and workmanlike manner, and that the materials used 
for it were of an inferior kind, especially in the construction 
of the store wall, and that it was so deficient in other particu-
lars that she had been put to a large expense to make the 
buildings fit for use and occupation, which amounted to ten 
thousand dollars. The plaintiff gave rebutting testimony, and 
then the defendant prayed the court to instruct the jury, “that 
1 the three stores and warehouse were not finished fit for use 
and occupation, and delivered to her on the 1st of October, 
1851, but were at the time when they were delivered wholly 
unfit and unsafe for occupation, with the walls of some of 
t ern sunken out of plumb, and cracked, and in danger of 
a ling, so as to be utterly untenantable, then the plaintiff was 

®ntitled demand and recover in this order the said sum 
o 8 ,000, as the stipulated instalment which the special con- 
ract purports to make payable on the 1st October, 1851, but 
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that the plaintiff was entitled to recover only the value of his work, 
after deducting the cost and expense incurred by the defendant in re-
pairing the stores and warehouse, to render them fit for occupation, 
but that the plaintiff, as claimant, was entitled only to nominal 
damages.

Also, if the defendant did not, at any time whatever, exe-
cute and finish, ready for use and occupation, and deliver in that 
state and condition to the defendant, the stores and ware-
house, but had delivered them over to the defendant in a state 
wholly unsafe and unfit for use, and untenantable, &c., &c., 
and that the defendant had been obliged to reconstruct the walls, and 
to refix the buildings, so as to fit them for use and occupation, at her 
own cost and charges, then that the defendant may recoup or deduct 
the same against the plaintiff’s claim for the said instalment of five 
thousand dollars claimed in the suit, or the value of the work done 
by the plaintiff upon the stores and warehouse; but that, in all 
events, the plaintiff could only recover nominal damages.

These instructions the court refused to give, without the 
following qualifications:

“If the jury shall find from the evidence that the plaintiff, 
Jones, has executed the work according to the specifications 
forming a part of the contract, in a skilful, diligent, and care-
ful and workmanlike manner, and that his performance of it 
was with the knowledge and approbation of the defendant, 
then they should find for the plaintiff the said sum of five 
thousand dollars, with interest from the date of the delivery 
of the stores and warehouse to the defendant.”

The defendant excepted to the refusal of the instructions as 
they had been prayed for, and to the qualifications of them as 
they were given to the jury.

There is error in this instruction. The count and the plea 
of the defendant, and the instruction asked, raised the con-
struction of the special contract, whether or not the right 
of the plaintiff to recover the second instalment did not de-
pend upon the completion of the stores and warehouse by 
the 1st of October, 1851; whether that was not a condition 
precedent, or a case in which the parties had agreed—-one 
to deliver the buildings finished, according to the special 
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contract, and the other to pay the second instalment con-
currently, if they were then so delivered. A failure by the 
plaintiff to finish and deliver on that day is fatal to a recovery 
upon the special contract. The plaintiff in the first amended 
count declares upon it as such, avers his performance accord-
ingly, and the proof is that he had not so performed. We in-
fer, from the whole contract, that it was the intention of the 
parties that the performance of the work was to be a condition 
precedent to the payment of the second instalment. There is 
no word in the contract to make that doubtful.

The plaintiff undertook to furnish the materials and to con-
struct the buildings, according to specifications. Part of them 
were to be finished, and to be delivered to the defendant, on 
the 1st of October, 1851, and the residue on the 1st December 
afterwards. For the whole, the defendant was to pay $24,000— 
$5,000 on the 1st of July, 1851; $5,000 on the 1st of October, 
1851, if the stores and warehouse were then finished for use 
and occupation, and delivered over on that day to the defend-
ant; and if that was done, then the balance of the $24,000 was 
to be paid on the 1st of January, 1860, with the interest, as 
mentioned in the special contract.

The words of the contract for payment are, li in considera-
tion of the covenants, and their due performance.” Such 
words import a condition. It is difficult at all times to dis-
tinguish whether contracts are dependent or independent; but 
t ere are rules collected from judicial decisions, by which it 
may be determined. We have tested the correctness of them 

y an examination of several authorities.
When the agreements go to the whole of the consideration 

on oth sides, the promises are dependent, and one of them is 
a condition precedent to the other.” Such is the case with 

c special contract with which we are now dealing. il If the 
a3reements go to a part only of the consideration on both sides, the 
promises are so far independent. If money is to be paid on a 

ay certain, in consideration of a thing to be performed at an 
ar iei day, the performance of that thing is a condition pre- 
e ent to the payment; and if money is to be paid by instal-

ls s, some before a thing shall be done and some when it is 
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done, the doing of the thing is not a condition precedent to 
the former payments, but is so to the latter. And if there be a 
day for the payment of money, and that comes before the day 
for the doing of the thing, or before the time when the thing 
from its nature can be performed, then the payment is obliga-
tory, and an action may be brought for it, independently of 
the act to be done. Concurrent promises are those where the 
acts to be performed are simultaneous; and either party may 
sue the other for a breach of the contract, on showing, either 
that he was able, ready, and willing to do his act at a proper 
time and in a proper way, or that he wTas prevented by the act 
or default of the other contracting party.” 2 Parsons on Con-
tracts, ch. 3, 189.

The first instalment was to be paid on an appointed day, in 
consideration of the work to be begun; and the second instal-
ment w’as to be paid on a subsequent day, if the work should 
then be finished and delivered over to the defendant, ready 
and fit for use and occupation. Before that day it could not 
have been demanded; on that day, the work having been per-
formed, it might have been. The evidence shows that the 
work had not been done on the 1st of October, 1851, and was 
not finished until the 1st of December.

The plaintiff avers in his first amended count that he had, 
on his part, complied with his undertaking in the special con-
tract. The issue upon it is, that he had not done so, and he 
gave no proof to sustain the averment.

The evidence entitled the defendant to a verdict on that 
count; but the court, without regard to the time fixed upon 
for the work to be finished, instructed the jury, that if the 
work had been done according to the specifications forming a 
part of the contract, in a skilful and workmanlike manner, or 
if his execution of it was with the knowledge and approbation 
of the defendant, then they were to find for the plaintiff the 
sum of five thousand dollars, with interest from the date of 
the delivery of the stores and warehouse. It must be obvious 
that this instruction makes between the parties a differen 
contract from that into which they had entered, and one d 
ferent from that the plaintiff had declared upon.
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The plaintiff gave no evidence to support the count; but 
there was evidence showing the reverse of performance on his 
part. For this error in the court’s instruction to the jury upon 
the first amended count, we shall remand the case for another 
trial upon the plaintiff’s original declaration in debt with the 
common counts, as in indebitatus assumpsit.

We do not consider that the plaintiff’s right to recover upon 
that declaration was in any way affected by the extra work 
which was done upon the requisition of the defendant, or by 
the increase of materials which he furnished for that purpose; 
or that the sinking of the foundation of the buildings excused 
him from finishing the work by the time specified; or that 
the acceptance of the buildings by the defendant as they had 
been constructed by the plaintiff was any release of the plain-
tiff from his undertaking to finish them in the time specified 
in the contract. But after that time had passed, the plaintiff 
continued, with the knowledge and permission of the defend-
ant, and also with the knowledge of her superintending archi-
tect, to do the work specified in the contract, and also to do 
the extra work, and to furnish the materials necessary for 
both. And when the work was done by the plaintiff, how*  
ever imperfectly that may have been, the defendant accepted it.

The law in such a case implies, that the work done and the 
materials furnished were to be paid for. The general rule of 
law is, that while a special contract remains open—that is, un-
performed—the party whose part of it has not been done can-
not sue in indebitatus assumpsit to recover a compensation 
for what he has done, until the whole shall be completed. 
This principle is affirmed and acted upon in Cuttei’ v. Powell, 
6 Term Reports, 320; also in Hulle v. Heightman, 2 East., 
245, and in several other cases.

But the exceptions from that rule are in cases in which 
something has been done under a special contract, but not in 
strict accordance with that contract. In such a case, the party 
cannot recover the remuneration stipulated for in the contract, 

ecause he has not done that which wTas to be the considera- 
i°n of it. Still, if the other party has derived any benefit 
r0Da ^le labor done, it would be unjust to allow him to retain 
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that without paying anything. The law, therefore, implies a 
promise on his part to pay such a remuneration as the benefit 
conferred is really worth; and to recover it, an action of in-
debitatus assumpsit is maintainable.

Such is the law now in England and in the United States, 
notwithstanding many cases are to be found in the reports of 
both countries at variance with it. It was recognised by this 
court to be the existing rule in the case of Slater v. Emer-
son, 19 Howard, 224, 239.

The difference between the rule now and in earlier times, it 
is believed, has caused much of the difficulty in the establish-
ment of the present rule. Formerly it was held, that when-
ever anything was done under a special contract not in con-
formity with it, the party for whom it was done was obliged 
to pay the stipulated price; but that he might resort to a cross-
action, to indemnify himself for the deficiency in the consid-
eration. Blair v. Davis, 1794, cited in 7 East., 470. See 
Smith’s L. Cases, in the notes following the case of Cutter 
and Powell, 2d vol., for a full description, historical and 
chronological, of the rule as it now prevails and as it formerly 
was.

The rule as it now exists has been recently discussed and 
affirmed in the Queen’s Bench, in the case of Munroe v. Phelps 
and Bell, 8 Ellis and Blackburn, 739; 92 English Common 
Law.

It has been the rule in the courts of Hew York for more 
than thirty years. In the case of Jewell et al. v. Schroepnell, 
4 Cowan, 564, it was decided, that if there be a special con-
tract under seal to do work, and it be not done pursuant to 
the agreement, whether in point of time or in other respects, 
the party who did the work may recover, upon the common 
counts in assumpsit, for work and labor done. If, when 
time arrives foi' performance, the party goes on to complete 
the work, with the knowledge of his employer, it was evidence 
of a promise to pay for the work. So if the employer does 
not object.

This rule prevails, also, in Massachusetts, in Pennsylvania, 
and in several of the other States. Also in Alabama, as may 
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be seen in the case of McVoy v. Wheeler, 6 Porter, 201. It 
is discussed, with a very accurate discrimination of its appli-
cation, in the 2d vol. of Professor Parsons upon Contracts.

In the trial of such an action, where the defence is not pre-
sented as a matter of set-off, arising on an independent con-
tract, but for the purpose of reducing the plaintiff’s damages, 
because he had not complied with his cross obligations arising 
on the same contract, the defendant may be allowed a recoup-
ment from the damages claimed by the plaintiff for such loss 
as she shall have sustained from the negligence of the plain-
tiff. Such evidence is allowed to prevent circuity of action, 
and to prevent further litigation upon the same matter. It 
may be well to say, that the court allowed a recoupment in 
Green and Biddle, 8 Wheat., 1, to a disseizor, who was a 
bona fide occupant of land, for the improvement made by him 
upon it, against the plaintiff’s damages. But such recoup-
ment cannot be claimed unless the defendant shall file a defi-
nite statement of his claims, with notice of it to the plaintiff^ 
sufficiently in time before the trial term of the case to enable 
the latter to meet the matter with proof on his side.

We have pursued the case in hand further than may have 
been necessary; but it was thought best to do so, as the points 
now here ruled have not before been expressly under the con-
sideration of this court.

The judgment given in the court below is reversed; and we 
shah order that the case shall be remanded to it, with di-
rections for its trial again, pursuant to our rulings in this 
opinion.

athan  E. Hoope r , Loui sa  J. Hoope r , and  Amanda  E. Hoop -
er , Minors , by  Absalo m  Fowler , thei r  next  fri end , Plain -
tiffs  in  Error , v . Jacob  Schei mer .

's the settled doctrine of this court, that no action of ejectment will lie on an 
ry made with the register and receiver of ihe land office, such being merely 

otherviU^d^^e ^e’ “Standing a State Legislature may have provided
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The law is only binding on the State courts, and has no force in the Circuit 
Courts of the Union.

It is also the settled doctrine of this court, that a patent carries the fee, and is the 
best title known to a court of law.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the eastern district of Arkansas.

It was an ejectment brought by the Hoopers against Schei- 
mer, for an undivided one-fourth part of lots numbered one, 
two, three, four, five, six, seven, eight, nine, ten, eleven, and 
twelve, in block numbered ten, in that part of the city of Little 
Rock lying east of the Quapaw line, and known as Governor 
Pope’s addition; and are embraced in the northwest fractional 
quarter of section number two, in township one north, range 
twelve west.

The plea was, not guilty, &c.; and upon the trial of the issue 
by a jury, a verdict for the defendant was returned, and he 
had judgment for costs.

The mode of bringing an ejectment in Arkansas is merely 
to state in the declaration that the plaintiff was entitled to the 
possession of the property, and that the defendant entered upon 
it and ejected the plaintiff therefrom.

The Hoopers were the heirs of Cloyes, and claimed under 
his pre-emption, which has been mentioned more than once in 
these reports.

The defendant claimed under a patent embracing the lots 
in controversy, to the reading of which in evidence the plain-
tiffs objected, on the ground that it was inoperative and void 
as to the said northwest fractional quarter on which said pre-
emption had been established, because said fractional quarter 
had been previously appropriated to the private use of sai 
Nathan Cloyes, deceased, and that such patent had been issue 
without authority, in violation and without warrant of law, an 
for land not subject to be granted or patented; but the court 
overruled the objection, and permitted the patent to be real, 
whereupon the plaintiffs excepted. ,

There was other evidence on both sides given upon the tria, 
but it is not necessary to mention it in this report.

After the evidence was finished, the plaintiffs offered two
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prayers to the court, the purport of which was to declare the 
patent inoperative and void; which prayers were refused. 
The defendant offered five which were granted, of which it is 
only necessary, in this report, to notice the two following.

1. The patent from the United States, conveying the fee to 
the northwest fractional quarter of section two, in township 
one north, of range twelve west, to the grantee therein named, 
dated 2d November, 1833, not appearing to be void, is a com-
plete and paramount legal title, and must prevail in this action 
over the title of the plaintiffs, and any equities that may exist 
between parties behind it can only be assisted and be made 
available in a court of chancery, but cannot affect the patent 
in this action; and if the jury believe that the undivided in-
terest mentioned in the declaration is embraced in the patent 
as a portion of the said tract of land, the finding of the jury 
should be for the defendant.

2. That the action of ejectment is founded on the legal title, 
and the plaintiffs must recover on the strength of their own 
title; that a patent from the United States is a higher and 
better legal title, and must prevail, in an action of ejectment, 
over an entry with the register and receiver or a pre-emption 
right under the laws of the United States, notwithstanding the 
State statute may authorize an action of ejectment to be insti-
tuted on the latter, and maintained against any person not 
holding under a superior title.

The case was submitted on printed arguments by Mr. Still- 
wll for the plaintiffs in error, and Mr. Hempstead for the de-
fendant,

Mr. Stillwell’s first point was this : Can the plaintiffs, claim- 
lng under a grant of pre-emption, recover against the defend- 
tio> un^er a patent issued subsequent to the pre-emp-

We respectfully submit, that by the act of Congress of 29th 
ay5 1830, the N. W. fractional quarter section 2, 1 N., 12 

was appropriated to the use of the occupant, Nathan 
°yes, was not subject to be granted to any other person, by 
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Congress or any officer of the United States, until the expira-
tion of the time allowed him to make payment therefor, by 
that act and the act of 15th July, 1832; and it appearing that 
payment was made by his heirs within the time, the patent 
was void.

Perry v. O’Hanlon, 11 Missouri Rep., 595.
McAfee v. Keirn, 7 Smed. and Marsh Rep., 789.
Nicks v. Rector, 4 Ark. Rep., 283, 284.
Wynn v. Garland, 16 Ark. Rep., 454.
13 Pet. Rep., 513; 6 lb., 738.
5 Wheat. Rep., 303.
Cromelin v. Waiter, 9 Ala. Rep., (N. 8.,) 605.
Stoddard v. Chambers, 2 How. Rep., 318.
10 Smed. and Marsh, (Miss.,) 461.
7 Smed. and Marsh, (Miss.,) 366.
2 Laws Ins. and Ops., p. 16, No. 15.
2 Laws Ins. and Ops., No. 39, 40, p. 1045.
8 Mo. Rep., 94.
6 Cow. Rep., 282.

A pre-emption is a legal vested right.
9 How. U. S. R., 333.
4 Ark. Rep., 283.

The patent issued to Gov. Pope being void, as issued with-
out authority, may be impeached in a court of law.

6 Cond. Rep., 358; 10 Johns. Rep., 26.
4 Cond. Rep., 653; 5 Cond Rep., 724, 664.
11 Mo. Rep., 595; 16 Ohio Rep., 66.
8 Mo. Rep., 94.

Under the statute of Arkansas, the patent certificate is of 
equal grade and dignity with the patent itself.

Rev. Stat, of Ark.,- p. 344, ch. 53, secs. 1 and 2.
McClairen v. Wicker, 8 Ark. Rep., 195.
Penn v. O’Hanlon, 11 Mo. Rep., 595.
Morton v. Blankenship, 5 lb. Rep., 356.
Burner v. Marlow, 1 Scum. (RI.) Rep., 162.
James v. Steel, 3 ib., 99.

And is a better title than a patent founded on a subsequen 
entry, within the meaning of the statute.
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Pettigrew v. Shirley, 9 Mo. Rep., 688.
5 ib., 350; 11 ib., 595.

The patent could not affect the pre-existing title of the an-
cestor of the plaintiffs.

N. 0. v. Armas, 9 Pet. Rep., 236.
U. S. v. Arredondo, 6 ib., 738.
Catlin v. Jackson, 8 Johns. Rep., 555.
Jackson v. Covey, ib., 388.
Fletcher v. Peck, 2 Cond. Rep., 821.
Nicks v. Rector, 4 Ark. Rep., 283.

And extraneous evidence was admissible to show that the 
patent was void, for want of authority to issue it.

Polk’s Lessee v. Wendell, 3 Cond. Rep., 294.
4 ib., 653.
2 How. U. S. Rep., 317, et seq.
Collins v. Beaumin, 1 Mo. Rep., 385, (540.)

The title of the plaintiffs related to the date of the pre-emp-
tion act, (29th May, 1830.) The making of proof of occupa-
tion and cultivation, the adjudication of the right by the land 
officers, and the payment of the purchase money, were succes-
sive steps to perfect the right, and are to be regarded as 
having been done on that day.

Pettigrew v. Shirley, 9 Mo. Rep., 688.
Wynn v. Garland, 16 Ark. Rep., 454.

•And, consequently, the intervening rights cut out.
Landes v. Brant, 10 How. Rep., 372.
12 Mo. Rep., 148; Walker’s (Miss.) Rep., 97.
3 Cow. Rep., 75; Viner’s Abr., Tit. Relation, 290.
Cruise on Real Property, vol. 5, p. 510, et seq.

When the patent was issued, the land had been appropri- 
a e , and was not subject to grant; and it ought to have been 
excluded by the Circuit Court, or the jury instructed to disre- 
Sar it, as the plaintiffs asked. The act of issuing it was a mere 
niinisterial act, and, as to the rights of the plaintiffs’ ances- 
ors, was wholly ineffectual to prejudice them.

Ware v. Busk, 1 McLean’s Rep., 535.

Hempstead treated this point as follows:
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The first and principal question is, whether a patent issued 
by the United States can be impeached, annulled, and set 
aside, in an action at law.

I affirm that a patent is unimpeachable at law, except, per-
haps, when it appears on its own face to be void; and the 
authorities on this point are so uniform and unbroken in the 
courts, Federal and State, that little else will be necessary 
beyond a reference to them.

In ejectment, the rule ds universal, that the plaintiff must 
show the right to possession to be in himself positively. It is 
immaterial, as to his right of recovery, whether it be out of the 
tenant or not, if it be not in himself; and it follows, a tenant 
is always at liberty to prove the title out of the plaintiff, al-
though he does not prove it to exist in himself.

Love v. Simms, 9 Wheat., 524.
Greenleaf’s Lessee v. Birth, 6 Pet., 312.
King v. Stevens, 18 Ala., 475.
Rupert v. Mark, 15 Illinois, 540.1 Blackf., 131; 8 Blackf., 320, 366.

And this grows out of a doctrine, universal in that action, 
requiring the plaintiff to recover on the strength of his own 
title, and not allowing him to be successful, on account of the 
weakness of the title of the defendant, or because he may have 
none at all.

2 Greenl. Ev., 331.
Marsh v. Brooks, 8 How., 233.

In Kentucky, it is a settled principle that courts of law will 
not look beyond the patent, and it is only in a court of equity 
that a prior right or equity can be established. The courts of 
the United States have adopted the same principle.

Finley v. Williams, 9 Crunch, 167.
The general rule in Kentucky appears to be, that patents 

cannot be impeached collaterally by evidence dehors the patent. 
They have the dignity of records. It is true a patent, when 
it appears on its face to be illegal, may be treated as a nullity, 
or considered as void; yet, if it appears perfect on its face, it 
cannot be vacated or annulled by matter dehors the patent, 
is only by scire facias, or other regular mode, that it can
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vacated. The reason of the distinction is evident. The Com-
monwealth cannot be divested of her title but by matter of 
record; and when she has so divested herself, she cannot reg-
ularly reinvest herself of the title but by matter of record. If 
a patent be illegal upon its face, it is itself record evidence 
of the matter which renders it a nullity; but if it be legal and j 
perfect upon its face, it is a record of the title having passed 
to the grantee, and it cannot regularly be defeated but by 
matter of as high a nature.

Bledsoe’s Devisees v. Wells., 4 Bibb, 329.
The same doctrine will be found explicitly recognised in 

Virginia, in Alexander v. Greenup, 1 Munf., 134.
It is fully supported by the English authorities.

5 Com. Dig., F. 1, F. 4, F. 6, F. 7, title Patent
2 Bl. Com., 346.

A patent is a record of high dignity. It issues under the 
great seal, is enrolled, and the proceeding to vacate or annul 
it must emanate from chancery, and may be set on foot by the 
Government, or any one prejudiced.

5 Com. Dig. Patent, F. 6, p. 357.
2 Com. Dig. Chancery, C. 1, p. 366.
Taylor v. Fletcher, 7 B. Monroe, 81.

There are certain exceptions to this rule, which may go far 
towards reconciling contradictory cases:

1. Where the Legislature has declared that the patent shall 
be void, if issued in contravention of a described state of case.

2. Where the Legislature has declared that the patent shall 
e deemed fraudulent, if issued under similar circumstances.

Taylor v. Fletcher, 7 B. Monroe, 83.
Eay v. Barker, 1 B. Monroe, 368.
Dallam v. Handley, 2 A. K. Marsh., 418.
Atchley v. Latham, 2 Litt., 362.
Jennings v. Whittaker, 4 B. Monroe, 51.
Pearson v. Baker, 4 Dana, 322.
Cain v. Flynn, 4 Dana, 501.
Sutton v. Mencer, 6 B. Monroe, 438.
Little v. Bishop, 9 B. Monroe, 246.
patent cannot be declared void at law, because the pat- 

vol . xxni. 16 
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entee failed to give one in actual possession the three months’ 
notice required by the act of 1831, (2 Stat. Law, 1037;) but 
the settlers’ rights under the act may be enforced in chancery.

Pearson v. Baker, 4 Bana, 321.
A party cannot travel behind a patent to avoid it.

4 Monroe, 51.
A patent, when attacked incidentally, cannot be declared 

void, unless it be procured by actual fraud, or is void on its 
face, or has been declared void by law.

Underwood v. Crutcher, 7 J. J. Marsh., 532.
A patent cannot be avoided at law in a collateral proceed-

ing, by matters dehors the patent, unless it is declared void by 
statute, or its nullity indicated by some equally explicit statu-
tory denunciation.

4 Bibb, 330; 4 Mon., 51; 4 Dana, 322.
In Pennsylvania, where there are no courts of chancery, an 

action of ejectment may be sustained on an equitable title; but 
the rule always has been there, in the courts of the United 
States, that the plaintiff must show a paramount legal title.

2 Wash. C. C. R., 35.
12 Peters, 23.

Although State courts cannot interfere with the primary 
disposal of the public land, yet, if one obtain a legal title from 
the United States improperly, and to the prejudice of a prior 
right, equity will relieve and hold him as a trustee.

Groves’s Heirs r. Fulsome, 16 Miss., 544.
Huntsucker v. Clark, 12 Miss., 337.
Stephenson v. Smith, 7 Miss., 610.
Gaines v. Hale, 16 Ark., 25.

It is only where letters patent are void on their face, as 
being issued contrary to law, or where the grant is of an 
estate contrary to law, as against the prohibition of a statute, 
that it possibly may be held void in a collateral proceeding.

Jackson v. Marsh., 6 Cowen, 282.
Jackson v. Lawton, 10 Johns., 23.
Parmlee v. Oswego Co., 7 Barb., 622.
The People v. Livingston, 8 Barb., 278, 284, 285, >

287, 295. .
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Jackson v. Hart, 12 Johns., 77.
People v. Mauran, 5 Denio, 389, 398, 400.

A patent must prevail in a trial at law, unless it is in fact a 
felo de se—unless it carries on its own face the evidence of a 
nullity. One perfect on its face is not to be avoided, in a trial 
at law, by anything short of an elder patent. It is not to be 
affected by evidence or circumstances which might show that, 
in a court of equity, the party offering impeaching evidence 
would probably prevail. The jurisdictions of the two tribu-
nals must be kept distinct, and the patent must prevail at law, 
although it may be made to yield to the superior right of the 
adverse party in another forum. In the case of an actual and 
perfect patent, there is no remedy but to set it aside in a court 
of equity, or in some direct proceeding having that for its 
direct end and object. It cannot be done in the ordinary 
progress of a trial at law, on evidence which the party had no 
means to know would be relied on, and therefore could not 
be prepared to meet. In other words, you cannot go behind 
a patent in a trial at law. The patent alone must prevail.

The principle interdicting the introduction of extrinsic evi-
dence to impeach a patent free from objection on its face, does 
not depend on the grade or nature of the evidence.

Norvell v. Camm, 6 Munf., 233, 238.
Witherington v. McDonald, 1 Hen. and Munf., 303.
Alexander v. Greenup, 1 Munf., 140.

The same doctrine was laid down by Marshall, C. J., in 
Stringer y. Lessee of Young, 3 Peters, 340. He said no case 
had shown that a patent may be impeached at law, unless it be 
for fraud—not legal and technical, but actual and positive 
fraud, in fact, committed by the person who obtained it; and 
oven that, said he, is questioned, citing the above case of 
Witherington v. McDonald, 1 H. and M., 306; also Hoofnagle 
*• Anderson, 7 Wheat., 212; Boardman v. Reed, 6 Pet., 342; 
6 Cranch, 131; 8 How., 233; Patterson v. Winn, 11 Wheat., 
880. .The opinion of the Chief Justice evidently was, that a 
patent could not be impeached at law, even for fraud—actual, 
positive fraud. It has been said, a patent is void and confers 
n° when it issues for land that has been previously pat-
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ented to another individual, or granted to him by act of Con-
gress, which is equivalent to a patent.

Stoddard v. Chambers, 2 How., 318.
Grignon v. Astor, ib., 344.

Why is this so ? Why, under such circumstances, may a 
patent be held inoperative at law ? Those cases themselves 
answer—because the fee has passed out of the United States, 
and vested in the first patentee or grantee.

18 How., 88; 9 Cranch, 99.
Those cases do not warrant, nor are there any cases to be 

found in the courts of the United States which warrant, the 
impeachment of a patent, at law, in a case where a pre-emp- 
tioner claims in opposition to that patent. Resort must be 
had to a court of equity, and to that alone.

An elder equitable right may be investigated, and asserted 
in chancery against a patent, but this cannot be done at law. 
This court, says Mc Lean , J., (6 Peters, 342,) have repeatedly 
decided that, at law, no facts behind the patent can be investi-
gated.

A patent is a better legal title than an entry with the regis-
ter and receiver, and in an action of ejectment must prevail 
over it.

Gaines v. Hale, 16 Ark., 25.
Griffith v. Deerfelt, 17 Miss., 31.
Dickinson v. Brown, 9 S. and M., 130.
Bruckner v. Lawrence, 1 Doug. (Mich.,) 37.
Bagnell v. Broderick, 13 Peters, 436.
Wilcox v. Jackson, 13 Peters, 516.
Wiggins v. Lusk, 12 HL, 132.

A patent is evidence, in a court of law, of the regularity of 
all previous steps to it, and no facts behind it can be investi-
gated.

6 Peters, 724; 5 Wheat., 293.’
7 Wheat., 151; 11 Wheat., 580; 4 Peters, 340.

In actions at law, the legal title must prevail, and there can 
be no inquiry into the equities of the parties. They must be 
ascertained and adjusted in a court of equity. Where land is 
purchased in the name of one person, with the funds of an-
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other, the legal estate is vested in the former. The latter ac-
quires only an equitable estate, and he must resort to a court 
of equity to enforce it, and cannot assert it in an action of 
ejectment.

Phelps v. Kellogg, 15 Ill. R., 136.
No equitable title can be set up in ejectment, in opposition 

to the legal estate.
Jackson v. Chase, 2 Johns., 84.
Jackson v. Pierce, ib., 222.

To recover in ejectment, the plaintiff must show a para-
mount legal title.

Swayze v. Burke, 12 Peters, 23.
A patent is conclusive in a court of law.

West v. Cochran, 17 How., 403.
14 How., 382; 15 How., 450.

The legal title must prevail at law.
13 How., 24; 11 How., 568.
9 How., 171; 8 How., 365.

A plaintiff must recover upon the strength of his title, and 
that must be a legal as contradistinguished from an equitable 
title.

Livingston v. Story, 9 Peters, 632.
United States v. King, 7 How., 846.
Gilmer v. Poindexter, 10 How., 297.

The fee remains in the United States until the issuing of the 
patent, and it must be so considered at law, although in equity 
the holder of the patent certificate of the register is held to be 
the owner.

Carroll v. Safford, 3 How., 460, 461.
I'raud, which goes to the question, whether the instrument 

ever had any legal existence, may be admitted in a court of 
aw’ But, otherwise, chancery is the proper forum.

Hartshorn v. Day, 19 How., 211, 223.
fra cann°t be collaterally avoided at law, even for 

Field v. Seabury, 19 How., 324, 332.
is case is conclusive on the subject, and it was said that 

e case How. S. C. R., 318, did not authorize the im-
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peachment of a patent at law. Courts of justice have no au-
thority to disregard surveys and patents, when dealing with 
them in actions of ejectment.

West v. Cochran, 17 How., 403.
Willet v. Sandford, 19 How., 82.

The Legislature of Arkansas has provided that an action of 
ejectment may be maintained on an entry made with the 
register and receiver of the proper land office of the United 
States, or on a pre-emption right under the laws of the United 
States.

Digest, 454.
But a patent, being a superior legal title, must, of course, 

prevail over them; nor would it be competent for any State 
legislation to give such titles, which are only of an equitable 
nature, precedence over the legal title.

Wilcox v. Jackson, 13 Peters, 516.
Irvine v. Marshall, 20 How., 566.
Bagnell v. Broderick, 13 Peters, 450, 451.

And although actions of ejectment may be maintained on 
an equitable title, or less than a complete legal title, in the 
State courts, by virtue of positive legislation, yet it may admit 
of great doubt, whether, in the courts of the United States, 
that action can be sustained on anything but the paramount 
legal title. Such I understand to have been decided.

In Carson’s Lessee v. Boudinot, 2 Wash. C. C. R., 33, Judge 
Washington so held, although, there being no courts of 
chancery in Pennsylvania, the State courts allow a recovery 
in ejectment on an equitable title.

And, also, in Swayze v. Burke, 12 Peters, 23, also from 
Pennsylvania, it was held by this court, Justice Mc Lean  de-
livering the opinion; that, “as there is no court of chancerj 
under the laws of Pennsylvania, an action of ejectment is sus-
tained on an equitable title by the courts of that State. Suci 
is not the practice in the courts of the United States; and in 
this case,” says he, “if the plaintiffs fail to show a paia 
mount legal title in themselves, they cannot recover.

Certainly the action never can be maintained against i 
superior title—certainly the dignity of a patent can never 
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imparted to the certificate of purchase; or, to what is a title 
of inferior grade, a pre-emption right.

Bagnell v. Broderick, 13 Peters, 450.
What security would there be in titles, if, in actions at law, 

juries should undertake to pronounce on the validity of 
patents—undertake to say whether they rightfully or wrong-
fully issued—or whether the officers of Government had pro-
ceeded according to law, and, if not in a collateral proceeding, 
a trial at nisi prius, annul the highest and most solemn titles 
emanating from Government? Here is a patent from the 
United States, regularly issued, under the great seal, signed 
by the President, and having passed through all the formali-
ties requisite to make it the highest and most perfect evidence 
of title that can possibly exist, under any Government—regu-
lar and formal on its face—and the proposition is, that a jury, 
ignorant of law and legal proceedings—composed, it may be, 
of persons not fit to try a six-bit case—are to pronounce upon 
its validity, and avoid it, if they please. What they might 
think to be fraud, might be no fraud at all; there might be 
ample power in the officer to issue it, and yet the jury might 
think otherwise. One jury might set aside a patent—another 
jury sustain it; and so, what ought to be the highest evidence 
of right, is something, or nothing, according to the whim, 
caprice, intelligence, or ignorance, of the jury. The whole 
thing is absurd ; everybody sees it; and such a doctrine ought 
to receive no countenance whatever. If a patent issued, in 
niany cases, after a long contest, and against vehement oppo-
sition, as this was issued, is not to import absolute verity at 
aw, the issuing of patents ought to cease altogether, as they 
would only delude the purchaser; if, indeed, the disappointed 
contestant, in each case, could, the next day, in effect, take an 
appeal from a solemn act of Government to a jury, and rein-
vestigate the whole matter, and have the patent avoided at 
aw. A claimant, disappointed in obtaining a patent himself, 

a.u his adversary having got it, forthwith brings an action of 
ejectment, and transfers the question to a jury, and reopens it 
again, with a view of having the patent annulled, in a forum

eie no issue can be made upon it, nor parties in interest
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brought before the court. I say again, the whole thing is 
absurd. If a patent is to be impeached or annulled, it can 
only be done by a direct proceeding in chancery for that pur-
pose, and where all parties in interest can be brought, aud 
their respective rights ascertained and protected. And to 
that forum these claimants resorted; and, after full investi-
gation, the pre-emption claim was declared fraudulent, and 
the patent to be good; and they then commenced again at 
law to retry that question, and want to have a jury decide it, 
when they have failed in the proper tribunal. I have no idea 
parties can be successful in the attempt to commit such legal 
outrages.

The instructions given on that point are sustained by both 
principle and authority, and nothing further need be said to 
demonstrate their correctness.

2. The right forum to impeach the patent was a court of 
chancery, and that had been resorted to, and the pre-emption 
claim of Cloyes declared invalid, and to be in fact a base fraud, 
as the proof in the chancery case conclusively showed it was.

Lytle et al. v. the State et ah, 17 Ark., 608. See tran-
script in this court, No. 123.

It was purely vexatious to bring this ejectment suit, and the 
plaintiffs had no right to do it, as the same matter was involved 
in their chancery suit.

Mason v. Chambers, 4 J. J. Marsh., 401

Mr. Justicc CATRON delivered the opinion of the court.
An action of ejectment was brought in the Circuit Court of 

the United States for eastern district of Arkansas, founded on 
an entry made in a United States land office. This was the 
only title produced on the trial by the plaintiffs.

The defendant held possession under a patent from the 
United States to John Pope, (Governor, &c.,) with which the 
defendant connected himself by a regular chain of conveyances. 
The Circuit Court held the patent to be the better legal title, 
and so instructed the jury, who found for the defendant; and 
the plaintiffs prosecute this writ of error to reverse that judg-
ment.
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By the statute of Arkansas, an action of ejectment may be 
maintained where the plaintiff claims possession by virtue of 
an entry made with the register and receiver of the proper 
land office of the United States. Ar. Digest, 454.

This court held, in the case of Bagnell et al. v. Broderick, 
(13 Peters, 450,) “ that Congress had the sole power to declare 
the dignity and effect of a patent issuing from the United 
States; that a patent carries the fee, and is the best title 
known to a court of law.” Such is the settled doctrine of 
this court.

But there is another question, standing in advance of the 
foregoing, to wit: Can an action of ejectment be maintained 
in the Federal courts against a defendant in possession, on an 
entry made with the register and receiver ?

It is also the settled doctrine of this court, that no action of 
ejectment will lie on such an equitable title, notwithstanding 
a State Legislature may have provided otherwise by statute. 
The law is only binding on the State courts, and has no force 
in the Circuit Courts of the Union. Fenn v. Holme, (21 How., 
482.)

It is ordered, that the judgment be affirmed.
No. 60 depends on the same titles and facts and instructions 

to the jury as are set forth in 59; and the same verdict and 
judgment were given in the Circuit Court.

We order it to be affirmed likewise.

The  Unite d  States , Appellants , v . Ellen  E. White , Ad -
mini stratri x  of  Charles  White „deceas ed .

Where two persons appear to have conflicting claims to land in California, and 
the United States do not appear to have any interest in the matter, and the 
case is brought to this court by proceedings to which the United States are a 
party, this court will remand the record to the court in California, with diree- 
ions to allow the contesting parties to proceed in the manner pointed out by 

the act of Congress passed in 1851.

This  was an appeal from the District Court of the United 
tates for the northern district of California.
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The petition was filed by Charles White, claiming under 
Manuel Ortega, who gave in evidence the following documents 
of title, viz:

1. June 12, 1840. Apetition of Ortega to the Governor 
Alvarado for a grant of land called Arroyo de San Antonio, 
describing its boundaries.

2. June 20, 1840. Reference by the Governor to the mili-
tary commander of the frontier of Sonoma, to make report.

3. Report of M. G. Vallejo, that the land may be granted.
4. The marginal decree signed by Alvarado, as follows:

Monterey , August 10, 1840.
In conformity with the information given by the military 

commander of the frontier of Sonoma, and in virtue of the 
faculties with which I am invested, I grant to Eon Antonio 
Ortega the land petitioned for, with the understanding that, 
to expedite the respective title and to regulate the necessary 
documents by which he shall mark out the lines and perform 
those necessary acts, he shall make a map, as required bylaw, 
which he will present opportunely.

This decree shall be returned to him, that it may serve him 
as a security during the other operations indicated.

: ■ (Signed) ALVARADO.

This title never having been completed by a final grant, the 
expediente is not to be found among the archives, having been 
returned to the petitioner to serve him as a security” in the 
mean while. But its authenticity is proved by the testimony 
of the officers, Vallejo and Alvarado, who themselves signed 
the documents. Their genuineness is therefore not disputed, 
at least there is no testimony going to impeach the characters 
of these witnesses.

In order to establish an equity^ the claimants examined, first, 
Ortega himself, who testified that, after the decree made by 
Alvarado in his favor and in the same year, he applied to Al-
varado for a full and formal title; but it was during a recess 
of the Departmental Assembly, and he could not obtain it. 
That he presented a diseno or map to the Governor, and went 
to Oregon, leaving his papers in the private custody of Dov- 
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ernor Alvarado. A copy of this map is attached. He says he 
did not occupy the land himself in person; but that Juan 
Miranda, his father-in-law, occupied it for him, by placing his 
son there. That Miranda, the father, died in 1845, and his 
son continued to occupy the land. That he (Ortega) went to 
Oregon in 1843, and did not return till after the occupancy of 
California by the Americans. That after his return he went 
to Alvarado and got his papers for the purpose of establishing 
his claim, which he conveyed to a priest named Brouillet. As 
to the custody and delivery of the papers, he is corroborated 
by Alvarado.

Richardson, another witness, also testified that he knew the 
land; that it was occupied by virtue of a contract between 
Ortega and Miranda, and the occupation continued till 1850 
by the son of Miranda; that both Ortega and Miranda told 
him that Miranda occupied the rancho for Ortega; that a 
house was built; and the land occupied by cattle and horses, 
and by cultivation.

Vallejo testified as follows :
“ It was, I think, about 183.8 dr 1839 that Ortega applied to ; 

me for permission to settle there; and immediately after I 
gave that permission, he moved on to the land, taking with 
him his father-in-law, Juan Miranda, and his family ; he built 
a house there and a corral, and stocked the place with horses 
and cattle; I furnished him with stock to stock the place, and 
he went on to cultivate a portion of the land; he after that 
obtained a grant from Governor Alvarado.about 1840; Ortega, 
when he placed his father-in-law on the land, was an officer in 
the army, and was a portion of the time with jjis command, 
and went occasionally to his ranch.” . .a  \ .

One Jose de la Rosa also testifies that he made the map for 
Ortega in 1839 or 1840—wrote his petition for him, and saw 
the grant of Alvarado in his possession on the ranch of San 
Antonio. That Ortega’s wife and family resided on the ranch 
with her father’s family; that Ortega himself left the. country, 
and did not return till 1847; that in 1844 the witness wrote a 
petition for Miranda for this same land, and presented it to 
t e Governor Micheltorena for him; that a grant to him was 
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written by one Clark, in the Secretary’s office, which was 
never signed, on account of civil disturbances.

A witness named Martin was called by the attorney for the 
United States, who swore that he occupied this land in 1832 
by license from General Vittoria, and had “a loan of the 
land;” that he continued such possession till 1837; built a 
house and cultivated the land; that he delivered possession 
of the land to Miranda, and removed his house to another 
tract; that Miranda took possession by putting his son on the 
land, with cattle, &c.; that Ortega was married, in 1838, to 
Miranda’s daughter; that he had delivered the possession to 
Miranda before that time; that Miranda’s son continued the 
possession till he was sold out by the sheriff.

Mesa, who lived in the family of Miranda at the time this 
land was occupied, swears that it was claimed and occupied 
by Miranda, who had been working in the mission for some 
years; that the cattle were given to him in pay for his labor, 
and branded with Miranda’s brand; that Miranda occupied it, 
with the consent of Vallejo, for the purpose of applying to the 
Government for a title; that Ortega was poor, and had no 
property but a horse. This witness is also confirmed by the 
testimony of Francesca Miranda, the wife of Ortega, and 
whom he had forsaken when he went to Oregon.

The expediente of Miranda is found among the archives. 
It commences with a petition in February, 1844, by Miranda, 
representing that for more than four years he had been in 
possession of a place in the Arroyo San Antonio, which had 
been granted to him by Vallejo, but that the papers were lost. 
The informe is in due form; the grant drawn out, but not 
signed.

The board of commissioners adjudged that the claim of the 
petitioner was valid, and decreed that it should be confirmed.

The District Court affirmed this decree, and the United 
States appealed to this court.

It was argued by Mr. Black (Attorney General) and Mr. 
Crittenden for the United States, and by Mr. Cushing and Mr. 
Phillips for the appellee.
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The arguments in the case involved the title of Miranda as 
contradictory to the title of Ortega, and, under the opinion 
of the court, it is deemed proper to omit them.

Mr. Justice GRIER delivered the opinion of the court.
It is clear, from the evidence in this case, that, as against 

the United States, either Ortega or Miranda has a just claim 
to a confirmation of his title to the tract in dispute. But 
whether Ortega was landlord, and Miranda his tenant, or 
which of the claimants has attempted to overreach the other, 
are questions in which the Government has no interest. The 
United States officers are not bound to settle this dispute 
between these parties in these proceedings. Nor should 
either party be permitted to carry on their litigation, by 
assuming to act for the Government, and thus take the advan-
tage of their opponents, by fighting under its shield and at its 
expense. The District Attorney of California had neither 
interest nor authority to represent Miranda in order to defeat 
Ortega; nor can this court be thus compelled, on an appeal 
by the Attorney General, to become the arbiters of disputes 
in which the Government has no concern.

The patent issued in pursuance of the act of Congress which 
authorizes these proceedings, is conclusive only between the 
United States and the claimants. It does not affect the inter-
est of third parties.

The act of Congress (3d March, 1851, section 13) points out 
the mode in which contesting claimants may litigate their 
respective rights to a patent from the Government.

Instead of an appeal to this court to settle the rights of 
Miranda in a proceeding in which he is no party, the claim-
ants under him, if there be any, should proceed in the mode 
pointed out by the act, which provides: “That if the title of 
the claimant to such lands shall be contested by any other 
person, it shall and may be lawful for such person to present 
a petition to the district judge of the United States for the 
istrict in which the lands are situated, plainly and distinctly 

setting forth his title thereto, and praying the said judge to 
ear and determine the same; a copy of which petition shall 
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be served upon the adverse party, thirty days before the time 
appointed for hearing the same. And it shall and may be 
lawful for the district judge, upon the hearing of such peti-
tion, to grant an injunction to restrain the party at whose 
instance the claim to the said lands has been confirmed, from 
suing out a patent for the same until the title thereto shall 
have been finally decided; a copy of which order shall be 
transmitted to the Commissioner of the General Land Office; 
and thereupon no patent shall issue until such decision has 
been made,” &c.

It appears from the record that Valentine, who purchased 
the title of Miranda at sheriff’s sale, had filed his claim before 
the board of commissioners for confirmation, and afterwards 
withdrew his petition. Now, if Miranda or his assignee makes 
no claim; if he admits the tenancy, and does not allege that 
Ortega has fraudulently overreached him, the Government 
surely has no right to claim that the land shall be considered 
as part of the public domain. It cannot set up Miranda to 
defeat Ortega, or the contrary, admitting, as it must, that 
either of them can show a claim worthy of confirmation in the 
absence of the other. N or can third persons be admitted to 
interfere, to use the claim of one to defeat the other.

If the heirs or assigns of Miranda object to the issuing of 
the patent to Ortega or his assigns, their remedy is clearly 
pointed out. They can have their rights tried where the wit-
nesses are known, where they may be examined ore, ienus 
before the court, or before a jury, if the court chooses so to 
order. They have a far better tribunal to settle this question 
than if they were permitted to appeal to this court, to guess 
out the truth from conflicting depositions.

Now, if this court should enter a judgment affirming that 
of the District Court, it would appear as if we had decided the 
title of Ortega to be superior to that of Miranda, and that 
Miranda was the tenant of Ortega. This we are unwilling to 
do; for, if there be bona fide claimants of the Miranda title, 
such a judgment might seem to conclude them. Nor can we 
reverse the judgment, for this would imply that we considere 
Miranda had the better title, and that he or his assignees 
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might be justified in attempting to get the judgment of this 
court in their favor, in this oblique and irregular manner, 
under the protection of the Attorney General.

We have concluded, therefore, to remand the record to the 
District Court, with directions to suspend further proceedings 
till the heirs or assigns of Juan Miranda, if they see fit so to 
do, may have an opportunity to contest the claim under Ortega, 
according to the provisions of the thirteenth section of the 
act of 3d March, 1851, entitled “An act to ascertain and settle 
the private land claims in the State of California,” and have 
such further proceedings as to justice and right may appertain.

And now, to wit, May 1, 1860, the court having reconsid-
ered the opinion and order before made in this case, do now 
order and adjudge that the decree of the District Court in 
favor of the appellees be reversed and set aside, and the record 
remitted for further proceedings in the case.

We do this that the District Court may not be trammelled 
in their future consideration of the case on all its merits, but 
without intimating an opinion as to the validity of the grant 
to Antonio Ortega. It is due to the Attorney General to say 
that, on the argument of this case, he challenged this grant 
as fraudulent; and it is because we do not think the whole 
evidence on that point was fully developed on the former trial 
below, that this order is made.

The  Unit ed  State s , Appellants , v . Willia m Benni tz .

The general title of Sutter to land in California again decided to convey no valid 
title.

This  was an appeal from the District Court of the United 
tates for the northern district of California.
. t was a claim for five leagues of land on the Sacramento 

nyei, which was presented to the board of commissioners 
th the following evidence and result:
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In this case, the petitioner has placed on file an application 
made by him to Governor Micheltorena, on the 18th day of 
June, 1844, and states in his petition that the same was refer-
red to John Sutter for his opinion, and that on the 16th day 
of July, 1844, the said Sutter reported in favor of the issue of 
a grant, and the signatures of the said Micheltorena and the 
said Sutter being satisfactorily established by proof.

Here the proceeding on the part of the petitioner ends.
The board are of opinion that no sufficient proofs have been 

offered to entitle the said petitioner to a confirmation, and that 
the same should be rejected. Rejected.

Additional evidence was produced to the District Court, viz: 
June 18, 1844. Petition of Bennitz for a tract of land called 

Breisgan, five leagues on the Sacramento river.
Same day. Referred to Jimeno, and by him to Sutter for 

report.
July 16, 1844. Report by Sutter that the land is unoccu-

pied.
July 26, 1844. Jimeno’s recommendation that it should 

wait until the Governor can visit the Sacramento; to which 
the Governor says: “ Let him occupy it provisionally until I 
go up to conclude it.”

These documents were proved by J. J. Warner, who swore 
that he believed the signatures of Micheltorena, Jimeno, and 
Sutter, to be genuine.

December 22,1844. Micheltorena’s general grant to J. A. 
Sutter.

John A. Sutter, being called as a witness, says that Bennitz 
was one of the persons to whom the general grant applies.

Ernest Rufus says that Bennitz served in 1844 under Mich-
eltorena, as a member of the Sacramento riflemen, &c.

Adolph Brenheim (another German) says that one Julien, a 
Frenchman, had possession of the land for a while as tenant 
of Bennitz.

The District Court confirmed the claim, and the United 
States appealed to this court.

It was argued by Mr. Stanton for the United States, and by 
Mr. Benham and Mr. Gillet for the claimant.
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Mr. Stanton contended that this case fell within the decision 
of the court in 21 Howard, 408, 412, where Sutter’s general 
title is set forth.

The counsel for the claimant contended that this case was 
to be distinguished from those cases as follows, which is taken 
from the brief of Mr. Gillet:

First. Bennitz acquired an interest in the land claimed by 
virtue of the license granted by Micheltorena on the 26th of 
July, 1844.

Bennitz petitioned for the land in the ordinary manner. It 
was referred to the secretary, and by him sent to Sutter for 
report. The latter reported favorably. On returning the 
papers to the Governor, the secretary suggested that the 
formal grant of the legal title should be delayed until the Gov-
ernor should visit that part of the country, and dispose of the 
previous applications. Thereupon the Governor authorized 
Bennitz to take possession and hold it until he should go up 
and conclude the matter of the grants. He endorsed: “Let 
him occupy it provisionally until I go up and conclude the 
matter.” But he never went up.

This conferred a right of possession and occupancy which 
has never been revoked. The petitioner took possession by 
his agent, and occupied for fifteen or eighteen months, until 
the agent wms killed by the Indians, as in Reading’s case, and 
he continued to claim the land.

On the 22d of December, 1844, Micheltorena gave what is 
denominated the “general title,” w'hich w’as intended as a 
confirmatory grant of this and other lands. This satisfied 
Bennitz that he had acquired a legal title, and he continued 
to occupy down to 1846, (when his agent was killed,) and he 
also continued to claim the land.

This case is clearly distinguishable from those of Sutter and 
"ye, decided at the last term, (21 How., 170, 408.) In each 

inose cases there was a petition, a reference, and a report 
y the local officer, but no further action by the Governor in 

either. All rested upon the subsequent general title.
n ®ufter’s claim for the sobrante there was a petition and
VOL. XXIII. 17
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favorable report, but no further action. Mr. Justice Campb ell , 
in the opinion of the court, says “that the Governor reserved 
the subject for consideration until he could visit the Sacra-
mento valley, and that the papers were returned to the claim-
ant.” (21 How., 179.)

In Nye’s case he said: “ The secretary referred the petition 
to Sen or Sutter, commissioner of the frontier of Sacramento. 
Sutter certifies, on this reference, that the land is now unoc-
cupied. His certificate is dated the 29th of January, 1844. 
There is no evidence to show that these papers were returned 
to Micheltorena, or that he ever saw the certificate. They are 
produced by the claimant. The remainder of the evidence 
consists of what is termed ” Sutter’s general title. (21 How., 
pp. 409, 410.)

In Bassett’s case, there was no evidence that possession had 
been taken of the land or improvements made by the grantee, 
nor that he performed any act in confidence that he had ac-
quired any interest therein. The case does not show that he 
believed he had acquired any rights, or that he sought to ex-
ercise any. There is no evidence of the Governor’s under-
standing in relation to that particular case. There is nothing 
to show that Bassett expended time or money, on the strength 
of his belief that he had received any right to the land, or that 
he expected a legal title would be conferred upon him as a 
necessary and proper conclusion of what had previously been 
done.

The case at bar presents quite a different aspect from 
either of those decided at the last term. Bennitz made appli-
cation for a grant in the usual manner, and received a license 
to occupy until the Governor should act after a personal exam-
ination. Bennitz treated this as conferring a substantial right. 
He caused a settlement and improvements to be made, and 
cattle to be placed on the land. The person whom he placed 
on the land lived on it near a year and a half, until he was 
killed by the Indians. He himself served the Government m 
the army, and was assured by the Governor that his grant had 
been confirmed. He believed it, and acted accordingly. Both 
he and the representative of the Government (the Governor) 
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apparently entertained the same opinion upon this subject. 
Both believed that Bennitz had rights to the land. No one 
interfered to denounce the land, or meddle with or question 
Bennitz’s rights. Things remained unchanged until.the Gov-
ernment changed hands. No steps have ever been taken to 
deprive him of his claim. The representative of Mexico did 
what he thought would confirm Bennitz in his title. Bennitz, 
like many others, thought the general title, granted the same 
year, rendered his rights perfect. He continued his posses-
sion, and took steps towards further settlement, either by way 
of tenancy or sale, and submitted his papers to a proposed 
purchaser, by way of showing that he had rights.

True, all this did not create legal title. But it did create an 
equitable title, of a distinct and unquestionable kind. The 
steps taken, and acts performed, created an interest in Ben-
nitz, which was of value to him, and which really cost him 
something. He took the incipient steps to acquire title, and 
the representative of Mexico concurred in them, and conferred 
a right which he was to look after at a future day, and, if all 
was right and proper, he would convert what he then did into 
a legal title.

Bennitz had done all on his part, and there was nothing in 
the way of the Governor conferring perfect legal title. It was 
no fault of Bennitz that it was not actually done. Mexico 
assented to his rights, by leaving him in the quiet and full 
possession of the land down to the treaty.

Would Mexico ever have questioned Bennitz’s rights? Cer-
tainly she did not; and by taking possession and making im-
provements, Bennitz paid the usual consideration required to 
secure a perfect grant. By not giving him notice that his 
rights would not be recognised, Mexico led him into expenses 
that he would not otherwise have incurred. She, by the acts 
of her lawful representative, induced Bennitz to go on and 
expend money in improvements. She told him he might go 
into possession until she should determine that he could not 

ave the land. She sent him ■word that his land was confirmed 
to him. She sent out a broad paper, inducing him to believe 
t at perfect title had been made to him. He confided in these 
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acts, which were of a character calculated to secure his confi-
dence. There is no evidence that Mexico did not really mean 
what she said. While she remained the sovereign there, she 
never questioned the act of her representative, even after he 
was driven from the country by local enemies.

These acts of Mexico created clear equitable rights in Ben-
nitz, and they have never been forfeited or taken from him. 
They existed when, by the treaty, the United States succeeded 
to the rights of Mexico. Bennitz’s rights were good, and 
bound the conscience of Mexico until they were divested ac-
cording to law, which has not yet occurred. Since the pur-
chase by the United States, they have not been changed. No 
branch of our Government could change them against Ben-
nitz. They are now just what they were under Mexico, when 
he was occupying and improving the land.

This court cannot take away any right, however small, which 
he then had; but it must confirm it, if it was a right at all, 
which, in the ordinary course of events, if there had been no 
change of Government, would have ripened into a legal right. 
If the Government of Mexico had done any act which confer-
red such a right, whether it had ripened into a perfect right 
or not, then, in equity and good conscience, our Government 
is bound to recognise that right, and to confirm it to the 
claimant, freed from all claim on its part.

The court can, under the law of 1851, declaring the rights 
of parties, declare an inchoate right to be a legal and perfect 
one. It can do what Mexico would have done under the cir-
cumstances. But it cannot deprive the party of any right, 
however trifling, which had become his, either in law or 
equity.

The cases heretofore passed upon in this court have involved 
only legal titles. No case has presented a simple equitable 
title. The statute recognises equitable titles as proper for the 
court to pass upon and confirm.

In the Louisiana and Florida cases, the party desiring land 
petitioned for it, and obtained an order to survey; and when 
the survey was made, occupancy conferred an equitable title, 
which this court would confirm. The petition in California is 
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the same, except it is usually accompanied with a map, which 
rendered the survey unnecessary. The reference to ascertain 
whether the land was vacant, and the report thereon in Cali-
fornia, were equal to a survey in Florida and Louisiana. Oc-
cupancy in the latter places completed the equitable rights of 
the party. In California, when occupancy follows the petition, 
reference and report, and permission to occupy, the effect must 
be the same. The party has everything that he could have, 
except the formal grant, which would confer perfect legal 
title. When the case falls short of legal title, but there is 
something of it, then it must be an equitable claim; and if 
that exists, then the court must confirm it.

There was something in this case which was treated by 
Mexico and the claimant as an interest. There was an appli-
cation for a definite spot which was not occupied, and it was 
so reported, and permission given to occupy until further 
action by the Governor, and then there was possession and 
continued occupancy. Mexico could not have recovered 
against him as a trespasser, after the license and occupancy 
under it; and no one denouncing the land, the Governor could 
not eject him. Here were tangible facts. The claimant 
thought he had some rights, and no one questioned them, 
•de was told his title was confirmed, and a formal document 
followed. Here was something of substance. Hot being a 
legal title, but still being something which would affect the 
conscience of Mexico, it was clearly an equity. If it was an 
equity, this court is bound to recognise and confirm it.

Mr. Justice CAMPBELL delivered the opinion of the court.
The claimant applied to Micheltorena, in 1844, for a con-

cession of five square leagues of land, lying in the valley of 
the Sacramento river, and bounded on the west by that stream.

10 petition was referred to Captain Sutter, who reported that 
the land was vacant.

J-ne secretary reported, that the Governor having deferred 
W action upon petitions like the present, until he could make 

visit to the region of the Sacramento and San Joaquin, it 
would be proper to dispose of this in the same manner.
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The Governor so ordered, authorizing the applicant to take 
provisional possession, until he could make his visit. • The 
suit of the claimant was submitted to the board of commis-
sioners on this testimony, and it was rejected, as invalid.

Upon appeal to the District Court, the claimant proved that 
he was a soldier in the war of Micheltorena, and an officer in 
one of the companies of Sutter. That the Governor acknowl-
edged his services in that war, and verbally recognised the 
validity of his claim for the land specified, and that it would 
be perfected by means of the “general title” of Sutter. The 
claimant also proved, that in March, 1845, two persons went 
upon the land, to make improvements under his claim. That 
one of them shortly after retreated, from fear of the Indians; 
that the other (Julien) made some improvement and cultiva-
tion, and occupied the land twelve or fifteen months, when 
he was killed by them. In the case of the United States v. 
Reading, 18 How., 1, it was proved that Julien occupied the 
land of that claimant.

The merits of the claims arising under the general title of 
Sutter have been discussed in the cases of Nye and Bassett, 
reported in 21 How. R., 408, 412. This claim is in all respects 
similar; and, for the reasons assigned in those cases, is in-
valid.

Decree reversed. Cause remanded, with directions to dis-
miss the petition.

The  United  State s , Appellants , v . John  Rose  and  George  
Kinlock .

Sutter’s general title to lands in California again examined, together with the 
historical events which preceded and attended it. The court again decides 
that claims under this title are not valid.

This  was an appeal from the District Court of the United 
States for the northern district of California.

The facts of the case are stated in the opinion of the court.
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It was argued by Mr. Stanton for the United States, and by 
Mr. Crittenden and Mr. Benjamin for the appellees. ।

One of the objects of the counsel for the appellees was to in-
duce the court to reconsider the decision in the cases of Bas-
sett and Nye, reported in 21 Howard; and another, to show 
that if the judgment in those cases were to stand, the present 
case did not fall within it.

Mr. Crittenden reviewed the facts of the case, and contended 
that the grant was within the power of the Governor; that it 
was an exercise of political power, binding on all concerned; 
that it proceeded from the highest executive authority charged 
to do that very act; that it rested upon the same principles as 
the case of Chisolm v. the State of Georgia; that we had no 
right to inquire into the motives of the Governor. He was 
besieged, and made a speech to the people, whom he wished to 
induce to support his authority; that the transaction resem-
bled our revolutionary promises, when Congress appealed to 
the people to sustain the war of independence; that the Gov-
ernor conferred a present right, in which there was no am-
biguity; that the court appeared to think, in the former decis-
ion, that the Governor only promised a grant, whereas it took 
effect at once; that it was a valid act of political power, no 
matter what the motives were; that one construction impeached 
the motives of the Governor and the integrity of the people, 
and the other only confirmed an act of justice.

With respect to the circumstances which distinguished this 
case from Nye’s, Mr. Crittenden referred to the following:

John Smith was one of the class entitled under the general 
grant of the 22d December, 1844. It is proved that before 
that date, in the year 1844, he had presented to the Governor, 
Micheltorena, his petition, with a map or diseno, for the six 
leagues of land in question—called or marked on the map, 
‘Rancho de Yuba,” and “bounded on the north by the river 

Yuba, on the west by Sutter’s claim, on the south by Johnson’s 
ranch, and extends eastwardly so as to contain six square 
leagues; ” and that he had also obtained the favorable report 
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of Sutter, to whom his petition had been referred, in the usual 
course.

It is further proved that Sutter recognised Smith as one of 
the persons entitled, and gave him a copy of the “general 
title” as evidence of his right.

It is further proved that Smith lost all his title papers— 
their loss, their authenticity, and their contents, are all clearly 
proved.

Smith was put in possession by Sutter, and within twelve 
months after the date of the “ general title,” he was in the oc-
cupation of the land, “made improvements, and built an adobe 
house, and had upon the said land about 400 head of cattle, 
with, some horses.”

Bidwell’s testimony is, that Smith settled on the land in the 
fall of 1844, or early in 1845, and continued to live upon it 
till he sold in 1848. He had previously lived on adjoining 
land, which he had purchased of Sutter.

Smith’s petition for the land in question, and the favorable 
report thereon by Sutter, were made to the Governor in Sep-
tember, 1844; and in that year, according to his own testi-
mony, he not only made improvements, but “ had about six 
hundred cattle and a few horses on this land.” He was a 
Canadian by birth, was naturalized as a Mexican, and had 
been in California since 1835.

It does not appear that he was ever engaged in the military 
service, or that the grant was made to him otherwise than in 
the due administration of the colonization laws of Mexico.

These latter circumstances distinguish the present case from 
those of Nye and Bassett, reported in 21 Howard, 408, et seq.

Mr. Benjamin reviewed the facts of the case, and said the 
claimant had been put into possession, and the only way to 
get him out was to drive him from the soil. He then re-
viewed the preceding decisions in California cases, and con-
tended that the rules established in Fremont’s and subsequent 
cases were reversed in that of Nye. The Louisiana and Flor-
ida cases were applicable. Where there was permission to 
settle and possession taken, it constituted an equitable title. 
True, there was an uprising of the people and a stump speech; 
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but the political power was there, and ready to act. Had not 
the Governor power to confirm these grants, one by one ? You 
confirmed Larkin’s title, issued from the same place, because 
it was to one person only. The Governor was sent there, and 
had extraordinary powers, (for which Mr. Benjamin referred 
to 3 Archives, in CT. S. v. Limantour, page 5.)

Mr. Stanton, in reply to these arguments, said that the only 
question was, whether or not this was public domain. Sym-
pathy was out of the case. The possession of the claimant 
was doubtful; but if true, what right did that give ? Sover-
eignty was always in possession, and could not be ousted. 
The court cannot confirm this claim without obliterating all 
previous decisions. There are no new facts proved. The 
court held in Cambuston’s case (20 Howard, 59) that they 
would inquire into the motives of the grant, and all the cir- 
circumstances attending it. The Louisiana and Florida cases 
were not like these; the difference is pointed out by the court 
in Cambuston’s case, (20 Howard, 63.) The instructions to 
Micheltorena were before the court in a former case. What-
ever power he might have proclaimed to the people that he 
possessed, when his instructions were produced they did not 
justify him. • A change in political government did not 
authorize the Chief or President to change the law. Santa 
Anna, in his instructions to Micheltorena, did not attempt to 
change the law; he made a difference between foreigners and 
natives, and said that “ foreigners ought to be prevented from 
taking part in domestic quarrels.” If those people had no 
claim upon the Mexican Government, they have none on ours. 
The Mexican laws give them no claim. The cases referred to 
hy the counsel on the other side as being confirmed, were all 
genuine grants, made strictly within the colonization laws.

Mr. Justice CAMPBELL delivered the opinion of the court.
Ane appellees were confirmed in a tract of land in Yuba 

°unty, California, containing six square leagues, bounded 
north by the Yuba river, west by the eastern line of Captain 

utter s land, south by Johnson’s rancho, and easterly for 
quantity.
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The original claimant is John Smith. He was examined as 
a witness, and testifies that he was a naturalized citizen of 
Mexico. That in September, 1844, he petitioned the Gov-
ernor of California for the land, and obtained a favorable 
report from Captain Sutter, and in 1845 received from the 
latter a copy of the “general title,” which the Governor had 
authorized him to give. That in 1844 he built a house upon 
the land, planted an orchard of fruit trees, and in that and the 
following year enclosed a field by ditches, and cultivated it, 
and that he had there a stock of cattle. He says he resided 
on the land until 1848, when he sold it to persons under whom 
the claimants derive their claim.

To account for the non-production of any documentary evi-
dence, he says that the petition and report, with a copy of the 
general title, were lost in the Sacramento river in 1845; that 
subsequently he obtained another copy, and this, with his nat-
uralization papers, was sent to Monterey, to be laid before the 
Departmental Assembly, but that they were never returned to 
him. Bidwell testifies that he prepared a petition for Smith 
to Sutter, representing the loss of his papers, and asking for 
another copy of the title, and that Sutter admitted the claim. 
He testifies that Smith cultivated the land.

The two depositions of Sutter show that he recognised the 
claim of Smith to have the benefit of the general title, and that 
he gave him copies, as stated by the other witnesses. Other 
testimony in the record disproves the statements of these wit-
nesses in reference to the improvement of the land, and shows 
satisfactorily that they were made on a different tract of land, 
and in no connection with this claim.

The “general title of Sutter” was considered by the court 
at its last term, and its operation declared in the cases of the 
United States v. Nye and the United States..!?. Bassett, reporte 
in 21 How. R., 408, 412. The opinion of the court in those 
cases has been examined in the argument at the bar,, and has 
been re-examined by the court.

The testimony of Sutter in the case of Nye was, that t e 
general title was enclosed to him in a letter by Micheltorena, 
the Governor, by his request. That the Governor was bloc 
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aded at Monterey, and was in need of military aid, and the 
general title was sent to him upon his advice. That he exe-
cuted the trust conferred upon him, by giving copies of the 
title to those “ who had rendered meritorious services to the 
country, and who applied to him.” The general title was 
issued before his men marched from New Helvetia to join 
Micheltorena, and, in some cases, copies were given before 
and some after his return from the expedition, “but only to 
such as he thought deserved it.” Governor Micheltorena 
made a speech to the soldiers, and promised to deliver grants 
to all “whom he should recommend,” “referring as well to 
those to whom copies had been delivered as to those to whom 
he should deliver them.”

In the cases of Nye and Bassett, it was proved that the 
claimants were soldiers in the war of Micheltorena, and had 
taken possession of the land within their claim under a tem-
porary license from the Governor. There is no evidence of 
the kind in this case. The statement of facts in this testimony, 
and the inferences drawn from it by the court, are corrobo-
rated by public documents existing in the archives of Califor-
nia. These show that, in the autumn of 1844, there was an 
insurrection against the authority of Micheltorena, which ter-
minated in a compact signed at Santa Teresa, the 1st Decem-
ber of that year, by the contending chiefs. Micheltorena 
agreed to disband and send away a battalion of infantry, (pre-
sidiarios,) “with some vicious officers,” within three months, 
and should himself retire to Monterey; that the headquarters 
of the opposing forces should be at San Jose, and that their 
expenses should be charged to the Department. In that 
month, both parties recommenced preparations for renewing 
hostilities. On the 24th of December, Alvarado asked Sutter 
for explanations “ in relation to the assembling of men *’ at his 
fort, and charged him with the design of “ invading the Cali- 
tornias.”

He transmitted to Micheltorena a copy of this letter, and 
arraigned Sutter “for preparing to attack the forces of the 
north, under the pretext of placing himself in the defence of 
Micheltorena’s Government, claiming to have relations with 
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him for this purpose.” He says: “ Considering the movement 
of Sutter and his conduct as an arbitrary act of his own, un-
authorized by the Government, and knowing positively that 
he is organizing a force, composed of adventurers and Indians, 
to attack this garrison, I assure your Excellency that I am in 
a condition to make a defence, and to attack him as soon as 
he marches against this place, to carry out his dark designs.”

On the 28th December, Micheltorena replied to a letter from 
Sutter, in which he says: “I approve in its whole what you 
say to me in your last. What you may do, I approve; what 
you may promise, I will fulfil; what you may spend, I will 
pay. * * * The country calls for our services; our per-
sonal security requires it, and the Government will know how 
to recompense all. * * * If you have not left, owing to 
some event, without the necessity of a new order, when you 
learn that I am moving from Monterey to San Juan, you will 
move at once; for I will have well calculated the time to act 
against them.”

On the 12th January, 1845, he addressed a letter to an 
officer, in which he says: “All which is said to you under 
this date by Senor Don Sutter, who is now, with arms in 
hand, defending the rights of the nation, and, supporting the 
Departmental Government that I exercise, will be duly obeyed 
by you.”

Sutter, under these orders, reached Santa Barbara in the 
early part of February, with two companies, and placed them 
under the command of Micheltorena.

On the other hand, Alvarado and Castro, in January, 1845, 
denounced the Governor to the Departmental Assembly, 
“that he appointed as commander of armed adventurers the 
same Sutter, of whom there is sufficient evidence that he 
seeks to possess himself of the Department, attacking the 
national integrity; a proof that the country is in danger; and 
the presumption is, that Governor Micheltorena does not 
deserve the public confidence.” They arraign him, because 
he had called “to promote civil war in the country the for-
eigner, (Sutter,) accused before the Supreme Government of 
the country as a conspirator against the national integrity, and 
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because united to more than one hundred adventurous hunt-
ers, proceeding from the United States, without more fortune 
than the muzzles of their rifles, he has increased his files, and 
causing devastation,” &c. They asserted to the Departmental 
Assembly, as the only legal authority which they and their 
party recognised, “that General Micheltorena is a traitor to 
his country, and as such he ought to be presented to the 
tribunals of the Republic, to be judged in accordance with the 
laws. 2d. That the Assembly should in the interim regulate 
all the branches of the administration. 3d. That they should 
transmit the charges against the Governor to Mexico, by a 
commission, and ask that the Government of the Department 
may be committed to its natives and residents, of sufficient 
capacity and knowledge for its management.

This communication was referred to a committee of the 
Assembly, who reported that the Governor had repudiated 
the compact of Santa Teresa, and prepared himself to chastise 
those who had demanded its conditions; that his connection 
with Sutter was dangerous to the safety of the Department, 
and had deprived him of the support of the citizens, “for 
there is not a single individual therein,” they say, “who, at 
seeing Don John Auguste Sutter commence a campaign in 
California, that does not remember that this gentleman has 
expressed his fatal design of subduing the country.”

On the 15th February, the Departmental Assembly disa-
vowed the authority of the Governor, pronounced his office 
vacant, and called upon Pio Pico, the first member of the 
Assembly, to take charge of the Departmental Government 
in the interim.

On the 22d February, 1845, a treaty was concluded between 
the. commissioners of the Assembly and of the Governor, 
which was sanctioned by the respective chiefs, in which it was 
stipulated “that, from this date, the political command of the 

epartment is delivered to the first member of the most excel- 
ent Departmental Assembly, because it was so disposed by 

said body, agreeably to the laws; for which purpose, his 
xcellency General Micheltorena will deliver a circular order 

in the hands of the chief of the division of the opponents, that 
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the same be published throughout the limits of the Depart-
ment.”

It is acknowledged that the Governor “could no longer 
contend, with his small forces and scanty resources, against 
the general outbreak of the country;” and therefore he obli-
gates himself to march to San Pedro, thence to be conveyed 
to Monterey, and thence to some port in the Republic of 
Mexico.

Sutter remained a prisoner in the hands of his enemies. 
On the 26th of the month, (February,) he addressed a letter 
to Pio Pico, as Governor, in which he speaks of his detention 
in the city, and attributes it to his connections with Michel- 
torena. He refers to his relations and duties as an officer, 
protests that he was ignorant, and deceived as to the cause of 
the insurrection against Micheltorena, and that he was then 
convinced of his delusion, and repented of his credulity. He 
promises obedience to the authorities, offers to place his fort 
at the disposal of the Government, and prays for his release. 
It does not appear that he was able to return home until the 
first of April, about which time Micheltorena sailed from 
Monterey.

Pio Pico remained in charge of the Government, as senior 
member of the Assembly, until the 15th day of April, 1846, 
when he was installed as constitutional Governor of the 
Department, pursuant to an appointment made in consequence 
of the memorial of the Assembly on the 27th of June of the 
previous year.

We have entered into this minute statement of the relations 
of Sutter to the authorities of Mexico, and especially those in 
the Department of California, in order to estimate with exact-
ness the import of his acts, under the power conferred by 
Micheltorena, and how far they imposed an obligation upon 
the public faith of those Governments, and upon this Govern-
ment, as their successor.

The authority of Micheltorena to distribute the lands of the 
Department arises in the colonization laws of 1824 and io*  • 
The object of those laws was to secure for the Republic a 
population composed of industrious, obedient, and loya 
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citizens, who might contribute to its strength and pros-
perity.

In the distribution of the public domain for this purpose, 
the political chief was directed to inform himself particularly 
of the circumstances and condition of every applicant for 
land; and that his power of selection should not be inconsid-
erately or corruptly used, he was required to preserve a record 
of his acts of administration, and to submit reports to the 
Departmental Assembly and the Supreme Government, the 
approval of one or the other being necessary for their defini-
tive validity.

The claims presented to the land commission of the United 
States in California, and to this court on appeal by the claim-
ants, under the “general title of Sutter,” exhibit a wide diver-
gence from the essential rules prescribed in the colonization 
laws. The petition is not preserved in the archives, but was 
retained by the applicant. The Governor declined to act, 
until he could examine the country of which the colonization is 
proposed. In the absence of the petition, and without the 
desired information, under a “supreme pressure of business,” 
he decides suddenly to send to a subordinate and suspected 
officer the authority to determine the most serious question 
of administration confided to his care—that of selecting persons 
who should own and occupy the soil of the Department. He 
does not preserve a record of this act, nor a copy of the paper 
he issues, nor did he present it to the Departmental Assem-
bly for its ratification.

We are compelled to seek an explanation of this anomalous 
exercise of authority, and to examine the conditions attached 
to this unusual mode of administration; to inquire of the 
relation which the proposed objects of the favor occupied and 
were to occupy to the Department and its authorities, and the 
consequences contemplated by the Governor and his agent to 
ensue from their use of this title, to ascertain its signification.

e have no doubt that the court may employ this medium of 
Proof for this purpose.

We learn that the treaty concluded at Santa Teresa was an 
armistice merely, and that Micheltorena, immediately after, 
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concluded to use the .agency and influence of Sutter to punish 
his enemies and sustain his power; and, to increase that influ-
ence, issued this “general title.” Their alliance was re-
garded by the Departmental Assembly as treasonable, and 
justifying the deposition and expulsion of the Governor from 
the Department. Sutter became their prisoner, and was com-
pelled to renounce his connection with his chief to make his 
peace. His companies were regarded as public enemies, and 
were disbanded and dispersed. The Supreme Government 
acquiesced in the decisions of the Assembly, and recognised 
and commissioned the Governor of their appointment.

No indemnity was granted to the adherents of Micheltorena, 
nor provision made for the fulfilment of his promises to them; 
nor have we discovered an instance in which their accomplish-
ment was demanded of the succeeding Government. Our 
opinion consequently is, that these acts and promises were 
not considered in California or Mexico as valid obligations, 
binding the conscience of the Republic; and therefore they 
are not valid claims under the treaty of Guadalupe Hidalgo.

In some of the instances, Micheltorena granted a permission 
to the applicant to occupy the land provisionally, until he 
could visit that portion of the Department to act upon their 
petition. It is contended that this license is so far a recogni-
tion of the merit of the application, as to impose upon the 
United States the obligation to accede to it; that it confirmed 
an interest in the land, that they should perpetuate by a grant.

We agree that every species of title that originated in the 
rightful exercise of legitimate authority, and existed under the 
safeguard of Mexican laws at the date of the acquisition of 
California by the United States, is protected by the treaty of 
cession. The change of the Government does not alter the 
relations of the inhabitants in this particular. This court is 
charged with the duty, in the last resort, to recognise the 
validity of all such claims. But it is the duty of the court to 
distinguish between rights acquired under the laws and usages 
of Mexico, and claims depending upon the mere pleasure of 
those who were in power—between the vested estate and the 
hope or expectation of favor or bounty. The license of the
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Governor to the applicant to make a temporary occupation, 
until he could inform himself, so as to act considerately or 
intelligently, we think, cannot be treated as conferring a 
property in the land.

We have examined these cases with unusual care, in con-
sequence of the number of parties in interest and the amount 
of property involved. Upon the most liberal estimate of the 
powers of the Governor, and the most indulgent view of the 
claims of the petitioners, we are unable to determine that they 
are valid. j

Judgment of the District Court reversed, and cause re-
manded, with directions to dismiss the petition.

The  United  States , Appel lants , v . Antoni o  Maria  Osio .

Where an island in the bay of San Francisco, in California, was claimed, not 
under the colonization law of 1824, or the regulations of 1828, but under cer-
tain special orders issued to the Governor by the Mexican Government, and 
the Governor was alleged to have issued a grant in 1838, the petitioner never 
took possession or exercised acts of ownership of the island under that decree, 
which therefore affords no foundation for his claim.

In 1839, a petition was addressed to the Governor, praying for a new title of 
possession, and it was alleged that a grant was issued, but it does not appear 
that it was recorded according to law, nor is the testimony satisfactory to 
show that it was signed by the Governor.

Where no record evidence is exhibited, the mere proof of handwriting by third 
persons, who did not subscribe the instrument as witnesses, or see it executed, 
is not sufficient in this class of cases to establish the validity of the claim 
without some other confirmatory evidence.

J-ue special orders above mentioned were contained in a despatch from the 
Mexican Government, giving the power to the Governor, in concurrence with 
the Departmental Assembly.

This provision differs essentially from the regulations of 1828, under which the 
action of the Assembly was separate and independent, and subsequent to the 
action of the Governor. But the power conferred by this despatch could not 
be exercised by the Governor without the concurrence of the Departmental 
Assembly. Both must participate in the adjudication of the title ; and as the 
Assembly did not concur in this grant, it is simply void.

This  was an appeal from the District Court of the United 
tates for the northern district of California.

vol . xxii i. 18
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The case is stated in the opinion of the court.

It was argued by Jfr. Stanton for the United States, and by 
Mr. Gillet for the appellee.

Mr. Gillet made the following points:
1. No form of grant is required by the order of the Supreme 

Government, authorizing the grant of the islands, nor required 
by the colonization law or regulations.

2. Meritorious, useful, and patriotic services, were good 
considerations for a grant.

3. Confirmation by the Departmental Assembly is not 
necessary in order to confirm a California grant made by a 
Governor. That it was the duty of the Government, and not 
of the grantee, to present it for confirmation.

4. When an equitable right has once vested under a Cali-
fornia grant by the Governor, it cannot be divested, except by 
the denouncement of a third person legally made.

5. The question of the bona fides of this grant cannot now 
be raised, as it was not raised below.

6. Conditions subsequent, if not complied with, do not ren-
der the grant void, nor authorize the Government to forfeit the 
grantee’s rights to its own use.

7. When an officer of the Mexican Government, who had 
the legal power to make grants of land, exercises that power 
in a manner to create a reasonable belief, in the mind of an 
applicant for a grant, that the instrument given is a grant, and 
he takes possession, occupies the same, and makes improve-
ments thereon in good faith, such grant, if not in strict legal 
form, creates an equitable right, which entitles the grantee to 
a confirmation thereof.

8. By the laws, usages, and customs of Mexico, this claim 
would have been confirmed, and therefore this court must 
confirm it.

9. It is a well-settled rule, that equity cannot be resorted to 
for the purpose of enforcing forfeitures, but only to avoid 
them.

Mr. Justice CLIFFORD delivered the opinion of the court.
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This is an appeal from a decree of the District Court of the 
United States for the northern district of California, affirming 
a decree of the commissioners appointed under the act of the 
third of March, 1851, to adjudicate private land claims. Every 
person claiming land in California, by virtue of any right or title 
derived from the Spanish or Mexican Government, is required 
by the eighth section of that act to present his claim, together 
with the evidence in support of the same, to the commissioners 
in the first instance, for their adjudication.

Pursuant to that requirement, the appellee in this case pre-
sented his petition to that tribunal, claiming title to the island 
of Los Angeles, situated near the entrance of the bay of San 
Francisco, and praying that his claim to the same might be 
confirmed. As the foundation of his title, he set up a certain 
instrument or document, purporting to be a grant of the island 
to him by Governor Alvarado. It bears date at Monterey, on 
the eleventh day of June, 1839; and the claimant alleged in 
his petition to the commissioners that the grant was made 
under certain special orders issued to the Governor by the 
Mexican Government. He obtained a decree in his favor be-
fore the commissioners, and the District Court, on appeal, 
affirmed that decree; whereupon an appeal was taken, in be-
half of the United States, to this court; and the question now 
is, whether the claim, upon the evidence exhibited, is valid, 
within the principles prescribed as the rule of decision in the 
eleventh section of the act requiring the adjudication to be 
made.

Unlike what is usual in cases of this description, it will be 
noticed that none of the documentary evidences of title 
introduced in support of the claim purport to be founded 
upon the colonization law of 1824, or the regulations of 
1828; and for that reason we shall refer to these docu-
ments with some degree of particularity, in order that their 
precise import and effect may be clearly understood.

On the seventh day of October, 1837, the present claimant 
presented a petition to Governor Alvarado, praying for a grant 
°f the island in question, “to build a house thereon, and breed 
hoises and mules; ” representing, in his petition, that as early 
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as 1830 he had made a similar request, and expressing the 
hope that the grant might be made.

Some further delay occurred in the contemplated enterprise 
of the petitioner, as appears from the fact that no action was 
taken on his second petition until the first day of February, 
1838, when the Governor, by an order appearing in the margin 
of the petition, referred it, not to the alcalde of the district, 
but to the military commandancy north of San Francisco, for 
a report. That office was filled at the time by Mariano G. 
Vallejo, who accordingly reported, on the seventh day of the 
same month, that the island might be granted to the petitioner; 
but suggested that it would be well to made an exception in 
the grant, to the effect that, whenever the Government might 
desire or find it convenient to build a fort on the principal 
height thereof, it should not be hindered from so doing. With 
that report before him, the Governor, on the nineteenth day 
of February, 1838, made a decree, wherein he states that he 
had concluded to grant to the petitioner the occupation of the 
island in question, “to the end that he may make such use of 
it as he may deem most suitable, to build a house, raise stock, 
and do everything that may concern the advancement of the 
mercantile and agricultural branches—upon the condition that, 
whenever it may be convenient, the Government may estab-
lish a fort thereon.”

Direction was given to the petitioner, by the terms of the in-
strument, to present himself, with the decree, not to the office 
where land adjudications under the colonization laws were 
usually recorded, but to the military commandancy, that an 
entry thereof might be made, for the due verification of the 
same.

No such note of the proceeding was ever made in the office 
of the military comandante, or in any book containing the 
adjudications of land titles. But the several documents are 
duly certified copies of unrecorded originals which were foun 
in the Mexican archives. Their genuineness is controverte 
by the counsel for the appellants; but we do not think it neces-
sary to consider that question on this branch of the case, for 
the reason that the petitioner never took possession of t e 
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island under that decree, and does not claim title under it in 
the petition which he presented to the land commissioners.

All that the decree purports to grant to the petitioner, in 
any view which can be taken of it, is the right or license to 
occupy the island for the purposes therein described, subject 
to the right of the Government to enter at any time and ap-
propriate the premises as a site for a military fort; and inas-
much as the petitioner never availed himself of the license 
granted, or made any improvements on the island under the 
decree, it is quite clear that he had acquired no interest in the 
land, by virtue of that proceeding, at the date of the cession 
to the United States, which the Mexican Government was 
bound to respect.

Four other documents were introduced by the petitioner, 
before the commissioners, in support of his claim: 1. A des-
patch from the Minister of the Interior of the Republic of 
Mexico, addressed to Governor Alvarado. 2. A petition from 
the appellee to the same. 3. A duplicate copy of the grant 
set up in his petition to the commissioners, which is without 
any signatures. 4. The original grant of the island in ques-
tion, which purports to be signed by the Governor, and to be 
countersigned by the secretary. Of these, the first three are 
duly-certified copies of unrecorded originals which were found 
in the Mexican archives.

As exhibited in the transcript, the despatch bears date at 
Mexico, on the twentieth day of July, 1838. 'By that despatch 
the Governor was informed that “the President, desiring on 
the one part to protect the settlement of the desert islands 
adjacent to that Department, which are a part of the national 
territory, and on the other to check the many foreign adven-
turers who may avail themselves of those considerable portions, 
from which they may do great damage to our fishery, com-
merce, and interests, has been pleased to resolve that your Ex-
cellency, in concurrence with the Departmental junta, proceed, 
with activity and prudence, to grant and distribute the lands 
on said islands to the citizens of the nation who may solicit 
the same.”

In addition to what is here stated, two persons, Antonio 
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and Carlos Carrillo, are named in the communication, to 
whom, on account of their useful and patriotic services, pref-
erence was to be given in making the grants, to the extent of 
allowing them to select one exclusively for their benefit.

Such is the substance of the despatch, so far as it is material 
to consider it in this investigation.

On the fifteenth day of February, 1839, the present claimant 
presented to Governor Alvarado another petition, wherein, 
after referring to the fact that the island in question had been 
granted to him during the preceding year, for the breeding of 
horses, he prays that a new title of possession may be given 
to him, in accordance with the superior decree, which, as he 
assumes, empowered the Governor to grant, for purposes of 
colonization, the islands near by, on the coast.

Some idea of the situation of the island, and of the import-
ance which was attached to it in a military point of view, may 
be gathered from the exposition of the military comandante, 
made to the Governor on the seventeenth day of August, 1837. 
One of the purposes of that report was to recommend that the 
custom-house established at Monterey should be transferred 
to the port of San Francisco. Various reasons were assigned 
for the change; and among others, it was stated that the latter 
port was impregnable, by reason of its truly military position.

After describing the port, and expatiating upon the advan-
tages which would flow from the transfer, the report goes on to 
state, that near its entrance and within the gulf are several 
islands, where are found water and a variety of timber most 
suitable for a fortification; adding, that it contains safe an- 
chorages and suitable coves for landing goods and for store-
houses, particularly the island of Los Angeles, which is one 
league in circumference, lying at the entrance of the gulf, and 
forming two straits with their points—giving their names—so 
that it is the key of the whole of it, inasmuch as from this very 
place the coming in or going out of vessels can be prevented 
with the utmost facility.

Suffice it to say, without repeating any more of its details, 
that the whole report is of a character to afford the most con-
vincing proof that the public authorities of the Territory, as 
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early as August, 1837, fully appreciated the importance of the 
island, as a necessary site to be retained by the Government ¡ 
for the purposes of national defence. Arch. Exh., p. 5.

Grants under the colonization laws were usually issued in 
duplicates—one copy being designed for the party to whom it 
was made, and the other to remain in the archives, to be trans-
mitted, with the expediente, to the Departmental Assembly 
for its approval. They were in all respects the same, except 
that the copy left in the office, sometimes called the duplicate 
copy, was not always signed by the Governor and secretary, 
and did not usually contain the order directing a note of the 
grant to be entered in the office where land adjudications were 
required to be recorded.

In this case there is no expediente, other than the one pre-
sented with the first-named petition, which is not necessarily 
or even properly connected with the grant set up by the claim-
ant. Two copies of this grant were produced by the peti-
tioner, both bearing date at Monterey, on the eleventh day of 
June, 1839, nearly two years after the Governor received the 
before-mentioned exposition of the military comandante, show-
ing the importance of the island to the Government as a site 
for works of defence. They are of the same tenor and effect, 
and both purport to be absolute grants, without any of the 
conditions usually to be found in the concessions issued under 
the colonization laws. As before remarked, the copy not 
signed, together with the petition, were found in the Mexican 
archives; but the.original, properly so called, was produced 
from the custody of the party.

Adjudications of land titles were required by the Mexican 
law to be recorded. That requirement, however, was regarded 
as fulfilled, according to the practice in the Department of Cal-
ifornia, when a short entry was made in a book kept for the 
purpose, specifying the number of the expediente, the date of 
the grant, a brief description of the land granted, and the name 
of the person to whom the grant was issued. In this case 
there is a certificate appearing at the bottom of the instrument 
to the effect that such an entry had been made, but it is wholly 
unsupported by proof of the existence of any such record. •
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An attempt was made before the commissioners, or in the 
District Court, to account for the absence of such record evi-
dence, by showing that a book of Spanish records, of the de-
scription mentioned, was consumed by fire, at San Erancisco, 
in 1851; but the recollections of the witness called for the 
purpose are so indistinct, and his knowledge of the contents 
of the book so slight, that the evidence is not entitled to much 
weight. Jimeno, who signed the certificate, was not called, 
and, in view of all the circumstances, there does not appear 
to be any ground to conclude that any such record was ever 
made.

Colonization grants were usually made, subject to the ap-
proval of the Departmental Assembly, and the regulations of 
1828 expressly declare that grants to individuals and families 
shall not be held to be definitively valid without the previous 
consent of that deputation. Ko such approval was ever ob-
tained in this case; and it does not appear that the despatch, 
or order, as it is denominated by the Governor, was ever com-
municated by him to the Departmental Assembly, until the 
twenty-seventh day of February, 1840. His message com-
municating the despatch, though brief, clearly indicates that 
the members of the Assembly had no previous knowledge 
upon the subject.

A document, purporting to be an unsigned copy of the 
grant, and the petition, are all the papers that were found in 
the archives, except those connected with the first proceeding 
under which the license to occupy the island was granted. 
They were loose papers, not recorded, or even numbered, and, 
in view of all the circumstances, add little or nothing to the 
probability in favor of the integrity of the transaction. Two 
witnesses were examined by the claimant to prove the authen- 

' ticity of the grant. Governor Alvarado testified that his sig- 
1 nature to the grant was genuine, and that he gave it at the 

time of its date. In effect the other witness testified that he 
was acquainted with the handwriting of the Governor, and 
also with that of the Secretary, and that they were genuine. 
Where no record evidence is exhibited, the mere proof or 
handwriting by third persons, who did not subscribe the in-
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strument as witnesses, or see it executed, is not sufficient in 
this class of cases to establish the validity of the claim, without 
some other confirmatory evidence. But the testimony of Gov-
ernor Alvarado stands upon a somewhat different footing. 
His statements purport to be founded upon knowledge of what 
he affirms, and if not true, they must be wilfully false, or the 
result of an imperfect or greatly impaired and deceived recol-
lection. Resting as the claim does in a great measure, so far 
as the genuineness of the grant is concerned, upon the testi-
mony of this witness, we have examined his deposition with 
care, and think proper to remark that it discloses facts and 
circumstances which to some extent affect the credit of the 
witness. By his manner of testifying, as there disclosed, he 
evinces a strong bias in favor of the party calling him, as is 
manifested throughout the deposition. Some of his answers 
are evasive; others, when compared with preceding state-
ments in the same deposition, are contradictory; and in 
several instances he refused altogether to answer the ques-
tions propounded on cross-examination. Suffice it to say, 
without entering more into detail, that we would not think his 
testimony sufficient without some corroboration to entitle the 
petitioner to a confirmation of his claim.

On the part of the United States the confirmation of the 
claim is resisted chiefly upon two grounds. It is insisted, in 
the first place, that the evidence introduced by the claimant to 
establish the authenticity of the grant is not sufficient to entitle 
him to a confirmation, and that in point of fact the grant was 
fabricated, after our conquest of the territory. Secondly, it is 
contended that the grant, even if it be shown that it is genu-
ine, was issued by the Governor without authority of law.

In support of the first proposition, various suggestions were 
made at the argument, in addition to those which have already 
been the subject of remark. Most of them- were based upon 
the state and condition of the title papers, the circumstances 
of the transaction, and the conduct of the parties, as tending 
to show the improbability that any such grant was ever made.
Inch stress was laid upon the fact that the grant was never 

approved by the Departmental Assembly, or any note of it 
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entered in the office where the adjudications of land titles were 
required to be recorded. Attention was also drawn to the 
fact that the paper produced as the expediente is without any 
number, which circumstance, it was insisted, furnished strong 
evidence that they were fabricated, or at least that they had 
never been completed. To support that theory, an index, pre-
pared by the secretary, and found in the Mexican archives, was 
exhibited, containing a schedule of expedientes numbered con-
secutively from one to four hundred and forty-three, covering 
the period from the tenth day of May, 1833, to the twenty-
fourth day of December, 1844, and including in the list one in 
favor of this petitioner for another parcel of land granted on 
the seventh day of November, 1844. Reliance was also placed 
upon the omission of the appellee to call and examine the 
secretary who prepared that index, and whose name purports 
to be signed to the grant set up in the petition. Another 
suggestion was, that, from the nature of the property, it was 
highly improbable that any private person should desire such 
a grant in a Department where there were vast tracts of fertile 
land to be obtained for the asking, and that it was past belief 
that the Governor would have been induced to make the grant, 
especially after the receipt of the exposition of the military 
comandante, except upon the same conditions as those inserted 
in the decree of the preceding year. Every one of these sug-
gestions is entitled to weight, and "when taken together and 
considered in connection with the unsatisfactory character oí 
the parol proof introduced by the petitioner, they are sufficient 
to create well-founded doubts as to the integrity of the trans-
action. But it is unnecessary to determine the point, as we 
are all of the opinion that the second objection to the con-
firmation is well taken, and must be sustained.

Nothing can be plainer than that the Governor, in making 
the grant in question, did not assume to act under the coloni-
zation law of 1824, or the regulations of 1828. Were anything 
wanting beyond what appears in the terms of the grant o 
establish that proposition, it would be found in the deposition 
of the Governor himself, in his answer to the fourth interroga-
tory propounded by the claimant. His answer was, that io 
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made the grant by an express order in writing from the Gen-
eral Government. He further states, that his predecessors had 
applied to the General Government for such authority, but 
without success. On coming into office, he renewed the ap-
plication, and, after considerable delay, he says he received 
the before-mentioned despatch by the hands of a courier.

Neither side, in this controversy, disputes the authority of 
the Mexican President to issue the order contained in the des-
patch. From its date, it appears to have been issued during 
the administration of General Anastasio Bustamente. He 
succeeded to the Presidency, for the second time, on the nine-
teenth day of April, 1837, after the capture of Santa Anna in 
Texas, and remained in office until the sixth day of October, 
1841, when he was driven from the capital by the partisans of 
his predecessor.

At the beginning of his administration, he professed to be 
guided by the principles of the Constitution; and from the 
well-known antecedents of his Cabinet, he could hardly have 
expected to adopt any different policy. His Cabinet, however, 
shortly resigned, and a new one was formed, believed to have 
had much less respect for the fundamental law. On the ninth 
day of March, 1838, the Minister of the Interior of the new Cab-
inet resigned, when Joaquin Pesado, whose name is affixed to 
this despatch, was appointed in his place.

After the new Cabinet was organized, the policy of the ad-
ministration was changed ; and it cannot be doubted but that, 
at the date of this despatch, the President had assumed extra-
ordinary powers, and was in point of fact, to a considerable 
extent, in the exercise of the legislative as well as the execu-
tive powers of the Government.

Assuming that the despatch was issued in pursuance of com-
petent authority, it must be considered as conferring a special 
power, to be exercised only in the manner therein prescribed, 
la this view of the subject, it is immaterial whether the power 
to grant the islands on the coast was vested in the Governor 
before or not, or in what manner, if the power did exist, it was 
required to be exercised, as the effect of this order, emanating 
tiom the supreme power of the nation, was to repeal the pre-
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vious regulations upon the subject, and to substitute a new 
one in their place.

Strong doubts are entertained whether the islands situated 
immediately in the bay of San Francisco are either within the 
words of the despatch or the declared purpose for which the 
power was conferred; but it is unnecessary to determine that 
point in this investigation.

Waiving that point at the present time, we come to con-
sider the question whether, upon the proofs exhibited, the 
power was exercised in this case in a manner to give validity 
to the grant; and that inquiry necessarily involves the con-
struction of the despatch.

Omitting the formal parts, its effect was to authorize the 
Governor, in concurrence with the Departmental Assembly» 
to grant and distribute the lands on the desert islands adjacent 
to the Department to the citizens of the nation who might 
solicit the same. By the terms of the despatch, the power to 
grant and distribute such lands was to be exercised by the 
Governor, in concurrence with the Departmental Assembly; 
by which we understand, that the Assembly was to participate 
in the adjudication of the grant. Whenever a petition was 
presented, the first question to be determined was, whether 
the grant should be made and the title-papers issued; and, by 
the plain terms of the despatch, an affirmative adjudication 
could not be legally made, without the consent of the Depart-
mental Assembly. Whether a subsequent ratification of the 
act by the Assembly might not be equivalent to a previous 
consent, is not a question that arises in this case, for the rea-
son that no such ratification ever took place.

All we mean to decide, in this connection, is, that by the 
I true construction of the despatch, the act of adjudication can-
not be held to be valid without the concurrence of the Depart-
mental Assembly, as well as that of the Governor.

I In this respect, the provision differs essentially from that 
contained in the regulations of 1828, under which the ap-
proval of the Assembly was an act to be performed after the 
expediente had been perfected, and after the incipient title-
papers had been issued by the Governor. His action pre-



DECEMBER TERM, 1859. 285

United States v. Osio.

ceded that of the Assembly, and in contemplation of law was 
separate and independent. After the grant was made and ex-
ecuted by the Governor, and countersigned by the Secretary, 
it was the duty of the Governor to transmit it to the Depart-
mental Assembly, for its approval ; and if it was not so trans-
mitted, it was the fault of the officer, and not of the party.

Other differences between the regulations of 1828 and the 
provisions of that despatch might be pointed out; but we 
think it unnecessary, as those already mentioned are deemed 
to be sufficient to show that the decisions of this court, made 
in cases arising under those regulations, have no proper appli-
cation to the question under consideration.

From the words of the despatch, we think it is clear that the 
power conferred was to be exercised by the Governor in con-
currence with the Departmental Assembly ; and, consequently; 
that a grant made by the Governor without such concurrence 
was simply void. This view of the question finds support in 
the Mexican law defining the functions and prescribing the 
duties of the Governor, and those of the Departmental Assem-
bly. That law was enacted on the twentieth day of March, 
1837, and continued in force during the administration under 
which this despatch was issued. 1 Arrillago Recop., vol. 1, 
pp. 202 and 210. Many duties were devolved, by that law, 
upon the Governor, and also upon the Departmental Assem-
bly, where each was required to act independently of the 
other. But other duties were prescribed, in the performance 
of which the Governor and the Assembly were required to act 
in concurrence. In the latter class, the Governor could not 
act separately, though in some instances it was competent for 
the Assembly to act in his absence.

Concurrent duties, it seems, were usually performed in open 
session, in which the Governor, when present, presided ; but 
he had no vote, except when, from absence or otherwise, the 
members present were equally divided. The Assembly con-
sisted of seven members, chosen by the electors qualified to 
vote for deputies to the general Congress.

Those in charge of the Supreme Government, or some of 
them, had been much in public life, and it must be presumed
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that the despatch under consideration was not framed without 
some reference to that law. On examining the words em-
ployed in the law, to express and define concurrent action, 
and comparing them with the words of the despatch trans-
lated “ as in concurrence with,” we find they are the same in 
the original language. Further support to the construction here 
adopted is derived from the declared purpose of the despatch, 
as appears in its recitals. Mexican authorities had long 
dreaded the approach of foreigners to her western coast, and 
the language of the despatch shows that its great and control-
ling purpose was to promote the settlement of the unoccupied 
islands by trustworthy citizens of the nation, with a view to 
ward off that apprehended danger. They feared that those 
islands, especially those further south and nearer to the track 
of commerce into the Pacific ocean, might become the resort 
of military adventurers, and be selected by those desirous of 
invading that remote Department as places of rendezvous or 
shelter ; and in the hope of averting that danger, or, in case of 
its approach, of supplying the means of timely information, 
they desired that their own citizens might preoccupy those 
exposed positions. In this view of the subject, the President, 
no doubt, regarded the power to be exercised under the des-
patch as one of importance and delicacy, and might well have 
desired to prescribe some check upon the action of the Gov-
ernor ; and if so, it would have been difficult to have devised 
one more consonant with the then existing laws upon the gen-
eral subject, or better suited to the attainment of the object in 
view, than the one chosen in this despatch.

For these reasons, we are of the opinion that the Governor, 
under the circumstances of this case, had no authority, with-
out the concurrence of the Departmental Assembly, to make 
this grant. Whether the persons specially designated in the 
despatch as the fit subjects for the bounty of the Government 
stand in any better situation or not, is not a question in this 
case. Having come to the conclusion that the grant is void, 
it does not become necessary to consider the evidence offered 
to prove possession. On that point, it will be sufficient to 
say, it is conflicting and unsatisfactory ; and if true, is not of a
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character to show any right or title in the land under the 
Mexican Government, or any equity in the claimant, under 
the act of Congress requiring the adjudications to be made.

The decree of the District Court is therefore reversed, and 
the cause remanded with directions to dismiss the petition.

Benja min  Haney , Charles  Ogden , and  John  Trenchar d , 
Libel lants  and  Appellants , v . the  Balt imore  Steam  
Packet  Compa ny , Owne rs  of  the  Steam er  Louisiana , and  
George  W. Russ ell .

In a collision which took place in the Chesapeake bay between a steamer and 
a sailing vessel, the steamer was in fault.

It was the captain’s watch, and his duty to be on deck, which he was not.
The only man on deck, acting as pilot, lookout, and officer of the deck, was not 

in the proper place for a lookout to be.
A former decision of this court referred to, indicating the proper place for a look-

out.
When the collision was impending, the order on the steamer was to starboard 

the helm instead of porting it, the schooner having previously kept on her 
course, as the rules of navigation required her to do.

This  was an appeal from the Circuit Court of the United 
States for the district of Maryland, sitting in admiralty.

It was a case of collision occurring in the Chesapeake bay, 
between the steamer Louisiana and the schooner William K. 
Perrin, by which the schooner was sunk.

The libel was in rem, filed by the appellants against the 
steamer, and George W. Russell, master thereof. The Balti-
more Steam Packet Company intervened and answered as the 
owner of the steamer.

The evidence in the case is so fully commented upon in the 
opinion of the court and in the dissenting opinion of Mr. 
Chief Justice Taney , that any repetition of it is unnecessary.

The District Court decreed in favor of the libellants in the 
sum of seventeen hundred dollars, and of Charles Ogden, the 
master of the schooner, the additional sum of $173 and costs.

On an appeal to the Circuit Court, additional evidence was
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offered, and the decree of the District Court was reversed and 
the libel dismissed.

The libellants appealed .to this court.
It was argued by Mr. Addison and Mr. Bailee for the ap-

pellants, and by Mr. Schley for the appellee.

The points made by the counsel for the appellants were the 
following :

1. That it is the right and duty of sailing vessels, when meet-
ing steamers, to hold their course, and of steamers, to give way 
to them.

St. John v. Paine, 10 Howard, 583.
Steamer Oregon v. Roca, 18 Howard, 572.

2. That the schooner, from the time the steamer hove in 
sight until a moment or two before the collision, steadily held 
her course. The answers of the defendants, the evidence of 
the witnesses for the defence, and the evidence for the libel-
lants, all concur in this ; and there is not a witness who alleges 
the contrary. And this must be taken as a fact in the cause, 
admitted by the defendants, proved by the defendants, and 
proved by the plaintiffs.

3. That it was the right of the schooner to change her 
course, when her continuing to hold it would have caused her 
to have been run down.

New York and Liverpool U. S. Mail Steamship Company 
v. Rumball, 21 Howard, 372.

4. That if the danger of being run down was imminent, and 
the schooner made a false manœuvre, when a right one would 
have saved her, even then the steamer is responsible ; for she 
ought not needlessly to have run so close to the schooner as 
to have excited such well-founded apprehensions of danger as 
to have disturbed the judgment of those in charge of her.

The Genesee Chief, 12 Howard, 44.
5. That the account of the disaster set up in the answer, and 

given by Captain Russell and second mate Ward, is incredible, 
because it is impossible it can be correct.

For if the parallels on which the vessels were running were 
150, or 200, or 300 yards asunder, and the schooner changed
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her course at the distance of 100 or 150 yards from the point 
at which they would have passed each other, if there had been 
no change of course, the schooner could not have crossed the 
steamer’s bows, as the steamer’s speed was twice that of the 
schooner.

6. That although Captain Russell and second mate Ward 
testify to the events immediately preceding the collision, it is 
very clear:

First. That Capt. Russell did not see the schooner after she 
got within three or four miles of the steamer, until the 
schooner’s course had been changed—that is, for nine or twelve 
minutes before such change.

Second. That the second mate Ward’s attention was directed 
to and absorbed in the changing of the course of the steamer 
when the schooner changed her course.

7. That the schooner, in attempting to avoid the steamer, 
turned to the right, and thus conformed to the rule of naviga-
tion established and protaulgated by the Supreme Court in 
the case of the steamer Oregon et al. v. Roca et al., 18 How-
ard, 572, where this language is employed: “The rule 
adopted by the Trinity masters, and sanctioned by this court, 
w the safe one: that When two vessels on opposite tacks are 
approaching each other, each should turn to the right,v passing 
each other on the larboard side. This rule is too simple to be 
Misunderstood, and if observed, collisions would not occur 
between moving boats, whether propelled by sail or steam. 
The rule once established, every deviation from it should be 
chargeable as a.fault.”

The Friends, 1 W. Robinson, 479.
Steamer Oregon v. Roca et al., 18 Howard, 572.

8. That the steamer violated said rule by turning to the left, 
Mid thereby caused the collision.:

• That there was not on the steamer “ a trustworthy and con- 
s ant lookout,” “whose whole business was to discern vessels 
a ead or approaching, so as to give the earliest notice to those 
Jn c arge of the navigation of the vessel; ” and that the omis- 
8ion is prima facie evidence that the steamer is in fault.

Steamboat Kew York et al. v. Rea et al., 18 Howard, 225.
VOL. XXIII. 19
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Genesee Chief, 12 Howard, 449.
Chamberlain v. Ward, 21 Howard, 548.
10 Howard, 585.

10. That the person alleged to have been acting as lookout 
was not “ actually and vigilantly employed in his duty as look-
out,” (12 Howard, 459;) but was in effect the helmsman, 
superintending a negro who performed merely the manual 
labor of working the wheel; who, the lookout testifies, “acted 
by my orders in the management of the wheel,” and “I leave 
nothing to his discretion; ” and “ I give the order, and see and 
hear if it is obeyed.”

Ward says: “I” (on the occasion of the collision) “putthe 
helm of the steamer starboard. I had just steadied the boat 
on that course, and discovered the schooner had altered her 
course.”

11. The fact that the steamer was engaged in carrying the 
United States mail furnishes no excuse for proceeding at a 
speed endangering the lives and property of citizens.

The Rose, 2 W. Robinson, 3.
The Iron Duke, 2 W. Robinson, 385.
Rogers et al. v. Steamer St. Charles et al., 19 How., 112.

12. In cases of collision between steamers and sailing ves-
sels, il prima facie, the steamer, is chargeable with fault. The 
exception to this rule must be clearly established by strong 
circumstances, to excuse the steamer.”

New York and Virginia S. Ship Co. v. Calderwood et al., 
19 Howard, 246.

Steamer Oregon v. Roca, 18 Howard, 572.
13. The pretended lookout was stationed in the pilot-house, 

and not in the forward part of the vessel, where he should 
have been.

Newton v. Stebbins, 10 Howard, 607.
St. John v. Paine et al., 10 Howard, 585.
Chamberlain et al. v. Ward, 21 Howard, 571.

Mr. Schley made the following points:
1. The change of the course of the schooner was the proxi-

mate and only cause of the collision; and if such change ha
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not been made, the vessels would have passed each other in 
safety.

2. The change of course on the part of the schooner, at the 
time and under the circumstances, was a gross and inexcusa-
ble fault.

3. The pilot-house on the steamer Louisiana (as shown by 
the uncontradicted testimony taken on behalf of the appellee 
since this appeal, and contained in the depositions of Captains 
Virden, Turrer, Rice, and Weems) was the best position for 
the lookout on the steamer; and there was no want of care and 
no error of judgment on board of the steamer, in any respect.

Mr. Justice GRIER delivered the opinion of the court.
The appellants, owners of a schooner called the William K. 

Perrin, charge in their libel that between nine and ten o’clock 
of the evening of 20th of February, 1858, as the schooner, 
laden with oysters, was on her way down the Chesapeake bay, 
she was run into and sunk by the steamboat Louisiana; that 
it was a bright moonlight night, and the schooner, though of 
only forty-three tons burden and deeply laden, could be and 
was seen at the distance of a mile.

The answer admits the collision and the result of it. It ad-
mits, also, the schooner was seen at a distance of two or three 
miles; that the steamer was proceeding at a rate of fourteen 
miles an hour, “heading due north,” and the schooner hold-
ing her course nearly due south. But it alleges as an excuse, 
that while the steamboat and schooner were meeting on par-
allel lines, the schooner suddenly changed her course and ran 
under the bows of the steamer.

This is the stereotyped excuse usually resorted to for the pur-
pose of justifying a careless collision. It is always improbable, 
and generally false.

There is not the usual conflict of testimony in this case; for 
the single person on board of the steamer- who was able to 
give any account of the collision, who acted as pilot, and by 
whose want of vigilance and skill the collision was caused, 
does not materially contradict, but rather confirms, the testi-
mony of the libellants. The facts of the case are as follows: 
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The steamer Louisiana, of eleven hundred tons burden and 
five hundred horse-power, was on her way coming up the wide 
bay of the Chesapeake, steering a due north course, between 
nine and ten o’clock at night. The small heavy-laden schooner 
is seen two or three miles off, coming in an opposite direction. 
The captain of the steamer, (whose theory of action appears 
from his own testimony to be, that all small vessels are bound 
at their peril to get out of the way of a large steamer carrying 
the United States mail,) although he had seen the schooner, 
and knew that the vessels were approximating at the rate of 
over twenty miles an hour, retires to his cabin. It was his 
watch and his duty to be on deck as officer of the deck. He 
leaves on deck one man, besides the colored man at the wheel, 
to act as pilot, lookout, and officer of the deck. These two 
persons constituted the whole crew on duty, besides firemen 
and engineers. This person, who had to perform these treble 
functions, was the second mate. His theory is, that the best 
place for a lookout is in the pilot-house, where, he says, “I 
generally lean out of the window, and have an unobstructed view." 
Accordingly, as pilot, he remained in the pilot-house to direct 
the steersman; and as lookout, he occasionally leaned out of 
the window.

The result shows the value of this theory with regard to the 
place and person proper for a lookout. The schooner kept 
on her course, as the rules of navigation required her to do, 
on the presumption that the steamer would diverge from her 
course so as to leave a free berth to the schooner, as it was the 
duty of the pilot of the steamer to do. The boats were ap-
proximating at the rate of six hundred yards a minute, or one 
hundred yards in ten seconds. A slight turn of the wheel of 
the steamboat, if given in due season, would have left a wide 
berth for the schooner. But this, by his own account, was 
neglected by this pilot and lookout till within ten seconds or 
less of a collision-; and then the order was to starboard the 
helm, instead of porting it, in direct contravention of the rules 
of navigation.

The steamer, it is true, had a right to pass on either side, 
and it was her duty to keep clear and give a wide berth to the
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sailing vessel; but having neglected this duty till the danger 
of a collision was so imminent that it was probable the schooner 
would be making some movement to avoid destruction, such 
a movement only increased the danger of a collision.

The man at the wheel of the schooner had his orders to keep 
steady on his course south. It is proved, without contradic-
tion, that this order was strictly complied with till the pilot or 
steersman heard the noise of the steamer’s wheels; and being 
warned of her approach by the lookout, he looked under the 
boom, and discovered the steamer almost on him; when, in 
order to save his own life and the lives of the crew, he ported 
his helm and received the blow on the larboard side of the 
schooner, near the stern, instead of the bow. The point of 
collision confirms, beyond a doubt, this view of the case.

The hypothesis set forth in the answer to excuse this collis-
ion, that the boats were passing on parallel lines, three hun-
dred yards apart, and that, when within one hundred or one 
hundred and fifty yards of passing each other, the schooner 
turned round and run herself under the bows of the steamer, 
is not only grossly improbable in itself, but contradicted by 
the testimony, and is a mathematical impossibility.

With this pregnant example of the value of the theory of 
■lookouts contended for in this case, let us compare it with 
the rules established by this court. Without referring to the 
numerous cases, the correct doctrine on this subject will be 
found laid down by Mr. Justice Clif ford  in delivering the 
opinion of this court in Chamberlain v. Ward, 21 How., 570:

“Steamers navigating in the thoroughfares of commerce 
must have constant and vigilant lookouts stationed in proper 
places on the vessel.” They must “ be persons of suitable 
experience, and actually and vigilantly employed on that 
W*  “In general, elevated positions, such as the hurricane 
eck, are not so favorable situations as those more usually 

selected on the forward deck, near the stem.” “ Persons 
stationed on the forward deck are less likely to overlook small 
vessels deeply laden, and more readily ascertain their exact 
course and movement.”

The entire disregard of these rules of navigation by the
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steamer, and the consequent destruction of property, demon-
strate their correctness and utility.

In fine, we are of opinion that the collision in this case, and 
destruction of the schooner Perrin, was caused wholly by the 
negligence and inattention to their duties of the officers who 
navigated the Louisiana, and that the steamboat should be 
condemned to pay the whole damage incurred by the said 
collision.

Let the decree of the Circuit Court reversing the decree of 
the District Court be reversed.

Mr. Chief Justice TANEY dissenting.
I dissent from the judgment of the court. It is a case of 

collision on the Chesapeake bay, and involves principles and 
rules of decision of great interest in the navigation of its 
waters, where sailing vessels and steam vessels are continually 
meeting and passing each other in the night, as well as in the 
day. I think it my duty, therefore, to state the principles of 
law and the evidence in the case, upon which my opinion has 
been formed.

The rules of law applicable to a case of this description, as 
established by this court, I understand to be the following:

1. The vessels, whether sailing vessels or steamboats, must 
be manned and in charge of a crew competent to navigate 
them on the voyage in which they respectively engaged.

2. It is the duty of each vessel to have a lookout, ac-
quainted with his duty, and faithfully discharging it, and 
stationed at that part of the vessel which will best enable him 
to see any impending danger, and promptly warn the helms-
man of the point from which it is approaching.

3. It is the duty of a sailing vessel when meeting a steam-
boat to keep on her course, unless she is prevented by the 
change or direction of the wind; and it is the duty of the 
steamboat to keep out of her way, passing on the starboard or 
larboard side, as the steamboat may prefer.

4. Each vessel has a right to act on the presumption that 
the other knows its duty, and will act accordingly. But if t e 
steamboat fails to shape her course to avoid the sailing vesse,
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in proper time and at a sufficient distance, the steamboat is 
answerable for the disaster, although the collision may in fact 
have been produced by an erroneous movement made by the 
sailing vessel in the moment of peril, and intended to avert the 
impending danger.

5. The distance at which a steamboat should pass must in 
some degree depend on the wind and weather, and on the light 
or darkness of the time and the size of the respective vessels. 
And, in order to excuse an erroneous movement on the part 
of the sailing vessel, the proximity of the steamboat, and her 
course and speed, must be such that a mariner of ordinary 
firmness, and competent skill and knowledge, would deem it 
necessary to alter his course to enable his vessel to pass in 
safety. But, in order to justify this, the dangerous proximity 
must be produced altogether by the steamboat.

These principles and rules of navigation are distinctly laid 
down in the cases of the Genesee Chief v. Fitzhugh, 12 
How., 461, and the New York and Liverpool United States 
Mail Steamship Company v. Rumball, 21 Howard, 383, 384, 
and have been recognised and maintained by this court in 
many other cases of collision between steamboats and sailing 
vessels. It would be tedious, and is unnecessary, to enumer-
ate them, as they all affirm the same rules of navigation.

I have stated them in separate propositions, because it is of 
the first importance that they should be clearly defined and 
understood. And impartial justice requires that they should 
be administered and enforced where they apply to the sailing 
vessel, as well as to those propelled by steam. Indeed it is 
impossible for the steamboat to perform its duty of keeping 
out of the way at a safe distance, unless the sailing vessel per-
forms its duty by keeping steadily on her course when the 
wind will permit. And those who intrust their property in 
sailing vessels, or their cargoes to the care of persons ignorant 
of their duty, or incompetent in any other respect, have no 
just right to ask that others who have committed no fault 
should be compelled to share in their loss.

Keeping in view these established laws of navigation, I pro-
ceed to examine as briefly as I can the testimony; and first,
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the conduct and management of the schooner Perrin, the 
sailing vessel.

The collision took place near the mouth of the Rappahan-
nock, at about ten o’clock on the night of the 28th of Febru-
ary, 1858. It was a moonlight night, and a vessel under sail, 
without lights, could be seen at the distance of three or four 
miles.

The schooner was an oyster-boat, of about 40 tons burden, 
and about sixty feet long, and eighteen feet beam. She be-
longed to Philadelphia, and had obtained a cargo of oysters in 
the Patuxent river, and sailed from the river about two o’clock 
of the day above mentioned, down the bay, for the capes of 
the Chesapeake, bound for her home port. It was a cold 
night, the wind from the northwest, a stiff breeze, nearly fair, 
but coming rather from the western land. The sails of the 
schooner were consequently spread out on her larboard side— 
that is, on her eastern side, as she went down the bay. She 
moved at the rate of six or seven miles an hour. Her crew 
consisted of Charles Ogden, captain, and five other persons, 
including the oystermen on board; and the latter, when not 
dredging for oysters, assisted in navigating the vessel.

At half past eight o’clock, on the night of the disaster, the 
captain and all of the crew, except the witnesses, William J. 
Miles and Charles Cory, went below to sleep; and from that 
time until the collision, no one but these two men were on 
deck, or assisted in any way to navigate the vessel, and there-
fore have no knowledge of what led to the disaster.

In weighing the testimony given by these two witnesses, it 
must be borne in mind that both of them have a direct inter-
est in the result of the case, and will share largely in the dam-
ages that they may by their testimony recover from the steam-
boat. Cory says, that two-thirds of the oysters belonged to 
Miles and himself, and Ogden, the captain, after one-third and 
the expenses were taken out. Each of these witnesses, there-
fore, is giving testimony in his own cause to support his own 
claim; and they are substantially parties prosecuting the suit, 
although they appear only as witnesses in the record. They 
may be admissible from necessity. But it is a departure an
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exception to the general rules of evidence, long and well es-
tablished in courts of common law and equity, and goes 
always strongly to their credit; and the facts stated by such 
witnesses, as well as their manner of stating them, are care-
fully scrutinized by courts of justice, in considering the case. 
The wisdom and justice of the common-law rule will, I think, 
be apparent when we examine the testimony of Cory and 
Miles.

Cory’s account of himself is this: He has been following 
the water as an oysterman four years and a half, during the 
oyster season; and on such occasions, when he is not dredging 
for oysters, it is a part of his duty to help to navigate the 
vessel and to help to look out, and he is always in one of the 
watches. But he had never before been down the bay below 
the Patuxent. He was the lookout, and the only one, in this 
part of the voyage.' He says he saw the steamboat when 
about three or three and a half miles off; that he was walk-
ing on the larboard—that is, the leeward and eastern side of 
the vessel, and saw the steamboat between the night-head and 
fore shroud of the schooner; and she was to the leeward, lar-
board and eastward; and that, immediately upon seeing her, 
he said to Miles, the helmsman, “hadn’t you better keep 
away ? ” and about five minutes afterwards, asked him again, 
if he hadn’t better keep away; and receiving no answer to 
either question, he seems to have supposed that he had per-
formed his whole duty as a lookout; for he appears to have 
made no further effort to communicate with the helmsman, 
and to have taken no further concern in the navigation of the 
vessel, before the collision happened.

It is evident from this testimony, given by the witness him-
self, that he was utterly unfit for a lookout, and performed 
none of its duties. He was not at the bow or near the head 
of the vessel, nor even on the windward side, where the sails 
"would not have obstructed his view ahead, but was walking 
on her larboard or leeward side, and must have been aft of 
the foremast, as he first saw the Louisiana between the night-
head and fore shroud. This was no place for a lookout, for the 
foresail and head sails were directly before him, and made it
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impossible for him to see the bearing or distance of any vessel 
approaching directly ahead, or on her larboard or eastern bow. 
And although he swears that he did, notwithstanding these ob-
stacles, see her to the leeward and eastward of his vessel, he ob-
viously contradicts himself, when he immediately after states 
that he twice advised the helmsman to alter his course more to 
the east; for if he really thought the steamboat bore to the east 
of south, his advice to the helmsman was to put the schooner 
directly in her way, instead of avoiding her; nor can the 
slightest reliance be placed upon his statement that the steam-
boat was to the eastward, or that the schooner was standing 
due south when he first saw the steamboat, or that she did 
not change her course until she luffed to the west a moment 
or two before the collision; for be had no compass before 
him; had never before been in that part of the bay, and under 
such circumstances could form no accurate judgment of the 
cardinal points of the compass; it was simply impossible that 
he could know whether the steamboat bore some points to the 
east or west of south, or that his vessel was heading: due south, 
or two or three points to the east or to the west of south; or 
whether she did not vary in her course two or three points as 
she was approaching the steamboat before she changed di-
rectly to the west.

It would seem that he placed himself on the larboard side 
under the lee of the mainsail to shelter himself from the cold 
northwest wind, aftd in that situation it is literally impossible 
that he could know the precise course the schooner steered, 
or the bearing of the steamboat when he first saw her, and as 
he approached her; and it is equally impossible that he should 
have given the advice he did to the helmsman, if he really 
thought the steamboat bore east from the schooner.

The testimony of Miles, the only other material witness for 
the libellants, will show that he was as unfit for a helmsman 
as Cory was for a lookout, and that the facts he states are as 
little to be relied on.

lie says he has been following the water as an oysterman 
thirteen or fourteen years, and accustomed to take the helm 
for the last four or five years; and it does not appear that he
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was ever before in that part of the Chesapeake bay; he was 
standing on the larboard side of the vessel, the same side with 
the sails, with his right hand on the helm, and from his posi-
tion could see nothing ahead without going upon one knee, 
and looking under the boom; and when Cory told him there 
was a light ahead, he looked under the boom, and saw the 
Louisiana about one-half or three-quarters of a point to the 
eastward of the schooner.

Now, when he saw the steamer approaching, it was his duty, 
according to the repeated decisions of this court, to stand by 
his helm, with his eye on the compass, and. keep the vessel 
steadily in her course, and rely on the lookout for informa-
tion as to the approach and bearing of the steamboat; his own 
course at the time, he says, was due south.

But instead of doing this, he immediately took upon him-
self the additional duty of lookout, under circumstances that 
made it impossible he could perform either. He was on his 
knee from a half to three-quarters of an hour before the col-
lision took place, watching the steamboat under the boom of 
his vessel. He says, indeed, that he did not watch her all the 
time, but watched his course; yet he tells us the boom was 
only 3 or 3| feet from the deck, and therefore, in order to look 
under it, he was obliged not only to go on his knee, but to 
bring his head down to within two or three feet of the deck; 
and in that posture, while watching the steamboat, it was ab-
solutely impossible for him to know the exact course he was 
then steering, or form a correct judgment of the distance or 
bearing of the steamboat, for the compass was hid from him 
by the sides of the binnacle in which it stood, and his view 
ahead, and on the eastern bow of his vessel, obstructed by the 
foresail and head sails, which were spread out on the same 
side. And when he speaks of bearings and distances, he 
speaks, necessarily, not by the compass, but from vague con-
jectures, and states facts of which he could have no certain 
knowledge, and was not in a situation to form an opinion 
upon which any reliance could be placed; he admits that 
where he stood, with the compass before him, he could not
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see the Louisiana, and consequently could not see how she 
bore by the compass.

Again, he says Cory was looking out at the time of the col-
lision, and was a competent lookout; yet his own testimony 
shows that he did not think so, nor places the slightest confi-
dence in him; for as soon as Cory reported the steamboat in 
sight, he took upon himself the duty of lookout, as well as 
helmsman, although he was at the stern of the vessel, and 
could see nothing ahead except under the boom. And from 
the time the Louisiana came in sight, he was so absorbed in 
these double duties, or confused and bewildered by the appear-
ance of the steamboat, that he does not appear to have remem-
bered there was such a person as Cory on deck; he asked 
no information from him, and did not even hear him when he 
twice advised him to keep his vessel off; yet Cory was stand-
ing within a few feet of him, with nothing but the mainsail 
between them, and he had heard readily and distinctly when 
he reported to him that the steamboat was in sight.

He says he kept his course due south. I have already said he 
could not know the fact, as a large portion of his time was 
passed in watching the steamboat, with his head in a position 
which made it impossible for him to see his compass. And 
with his right hand on the helm, and stooping low on the lar-
board side to see under the boom, his right arm would natu-
rally and necessarily follow the movement of his body to the 
larboard, and draw the tiller with it, and cause the vessel from 
time to time, with such a strong wind pressing on her main-
sail, to head towards the west, and edge nearer and nearer to 
the due north line in which the Louisiana was moving, and 
thus, by his own incapacity and fault, produce the proximity 
which so much alarmed him, and induced him suddenly to 
change his course to the west. It is true, the lookout on 
board the Louisiana says she appeared to be standing south, 
and that he did not observe any change until she suddenly 
luffed to the west. But Captain Russell states, and every sea-
man knows, that you cannot, in the night, determine the pre-
cise course which an approaching vessel ahead is steering, 
and coming, as this schooner did, with a free wind, she might
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frequently vary from her general course, from time to time, 
one or two points, for two or three minutes, and the most vig-
ilant lookout on the steamboat fail to discover it or observe it; 
yet, at the speed at which she was going, she would, by the 
slightest movement of the helm to the larboard, or the least 
relaxation of the hold of the helmsman, head more to the west, 
and approach nearer to the line of the steamboat, and increase 
the danger of a collision.

Indeed, Miles admits that his vessel did vary a little, but 
not enough, he says, to take her from her course; he does 
not, however, tell us how much she varied, nor what variance 
he thinks necessary to take her from her course, nor how long 
it continued, nor in what direction. It is obvious, from what 
he says of his own position and movements, that every varia-
tion from her general course must have been towards the 
west.

I do not think it necessary to comment further on the evi-
dence given by these two witnesses. Testifying in the manner 
I have stated, and under the influence of a direct pecuniary 
interest in the result, I cannot think their statements would 
be entitled to any weight against the steamboat, even if un-
contradicted by other testimony; but in all of its essential 
parts it is contradicted by disinterested witnesses who were 
on board of the Louisiana, and I proceed briefly to state the 
testimony of Captain Russell, and Ward, the second mate, who 
are the only two material witnesses on behalf of the steamboat; 
The disaster happened in the captain’s watch, during which 
the second mate, Ward, was the lookout, and charged with 
the running of the vessel; the wheelsman was a colored man, 
and could not, therefore, be examined as a witness; but it is 
abundantly proved that he was an experienced wheelsman, 
and accustomed to perform that duty on steamboats, and was 
fully competent and trustworthy.

Captain Russell and the mate have for many years been 
engaged in the navigation of steamboats up and down the bay, 
at all seasons of the year; are both pilots of long experience, and 
well acquainted with the dangers to be apprehended, and are 
accustomed to meet and pass vessels at all hours of the night
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and of the day. Neither of them have any pecuniary interest 
in the result of this controversy, and they are both men of 
undoubted character for intelligence and veracity.

It has indeed been said, that the answer of Captain Russell 
to the libel, and his testimony as a witnessj contradict one 
another, and that, on that account, credit ought not to be 
given to his testimony; but I can see no discrepancy between 
them. In his answer, he speaks in general terms of the 
disaster and the causes which led to it, and that is all that 
was proper or usual to state in an answer. When examined 
as a witness, he enters more minutely into the circumstances, 
and mentions his momentary absence from the deck just 
before the Perrin changed her course to the west, but there 
is no contradiction or discrepancy in this; and it is hardly 
just to a witness to select a detached sentence from the 
answer, and another from the testimony, to show an apparent 
contradiction, when the two papers, read throughout, are per-
fectly consistent with each other, and substantially the same; 
and in both his answer and his deposition as a witness he 
supports and confirms the testimony of Ward, the lookout, 
in every fact material to the decision of the case. Ward says 
he was stationed in the wheel-house, or pilot-house, as the 
place is indifferently called; the house is about sixty feet from 
the bow, upon the upper deck, and elevated about twenty-five 
feet; he stood by the side of the wheelsman on the larboard 
side of the house, and the wheelsman on the starboard, about 
four feet from him; and the compass was in the wheel-house, 
in front of the wheelsman.

It has been argued that the lookout ought to have been at 
the bow, and some passages in the opinions of this court m 
former cases are relied on to support this objection. But the 
language used by the court must always be construed with 
reference to the facts in the particular case of which they are 
speaking, and the character and description of the vessel. 
What is the most suitable place for a lookout, is obviously a 
question of fact, depending upon the construction and rig o 
the vessel, the navigation in which she is engaged, the clima e 
and weather to which she is exposed, and the hazards she is



DECEMBER TERM, 18-59. 303

Haney et al. v. Baltimore Steam Packet Company.

likely to encounter, and must, like every other question of 
fact, be determined by the court upon the testimony of wit-
nesses—that is, upon the testimony of nautical men of experi-
ence and judgment. It cannot, in the nature of things, be 
judicially known to the court as a matter of law. All that 
the law prescribes is, the rule that the lookout shall be sta-
tioned in that part of the vessel where he can most conveni-
ently and effectually discharge the duty with which he is 
charged. And all of the experienced pilots who have been 
examined as witnesses in this case, accustomed to the naviga-
tion of the bay, well acquainted with the form and construc-
tion of the Louisiana, unite in testifying that the place where 
Ward was stationed was the best and most suitable; and they 
point out the serious disadvantages that might arise from sta-
tioning him at the bow. There can hardly be a rule of law 
which requires a steamboat to station a lookout in a place 
where he cannot effectually perform his duty. In a vessel 
propelled by sails, he is uniformly stationed at the bow, be-
cause, in any other part of the vessel, his view ahead would 
be obstructed by the head sails and rigging. But this reason 
does not apply to steamboats constructed like the Louisiana.

Taking it, therefore, as fully established by proof, that 
Ward, the lookout, was competent, and stationed in the proper 
place, I proceed to state his testimony, which is as follows:

He saw the schooner when about three or four miles off. 
The steamboat was heading a due north course, and the 
schooner appeared to be heading south, and bore by the com-
pass north half east on the starboard (eastern) side of the steam-
boat. When the two vessels approached within the distance 
of 300 or 400 yards,.the schooner bore north one point east 
on the starboard side of the Louisiana; and when within 
about 150 yards of the schooner, in order to give a wider 
space in passing, he headed the steamboat north by west, 
which left the schooner bearing two points east on her star-
board bow. He had just steadied his boat in this course when 
be discovered that the schooner altered her course, and was 
heading west across the bay, and continued to hold that 
course until the collision took place. The moment he dis-
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covered that the schooner had changed her course, he gave 
the signal to stop and back, which was instantly obeyed. But 
the vessels came together before the headway of the steam-
boat was entirely stopped.

The testimony of this witness, supported as it is by that of 
Captain Russell, can hardly be impeached by such testimony 
as that which has been given by such witnesses as Cory and 
Miles.

And I regard this as the true history of the disaster, and of 
the movements of the vessels by which it was produced.

The facts established by this proof, that the schooner bore 
north half east when first seen at the distance of three or four 
miles, and north one point east when at the distance of about 
300 yards, show that, from the causes I have before mentioned, 
she had not maintained her course due south during that time, 
but had been luffing and’ edging to the west, so as to bring 
her nearer and nearer to the due north line in which the 
steamboat was steering; for, if they had approached each 
other in parallel lines, the schooner would have borne more- 
and more to the east, and would have been directly east when 
they passed, and would therefore, when within 300 yards, 
have borne more than one point to the east of north. But even 
then, if she had continued to hold her course due south, and 
the steamboat had continued hers due north, they would have 
passed in safety, but nearer, indeed, than a steam vessel of 
the size of the Louisiana ought to pass so small a vessel as the 
oyster-boat. But when the steamboat changed her course one 
degree more to the west, it is evident that they would have 
passed each other not only in safety, but at a convenient and 
sufficient distance; for, it will be observed, that, for the dis-
tance of one hundred and fifty yards at which the steamboat 
changed her course, she was proceeding slowly, backing with 
all the force of her machinery, and with so much effect that 
her headway was nearly stopped when they came in contact. 
This is proved by the character of the injury inflicted. It 1s 
true that the side of the schooner was broken in, and an open-
ing made, through which the water rushed in, and filled and 
sunk her in a few minutes. The witnesses for the libellants,
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who examined the schooner at Norfolk after she had been 
raised and carried into port, say that the blow “had hit the 
main beam across the break of the quarter, and split it— 
knocked the knees out from each side of it, and cut her down 
to light-water mark.” But it did not even upset her. Cory, 
indeed, says that her stern was driven under the water. But 
Miles, who was at the stern, does not support him. On the 
contrary, he says the blow threw him to the windward, (that 
is, to the opposite side,) and that he went up the rigging of 
his vessel until he got on the bow of the steamboat. He does 
not intimate that he was in danger of being washed overboard 
or plunged into the water. Now, with the immense weight 
and size of the Louisiana, coming stem on, against the broad-
side of the comparatively slender and frail timbers and planks 
of this little oyster-boat, if the headway of the steamboat had 
not been very nearly stopped before she struck the schooner, 
the injury inflicted must have been much greater than that 
described by the witnesses. If she had been moving at even 
one-third of her ordinary speed, she would unquestionably 
have buried this little boat in the water, and passed over her. 
These facts of themselves show that her rate of speed for- these 
150 yards, taking it all together, could not have averaged, at 
the outside, more than four or five miles an hour.

Now, the schooner changed her course to directly west 
almost simultaneously with the reversal of the engine of the 
steamboat, approaching her line of movement nearly at a right 
angle, and was moving from east directly west during the 
time the steamboat was passing over this 150 yards. She was 
moving, also, with equal or greater speed, for all of the wit-
nesses agree that she was sailing at the rate of six or seven 
miles an hour; and when she changed her course to west, she 
was in full headway, with all sails set, and must have main-
tained, during that time, at least very nearly the speed at 
which she had before been sailing; and this being the case, 
ne must, in order to bring the vessels into contact, have 

passed nearly the same distance to the west which the steam-
oat, while backing, had passed to the north—that is, 150 

yards; and consequently, if she had held on her course, would
vol . xxiii . * 20
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have passed at that distance, or nearly so, to the eastward of 
the steamboat.

It has, indeed, been said that the collision was immediate 
after the change of course by the schooner, and the backing 
of the .steamboat; and calculations have been presented to 
show that it must have been so, because, from the combined 
speed of the two vessels, taken together, the 150 yards would 
be passed over in a few seconds. But this argument has no 
foundation in the evidence; for the steamer was not proceed-
ing at her ordinary speed, but backing all the way, and had 
nearly stopped when she came in contact with the schooner. 
And the latter vessel was not meeting her from an opposite 
direction, but standing directly across her path, leaving the 
steamboat to pass over these 150 yards, and- at the reduced 
rate of speed of which I have spoken, before the vessels could 
come together.

In reference to this part of the evidence, it is, perhaps, 
hardly necessary to notice the evidence of Miles, who says 
they were within thirty yards of the steamboat when he 
changed his course to the west. Ko one, I presume, will 
think that his testimony in this respect is entitled to any 
weight, when in conflict with the testimony of Captain Russell 
and the mate, Ward, who were both in a position to see per-
fectly what was before them, and accustomed, by long expe-
rience, to measure distances on the water by the eye, while 
Miles was looking under the boom of his mainsail with his 
head near the deck, and his vision obstructed by the sails and 
rigging of his own vessel. He was in no position to form a 
correct judgment of distances any more than of bearings; and 
even Cory contradicts him, and says, that “ we did not change 
our course until we were within 150 yards, if, indeed, we were 
more than 100 yards from the Louisiana.” He, in effect, cor-
roborates the testimony of Captain Russell and Ward.

It has been said, also, that the steamboat ought to have 
slowed her speed before she approached so near as 150 yaus 
to the sailing vessel. But this argument loses sight of t ic 
fact that, until the schooner changed her course to the west, 
those on board of the steamboat had no reason to suppose t ia
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there was the slightest danger of collision, or any reason for 
slackening her ordinary speed. They had a right to presume, 
and indeed were bound, to presume, that the schooner would 
steadily hold on the course she was steering, and the steam-
boat had shaped its course to keep out of her way, and pass 
her at a safe and convenient distance. And the momenbthey 
discovered that the schooner had changed her course, and was 
heading in a direction that might produce collision, she in-
stantly stopped and backed, and took every measure in her 
power to avert the danger. But until the change of-'course 
by the schoonor, there could be no reason and no obligation 
whatever to slacken her speed; for it can hardly be supposed 
that a steamboat is bound to stop or slacken her speed when-
ever she sees a sailing vessel coming-in an opposite direction, 
and wait to see whether she will conform to the rule laid down 
by this court, and hold her course, or suddenly change it to 
cross the line in which the steamboat is moving. Such a rule 
would make steamboat navigation of very little value on the 
Chesapeake. But unless such is to be the rule, I can see no 
ground for imputing it as a fault to the steamboat, that she 
did not slacken her speed until she came within 150 yards, 
when it is admitted that the schooner did not change her 
course to the west until she had come within that distance of 
the steamboat.

As relates to the general rate of speed of the steamboat, no 
one acquainted with the navigation of the Chesapeake has 
ever suggested or supposed that it was dangerous to life or 
property on that wide bay; and there is no evidence from 
which such an inference can be drawn. The fact that the 
Louisiana carried the mail, and was obliged to proceed at the 
rate of fourteen or fifteen, miles an hour, in order to fulfil her 
contract, certainly gave her no rights or privileges beyond 
those of any other steam vessel, nor exempted her in any 
degree from the care, caution, and watchfulness, in speed as 
well as in everything else, required of others. The fact that 
a contract was made is perhaps some evidence that the 
public authorities of the United States, having all the means 
°f information within their reach, were satisfied that the rate
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of speed required was not dangerous to the life or property of 
our citizens who are accustomed to navigate the hay.

It is unnecessary to remark upon the testimony given by 
the captain of the Keyser, which sailed from the Patuxent in 
company with the Perrin. He was, he says, three-quarters of 
a mile off, and could in the night, even hy moonlight, have 
no certain and accurate knowledge of the bearing of the col-
liding objects towards each other as they approached, or the 
particular incidents of the collision; the more especially as 
both vessels were ahead of him, and to leeward, and hidden 
from him by his own sails as he stood at his helm. He says, 
too, that before the collision, he paid very little attention, and 
what he did see was by looking under his boom.

Neither do I attach any importance to conversations and 
statements made on board the Louisiana after the collision. 
Declarations made in conversation are apt to be loose and 
unguarded—are often misunderstood, and, in my judgment, 
entitled to very little weight in any case, and least of all in a 
case like this, where the minds of all had been excited and 
agitated by the scene through which they had so recently 
passed.

There is no other evidence in the record which appears to 
be material to the points I am discussing, and I forbear, there-
fore, to refer to it. This opinion already occupies more space 
than I anticipated. But, as the full statement of the testi-
mony cannot be given in the report of the case, I have found 
myself unable to present the facts truly and fairly, as I under-
stand them, in fewer words.

I fully agree with the court, that the strictest supervision 
should be held over steamboats. But it is impossible for them 
to perform the duty of keeping out of the way, unless the 
sailing vessel is held to the correlative duty of keeping her 
course. Even-handed justice requires that the law of naviga-
tion should be as obligatory upon the sailing vessel as it is 
upon the steamboat. This is a question of property, and the 
rights of the parties are to be ascertained and determined by 
the rules of law. And where the evidence shows, as I think 
it does, that the Louisiana performed her duty, and too
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proper measures to keep out of the way, and her efforts were 
counteracted and defeated by the sailing vessel, and a collision 
forced upon the steamboat by the incapacity and misconduct 
of those in charge of the Perrin, I cannot think that the 
steamboat should be charged with any part of the damage 
which the sailing vessel brought upon itself. Those who 
intrust their property on the water to incompetent hands have 
no just right to complain of disasters, and claim indemnity for 
losses arising altogether from the incapacity and unfitness of 
those to whom they have confided it, and still less have Cory 
and Miles, whose incapacity and misconduct were the sole 
cause of disaster.

And entertaining this view of the controversy, I dissent 
from the judgment of the court.

George  W. Day , Bowen  Matlock , Isaac  II. Erothingham , 
and  George  W. Warner , Appellants , v . Willia m A. 
Washb urn  and  John  A. Keit h .

Where a motion was made to dismiss an appeal, upon the ground that the appeal 
was taken by part only of the complainants below, and that the other complain-
ants had not been made and were not parties to the appeal; and it appeared 
from the record that a fund had been decreed by the court below to be distributed 
ratably amongst two classes of creditors, one of which was composed of judg-
ment creditors, and the other of those who had come in after the filing of a 
creditor’s bill; and the first class only conceived themselves aggrieved by the 
decree admitting the others to a ratable proportion, and therefore became 
the appellants; this court will, in such a state of things, refuse the motion to 
dismiss and reverse this, together with all other points to be decided, when 
the case shall come up for argument hereafter.

This  was an appeal from the Circuit Court of the United 
States for the district of Indiana.

A motion was made by Albert G. Porter, as amicus curite, 
to dismiss the appeal, because the appeal was taken by part 
0Qly of the complainants below, and that the other complain-
ants have not been made and are not parties to said appeal.

The authorities cited were the following:
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A writ of error was brought by Mary Deneale and others, 
as plaintiffs. The court say, “ who the others are cannot be 
known to the court, for their names are not given in the writ 
of error, as they ought to be. Mary Deneale alone cannot 
maintain a writ of error on this judgment, but all the parties 
must be joined, and their names set forth, in order that the 
court may proceed to give a proper judgment in the case.”

Writ of error dismissed for irregularity.
Deneale v. Archer, 8 Peters, 526.
Smyth v. Strader, 12 How., 327.

The writ of error did not contain the names of the parties 
to the judgment set out in the record.

Cause dismissed.
“ If a writ of error be brought in the names of several par-

ties, and any one or more of them refuse to appear and assign 
errors, they must be summoned and severed, after which the 
writ of error may be proceeded in by the rest alone.”

2 Tidd., 1135.

Mr. Justice WAYNE delivered the opinion of the court.
Albert Gr. Porter, Esquire, a counsellor of this court, and 

who was concerned as counsel in the court below for certain 
petitioners, claiming an interest in the matter in controversy 
adversely to the appellants, asked to be permitted, as amicus 
curice, to move for the dismissal of this appeal, alleging for cause 
that it had been irregularly brought to this court, in this par-
ticular, that the appeal had been taken only by a part of the 
complainants, and that such of them as had been omitted were 
not parties to the appeal.

The record discloses the following facts:
The appellants filed in the Circuit Court a bill to set aside, 

as fraudulent, a conveyance of property, and to subject it to 
the payment of their claims against William A. Washburn, 
and associated with him as a defendant John A. Keith, the 
grantee of the conveyance. The bill was separately answered 
by Washburn and Keith, and proceedings were had in the 
case, until at December term, in 1858, the issue was made up, 
upon bill, answer, replication, and exhibits. At that term of
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the court, December 21, 1858, a number of persons, claiming 
also to be creditors of Washburn, filed a petition by their 
counsel, Hall, McDonald, and Porter, praying to be made 
parties to the bill, as complainants, and to be permitted to 
share in such distribution as might be made out of the prop-
erty charged to have been fraudulently conveyed by Wash-
burn to Keith, in the event of the courts decreeing that it had 
been so done, and that it was liable for the payment of Wash-
burn’s creditors. The court directed these petitioners to be 
made parties to the bill of the appellants, as complainants, and 
under that order the decree now appealed from was made.

But before the decree was rendered, the cause was referred 
to a master, to report the sums due to the creditors,-as they 
were then appearing to be so in the original bill and other 
proceedings of the cause. It was done. Subsequently a de-
cree was rendered, declaring Washburn’s conveyance to Keith 
void and fraudulent. In consequence of it, a large sum was 
made out of the property and deposited in court for distribu-
tion. And the court decreed that it should be ratably dis-
tributed between the appellants and those other creditors of 
Washburn who by its orders had been made parties to the 
original bill. It is from this decree that the appellants have 
brought the case to this court. They had insisted, before the 
court rendered its decree, that, being the original complain-
ants, they were entitled to have their claims paid in full, and 
that the remainder of the fund might then be distributed, in 
the discretion of the court, pro rata, amongst the other credit-
ors of Washburn. But the court overruled the motion, and 
ordered the money to be paid ratably to the creditors. It is 
from this decision and decree that this appeal has been brought, 
so as to have it decided, whether, in the particular’ just men-
tioned, it is not erroneous.

It also appears that the appellants were judgment creditors 
of Washburn when they filed their bill to set aside his deed 
to Keith, and that the other creditors, who have been made 
participants in the fund to be distributed, are not so. And we 
gather from the proceedings in the cause, that their applica-
tion to be made parties to the original bill was with the view 
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to defeat the appellants of any legal or equitable priority which 
they may have acquired for the payment of their claims over 
the other creditors, either from their being judgment creditors, 
or from their vigilance in first filing a bill to set aside the con-
veyance from Washburn to Keith. We do not mean now to 
decide those points upon this motion, nor any other point 
Connected with the merits of this controversy. All such points 
will claim the attention of the court upon the argument of the 
case hereafter. The record also suggests an inquiry, whether 
those persons who were made parties to the original bill, and 
who have become by the decree of the court participants in 
the fund to be distributed, were necessary parties to the bill, 
or were allowably so, in their then attitude in respect to their 
claims against Washburn. And in no other way can the 
question of right between themselves and these appellants in 
the fund be reached; for the former, having accomplished their 
purpose, for which they were made parties, are neither willing 
to appeal from the decree nor to be considered as parties to this 
appeal.

The record, indeed, suggests many points connected with 
the real merits of the controversy, and others in respect to 
proper pleadings in equity, which cannot be considered and 
determined upon a motion to dismiss the appeal summarily 
for any irregularities in the process by which it has been 
brought to this court. We therefore refuse the motion for 
the dismission of the appeal, allowing it, however, to be 
brought to the notice of the court again, when the case shall 
be argued upon its merits.

This course has often been taken by this court upon a mo-
tion to dismiss a case, for irregularities in the appeal or writ 
of error, similarly circumstanced as this is.

The  United  States , Appe llan ts , v . James  Noe .

Where a grant of land in California was made in 1841, under the colonization 
laws, which looked to the settlement and improvement of the countiy, a^ 
eleven years elapsed, during which time the applicant took no step tou ai
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the completion of his title or the fulfilment of the obligations it imposed, nor 
is there any expediente in the archives to show the segregation of the land 
from the public domain, nor was there any delivery of judicial possession, nor 
any other assertion of right, the claimant must be considered guilty of an un-
reasonable delay in fulfilling his part of the engagement, and has slept for a 
lengthened period on his rights, coming forward at last, when circumstances 
have changed in his favor, to enforce a stale demand.

The excuse for the laches of the applicant, that the Indians were numerous and 
hostile, is not sufficient. That fact existed at the date of the decree in 1841.

The claim must be treated as one abandoned prior to the date of the treaty of 
Guadalupe Hidalgo, and is not entitled to confirmation.

This  was an appeal from the District Court of the United 
States for the northern district of California.

It was a claim for an island in the Sacramento river, in Cal-
ifornia.

The case is stated in the opinion of the court.

It was argued by Mr. Black (Attorney General) and Mr. 
Stanton for the United States, and by Mr. Benham for the ap-
pellee.

The arguments upon the merits of the case generally need 
not be stated, as the decision of the court turned upon a single 
point, which was treated by Mr. Benham thus:

The land was not occupied, but it was situated in a very re-» 
mote quarter of the country, in the midst of hostile Indians. 
This rendered settlement impossible for several years after the 
uate of the grant, and until political disturbances arose, which 
prevented the grantee from occupying it up to the change of 
flags.

In regard to this point, the case is stronger than Fremont’s. 
Elwell’s inability to make a diseno at the time the petition was 
presented was stated as in that case, and, as the evidence dis-
closes it, for the same reasons. Here its preliminary produc-
tion was dispensed with, as in that case, and the conditions 
usually imposed were not inserted in the grant. Yet, in the 
Eremont case, where the conditions were imposed, the court 
expressed themselves as being encouraged in holding him ex-
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cused for his default, because the Mexican Governor had dis-
pensed with the diseno, for the reasons urged.

There could not, however, be default in this case, for no 
time was fixed for performance.

Arredondo’s Case, 6 Peters S. C. R., 745.
The presumption of abandonment cannot arise.
There was no denouncement, and the right was unimpaired 

at date of cession. Denouncement was necessary to divest the 
grant.

Fremont’s Case.

Mr. Justice CAMPBELL delivered the opinion of the court, 
Robert Elwell, in a petition to Governor Alvarado, that 

bears date in 1841, represents that he had resided in the 
country sixteen years, was married to one of the natives, and 
had a numerous family, and had been employed in commercial 
business; that his capital had been impaired, and he had been 
reduced to enlist as a private soldier in the militia, and had 
served in the year 1838, under the command of the Governor, 
in the south, and had received no compensation. He solicits 
of the Governor, as a generous recompense to his subordinate, 
and also with a view to promote the progress of agriculture, 
to confer upon him a concession of a parcel of land situated in 
the northern frontier, and forming an island in the Sacramento 
river, eighteen leagues from the establishment of Don Aug. 
Sutter,-containing five square leagues.

The Governor, in March, 1841, “in consideration of the 
services and merits specified,” grants the land asked for, the 
claimant to abide the reports, as to whether the land is vacant, 
with whatever else that is proper, and that he shall furnish 
the diseno, in order to commence the expediente.

Two days before the claim was presented to the board of 
commissioners in 1852, Elwell conveyed his claim to the ap-
pellee. He (Elwell) was examined as a witness, and testifies 
that he had presented a diseno some three months after he 
had exhibited his petition; that there was no information oi 
formal report made to the Governor, and that he had never 
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occupied the land or had judicial peasession delivered to him; 
that there was no officer to perform these duties.

There is some testimony to show that Noe had a tenant on 
the land in 1851, who inhabited a small house, and that the 
whole region of the Sacramento above Sutter’s fort was not in 
a situation to be occupied, owing to the dangerous character 
of the Indians.

The board of commissioners rejected this claim; but, on ap-
peal, their sentence was reversed by the District Court, and 
the claim confirmed to the entire island, provided it did not 
contain more than eleven leagues. Erom this decree cross-
appeals have been prosecuted to this court.

As an inducement to the allowance of his petition, the ap-
plicant refers to the services he had rendered to the Governor 
in a military campaign; but the consideration of the grant is 
the proposed improvement of the Department, by the settle-
ment and occupation of its waste lands. The authority of the 
Governor to make the grant is derived from the laws that pro-
vide for that object.

The decree of the Governor indicates that the title was to 
be perfected in the usual manner; and, consequently, that it 
was to be subject to the conditions of colonization. An inter-
val of eleven years elapsed from the date of this decree till the 
presentation of the claim to the board of commissioners in 
1852. During this time, the applicant took no step towards 
the completion of his title, or the fulfilment of the obligations 
it imposed. There is no expediente in the archives to show 
the segregation of this island from the public domain, nor 
report to the Departmental Assembly or the Supreme Govern-
ment to testify that a citizen had been enlisted, uto give 
impulse to the progress of agriculture in the country.” There 
was no delivery of judicial possession, nor any other assertion 
of right, by which the inhabitants could be charged with 
notice of this claim. A great change has taken place in the 
condition of the country; and other persons have assumed to 
settle and improve the land, which the applicant failed to do.

It is a general principle of equity, to grant a decree of 
specific performance only in cases where there is a mutuality of 
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obligation, and when the remedy is mutual, and that it will 
not be rendered in favor of one who has been guilty of an 
unreasonable delay in fulfilling his part of the engagement, 
or who has slept for a lengthened period on his rights, and 
comes forward at last, when circumstances have changed in 
his favor, to enforce a stale demand. And it would be mani-
festly unjust to revive long antecedent covenants and dormant 
engagements in California, since the change in the condition 
and circumstances of that country, where it is evident that 
they were treated as abandoned, and imposing no obligation 
previously to that change.

The only explanation for the laches of the applicant is found 
in the testimony of the witnesses Castro and Combs, who say: 
“ The whole of the region of country of the Sacramento above 
Sutter’s fort, or New Helvetia, was not in a situation to be 
settled upon by individual grantees, owing to the hostilities 
of the Indians;” “that the Indians were numerous and hos-
tile.”

But this fact existed at the date of the decree in 1841, and 
will account for the abandonment of the purpose, that the 
applicant seems to have entertained at one time, of making a 
settlement. It is hardly probable that he could have antici-
pated the revolution that took place long afterwards in the 
condition of the country, and was then preparing to avail him-
self of the advantage to be derived from it.

In the United States v. Kinsgbury, 12 Pet., 476, the claimant 
sought to excuse the non-performance of the condition, be-
cause “the country was in a disturbed and dangerous state, 
from the date of the grant, and for a long time previous, till 
the transfer of the province.” The court say: “All the wit-
nesses concur in stating there was no more danger after the 
appellee petitioned for the land than there had been before 
and at the date of the application. The appellee, then, can-
not be permitted to urge as.an excuse in fact or in law, for not 
complying with his undertaking, a danger which applies as 
forcibly to repudiate the sincerity of his intention ” to improve 
the land when he petitioned, as it does “his inability from 
such danger to execute it afterwards.”
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The court say: “That concessions of land upon condition 
have been repeatedly confirmed by the court, and it will apply 
the principles of its adjudications to all cases of a like kind. 
It will, as it has done, liberally construe the performance of 
conditions precedent or subsequent in such grants. It has 
not nor will it apply, in the construction of such conditions in 
such cases, the rules of the common law. But this court can-
not say a condition wholly unperformed, without strong proof 
of sufficient cause to prevent it, does not defeat all right of 
property in land, under such a decree as the appellee in this 
case makes the foundation of his claim.”

In De Vilemont v. United States, 13 How., 261, the court 
say: “ The only consideration on which such a title could be 
founded was inhabitation and cultivation, either by De Vile- 
mont himself or his tenants; and having done nothing of the 
kind, he had no right to a title; nor can the excuse be heard, 
that he was prevented from a compliance with the conditions 
by the hostility of the Indians, as he took his concession sub-
ject to that risk.”

In the cases of the United States v. Eremont, 17 How., 560, 
and United States v. Redding, 18 How., 1, the court have 
considered the effect of the conditions usually accompanying 
the grants to land in California, and how far their fulfilment 
is to be exacted in determining the validity of those claims. 
The court say, in the first case, “ there is nothing in the lan-
guage of the conditions, taking them altogether, nor in their 
evident object and policy, which would justify the court in 
declaring the lands forfeited to the Government, where no 
other person sought to appropriate them, and their perform-
ance had not been unreasonably delayed.”

In the latter case, it is shown that the grantee displayed 
good faith and reasonable diligence to perform the conditions 
annexed to his grant; and all presumptions of an abandon-
ment of his claim were repelled by affirmative and satisfactory 
proof.

But, in the present instance, we find nothing to have been 
done to place the claim of the applicant upon the records of 
the Department; and the duty of a colonist was wholly dis-
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regarded. Within the doctrine of the cases we have cited, 
the claim must be treated as one abandoned prior to the date 
of the treaty of Guadalupe Hidalgo, and is not entitled to 
confirmation.

Decree of the District Court reversed; cause remanded; 
petition to be dismissed.

The  Unite d  States , Appellants , v . Jose  Antonio  Alvis o .

Where proceedings for a grant of land in California were commenced by a 
Mexican in 1838, and continued from time to time, and the claimant has 
been in possession since 1840, and no suspicion of the truth ®f the claim 
exists, this court will not disturb the decree in his favor mad£ by the court 
below.

This  was an appeal from the District Court of the United 
States for the northern district of California».

The case is stated in the opinion of the*  court.

It was argued by Jfr. Stanton for the United States, and by 
Jfr. Robinson and Jfr. Leigh for the appellee.

The arguments upon the value of the title are omitted.
Upon the subject of possession, the counsel for the appellee 

said:
In such a case as this, lapse of time may operate for, but not 

against, the petitioner. As was said by the Court of Appeals 
of Virginia, its weight “is thrown in favor of the party who 
insists that the state of things existing during that lapse shall 
not be disturbed.”

Evans, &c., v. Spengin, &c., 11 Grat., 622.
In these cases the court said: “The appellees seek only to 
preserve the existing state of things; they and those under 
whom they claim have been in possession of the subject m 
controversy, and have held it since August, 1809, at least. 
They are demanding nothing at the hands of the appellants, 
they seek to defend their long-continued actual possession by 
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means of their superior equitable title—a title fully proved by 
the direct testimony, and confirmed by the lapse of time. There 
is nothing on the record on which to found the allegation that 
the appellees, or those under whom they claim, have aban-
doned or waived their rights; on the contrary, from 1805 or 
from 1809 they have, in the most emphatic manner, asserted 
these rights, by holding and enjoying their property.” With 
a change of dates, according to the facts, these remarks em-
phatically apply to the present case.

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellee was confirmed in his claim to two square 

leagues of land in the county of Santa Cruz, and known as 
La Canada de Verde y Arroyo de la Purissima, by the board 
of commissioners and the District Court of California.

His testimony consists of a petition by his brother (Jose 
Maria Alviso) to the Governor of California, in 1838, for a 
grant of the land, and permission to occupy it, while the pro-
ceedings for the perfection of his title were pending. This 
petition was granted, and the administrator of the ex-mission 
of San Francisco, de Assis, was directed to make a report upon 
the subject.

In 1839, this order was exhibited to the prefect of that dis-
trict, who agreed to reserve the land for the claimant, and that 
the claimant might occupy it, referring him to the Governor 
for a complete title. In 1840, the administrator reported that 
the land was unoccupied, and was not recognised as the prop-
erty of the mission or of any private person. The claimant 
184 a COnve^ance ^rom his brother, the petitioner, dated in

The testimony shows that his occupation commenced in 
1840, and has continued for fourteen years; that he has im-
proved and cultivated the land, and that his family have 
resided on it.

The claimant appears to have been a citizen of the Depart-
ment, and no objection was made or is suggested why he should 
not have been a colonist of that portion of the public domain 
re has solicited. No imputation has been made against the
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integrity of his documentary evidence, and no suspicion exists 
unfavorable to the bona tides of his petition, or the continuity 
of his possession and claim. He has been recognised as the 
proprietor of this land since 1840.

Under all the circumstances of the case, the court is not 
willing to disturb the decrees in his favor.

Decree of the District Court affirmed.

Will iam  B. Sutton , Samuel  L. Grif fi th , and  James  Sutton , 
Copartners  under  the  Firm  and  Style  of  Sutton , Grif -
fi th , & Co., Plainti ff s in  Error , v . Stacy  B. Bancroft , 
Thomas  Beaver , and  othe rs , Copartners  under  the  Firm  
and  Style  of  Banc rof t , Beaver , & Co.

Where parties were sued on a promissory note executed by them, did not pre-
tend to have any defence, entered a false plea which was overruled on de-
murrer, refused to plead in bar, and had judgment entered against them for 
want of a plea, this court will affirm the judgment with ten per cent, damages.

This  case was brought up by writ of error from the District 
Court of the United States for the western district of Arkansas.

It was submitted on a printed brief by Mr. Watkins for the 
defendants in error, no counsel appearing for the plaintiffs in 
error.

Mr. Watkins stated the case, and said that the judgment 
was rendered on the 22d of May, 1856, since which time the 
hands of the plaintiffs below have been tied from having exe-
cution, and the plaintiffs in error have never appeared in this 
court, nor have they taken any steps to prosecute their writ 
of error.

The defendants in error now ask for an affirmance of the 
judgment, with exemplary damages for delay.

Mr. Justice GRIER delivered the opinion of the court.
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The plaintiffs in error were sued on a promissory note exe-
cuted by them. They did not pretend to have any defence. 
They entered a false plea, which was overruled on demurrer. 
They refused to plead in bar. Judgment was entered against 
them in due form, for want of a plea.

They do not pretend to allege any error in the proceedings. 
The judgment is therefore affirmed, with ten per cent, dam-
ages.

The  United  States , Appe llan ts , v . Francis co  Pico  and  
others .

Where the archives of California show that a petition for land was presented to 
the justice of the peace and military commandant at New Helvetia in 1846 ; 
that a favorable report was made on the 1st May, 1846 ; that the prefect cer-
tified, on the 18th May, 1846, that the land was vacant; that the Governor, 
on the 11th of June, 1846, made an order for a titulo in form, and the claim-
ant produced from his custody a titulo dated at Los Angeles on the 20th of 
July, 1846, there is a departure from the regular and usual mode for securing 
lands under the colonization laws.

The titulo bears date on the 20th of July, and the 7th of July, 1846, is the epoch 
established by the act of Congress of 1851 and the decisions of this court, at 
which the power of the Governor of California, under the authority of Mexico, 
to alienate the public domain, terminated.

The evidence that the claimant occupied the land in 1847 is not satisfactory, or 
that he made any assertion of claim or title until the presentation of the claim 
in 1853 to the board of commissioners.

This  was an appeal from the District Court of the United 
States for the northern district of California.

The nature of the claim is stated in the opinion of the court.

The case was argued by Jfr. Stanton for the United States, 
and by Mr. Gillet for the appellee, upon a brief filed by him-
self, and adopting also a printed argument by Messrs. Stanly 
and King.

The points made by Mr. Stanton were the following:.
1. There was no petition to the Governor soliciting the land 

agreeably to the regulations of 1828.
vol . XXIII. 21
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2. The marginal decree made by Pico upon the 11th of 
June, 1846, was not a grant, and does not profess to be a 
grant.

3. The grant itself, which is dated on the 20th July, 1846, 
was after the conquest of the country by the American arms, 
and when the Mexican authorities had been entirely displaced 
and expelled.

4. There being no record evidence of the grant, there could 
be no legal title in the grantee.

Upon the third point, Mr. Stanton said that the Governor 
had no power over this land when the grant purports to have 
been made. It was fifty miles north of Monterey, where his 
power was destroyed.

Senate Documents, vol. 1, page 653, of 2d session Twenty-
ninth Congress.

On the 9th of July, the flag of the United States was flying 
at Sonoma, and on the 11th, at every place north of Los An-
geles. Suppose Pico had transferred a county to England. 
There is a grant of two hundred square leagues conferred by 
the Departmental Assembly on 24th July. There was no 
more power in the one case than in the other.

Mr. Gillet made many points with regard to the title, which 
there is not room to insert. With respect to the date of it, he 
contended that it became operative on the 11th of June, when 
an equitable title was vested in the grantee. His tenth point 
was as follows:

10. If the paper dated the 20th of July, 1846, at Los An-
geles, is held to be the origin of the title, such title is valid, 
and no way affected by the American forces taking possession 
of Monterey only thirteen days previous thereto.

Monterey is on the Pacific coast, from one to two hundred 
miles southerly of San Francisco, and near that distance 
southwest of the grant in question, and about four hundred 
miles northerly of Los Angeles. The Costa mountains are 
between Monterey and Los Calaveras, the latter being to the 
northeast of the great marshes on the San Joaquin, and near 
the Sierra Nevada. On the 20th of July, 1846, the American 
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forces had possession of no portion of California east of the 
Costa mountains nor south of Monterey. In neither was the 
authority of the United States exerted or recognised. The 
people and those in authority had not even heard of the war, 
and both might and doubtless did think it a re-enactment of 
the Commodore Jones affair, long years since, at Monterey, 
which was not approved by our Government. The only war 
that they knew of was a civil war, which had been carried on 
a couple of months, under the “bear flag” on one side, and 
Castro on the other. The California Government was going 
on as usual, without the least apprehension of a conflict of 
arms with the United States. All branches of the Govern-
ment were performing their usual functions, both at the cap-
ital, at Los Angeles, and elsew’here, except at Monterey and 
the bay of San Francisco, •where there were vessels of war. 
There is no evidence that there was a soldier in the field at 
the time, when a limited number of marines and sailors 
constituted the whole force, prior to the arrival of General 
Kearney from New Mexico, long afterwards. There was no 
order from Sloat or his successors, suspending the functions 
of the Mexican officials, or notifying them that their acts 
would not be recognised. They were not apprized that a 
conquest was contemplated, or a purchase desired or intended; 
and there is no evidence that the United States contemplated 
such conquest.

Under such circumstances, the acts of the Mexican author-
ities, at a distance from the places occupied by the American 
forces, and at points where they did not attempt to control, 
must be as valid and effectual as at any anterior period. The 
former laws remained in force, and these authorized the 
Governor to make grants. These laws ■were not annulled, 
nor others made in their place; the former officials were not 
removed, nor others substituted. If the old laws were changed, 
by. whom, ■when, and how, were they changed? Except at the 
points where the American forces w7ere in actual possession, 
everything remained as theretofore. Justice was administered 
y Mexican officials in all parts of the Territory, except in the 
ew places where the Americans actually occupied the place, 
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and appointed others to perform that duty. And it has not 
been shown that one such appointment was made, and notice 
thereof given, before the 20th of July.

Under these circumstances, both the Mexican officials, and 
those doing business with them, had a right to believe that 
the powers of the one and the rights of the other remained 
the same. The attempt to change either without giving 
formal notice, so that both could understand, would be spring-
ing upon them a law or rule of action of which they had no 
knowledge, and no means of acquiring it, and for the reason 
that the law or rule was made after the occurrence to which 
it applied.

The political branch of the Government having fixed the 
date of the acquisition of California, this court cannot alter it, 
or fix one for itself. That branch fixed the date of the Amer-
ican acquisition on the 2d of February, 1848, and agreed to 
protect those who had previously acquired rights under Mex-
ico, not excepting those dated after the 7th of July, 1846.

The title of the United States to lands in California dates, 
not from the commencement of hostilities, but from the date 
of the treaty by which we acquired them.

[The argument upon this point is omitted for want of room.]

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellee, a Mexican by birth, obtained a decree of con-

firmation in the District Court for a parcel of land, known as 
Las Calaveras, containing eight square leagues, and situated 
in Tuolumne county, in California.

His testimony is an expediente, existing in the archives, m 
the custody of the surveyor general, from which it appears 
that the claimant presented, to the justice of the peace and 
military commandant at Kew Helvetia, a petition, representing 
that he desired to obtain a grant for the land described in his 
diseno; and, to expedite his purpose, he requested a favorable 
report. One was made, bearing date the 1st of May, 1846. 
A similar representation was made to the same officer in the 
district of Yerba Buena, who declined to act, because the 
place was not within his jurisdiction. The prefect of that 
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portion of the Department certifies, on the 18th of May, 1846, 
to the capacity of the claimant, and that the land was vacant. 
The Governor, on the 11th of June, 1846, made an order for 
the issue of a titulo in form.

Here the expediente terminates; but the claimant produces 
from his custody a titulo, bearing date at Los Angeles, the 
20th July, 1846.

To strengthen his case, he adduces the testimony of a 
witness, to the effect that the witness had built a house upon 
the land in 1847, and had occupied it as tenant from that 
date; that there were people who inhabited and cultivated the 
land for the claimant, and that before 1847 the disturbances 
in the country hindered any improvement or settlement.

This testimony is contradicted by a witness produced on the 
part of the United States, who testifies with precision, and 
seems to have had every opportunity of acquiring exact infor-
mation. He says that he came to reside in the vicinity of the 
land in 1848, and that there had been no improvement or 
occupation of it, and that the cattle seen upon the land did not 
belong to the claimant; that he had never heard of a claim 
by the petitioner until 1853.

There are grave objections to the allowance of this claim. 
There is a departure from the regular and usual mode for 
securing lands under the colonization laws. There is some 
reason to believe that the Governor was not at Los Angeles 
at the date of the order; and there is a failure to show, in any 
satisfactory manner, any assertion of claim or title under it, 
until the presentation of the claim, in 1853, to the board of 
commissioners. The claimant is a kinsman of the Governor, 
and we should expect to find on the part of the Governor the 
most exact attention to the laws prescribing rules for his 
guidance under such circumstances. Besides, the titulo bears 
date of a day when the conquest of Upper California had been 
completed by the military occupation of Monterey, Sonoma, 
■Bodega, Yerba Buena, and the region of the Sacramento and 
American rivers, by the forces of the United States. ,

The commandant in that portion of the Department was 
making a rapid retreat to Lower California, leaving the conn- 
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try to the control of the United States. From the capture of 
Monterey, on the 7th July, 1846, till the surrender of Los 
Angeles and the organization of a Territorial Government by 
Commodore Stockton, under the United States, there was 
scarcely six weeks. The Californian Government, for all 
practical purposes, was subverted by the capture of Monterey 
and the country north of it.

In the act of Congress of 1851, and the decisions of this 
court, that day is referred to as the epoch at which the power 
of the Governor of California, under the authority of Mexico, 
to alienate the public domain, terminated. Previously to that 
date, the claimant did not acquire a title to the land, nor has 
he acquired an equitable claim to it by any act done upon the 
land in the fulfilment of the colonization policy of the State.

Upon the whole case, our opinion is, that the appellee has 
not sustained the validity of his claim, and that the decree in 
his favor must be reversed, and his petition dismissed.

The  United  Stat es , Appel la nt s , v . Vicen te  P. Gomez .

When this court is satisfied, from the evidence before it, that no appeal to it had 
been granted by the court below, and that the cause was not before it when 
an order was passed, at the instance of the appellee, to docket and dismiss the 
case, it will rescind and annul the decree of dismissal, and revoke and cancel 
the mandate issued thereupon.

A motion to docket and dismiss a case from the failure of the appellant to file 
the record within the time required by the rule of this court, when granted, is 
not an affirmance of the judgment of the court below. It remits the case to the 
court, to have proceedings to carry that judgment into effect, if in the condi-
tion of the case there is nothing to prevent it. That is for the consideration 
of the judge in the court below, with which this court has nothing to do, un-
less his denial of such a motion gives to the party concerned a righ't to the 
writ of mandamus.

In the present aspect of this case, such a motion is not to be considered.
Cases cited to sustain the above principles.

This  was an appeal from the District Court of the United 
States for the southern district of California. 
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It was docketed and dismissed at the preceding term of the 
court, under the circumstances which will presently be briefly 
stated. The attention of the court was now called to the case 
by the following motions, namely:

1. A motion by the Attorney General, to vacate the order 
dismissing the cause, and to recall the mandate.

2. A motion by Gomez, for a mandamus to the District 
Court, to compel it to file the mandate, and to permit the ex-
ecution of the decree of the District Court confirming the land 
claim.

3. A like motion by Gomez, for a like writ to compel the 
said District Court to dismiss proceedings before it on the part 
of the United States, which proceedings were an application 
to open the decree below and to grant a new trial. These two 
motions may be considered as one.

4. A motion for a mandamus to compel the surveyor gen-
eral of California to survey the land confirmed to Gomez by 
the decree of the District Court.

The history of the case is so fully given in the opinion of 
the court, that a very brief outline of it will be sufficient.

On the 9th of February, 1853, Gomez, by P. Ord, his attor-
ney, filed his petition before the board of land commissioners, 
praying the confirmation of his claim to a tract of land called 
Panoche Grande.

On the 26th of March, 1855, the board decided against the 
claimant. An appeal was had to the District Court for the 
northern district of California, but upon representation made 
that the land claimed lay in the southern district, the transcript 
was sent to that court.

The occurrences which took place there, and the manner in 
which an appeal found its way to this court from the decree 
of that court confirming the claim, are narrated in the opinion 
of this court.

On the 31st day of January, 1859, a transcript of the record 
was filed in this court, and a motion made on the part of the 
claimant to docket and dismiss the cause, which motion was 
granted, and a mandate sent down to the court below. The 
mandate was, “that this cause be, and the same is hereby, 



328 SUPREME COURT.

United States v. Gomez.

remanded to the said District Court. You, therefore, are 
hereby commanded that such proceedings he had in the said 
cause, as, according to right and justice, and the laws of the 
United States, ought to be had, the said appeal notwithstanding.”

On the 4th of May, 1859, a motion was made in the District 
Court, for leave to tile the mandate and for leave to proceed 
under the decree. This motion was resisted by the district 
attorney, Mr. J. R. Gitchell, on the ground that no appeal 
had ever been taken by the United States in this case. The 
records of the court were offered in evidence, and Judge Ogier 
decided that it was satisfactorily proven to him that no such 
appeal had ever been taken.

This was the posture of the case when the motions were 
made which are inserted in the previous part of this report.

The following is the affidavit which is referred to and 
directed to be published in the opinion of the court.

In the United States District Court for the southern district 
of California. Vicente P. Gomez ad. the United States:

Pacificus Ord, late attorney of the United States for the 
southern district of California, being duly sworn, says: That 
at the June term, 1857, of the District Court of the United 
States for the southern district of California, held at Monterey, 
Isaac Hartman represented that he was a member of the law 
firm of Sloan & Hartman, authorized and retained as counsel 
for Vicente P. Gomez, in the above entitled cause. That he 
had as counsel for the said claimant obtained an order from 
the District Court of the northern district, removing the case 
to the southern district; and that he was ready and willing to 
present the same to the court, as soon as the same could be 
heard. Affiant further says, that shortly thereafter, the court 

i being then in session, the said Hartman, acting as counsellor 
said claimant, presented the said case to the court by reading 
the petition for review, and the other papers and transcript in 
the case to the court, for the appellant. That after so doing, 
this affiant, acting for the United States, admitted, in open 
court, that in his opinion the claim was a valid one, and that, 
in accordance with the rulings of the court in previous cases, 
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the case should be confirmed. That thereupon the court ordered 
that the decision of the land commissioners should be reversed, 
and a decree of confirmation entered therein for claimant. 
Affiant further says, that at the next term of the said District 
Court, held in Los Angeles, in December, the said Hartman, 
as counsel in said case, presented to affiant a draft of the de-
cree of confirmation of said claim. That upon reading the 
same, affiant objected to the said draft, on the ground that the 
same would cover all the land embraced within the limits of 
the named boundaries, to the extent of eleven leagues. Where-
upon the said Hartman made another draft of a decree, restrict-
ing the quantity of land to not more than four leagues; which 
said draft, after being approved by affiant as United States 
attorney, was signed by the court. That thereafter affiant 
drafted an order of appeal to the Supreme Court of the United 
States in said case, on the part of the United States; and on 
the last day of the term of said court, Col. Kewen, acting for 
the United States, at the request of affiant, district attor-
ney as aforesaid, asked for and obtained, as affiant was after-
wards informed, the said order in said case. Affiant further 
says, that at or about the time £he ..said Hartman informed 
him that he had been retaiued by the said claimant in said 
case, affiant informed said Hartman that he had been the at-
torney for said Gomez before the United States land commis-
sioners ; and tfiat, for his services therein, the said Gomez had 
conveyed to him the one undivided half of the tract of land 
claimed therein. That he had endeavored for a long time to 
get the Attorney General to appoint "some attorney to represent 
the United States in cases in which, he was interested, but with-
out success. That this case- had been unacted upon for a long 
time; and that as the commissioners had, upon the evidence 
before them, passed favorably •upon the validity of the claim, 
aud though they rejected it, it was only on the ground of want 
°f occupation by the grantee ; and that as that ground had 
been overruled by the Supreme Court, there could be no in-
jury to the United States, andl no impropriety on his part, as 

nited States attorney, in appearing and consenting to its 
confirmation; in all of which views of this affiant the said
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Hartman then concurred. Affiant further says, that he wrote 
to the Attorney General of the United States shortly after as-
suming the duties of the office of district attorney, about De-
cember, 1854, stating that he had been employed as counsel, 
and was interested in several claims then pending on appeal 
in his district from the land commissioners, and requested that 
he would cause some attorney to be specially named to repre-
sent the United States in such cases. But the Attorney Gen-
eral never made or named any person to act in the matter, as re-
quested. That affiant, being thus left to act in the matter as best 
he might, did act with the most scrupulous good faith, and to 
the best of his ability, for the United States, in all such cases. 
Affiant further says, that he has been informed and believes 
that the parties who are now and have been endeavoring to 
impede and defeat this claim, since the confirmation by the 
United States District Court, are private persons in possession 
of a valuable quicksilver mine, believed to be within the limits 
of said grant, lately opened and worked by them, of which 
one Daniel Gibb, of San Francisco, is believed to be the prin-
cipal person interested. Affiant further says, that the sub-
stantial allegations in certain depositions of said Isaac Hart-
man and E. W. F. Sloan, dated December, 1859, in said case, 
are wholly untrue, except as herein admitted.

And further affiant sayeth not. P. ORD.

The case wTas argued by Mr. Black (Attorney General) in 
support of his motion, and by Jfr. Johnson and Mr. G-illet 
against it.

The reporter does not consider that the arguments upon 
these motions would be interesting to the profession generally, 
and therefore omits them.

Mr. Justice WAYNE delivered the opinion of the court.
This cause was docketed and dismissed in this court upon 

the motion of the appellee, and a mandate sent to the District 
Court from which the transcript of its record was obtained, foi 
proceedings to be taken by that court to give to the complain-
ant the benefit of its confirmation to the land in question.
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The Attorney General now moves for the recision of the 
order of dismission, and that the mandate may he recalled.

. He does so, alleging that no appeal had been granted to the 
United States in the court below by which the cause could be 
brought to this court for its revision ; because there was then 
pending in the court below, when the claimant obtained the 
transcript, a motion for the review of the decree which had been 
given confirming the claimant’s title; secondly, that the court 
had also under its advisement a motion concerning an appeal.

And the Attorney General further alleges, that the appeal 
from the decision of the board of land commissioners rejecting 
the petition, and also that the appeal from the District Court 
to this court, are fraudulent.

The charges as to the two first rest upon the records which 
the appellee presented to this court, to have the cause docketed 
and dismissed.

The Attorney General relies upon depositions and other 
papers which are on file in the District Court for southern 
California, and which have been transmitted to this court by 
Judge Ogier, to establish the charge of a fraudulent combina-
tion between the then district attorney of the United States, 
Pacificus Ord, Esquire, and the claimant of the land in contro-
versy, and his assignees, to allow them to obtain from the 
District Court a reversal of the land commissioners’ decree 
rejecting the claim.

W. G. Sims, the clerk of the District Court for the southern 
district of California, deposes that the document on file, giv-
ing notice that the claimant intended to prosecute an appeal 
from the decree of the board of land commissioners, is in the 
handwriting of Mr. Ord, with the exception of the figures Ko. 
278 and the signature of E. O. Crosby.

The purpose for which this affidavit was made is, to show 
the interested connection between Mr. Ord and the claimant 
of the land, from ithe beginning of the institution of his suit to 
establish his right, and its influence upon the official conduct 
of Mr. Ord afterward, in every proceeding in the cause, after 
it had been removed from the northern district of California 
to the southern.
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Mr. Ord was originally the attorney of Gomez before the 
board of land commissioners, and filed his petition there as 
such on the 9th February, 1853. He was not then district 
attorney, but he became so on the first of July, 1854, before 
the land commissioners decided the case against his client. 
After his appointment, and after an order had been obtained, 
at his instance, to remove the cause from the northern district 
of California to the southern, of which he was the district at-
torney, and whilst the cause was pending in the latter, he took 
from Gomez, for the nominal consideration of one dollar, a 
transfer to himself for one-half of the land in controversy. 
This Mr. Ord admits in his affidavit presented to this court by 
counsel. The conveyance to him bears date on the 24th of 
November, 1856. It was acknowledged on the same day by 
Gomez before a notary public of the county of San Francisco, 
and was, at the request of Mr. Ord, recorded in the county of 
Merced on the 26th November, 1857 ; was also filed for record 
in the county of Fresno on March 26th, 1858, and again 
recorded by Mr. Ord in Monterey county the 3d May, 1858. 
A copy of that conveyance is now before us. These dates 
show that no record of the conveyance to him was made until 
after the claim had been confirmed by the district judge, upon 
his representation that, as district attorney, there was no ob-
jection to its confirmation; in other words, that he thought 
the claim a valid claim, and was within the rulings of the 
court in other claims of the same kind.

We shall cite the notice in its words, for, as it had been in 
fact the subject of the court’s action, and could not have been 
so without the knowledge of Mr. Ord, and without his agency, 
it devolves upon him the task to disprove the declarations of 

| Mr. Hartman of the forgery of the name of the law firm
Hartman & Sloan to the paper. We ought to remark, how-
ever, that Mr. Sloan, of the firm, is not shown by any paper 
to have had any personal agency in the matter. The notice 
is: “Now, on this day, came the parties, the appellant by 
Hartman & Sloan, and the appellee by P. Ord, United States 
district attorney: Whereupon, on motion of the attorney of 
the appellant, it is ordered that the transcript and papers 
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transmitted from the northern District Court be filed in this 
court, and that the petition for a review of the same be 
entered thereon, and that the claimant have leave to proceed 
in said cause, the same as if it had been originally filed in this 
court.” On the same day, a petition was filed for a confirma*  
tion of the claim.

After the confirmation of it in the manner as will hereafter 
be stated, Mr. Sloan, upon being told of the motion, and that 
it was signed by the firm of Sloan & Hartman, but, in fact, as 
if.the style of their firm was Hartman ft Sloan, made his affi-
davit under a commission instituted by Judge Ogier, that 
neither as a member of the then firm of Sloan & Hartman, 
nor otherwise, was he ever retained or employed in the case; 
that he never wrote nor authorized to be written any petition 
or other paper in the case; that he never had seen such a peti-
tion ; that he had never authorized any one to use his own 
name, or that of the firm of Sloan & Hartman, in the case; 
and that, if the paper was signed as it is represented to be, it 
had been without any consultation with him, or his consent 
or approbation.

The notice for a review of the decision of the board of land 
commissioners by the District Court, signed, as has been said, 
by E. 0. Crosby, and wholly in the handwriting of Mr. Ord, was 
given after his connection as attorney for Gomez had ceased, 
and after he had become the half owner of the land. Mr. 
Crosby does not appear afterwards in the suit as the retained 
attorney of Gomez, nor does it appear in any other proceeding 
in the record of the case that he ever was so. It does not 
appear that Mr. Crosby was ever recognised by the land com-
missioners or by the District Court as the attorney of Gomez, 
from which we infer, as the notice was in the handwriting of 
Mr. Ord, that Mr. Crosby was his agent for the purpose of 
obtaining a review of the case in the District Court. After-
ward, upon its being found out that the land in controversy 
was in the southern district of California, and not in the 
northern, a petition was filed for its removal to the southern 
district, which was granted.

At this point began those irregularities which, until ex-
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plained, must leave an unfavorable impression in respect to 
Mr. Ord’s discharge of his official obligations to the United 
States.

The motion made for the removal of the cause to the south-
ern district is said to have been signed by E. W. F. Sloan, 
Esquire, and presented by him in open court; and the order 
said to have been passed recognises that as a fact. On the 
same day, the firm of Hartman & Sloan is reported in the 
transcript to have filed a notice of appeal with the clerk of the 
District Court for the southern district. The paper has all of 
the formality and substance which such a paper should have, 
but Hartman & Sloan deny the fact of having had any agency 
in making such a motion; and these separate affidavits would 
be sufficient to sustain their disclaimer, were it not, so far as 
Hartman is concerned, that his subsequent conduct in the case 
shows a connection between himself and Mr. Ord, which 
throws suspicion upon both; and that is aggravated by Hart-
man’s deposition, by that of other persons, and by the narrative 
given by Mr. Ord of his conduct in the suit.

Hartman then makes his affidavit, that he had no knowl-
edge who made and caused the petition to be filed, nor by 
whose authority and direction the same was done. But he 
states that, whilst attending the June term of the southern 
District Court in 1857, Mr. Ord, then United States district 
attorney, asked him if he would do him the favor to present a 
claim to the court for confirmation, stating it was a case m 
which there would be no opposition on the part of the Gov-
ernment. That, not suspecting there would be anything 
wrong about a claim to which the Government had no objec-
tion, he consented to do so; that, on the same day, the court 
being in session, and he being seated at the bar table, Mr. Ord 
passed to him the transcript in the case of Gomez and the 
United States, which he read to the court without any re-
marks, supposing it to be the case of which Mr. Ord had 
spoken to him; that after he had finished reading it, Mr. Or 
remarked to the court that there was no opposition upon the 
part of the Government to a confirmation; whereupon the 
court replied, that there being no objection, the claim wou c 
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be confirmed, as a matter of course. Mr. Hartman continues 
his narrative of his further connection with the case and with 
Mr. Ord, six months after, at the December term of the court, 
when it was held at Los Angeles. He says that then Mr. Ord 
remarked to him that it had been omitted, at the time of the 
confirmation of the claim, to have a decree signed by the judge; 
that Mr. Ord requested him to draw a decree, and to present it 
to the judge, to be signed nunc pro tunc. He says that he did so 
without knowing or suspecting that Mr. Ord had an interest 
in the land claimed by Gomez. This statement by Hartman 
of his agency in the confirmation of the claim, and in getting 
a decree upon it six months afterward at the instance of Mr. 
Ord, is denied by the latter in his affidavit, excepting as to his 
declaration to the court that the Government had no objection to the 
confirmation of the decree. The latter he admits in stronger 
terms than have been given. "We shall use the affidavit for 
other purposes, and will have it printed in connection with 
this opinion, injustice to Mr. Ord, that the relations between 
himself and Mr. Hartman may be properly estimated from 
their respective declarations concerning it, only remarking 
now that there is proof that Mr. Hartman had subsequently 
declared himself to have been the attorney of Gomez in the 
case; that he had been so in all that he had done in the case ; 
and that he had charged and demanded a fee for his services. 
It is not necessary for us to attempt to reconcile these differ-
ences, but it has certainly turned out unfortunately for Mr. 
Ord, in raising a violent presumption, from the manner in 
which they acted in the cause, that there was a concert be-
tween them to reverse the decision of the commissioners, and 
to obtain a decree in the District Court for the claimant.

Besides the motion of the Attorney General to vacate the 
order dismissing the cause, and to recall the mandate, a motion 
. s been filed by the claimant for a mandamus to compel the 
judge of the District Court to file the mandate, and to permit 

execution of the decree confirming the claim. Another 
wn has also been made by the claimant for a mandamus 

compel the judge to dismiss the proceedings before it upon 
e part of the United States, to open the decree, and to ob- 
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tain a new trial. And there is also a third motion for a man-
damus to compel the surveyor general to survey the land con-
firmed to Gomez.

We shall not go into the consideration of these motions, but 
will confine ourselves to that of the Attorney General, using, 
however, such depositions as have been made under each of 
them, which correspond with and confirm the record presented 
to the court by the appellee, when he moved to have the cause 
docketed and dismissed.

Judge Ogier, in a return made to the first motion for a man-
damus, certifies that the cause was tried by him upon the ap-
peal from the land commissioners, and that he gave a judg-
ment confirming the claim under the following circumstances:

Mr. Hartman presented the cause to the court, stating only 
its title and its number upon the docket, and Mr. Ord appeared 
for the Government, and stated that there was no objection by 
the United States to its confirmation. As a matter of course, 
without inquiry or examination, that he directed a judgment 
of confirmation to be entered, but that no decree was given at 
that term of the court, nor was a motion made for one, or any 
motion for an appeal by the United States to the Supreme 
Court. At a subsequent term of the court, E. J. McKewen, 
representing Mr. Ord, made a motion for an appeal in this 
cause and in several others; that, being then in doubt if an 
appeal could be given after the expiration of the term of the 
court at which judgment was rendered, he took the subject 
under an advisement, and that then Mr. McKewen suggested 
that the same point was under consideration in another case 
before the Supreme Court, which determined him to reserve 
his decision until that point was ruled here; then that Mr. 
Hartman offered a judgment of confirmation, Mr. Ord assent-
ing thereto, on behalf of the United States, and it was ordered.

The case remained in this condition, the right of the Unite 
States to an appeal being reserved until the 7th day of Decem-
ber, 1858, when Mr. Gitchell, having succeeded Mr. Ord as 
district attorney, filed a motion for leave to withdraw Mr. *c 
Kewen’s motion for leave to appeal, and also filed anot er 
motion for a rehearing of the cause, substituting the last for a
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motion which had been made by Mr. Stanton, then in San 
Francisco, and also representing the United States as its spe-
cially retained attorney. A day was then fixed, with the con-
sent of all the parties, for hearing the pending motion. When 
the day arrived, Mr. Gitchell made a motion for a continu-
ance, with an affidavit setting forth that the decree which had 
been given for the confirmation of the claim had been fraudu-
lently obtained from the court, Mr. Ord having become the 
owner of half the land in controversy by a conveyance from 
the claimant, and that he had conspired with Gomez, or his 
assignees, to permit the judgment to be given for Gomez 
without a contest on the part of the United States. A copy 
of the conveyance from Gomez was filed with the consent of 
the claimant.

Mr. Gitchell’s motion for a continuance was refused, on the 
ground that the proper motion under his charges was to ask 
for leave to file a bill of review. But Judge Ogier, feeling 
and thinking that he had improvidently given a judgment of 
confirmation, did continue the hearing of the motions to ob-
tain proofs, if any could be had, concerning the contrivance 
by which he had been imposed upon. A commission was is-
sued by him for that purpose, and under it Mr. Sloan made 
the affidavit denying all connection and attorneyship for Go- 
mez> as has already been recited in this opinion. The case 
then remained in the District Court as it was when the mo-
tions which were made, without any further action upon that 
for an appeal.

This narrative has been given from documents, depositions, 
and declarations of the parties concerned in the case, and also 
y other persons, apparently disinterested, in respect to the 
and. They will be found either on the record upon which 

6 cause was docketed and dismissed in this court, or in the 
ook of exhibits sent to this court by Judge Ogier, which were 

amed to enable him to act understandingly upon the merits 
. case. The case being still before the court, we do not per- 

„eive any irregularity in the proceedings. Besides the motion 
Ranting aPPeal> the court had jurisdiction of the cause 

etermine what proceedings the claimant was entitled to 
Vol . xxiii . 22
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under the circumstances of the case, to get the benefit of the 
decree, by survey or otherwise.

We will now proceed to show, from the record of the case 
filed in this court by the claimant, and from the official declara-
tions of the clerk of the District Court from whom the record 
was obtained, that this court had no jurisdiction in the case 
when it was docketed and dismissed.

Mr. Sims, the clerk of the court, deposes, that in this case 
a transcript was called for by letter, signed W. W. McGarra- 
han; that, when that letter was received, no appeal had been 
allowed to carry the case to the Supreme Court, and that a 
motion for that purpose was still under the advisement of the 
court. The deputy clerk, Mr. Coleman, however, sent to Mc- 
Garrahan a transcript, which was received by McGarrahan; 
and, that not being satisfactory, it was returned to the clerk, 
with a letter from McGarrahan, stating in what particulars it 
was deficient; and among them, that it was deficient in noi 
having a copy of the order for an appeal to the Supreme Court, 
which McGarrahan suggested would be found on the minutes 
of the court. To this letter a reply was given by Mr. Stetson, 
who had succeeded Mr. Coleman as deputy, containing an 
order for an appeal, as it appears on the transcript before us. 
It is difficult to determine how such an order found its way 
into the second transcript of the record, when it was not in 
the first, and when the clerk deposes that no such order had 
ever been given. The order for an appeal may have been 
drawn in anticipation of the action of the court upon the pend-
ing motions, and left in the clerk’s office unintentionally, and 
supposed by the deputy clerk to have been passed by the court, 
or it may have been drawn by Mr. Ord and left in the office, 
to keep up the semblance of his having faithfully represented 
the United States in the case, or it may be that some one of 
the parties interested in the land had surreptitiously placed it 
in the transcript to accomplish the purpose of having the case 
docketed and dismissed in this court. Dates will, in some 
measure, throw light upon the matter. It was written and 
dated on the same day that the court took under its advise-
ment the motion relating to the appeal. Such antagonism m 
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the action of the court upon the same subject matter of such 
importance as this was, would, indeed, he extraordinary; and 
the record shows that it does not exist.

It is a delicate and most unwelcome task which we are per-
forming; but it must be done, in order that violated justice 
may be vindicated, and that official purity of conduct in our 
courts may be preserved and be unsuspected.

The record upon which this case was docketed and dis-
missed, in connection with the book of exhibits sent to this 
court by Judge Ogier, establish, in our view, the following 
facts:

That Mr. Ord became the purchaser of half the land in 
controversy from Gomez, the claimant, when he was the dis-
trict attorney of the United States; that whilst he was district 
attorney, he prepared in his own hand the paper, signed by 
8. 0. Crosby, for the removal of the cause from the board of 
land commissioners to the District Court; that Mr. Ord did 
not officially, as district attorney, represent the United States 
in the case in the District Court, in any one particular, but 
allowed it to be done by others, who were interested in estab-
lishing the claim of Gomez, to whom he gave his official con-
fidence, and who are shown by the record not to have been 
the retained attorney of Gomez; that he permitted a judgment 
to be taken against the United States without argument, or 
the production of proof to establish the validity of the claim-
ant s right to the land, by saying to the court, in his official 
character, that the United States had no objection to the con-
firmation of the claim. And it is established by the record 
itself that no appeal has been given to the United States by 
the court below. Mr. Ord admits that he relies upon the 
declaration only of the person to whom he confided the order 
which he drew for an appeal, that it had been granted by the 
court.

Under such circumstances, we conclude that no appeal had 
been granted; that the cause was not before us when the 
appellee made his motion to docket and dismiss it.

A motion to docket and dismiss a cause from the failure of 
he appellant to file the record within the time required by the 
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rule of this court, when granted, is not an affirmance of the 
judgment of the court below. It remits the case to the court 
to have proceedings to carry that judgment into effect, if in 
the condition of the case there is nothing to prevent it. That 
is for the consideration of the judge in the court below, with 
which this court has nothing to do, unless his denial of such 
a motion gives to the party concerned a right to the writ of 
mandamus. The case is before us also upon such a motion, 
but we do not consider it upon the ground that this court had 
no jurisdiction of the case when it was docketed and dismissed, 
and that the appellee had no right to make that motion, under 
the rule of this court. All that we shall now do will be to 
correct an irregularity in the order given by this court in a 
case in which we believe it had no jurisdiction, and because 
the circumstances of it disclose that the judgment in the court 
below had been obtained by contrivance, and with the consent 
of the district attorney, in violation of his obligations to the 
United States, from which he necessarily anticipated a benefit, 
being then owner of half the land in controversy.

In vacating the order for the dismission of the case, and for 
recalling the mandate, we do no more than to correct a pro-
ceeding improvidently allowed by the court, under a misrep-
resentation to it of the actual condition of the cause in the 
court below. Orders of the same kind for misrepresentation 
have often been made and allowed. We cite two cases from 
the English reports. In Stewart and E. Drew, petitioners, 
and P. J. Agnew, in Shaw’s Reports, it was held to be incom-
petent to repeal a case on the merits formerly argued, and on 
which judgment had been pronounced by the House of Lords, 
but that the judgment might be amended on a point in which 
no decision had been given by the court of session, and on 
which no argument had been had, through misrepresentation 
stated in the House of Lords by the party against whom the 
judgment was pronounced. 1 Shaw, 413.

In ex parte James White, Courtenay et al., 4 House of 
Lords Cases, 313, it was ruled upon petition that a judgment 
of the house given on appeal cannot be reversed; but when 
such appeal and judgment have been obtained by suppression 
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and misrepresentation, the house will afterwards discharge the 
order granting leave to appeal, and the order constituting the 
judgment thereon.

Much was said in the argument of this motion concerning 
declarations, and a correspondence of the Attorney General in 
relation to an appeal having been taken, in the court below 
for the United States. It matters not what they were, or how 
the attorney treated the matter, if he was deceived as to the 
actual fact of an appeal having been allowed. If it turns out 
to be that it had not been, any admission to the contrary can-
not affect the United States.

Since the case was argued, the counsel for the claimant, 
with the consent of the Attorney General, has placed before 
us an affidavit made by Mr. Ord, in explanation of his conduct 
in the trial of the cause in the District Court, embracing his 
connection with Gomez, and his purchase from him of half of 
the land in controversy. We believe it to be proper to give 
him the benefit of his own narrative, and therefore shall direct 
his affidavit to be printed in the forthcoming volume of the 
Reports of this term of the court, with this opinion.

We direct that the order for docketing and dismissing this 
cause shall be vacated, and that the mandate which followed 
it shall be recalled.

The motion of the Attorney General for such purpose is 
granted.

The  United  States , Appellants , v . James  E. Bolton .

Where a claimant of land in California produced as evidence of his title a grant, 
dated on the 10th February, 1846, made by Pio Pico,11 first member of the 
Assembly of the Department of the Californias, and charged with the adminis-
tration of the law in the same,” the claimant had neither a legal nor an 
equitable title.

He had no legal title, because—
• He had not complied with the mode of acquiring a legal title which is found 
in the regulations of 1828. These require a petition to the Governor, an 
inquiry by him into certain circumstances, which being satisfactory, a formal 
grant was to be executed. The petition, grant, and map, were to be recorded. 
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This record was the evidence of grant, and the Government is entitled to 
require the production of that official record.

The degree of record evidence required was adjudged in the case of Cambuston, 
20 Howard, and of Fuentes, 22 Howard.

2. The claimant was bound to prove that records showing a substantial com-
pliance with the laws of colonization did exist when the copy he produces 
was given to the grantee before he could be heard to prove their loss and 
their contents.

3. That the grantee had presented a petition, is stated incidentally, but indis-
tinctly, by a single witness, and this unsatisfactory statement is disproved by 
the absence of the record and the evidence of his successor.

And that the grant was confirmed by the Departmental Assembly early in 
1846 is not credible, not being sustained by the journal, and no such con-
firmation being found in a list of grants which were confirmed.

4. It is not probable, from all the historical circumstances of the case, that the 
archives have been lost.

He had no equitable title, because—
1. He was a secular priest, and a grant of mission lands to a priest for his own 

benefit was not heard of in any other case.
2. He was in necessitous circumstances, and subsisted on alms.
3. A condition was, that he should pay the debts of the mission, and there is no 

evidence of the amount of this debt, to whom it was owing, or how it was to 
be paid.

4. Until the spring of 1850, none of the large community then building up a 
city on the land had any suspicion that he claimed to be the owner of ten 
thousand acres of land, with an outer boundary including three other grants, 
and embracing nearly thirty thousand acres.

5. He had made some claim for the church, as a priest and administrator of 
the mission; and when no title was found to justify this, then, for the first 
time, he made this claim on his own account.

6. In November, 1849, he went to Santa Barbara, and on his return made use 
of expressions indicating that the acquisition of the deed was newly made. 
The testimony does not disclose what was the depository of this grant in Santa 
Barbara, nor when nor under what circumstances it was placed there, nor 
under what circumstances withdrawn. Neither the priest nor his agent were 
examined as witnesses, nor was Pio Pico interrogated in reference to t e 
authenticity of the grant.

This  was an appeal from the District Court of the United 
States for the northern district of California. ;

The circumstances of the case are fully stated in the opinion 
of the court.

It was argued by Jfr. Black (Attorney General) and Mr.
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Seed for the United States, and by JZr. J. Mason Campbell and 
Jfr. Walker for the appellee.

The record and arguments consisted of four large printed 
Books, and a report of them would occupy a volume. A con-
densed view would be very apt to be unsatisfactory, and per-
haps unjust; and therefore the points and arguments will be 
entirely passed over.

Mr. Justice CATRON delivered the opinion of the court.
In March, 1852, the appellee presented his claim to the com-

missioners for settling land claims in California for a parcel of 
land situated in the County of San Francisco, and bounded 
north by what was formerly known as Yerba Buena; north-
west by lands of the presidio of San Francisco; west by the 
lands of Francisco Haro; south by the lands of Sanchez ; and 
east by the bay of San Francisco, with a reservation of the 
curate’s house, the church of Dolores, and other previously 
granted lands within the external boundaries of the tract, 
which include 29,*717  acres; and the claims previously granted 
within those boundaries are 19,531 acres; leaving, as the un-
questioned claim of Bolton, 10,186 acres. The original claim-
ant is Jose Prudencia Santillan, a secular priest, who, together 
with his general agent, Manuel Antonio Rodriguez de Poli, in 
April, 1850, upon the recited consideration of two hundred 
thousand dollars, conveyed it to Bolton, the appellee. Au 
interested party testifies that, in 1851 and in 1854, it was 
worth, at a low estimate, more than twro million of dollars. 
The claim was confirmed in 1855 by the board of land com-
missioners, and in 1857 their decree was affirmed in the Dis-
trict Court. The grant to Santillan bears date the 10th Feb-
ruary, 1846. It purports to have been made by Pio Pico, “ first 
member of the Assembly of the Department of the Californias, 
and charged with the administration of the law in the same,” 
and to be signed by Covarrubias, as secretary. It recites that 
the priest Santillan has petitioned for a grant, for his own ben-
efit, of all the common lands known as belonging to the mis-
sion of Dolores, as well as the houses of the rancherias of the 
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mission, which were in a state of abandonment; and that 
thereupon the Governor had proceeded to grant them, subject 
to conditions:

1. He shall pay, as a compensation for said grant, all the 
debts that exist against the mission.

2. He shall petition the proper judge for the judicial posses-
sion, in virtue of the grant, of all the lands and houses con-
veyed ; and in the mean time, the possession which he has of 
the houses and lands, in his capacity of administrator, ap-
pointed as such by the prelate of the missions of the college 
of Our Lady of Guadalupe, in Zacatecas, for the temporalities 
of the mission of Dolores, shall serve as legal.

3. The judge who shall give the possession shall have it 
measured and marked with the customary landmarks, the 
contents being three square leagues, more or less.

4 and 5. That the houses of the curate, and the church of 
Dolores, and the property which some persons hold under 
good titles, shall be respected, and that the title be recorded.

The claimant exhibits a letter from Covarrubias to Santillan, 
dated 15th January, 1846, which informs*him of an order 
made by the Governor to the administrator of the mission to 
make formal delivery of all the appurtenances of the mission 
Dolores to Santillan, that he (Santillan) may administer the 
temporalities of the mission.

In March, 1850, Santillan published a notice in a news-
paper in San Francisco, which stated that the Governor, Pio 
Pico, on the 10th February, 1846, had granted to him all the 
uncultivated lands and all the unoccupied houses appertain-
ing to the mission; that the grant was made and is recorded 
in the city of Los Angeles, and that it wras written by Covar-
rubias, then secretary of the Governor; that in the month of 

- January, 1846, an order had issued to the administrator of the 
mission, to put Jose Prudencia Santillan in possession of the 
temporalities of the mission, which was done; and that the 
grant, being made one month after, recognises and refers to 
this order of the Government, and provides that the possession 
under the order was for the purposes of the grant. This notice 
was designed to warn persons from trespassing on the land, 
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or purchasing titles from the justice of the peace, acting in the 
capacity of alcalde in San Francisco. The grant itself was 
recorded shortly after in the county records of San Francisco; 
and in May, 1852, the claim was filed, with a petition demand-
ing its confirmation, before the board of land commissioners, 
sitting at San Francisco.

In its support, four principal witnesses were relied on, 
namely: Jose Maria Covarrubias, Cayetano Arenas, Jose 
Matias Moreno, and Karcisco Botello. Covarrubias’s deposi-
tion was filed with the petition. He was secretary of the 
Government when the grant bears date, and deposes that he 
wrote the document; that Governor Pio Pico signed it, and 
that he, Covarrubias, countersigned it as secretary; all of 
which was done in the secretary’s office at Los Angeles, at 
the time the grant bears date. He says the paper there ex-
hibited was one of those delivered to the party, and that he 
believes it is a substantial copy, if not a literal one, of an order 
of the Governor for the purposes therein stated.

Arenas states that he was employed as an officer in the 
office of the secretary of the Government; that he saw the 
grant now filed before the board of land commissioners, pro-
duced at the office of the secretary of the Government in the 
month of February, 1846, about the time it bears date. “ It 
is a document given out by the Government to padre Santil-
lan.” He declares the signature of the Governor and secre- 
tary to be genuine; that he saw the document made; also, 
that had the grant remained in the secretary’s office, it is 
probable he should have seen it. Being asked whether a 
note of the grant was ever made in any book of titles, he 
answers that there were then only loose sheets of paper kept 
on which to note titles at Los Angeles, the regular book being 
at Monterey; and that a note of this title was made on said 
loose sheets of paper. “ I wrote the note of this title myself.” 
The sheets of paper were stitched together.

Moreno proves that he was appointed Government secretary 
as successor of Covarrubias, and came into office on the 1st 
day of May, 1846, and continued to act as secretary until the 
country was conquered in July following. He is asked on 
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behalf of the claimant, “ Whilst acting as secretary, did you 
ever see a paper purporting to be a petition of Jose Prudencia 
Santillan for a grant of the land of the ex-mission of Dolores, 
or any other paper in relation to said grant?” and answers, 
“I never did.”

He further states, that he had never seen any such grant, or 
any papers relating thereto. “ All I recollect is, that I saw 
the name of padre Santillan in the book in which the note of 
titles was taken; it was on the last page, but I do not know 
whether it was in relation to a grant or not. The book con-
tained nothing but the notes which were taken of titles.

Narcisco Botello deposes, that he was a deputy of the De-
partmental Assembly during the first four months of 1846, 
and served as one of the committee on public lands; and 
during that time the original expediente and grant made to 
Santillan, of the mission of Dolores and its lands, came up for 
action before the Assembly; that the title was duly submitted 
and approved. He swears to its confirmation in the most 
precise terms. To meet this evidence, it is suggested for the 
United States that the Assembly never acted on sales of land 
made by the Governor of mission property; and this may be 
true; but the grant to Santillan was not a sale of the mission 
of Dolores. It is in form an ordinary colonization grant, made 
according to the act of 1824 and the regulations of 1828, and 
under their authority; nor can the recital in it—that Santillan 
shall pay the debts of the mission—affect the title. The title 
is vested, whether the debts were or were not paid. The pe-
tition and grant were undoubtedly proper papers to be sub-
mitted to the Assembly for approval.

Under the acts of colonization, the records of the Depart-
mental Assembly in 1846, during the time that Botello says 
he acted on the committee of public lands, are well preserved. 
The different meetings and daily proceedings of that body are 
minuted in regular form, in the journals. From these it ap-
pears that its first session for 1846 commenced on the 2d day 
of March, and on that day Norega and Arguillo were ap-
pointed the committee on public lands; and in the session o 
the 4th of March, Señor Botello obtained a leave of absence 



DECEMBER TERM, 1859. 347

United States v. Bolton.

for a term not exceeding three months. His absence is usually 
noted at the end of each day’s proceedings, and his name does 
not again appear as an acting member until the 15th of June. 
On the first of July, he was elected temporary secretary of the 
Assembly, in the absence of Olvera, the regularly-appointed 
secretary. Botello certainly did not belong to the committee 
of public lands during the year 1846.

The first report of the Governor to the Assembly respecting 
the disposal of lands was of forty-five grants to sundry indi-
viduals, and was made the 8th day of May, and referred to the 
committee. The committee reported favorably, and the grants 
were confirmed in the session of June 3d. The decree of con-
firmation includes grants down to May 3d, 1846. That of 
Santillan is not among them.

The decrees of confirmation are distinct, regular, and de-
finitive, and there is no reason to suppose that any grant 
that had been made was reserved from the Assembly. And, 
in addition, Moreno proves that, whilst he acted as secretary 
to Governor Pico, he never sent to the Departmental Assem-
bly any expediente or grant of lands to Santillan. And as it 
was his official duty to do so, he can hardly be mistaken. We 
deem it true beyond controversy that Botello was not one of 
the committee on vacant lands; that the claim of Santillan 
was not presented to the Departmental Assembly; and that 
the statement of Botello, in his deposition of his official rela-
tion to this grant, is without any foundation in truth.

Covarrubias having stated that padre Santillan filed a peti-
tion for a grant of the mission lands of Dolores, and that Gov-
ernor Pico made an order on which the grant was founded, it 
becomes necessary to inquire whether such petition and order 
ever existed in the archives; and secondly, the probability of 
their being lost, as not the slightest evidence now exists in the 
archives of any petition, order, or the record of a grant.

Moreno states that he took possession of all the archives, 
when he came into office as successor of Covarrubias. Arenas 
says this was the next day after Covarrubias had resigned, in 
February, 1846. Moreno states that it was on the 1st day of 
May, 1846. It is certain that Moreno submitted to the As-
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sembly the titles confirmed in June. He proves that no such 
papers were ever seen by him; and as he was examined on 
behalf of the claimant to prove the authenticity of this grant, 
and whatever might conduce to that end; and as he was in-
terrogated relative to the existence of papers properly con-
nected with it, if authentic, and remaining in the public re-
pository under his official care; and as be denies knowledge 
of the deposit or existence of such papers, his testimony raises 
a strong presumption that the requirements of the coloniza-
tion laws were not complied with on this subject. We are 
confirmed in this opinion by the examination of other testi-
mony.

Arenas says he took the name of the title and the number 
and date of the grant; that is to say, of the grant then before 
him, and then delivered to Santillan. But he says nothing 
of the petition nor decree conceding the land. All that 
Covarrubias states is, that there was a petition and decree of 
the Governor, on which papers the grant was founded. But 
he does not swear that they were filed or recorded.

As respects the probability of a loss of Santillan’s title 
papers, Moreno proves, that when the United States forces 
suppressed the Mexican Government of California, in August, 
1846, by order of Governor Pico, he deposited the archives 
belonging to the Secretary’s office in boxes, and placed them 
jn the house of Don Louis Vigines, in Los Angeles; and he 
knows nothing further of them. And Olvera proves that he 
made a similar deposit of the records of the Departmental 
Assembly at the house of Don Louis Vigines. This occurred 
about the 10th of August, 1846. He says that he then had 
expedientes in his charge as secretary of the Assembly. How 
many does not appear. Up to this time, it is not assumed 
that any documents were lost.

Commodore Stockton directed the removal of these archives, 
and for that purpose they were taken possession of by Colone 
Premont; and after some delay and some exposure, they were 
eventually delivered to Captain Halleck, of the United States 
army, at Monterey, then acting Secretary of State under the 
military Governor of California. Captain Halleck proves that, 
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when delivered to him, they were in a bad condition, being 
much torn and mutilated. They were shortly after arranged, 
numbered, and labelled.

It is a historical fact, that the expedientes and grants made 
for some ten years before the year 1846 are referred to in an 
index, and in a register known as the Toma de Razon—the 
former made by Manuel Jimeno, who was the Government 
secretary before Covarrubias. And as the title papers to 
which reference is made in this index, and the register, are 
found in the archives as they now exist, it is reasonable to 
suppose that those expedientes made in 1846 were carried 
with equal safety, as they came into Colonel Fremont’s hands, 
according to the testimony of Moreno and Olvera, in the same 
condition; and, according to the testimony of others, they 
were transported in the same manner, and were continued in 
the same custody; and it is true, that the expedientes of 1846 
are apparently as well preserved as the others; but from the 
loss of the Toma de Razon, and the absence of a contemporary 
catalogue like Jimeno’s index, we have not the same assu-
rance of their entire existence.

Be this as it may, the claimant was bound to prove that 
records showing a substantial compliance with the laws of 
colonization did exist when the copy he produces was given 
to Santillan before he could be heard to prove their loss and 
their contents.

In deciding on this controversy, we are to be governed by 
the laws and usages of the Mexican Government administered 
m the Department of the Californias (as respects the granting 
of lands) before the conquest of the country, and according to 
the principles of equity. These are the rules prescribed by 
the act of March 3, 1851, sec. 11.

The laws and usages applicable to this claim are found in 
the regulations of 1828.

Lands were to be granted “for the purpose of cultivating 
ur of inhabiting them;” and the mode of obtaining a grant is 
prescribed to be by an address to the Governor, setting forth 

e petitioner’s name, profession, &c., describing distinctly, 
y means of a map, the lands he asks for. Then the Governor
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was to obtain the necessary information whether the petition 
embraced the legal conditions, both as regards the land and 
the applicant. This being done, the Governor was required 
to proceed to make an order for the formal grant to be drawn 
out, which he should execute.

Sec. 11 directs that a proper record shall be kept of all the 
petitions presented and grants made, with maps of the lands 
granted.

This record is the evidence of grant. It being made, the 
Governor (sec. 8) shall sign a document, and give it to the 
party interested, to serve as a title, wherein it must be stated 
that said grant (to wit, the record) is made in exact conformity 
with the provisions of the laws. In virtue of this document 
issued to the party, possession of the lands shall be given. 
But the document is not sufficient of itself to prove that the 
Governor has officially parted with a portion of the public 
domain, and vested the land in an individual owner. This 
must be established before the board of commissioners by 
record evidence, as found in the archives, or which had been 
there, and has been lost. The titulo given to the party is 
merely a certificate by the Governor of the acts that have 
been done in the regular course of official procedure towards 
the disposal of a part of the public domain. Among individ-
uals, this certificate serves the purpose of evidence. But when 
the Government institutes inquiries in reference to the subject, 
it is entitled to require the production of that official record, 
which it has prescribed to its officer, for its own security, and 
as a necessary condition of a legal administration, and a 
necessary precaution against fraud. That a petition was pre-
sented by Santillan is stated incidentally, but indistinctly, by 
a single witness, (Covarrubias;) and this unsatisfactory state-
ment is disproved by the absence of the record and the evi-
dence of his successor, Moreno. The claim, as presented to 
the board of commissioners and the District Court, has no 
legal foundation to rest upon.

The degree of record evidence which is required to support 
a claim of the above description is considered and adjudged 
in the case of Cambuston, (20 How., 59,) and more at large 
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in the decision made at this term in the case of Fuentes 
against the United States; so that a further consideration on 
that head is not required in this case.

Such being the legal condition of this claim, the next ques-
tion is, how does it stand on its equities ?

The grantee is one of the eighteen secular priests who were 
in California. He arrived at the mission of Dolores either in 
1844 or 1845, probably in the latter year. He was of Indian 
extraction, and in necessitous and distressed circumstances. 
A number of witnesses say he subsisted on alms. A grant to 
a priest for his own benefit is a singular fact in California. 
The bishop elect since 1850 says: “I learned that padre San-
tillan obtained a grant of land from Governor Pio Pico. I 
know of no other instance excepting this, and have heard of 
no other case in which the grant has been made to a priest 
personally, and for his own benefit.” Berreyesa, when pressed 
for the reason for the retention of a casual conversation in his 
memory for so long a period, says : “ It was an unusual thing 
for a mission to be granted to a padre, for it was thought that 
the padres could not hold such property, and it seemed strange 
to me.”

But the grant was made to this necessitous padre upon the 
primary condition that, “in consideration of this grant, he 
shall pay the debts of the mission which exist up to this time.” 
It would seem that a grant of land with such a condition, to 
such a person, was a vain thing. There is no testimony to 
show what the amount of the debt assumed by Santillan was, 
to whom it was owing, when and how it was contracted, or 
what security was required for its payment. Heither Pio 
Pico nor Covarrubias afford the slightest information of the 
manner in which the consideration was to be paid.

Until the spring of 1850, none of the large community then 
building up a city on the land in dispute had any suspicion 
that this poor man claimed to be owner in his own right of ten 
housand acres of land, with an outer boundary including 
hree other grants, and embracing nearly thirty thousand 

acres.
He had made some claim for the church as a priest and ad- 
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ministrator of the mission, and had caused the papers of the 
mission to be examined by a competent lawyer, and endeav-
ored to repel intruders at his door by some title which he sup-
posed might exist among the documents of what had been an 
important missionary establishment. No title was found 
which vested this property in the church, and superseded the 
public title; and then this claim was first made known to the 
public.

There were at that time a thousand settlers on the land 
claimed, holding their possession and titles by purchases made 
from a justice of the peace, appointed under the authority of 
the military Government of the United States in California, 
and who professed to make grants not exceeding fifty varas 
square, but with a reservation of the claims of individuals and 
that of the United States. Of course, these claimants expected 
to receive an acknowledgment, or some recognition, of their 
title by the United States. The padre Santillan seems to have 
been much excited by his contest with these occupants. In 
September, 1849, he constituted O’Connor, an attorney at law, 
and Salmon, a merchant, his attorneys, and authorized them 
to enter into possession, for the uses and benefits of the mis-
sion of Dolores, and of which he was pastor, of lands, tene-
ments, and hereditaments, that he had a right to enter into, 
possess, and enjoy, and the same dispose of by lease, for the 
benefits and objects of the mission, with all the powers that he 
possessed by virtue of his pastoral care and tutorship, in his 
own right and the rights of others represented by him. “ He 
also empowered them to ask, demand, recover, and secure, the 
sum or sums of money now due or owing for occupancy and 
use of the lands, houses, tenements, and hereditaments, be-
longing to the parties represented by him, or belonging to 
him, by virtue of his office.”

The attorney mentioned in this deed is a leading witness to 
discredit the genuineness of the grant.

He had no notice or imagination of its existence when this 
power was accepted. In November, 1849, the padre Santillan, 
with Dr. Poli, made a journey to Santa Barbara, the place of 
residence of Covarrubias, and on his return intimated to his 
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friends “that he had been to the Governor, and that the Amer-
icans could not rob the church any longer ; ” that he had the 
paper, “in which were all his hopes;” “that he was well 
off; ” and used other exultant expressions, which denote that 
the acquisition of the deed was newly made, and that a great 
change was effected by it in his condition and feelings. In the 
month of March, 1850, he announced to the public of San 
Francisco that such a grant was in his possession, with other 
circumstances before detailed, and in the month of April con-
veyed the land to the claimant.

The testimony does not disclose what was the depository of 
this grant in Santa Barbara, nor when nor under what cir-
cumstances it was placed there, nor under what circumstances 
withdrawn. Neither Santillan nor Dr. Poli have been exam-
ined as witnesses ; nor was Pio Pico interrogated in reference 
to the authenticity of the grant.

There is no proof to show that any of the conditions of the 
grant have been fulfilled. The testimony as to the payment 
of any portion of the mission debts is vague and unsatisfac-
tory. There was no judicial possession sought or obtained, 
and no claim made for the land as the grantee thereof, to give 
the community at large any information concerning it.

. Our opinion consequently is, that the validity of the grant 
has not been sustained, and that the decrees of the board of 
commissioners and the District Courts are erroneous and must 
be reversed, and that the cause be remanded to the District 
Court, with directions to dismiss the claim.

Edwin  G. Adams , Plai nti ff  in  Erro r , v . Samuel  Norris .

In California, where a will with its codicils was offered in evidence, the testator 
0 which died in 1848, an objection to its admission because it had never been 
admitted to probate was not well founded. The codicil was not inadmissible 
as testimony on that account.

er was it inadmissible because the witnesses who were present at its exe- 
^U??n never been examined to establish it as an authentic act.

a ° jection to the admission of the codicil, because it does not appear on the 
ace of the instrument that the witnesses were present during the whole time 

VOL. XXIII. 23 
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of the execution of the will, and heard and understood the dispositions it con-
tained, was not well founded.

Cases cited to establish this point.
It was proper in the court to allow evidence to go to the jury of a custom in 

California as to the manner of making wills, and to instruct them that the 
evidence was competent; and that if the custom was so prevailing and noto-
rious that the tacit assent to it of the authorities may be presumed, it will op-
erate to repeal the prior law.

The Spanish law upon this point examined, and also the decisions of the State 
courts in California.

It was proper in the court to instruct the jury that the testator and witnesses 
should alike hear and understand the testament, and that, under these condi-
tions, its publication as the will of the testator should be made.

With regard to the proof of the will, as all the witnesses were dead, evidence of 
tlieir signatures and that of the testator was admissible, and also of a declara-
tion by him that he had made a will with a similar devise. The sindico, who 
attested it, should be counted among the witnesses.

The binding force and legal operation of the codicil are to be determined by 
the law as it existed when the codicil was made. But the mode in which it 
should be submitted to the court and jury, and the effect to be given to the 
testimony that accompanied it, depend upon the law of the forum at the tune 
of trial. It was a proper question to be submitted to the jury, whether, under 
the circumstances of the case, it was probable the formalities required by law 
were complied with.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the districts of California.

It was an ejectment brought by Adams and Grimes, citizens 
of Massachusetts, against De Cook and Norris, to recover a 
rancho in California. The amended complaint reduced the 
parties to Adams, plaintiff, against Norris, defendant.

Adams claimed, as representing the heirs at law of one Eliab 
Grimes, and Norris under a codicil to the will of Grimes. The 
question therefore was, whether the will should stand.

Grimes, who was a Mexican citizen by naturalization, made 
a codicil to his will in 1845, by which he devised the rancho 
to his nephew, Hiram Grimes, under whom Norris claimed. 
The codicil was signed by himself and executed “ before me, 
in the absence of the two alcaldes.

“ROBERTO T. RIDLEY, Sindico.
il Witnesses: Nathan  Spear .

Guillermo  Hinckle y .”
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Upon the trial, the plaintiff made out his title, when the 
defendant offered the original will and codicil in evidence, the 
will never having been probated.

The witnesses were all dead. Hinckley died in 1846, Spear 
in the fall of 1849, and Ridley in April, 1852. Grimes, the 
testator, died in November, 1848.

The first exception was as follows:
The plaintiff admitted the genuineness of the signatures to 

the documents A and B, and they were given in evidence 
without objection; but the plaintiff objected to the admissibil-
ity of document C, upon the following grounds:

First. Because a paper offered in evidence as a will or codi-
cil without probate, and which has never been duly probated, 
cannot be admitted in evidence for want of such probate, and 
does not become a will until probated.

Second. Because the courts of the United States have no 
probate jurisdiction; and no document or paper purporting to 
be a will can be probated in any court of the United States.

The court overruled the said objections, and admitted the 
said document to be given in evidence, and permitted the de-
fendant to offer proof of the execution of said document, the 
the same not having been admitted to probate by any probate 
or other court.

The complainant then and there immediately excepted to 
the ruling of the court, and the exception was then and there 
allowed.

It would be tedious to follow the trial through the numer-
ous points made, prayers to the court, and rulings thereon; 
and unnecessary, because the substance of them is stated in 
the opinion of the court. The jury found for the defendant, 
and the plaintiff brought the case up to this court.

It was argued by Mr. Benjamin and Mr. Cushing for the 
plaintiff in error, and by Mr. Johnson and Mr. Stanton for the 
defendant. -

The California cases referred to in argument were the fol-
lowing:
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Panaud v. Jones, 1 California Reports, 497.
Castro v. Castro, 6 California Reports, 158.
Grimes’s Estate v. Norris, 6 California Reports, 621.
Tevis v. Pitcher, 10 California Reports, 465.
1 McAllister’s Reports, (this case,) 253.

The arguments of the counsel upon both sides, investigating 
minutely the provisions of the Hispano-Mexican law in force 
in Mexican California, and referring to the authorities upon 
that branch of jurisprudence, would not be interesting to the 
generality of the readers of this volume, and are therefore 
omitted.

Mr. Justice CAMPBELL delivered the opinion of the court.
The plaintiff claimed, as the assignee of heirs at law of Eliab 

Grimes, deceased, the title and possession of an undivided 
seven-eighths of a parcel of land in Sacramento county, known 
as the rancho del Paso, containing ten square leagues, being 
the land granted to Eliab Grimes by Micheltorena, Governor 
of California, the 20th December, 1844. The defendant resisted 
the claim, as the assignee of Hiram Grimes, who is a devisee 
of the land by a codicil to the last will of Eliab Grimes, which 
is in the Spanish language, and of which the following is a 
translation:

“ SEAL FIRST—EIGHT DOLLARS.
“ Provisionally empowered by the maritime custom-house 

of the port of Monterey, in the Department of the Californias, 
for years eighteen hundred and forty-four and eighteen hun-
dred and forty-five. PABLO DE L A GUERRA.

“ Micheltor ena .
[se al .]

“I, Eliab Grimes, a Mexican citizen by naturalization, 
having to add a codicil to my testament heretofore made, and 
desirous of doing it in conformity with law established in this 
Republic, do make and declare it to be of my will and inten-
tion, in presence of the alcalde of this jurisdiction, his secre-
tary, and two witnesses of assistance, as follows:

“ Codicil 2d. I give and bestow to Hiram Grimes, my 
nephew, all the right and title which the Government con-
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ceded to me to the rancho known (or named) as the ‘ rancho 
del Paso,’ in Upper California, situated on the American river, 
as is delineated and appears in the plan and title, the original 
of which exists in the public archives of Monterey, together 
with all the cattle, horses, and other animals, that are on said 
rancho, as also all the buildings and laboring and cooking 
utensils, and all other property of mine which is met with on 
said rancho, deducting always a certain proportion of all the 
cattle, horses, and other animals, and of their produce, for 
those who have had the care of said rancho, in payment of 
their services, according to the agreement made.

“And in order that it may be evident, I sign in the manner 
above expressed this 18th day of April, 1845, at the pueblo of 
San Francisco de Asis, and at the same time there remains 
deposited a copy in the archives of the same.

“ ELIAB GRIMES.
“Before me, in the absence of the two alcaldes.

“ROBERTO T. RIDLEY, Sindico.
“ Witnesses:

“Katha n  Spea r .
“ Guil ler mo  Hinc kley .”

The verdict and judgment in the Circuit Court were in 
favor of the defendant; and the cause is presented to this 
court upon exceptions to decisions of the presiding judge in 
the course of the trial.

The defendant, to sustain the codicil, established, by the 
admission of the plaintiff, the genuineness of the signatures 
of the testator and of the witnesses to the codicil, and that 
they were all dead, the testator having died in 1848. He also 
adduced the testimony of a number of witnesses to prove the 
existence of a custom in California as to the mode of making 
wills prior to any change in the Mexican law by the State 
Government, and that Grimes, shortly before his death, had 
informed a witness that he had devised his place of del Paso, 
with the stock on it, to Hiram Grimes, his nephew, and de-
sired of him some aid for his nephew in the settlement of his 
affairs. Ko other testimony is reported in the bill of excep-
tions. It was contended, on behalf of the plaintiff, that the 
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codicil was not competent as evidence, nor sufficient to trans-
fer property:

1. That the codicil had never been admitted to probate in 
California, and that the proof of the signatures to the codicil 
was not sufficient to establish its validity.

2. That there is no statement in the paper itself tending to 
show that the disposition was dictated by the testator in pres-
ence of the witnesses, or read over to the witnesses in the 
presence and hearing of the testator, they being present at one 
and the same time, without interruption or turning aside to 
any other act, and having been so dictated, or so read over, 
was declared by the testator to the witnesses to be his last will 
and testament.

3. That three witnesses of assistance are necessary to the 
validity of a will, and that the sindico, not having professed 
to act as a witness, and being without authority to receive wills 
in that capacity, the codicil is void for w’ant of the sufficient 
number of witnesses, and that this deficiency could not be 
cured by proof of any custom at variance with the written 
law.

The court did not support these objections, but instructed 
the jury that a will, executed under the Mexican laws, in 
presence of only two witnesses, affords no sufficient proof of 
the execution. But if they should be satisfied, from the proofs 
in this case, that a uniform and notorious custom existed un-
interruptedly for the space of ten years in California, which 
authorized the execution of wills in the presence of two wit-
nesses only, and which custom was so prevailing and notorious 
that the tacit assent to it of the authorities may be presumed, 
then the proof of such a custom, and for such a length of time, 
will operate a repeal of the prior law, and that two witnesses 
will be sufficient. On the contrary, if a custom of the character 
described and for the period mentioned was not proved to 
their satisfaction in such case, if three witnesses have not 
attested to the codicil, it is a nullity.

The court further instructed the jury, that if, from the evi-
dence and under the instructions given, they should find thiee 
witnesses required, they will inquire whether each and all o 
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the three witnesses to the will is or are competent ; that the 
will being written in the Spanish language, if either of the 
witnesses did not speak or read that language, and could not 
understand the disposition of the property made by it, and 
that the testator was in the same predicament, such witness 
would be incompetent, and, unless the custom was established, , 
the,codicil would be null; but if the custom was established, 
that custom would control the case ; and if the signatures of 
the testator and of a sufficient number of witnesses is estab-
lished, in the absence of countervailing testimony, the jury may 
infer a due execution of the will. This selection from some 
twenty exceptions will sufficiently present the questions that 
were considered in the Circuit Court and have been discussed 
at the bar of this court.

These instructions require an examination of the law of 
California, previously to its organization as a State, relative to 
the execution of a testament, and the modification of that law 
by the revolution made in its legal system after that event. 
The law of Spain was introduced into Mexico, and forms the 
basis of its jurisprudence. By the laws of the Council of the 
Indies, it was provided in all cases, transactions, and suits, 
which are not decided nor provided by the laws contained in 
that compilation, nor by the regulations, provisions, or ordi-
nances, enacted and unrepealed concerning the Indies, and by 
those which may be promulgated by royal orders, the laws of 
the kingdom of Castile shall be observed conformably to the 
law of Toro, with respect as well to the substance, determi-
nation and decision of causes, transactions, suits, as to the 
form of proceeding. The Partidas (6 part, tit. 1, 1. 1, 2) de-
scribes two kinds of wills. “ The one is that which is called, 
in Latin, testamentum nuncupativum, which means a dec-
laration openly made before seven witnesses, by which the 
testator makes known by w’ords or in ■writing w7ho the persons 
are whom he institutes as his heirs, and the manner in which he 
disposes of his other property.” This form of will is of Ro- 
nian origin, and can be traced to the modes of testamentary 
disposition employed in the time of the republic. Originally 
the form was wholly nuncupative, but the use of writing 
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was allowable before the testamentum in scriptis was intro-
duced.

The Partidas proceeds to describe the other form of will— 
“that which is called, in Latin, testamentum in scriptis, which 
means a declaration made in writing, and in no other way. 
This will ought to be made before seven witnesses, called at the 
instance of the testator for that purpose. Each of the witness-
es ought to write his name at the end of the will; and if one 
of them should not know how to write, either of the others 
may do it for him, at his request. We also say that the testa-
tor ouffht to write his name at the end of the will; and if he 
should not know, or could not write, then another may do it 
for him, at his request.”

The witnesses were formerly required to superscribe and 
seal as well as sign the will. If the testator desired to conceal 
the contents of his will from witnesses, he could do so, either 
by writing the will, or procuring it to be written, and enclosing 
it in an envelope, and by writing his name and causing the 
witnesses to write their names on the envelope, with the dec-
laration that the paper contained the last will and testament 
of the testator.

The essence of the testamentum in scriptis consists in the 
writing, and whether it was published to the witnesses who 
subscribed and attested it, or was concealed from them, was 
not a fact of any consequence. But the writing contained in 
the envelope was subject to no formality. It might be written 
by the testator, or by the hand of another. His signature to the 
will itself wTas not required.

The announcement to the witnesses that it was his will, and 
their attestation of that declaration, and the sufficiency of the 
seals, were the only securities against forgery or fraud. Other 

। formalities were added, and a rigid exaction of those that were 
prescribed, rendered this form of testamentary disposition 
onerous. On the other hand, the nuncupative or oral will was 
subject to the objections that the witnesses might die, or fai 
to remember the declarations of the testator, or misrepresent 
them. In the process of time, the form of making a will orally 
became unfrequent. The olographic will and the mystic wi
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served the purpose of those who desired to conceal the dispo-
sition of their property; while the written will, prepared by a 
public officer, and attested by witnesses, was the form com-
monly used on the continent of Europe.

The last-named form, with a reduced number of witnesses, 
was permitted in Spain by the law of Toro. This testament 
might be made before a notary public, but he was not indis-
pensable. If made before a notary public, there should be 
three witnesses of the vicinage; but if there was not a notary, 
five witnesses were necessary, unless they could not be had, 
in which event three witnesses of the place, or seven strangers, 
would be sufficient. 1 Tapia Febrero, 364.

The authentication of the will by the intervention of judicial 
authority is also of Roman origin.

Savigny traces the changes in that administration, and ex-
plains the manner in which this system penetrated the juris-
prudence of Europe; 1 Sav. hist, du droit Ro., 83; and the 
result, as it affects the question under consideration, is clearly 
ascertained in the writings of the civilians.

Ricard says: “It results from what has been established, 
that the depositions of the seven witnesses before the judge, 
when the nuncupative will has not been drawn up in writing 
at the time it was made, is in a manner of the essence of the 
testament, since it could not have effect without those deposi-
tions.” * * * “But in respect to those that were drawn 
up in writing,” he says, “the opening and reading that were 
made after the death of the testator contributed nothing to 
the validity of the testament, and served only to verify the 
seals of the witnesses, and to render the testament public. 
We see, however, from laws of the title, in what manner shall 
testaments be opened (quern ad mod. testam. oper.) in the 
Code and Digest, that it was the ordinary practice for those 
who were interested in the execution of the testament to apply 
to the praetor, who obliged the testamentary witnesses to come 
before him to admit or deny their signatures and seals, and of 
which he made a proces verbal; and that this is the practice 
111 the countries where the Roman law prevails.”

Ricard des don., 1325—1398.



362 SUPREME COURT.

Adams v. Norris.

The Mexican jurists agree that the written testament from 
its form is not a public and authentic act, and that it is neces-
sary, to the full enjoyment of their rights, that those interested 
in the will should invest it with that quality. They show that 
such a person may compel the production of a will from pri-
vate custody, and that the witnesses may be examined in 
reference to all the circumstances relative to the execution of 
the will, and the capacity and death of the testator; and if it 
shall result from these that the testament is legal, the judge 
may order it to be protocoled, and it obtains the faith due to 
an authentic or public act. These writers describe the meas-
ures to be taken in case of the death or absence of the wit-
nesses, in order to obtain the same result. 2 Sala Mex., 127, 
128; 2 Curia Felip. Mej., 327; 2 Febrero Mej., ch. 25, sec-
tion 5.

We do not consider it necessary to inquire whether the 
elevation of this writing to the grade of an authentic act was 
a necessary condition to the support of a suit upon it by an 
heir or legatee in the ordinary tribunals in the Department of 
California. We think it is clear that the heir was not re-
strained from entering upon the inheritance, by the fact that 
this was not done ;• and that there are circumstances that would 
have authorized the heir to maintain a suit, even though the 
testament could not be produced. The right exists independ-
ently of that evidence. Merlin, verbo preuve. Gab. des preuves, 
368,. 450. This testator died, in 1848. His devisee seems 
to have taken possession of the property bequeathed to him. 
There is no testimony of any action by the tribunals in Cali-
fornia previously to the organization of the State Government. 
We know that the political condition of California from the 
time of the death of the testator until the organization of that 
Government was chaotic, and no inference can be drawn from 
such an omission. Immediately after the organization of that 
Government, the common law of England was introduced, 
and the ancient legal system of the Department abrogated. 
Ko provision was made for the probate of wills that had been 
executed before the introduction of that system. “The stat-
ute of the State,” say the Supreme Court of California, “fails 
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to require wills executed before its passage to be probated; ” 
and “this was not a casus omissus;” but “the Legislature 
actually intended to exclude them from the operation of the 
statute altogether, leaving their validity to rest upon the laws 
under which they were made.”

Grimes v. Norris, 6 Cal. R., 621.
And in Castro v. Castro, 6 Cal. R., 158, they say, that a will 

is regarded by the courts of England and the TTnited States as a 
conveyance, and takes effect as a deed, on proof of its. execu-
tion, unless there be some express statute requiring it to be 
probated.” Conceding, therefore, that, under the Mexican 
system, the preliminary proof of the will before some public 
authority was necessary to give it probative force in a court of 
justice, that condition has been altered by the statutes of Cali-
fornia before adverted to.

Our conclusion is, that the codicil was not inadmissible as 
testimony, because it had never been admitted to probate, and 
because the witnesses who were present at its execution had 
never been examined to establish it as an authentic act. The 
next inquiry will be, whether the cbdicil is null because it does 
not appear on the face of the will that the witnesses were pres-
ent during the whole time of the execution of the will, and 
heard and understood the dispositions it contained. The laws 
that prescribe these formalities do not require that express 
mention shall be made of their observance under the penalty 
of the nullity of the testament. In Bonne v. Powers, 3 Martin,

8., 458, the question arose in Louisiana upon a will made 
m 1799, before the change of government.

Ihe Supreme Court say: “ The Spanish law did not require, 
as our code does, it should appear on the face of the instrument 
itself that all the formalities necessary to give effect to a will 
previous to the signature of the testator and the witnesses had 
been complied with.” In Sophie v. Duplessis, 2 Louis. Ann. 
Ih, 724, the Supreme Court say: The principle invoked by 
the defendants, that a will must exhibit upon its face the evi-
dence that all the formalities required for its signature have 
been fulfilled, has no application to nuncupative testaments 
under private signatures. Such testaments are not required 



364 SUPREME COURT.

Adams v. Norris.

to make full proof of themselves, and the observance of for-
malities which do not appear on the face of the will may be 
shown by testimony dehors the instrument. Biec, in his sup-
plement to Escriche, reports the case of a mystic will attached 
for nullity, because the solemnities required for those of that 
class, in the law of the Partidas before cited, did not appear 

(to have been followed. The supreme tribunal of justice in 
Spain sustained the will. Sup. al. die. v. Testament©. And 
the same conclusion is maintained by the French jurists upon 
similar statutes. Meri. Rep. v. Testament.

In order to show that the codicil was valid and translative 
of property, the defendant introduced evidence of a custom in 
California as to the manner of making wills, and the jury were 
instructed that the evidence was competent; and that, if the 
custom was so prevailing and notorious that the tacit assent 
to it of the authorities may be presumed, it will operate to 
repeal the prior law. The civilians state that customs which 
are opposed to written law are held to be invalid, unless they 
have been specially confirmed by the supreme power of the 
State, or have existed immemorially; and it is not material 
whether they consist in the non-observance of the written law, 
or in the introduction of principles or practices opposed to 
such law; that every valid custom presupposes a rule, ob-
served as binding by the persons who are subjected to it, by 
an unbroken series of similar acts; and that it belongs to the 
sound, lesjal discretion and conscience of the tribunals to de- 
termine by what testimony such a custom can be established.

Lind’s Study of Juris., 14, 17, and note.
The Spanish codes recognise these principles. They say, to 

establish a custom, the whole or greater part of the people 
| ought to concur in it; that ten years must have elapsed amongst 
persons present, and twenty at least amongst persons absent, in 
order to its being introduced; that it may be proved by two 
sentences of judges or judgments given upon or according to 
it; that, being general and immemorial, it may repeal or alter 
the anterior law, the approbation of the Prince being supposed 
or presumed.

De Asso & Rodri. Inst., ch. 1. 1 Febrero, 55.
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The custom under consideration is one of a general nature, 
and its existence for the period must be assumed from the ver-
dict of the jury. It is a rule of property pervading in its ap-
plication, and necessary to be known in order that judicial 
administration should be carried on. The recognition of such 
a rule, if it exists, was therefore to be looked for from the 
superior and supreme tribunals of the State of California. In 
the case of Panaud v. Jones, 1 California R., 497—505, the Su-
preme Court say : “ The custom with respect to the execution 
of wills, so far as the testimony goes, appears to have prevailed 
generally and for a long time in California. It may have been 
the universal practice from the first settlement of the country.” 
In Castro v. Castro, 6 Cal., 158, this observation is cited, and 
the court say : il That it is shown, from the testimony of vari-
ous witnesses, that two [witnesses to a will] were sufficient 
under the customs of California.” The same fact is restated 
in the case of Tevis v. Pitcher, 10 C.alif. R., 465.

Nor is such a change in the mode of transfer of property a 
singular fact in the history of the American States. Several 
cases are mentioned in the opinion of the court in Panaud v. 
Jones, above cited, and a similar instance is mentioned in 
Fowler v. Shearer, 7 Mass., 14.

Nor is the existence of such a departure from the written 
law extraordinary, when the circumstances of the early history 
of the Department are understood. The most important of the 
arrangements for the colonization of the Department related to 
the establishment of the military districts and presidios, and 
the mission establishments in close proximity to them. The 
priests and soldiers were the most conspicuous and influential 
piembers of the Department, and exerted supreme influence in 
ds political and economical arrangements. The Spanish laws 
relieved the soldier from the inconvenient formalities that 
attended the execution of the ordinary nuncupative or closed 
testament, and authorized him to make a nuncupative will 

efore two witnesses, or an olographic will.
The canon law distinctly reprobates (prœscriptam consuetude 

improbamus') the requirement of seven or five witnesses 
°r the testation of a will : “ secundum quod leges humanœ decer- 
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nunt; ” * * * “quia vero a divina lege et sanctorum Pcdnrni 
institutis et a generali ecclesice consuetudine id noscitur esse aliemun 
cum scriptum sit, in ore duorum vel trium testium stet omne vcrbum.” 
Decret. Greg., lib. 3, tit. 26, ch. 10.

The precept and example of these dominant classes in the 
Department may possibly have exercised a controlling influence 
in forming the habitude of the population on this subject. And 
if it became prevailing and notorious, so as that the assent of the 
public authorities may be presumed, upon principles existing 
in the jurisprudence of Spain and Mexico, the acts of individ-
uals, in accordance to it, are legitimate. This codicil was 
written in the Spanish language; and it is to be inferred that 
there was testimony that the testator and one or more of the 
witnesses understood that language imperfectly.

The instructions of the Circuit Court required the jury to 
find that the testator dictated the contents of the codicil to the 
witnesses, they being assembled at the same time, and that it 
should be then read in the presence of all, so that it was un-
derstood by all, and that the testator should then have de-
clared it to be his last will; and the court informed them that 
if the testator did not understood the language, and there was 
not present any one who explained and interpreted the codicil 
in the presence and hearing and understanding of the wit-
nesses, the document was not a valid instrument; and also, 
if neither the testator nor a sufficient number of the wit-
nesses understood the language of the codicil, that it was not 
valid.

The Roman law die! not require the witnesses to a Latin will 
to understand the Latin language: “nam si vel sensu percipw 
quis, cui rei adhibitus sit, sufficere.” It is admitted by the civil-
ians that a testator may dictate his will in his own language, 
and the will may be drawn in another, provided that the wi • 
nesses and notary understand both. The object of the law is 
that the instrument shall express the intentions of the testator, 
and it does not require the reproduction of his exact wor s. 
Whether the witnesses should understand the language o t e 
will, has been the subject of much contest among t ose 
writers; and names of authority may be cited in favor 
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either opinion. But the current of judicial authority seems 
to have decided it is not necessary that the witnesses to a testa-
ment should comprehend the language in which it is written. 
And the same authority has settled that the witnesses should 
understand the language of the testator.

16 Dalloz. jur. gen. tit. disposi. entre vifs. et test., Ko. 
3126.

3 Trop. don. & test., No. 1526.
2 Marcad. Exp., 15.
Escriche dice. verb, interprete.

The instruction of the presiding judge to the jury, that the 
testator and witnesses should alike hear and understand the 
testament, and that, under these conditions, its publication as 
the will of the testator should be made, embraced all that it 
was necessary to be said upon this part of the case.

The last inquiry to be made refers to the weight to be given 
to the testimony adduced in support of the factum of the cod-
icil. This consists of the proof of the signatures of the de-
ceased witnesses and of the testator, and of some declaration 
by him that he had made a will with a similar devise. We 
comprise, among the witnesses to the will, Ridley, the sin-
dico. It does not appear that a sindico was charged with any 
function in the preparation or execution of testaments by the 
law or custom of California. Nor is it clear that the sindico 
in the present instance expected to give any sanction to the 
instrument by his official character. He attests the execution 
of the will, and we cannot perceive why the description of 
himself which he affixes to his signature should detract from 
the efficacy of that attestation.

The binding force and legal operation of this codicil are to 
be determined by the law, as it existed when the codicil was' 
made. But the mode in which it should be submitted to the 
court and jury, and the effect to be given to the testimony 
that accompanied it, depend upon the law of the forum at the 
time of the trial. The evidence of the signatures of the testa- 
or and witnesses was competent; and it was a proper ques-

tion to be submitted to the jury, whether, under the circum-
stances of the case, it was probable the formalities required by 
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the law were complied with. As suppletory proof that the testa-
tor had made the codicil, and was acquainted with the contents 
of the instrument, the admission or declaration offered as evi-
dence was competent testimony.

Upon a review of the whole case, our opinion is, there is no 
error in the record, and the judgment of the Circuit Court is 
affirmed. .

Willia m Wis eman , Plainti ff  in  Error , v . Achille  Chiap - 
pell a .

Where the notarial protest of a hill of exchange stated that the bill had been 
handed to him on the day it was due, that he went several times to the office 
of the acceptors of it in order to demand payment for the same, and that at 
each time he found the doors closed, and “ no person there to answer my 
demand,” this was a sufficient demand.

It was not necessary to call individually upon one of the partners of the firm 
who had a residence in the city, or to make any further inquiries for the 
acceptors, than the repeated calls at their office.

Cases can be found, and many of them, in which further inquiries than a call 
at the place of business of a merchant acceptor have been deemed proper 5 
but the rulings in such cases will be found to have been made on account of 
some peculiar facts in them which do not exist in this case.

In making a demand for an acceptance, the party ought, if possible, to see the 
drawee personally, or some agent appointed by him, to accept; and diligent 
inquiry must be made for him, if he shall not be found at his house or place 
of business. But a demand for payment need not be personal, and it will be 
sufficient if it shall be made at one or the other place in business hours.

The cases upon these points examined.
When, upon presentment for acceptance, the drawee does not happen to be 

found at his house or counting-room, but is temporarily absent, and no one 
is authorized to give an answer, whether the bill will be accepted or not, in 
such case it would seem the holder is not bound to consider it as a refusal to 
accept, but he may wait a reasonable time for the return of the drawee.

He may present the bill on the next day, but this delay is not allowable in a 
presentment for payment. This must be made on the day the bill falls due; 
and if there be no one ready at the place to pay the bill, it should be treated 
as dishonored, and protested.

Presenting a bill, under such circumstances, at the place of business of t e 
acceptor, will be prima facie evidence that it had been done at a proper time 
of the day. If that shall be denied, it must be shown by evidence.

Where a suit was brought against a notary in Louisiana for negligence^ 
making a protest, he will be protected from responsibility by showing 
the protest was made in conformity with the practice and law of Louisiana, 
where the bill was payable.
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This  case was brought up by writ of error from the Circuit 
Court of the United States for the eastern district of Louisiana.

It was an action brought by Wiseman against Chiappella, 
who was a notary public in New Orleans, upon the ground 
that he had been negligent in protesting a bill of exchange, 
and in consequence of such negligence Wiseman had lost the 
money. The question therefore was, whether or not he had 
been guilty of negligence. The question of prescription was 
also decided by the Circuit Court, and argued here, but it will 
not be further noticed.

The facts of the case are stated in the opinion of the court. 
The Circuit Court decided in favor of the defendant upon 
two grounds: 1st, that the protest was sufficient; 2d, that the 
action was prescribed.

It was argued in this court by Mr. Benjamin for the plaintiff 
in error, and by Mr. Janin for the defendant.

Upon the first ground, Mr. Benjamin said:
I. The protest was insufficient. Calling at the office of the 

acceptors of a bill, and finding it closed, is not such due dili-
gence as will excuse the want of presentment and demand. 
There should have been inquiry, and effort should have been 
used to discover the dwelling, and demand made there, if 
found.

The necessity for due diligence is not questioned, but cases 
are cited, in the opinion of the court, to show that the action 
of the notary was sufficient to constitute due diligence. These 
cases seem to us not to warrant the inference drawn by the 
court, but rather to establish the reverse.

In the case of the Union Bank v. Foulkes, 2 Sneed Tenn. 
Rep., the court held, that want of presentment and demand 
was excused, because the place of business was open, but no 
one had been left there to answer; the court expressly stating 
that if it had been closed, further diligence would have been 
necessary.

In the case of Shed v. Brett, 1 Pick., 413, the court held 
that plaintiff must be nonsuited, if the demand at the place 

vol . xxm. 24
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of business was not proven to have been made in business 
hours; the protest in the present case does not allege any visit 
in business hours.

In the case of the Branch Bank at Decatur v. Hodges, 17 
Ala. Rep., 42, there was actual presentment and demand of 
the book-keeper of the acceptors at their counting-room.

In the case of Brown v. Turner, 15 Ala. Rep., 832, there 
was actual demand of the agent of one partner, both partners 
being absent.

In Watson v. Templeton, 11 Annual Rep., 137, the court 
held, that as against a partnership, the want of demand was 
excused where the bill was presented at the commorcial dom-
icil, within the usual business hours, but reserved its opinion 
as to cases where a person does business. alone, and has a 
dwelling as well as a place of business which is found closed. 
In support of this distinction between bills accepted by a firm 
and those accepted by individuals, the court cites Story on 
Promissory Notes, sec. 235; but we have sought in vain in 
the authority referred to, and elsewhere, for anything to sus-
tain this distinction, which seems to be quite a novel doctrine 
in the law of bills and notes.

In Williams v. Bank of United States, 2 Peters, 96, and the 
case of Goldsmith and Bland therein cited and approved, there 
was, in the former case, further inquiry and information 
received, that the party and his family had left town on a 
visit; and in the latter there was no person in the counting-
house in the ordinary hours of business, but the counting-
house is not stated to have been closed, the implication being, 
on the contrary, that it was open.

The foregoing are all the authorities cited in the opinion 
of the Circuit Court, no one of which goes the length required 
to sustain the validity of the protest now in dispute.

The authorities to show its insufficiency are very numer-
ous.

In McGruder v. Bank of Washington, 9 Wheaton, 60 , 
there was no decision directly on the point; but the court 
said, in its reasoning, that the notary might, “had the house 
been shut up, with equal correctness have returned that e
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had not found him, (the drawer,) and yet that clearly would 
not have excused the demand, unless followed by reasonable 
inquiries.

In Granite Bank v. Ayres, 16 Pick., 392, demand was made 
at the last place of business, and notary was informed that the 
parties had failed and gone out of town. They had in fact 
failed, and given up their place of business, but one of them 
lived in town. Held, diligence insufficient, no further inquiry 
having been made by notary.

In Ellis v. Commercial Bank of Natchez, 7 Howard’s Mis-
sissippi Rep., 294, held, that further inquiry must be made 
when the place of business is found shut, in order to excuse 
want of presentment and demand.
, In Follain v. Dupre, 11 Rob., 470, held, that going to the 
counting-house during the usual business hours, waiting a 
short time, and, no one being there, coming away, is not suffi-
cient to excuse presentment for acceptance, and doubtful if 
sufficient to excuse want of presentment for payment.

In Collins v. Butler, 2 Strange, 1087, held, that when place 
of business is found closed, further inquiry for the drawer of 
a note or an attempt to find him must be shown, in order to 
excuse want of demand.

The rule as laid down by all the text writers is, that if the 
acceptors have absconded, and cannot be found, presentment 
and demand being impossible, the want of them is excused; 
but even where the acceptor has become bankrupt, or has 
removed to another place within the same State, or is absent 
on a journey, yet, if he has a dwelling, demand must be made 
there, in order to hold the other parties.

Story on Promissory Notes, secs. 237, 238.
Story on Bills, secs. 351, 352.
Byles on Bills, pp. 141, 159.
Chitty on Bills, pp. 355, 383.

The only cases where want of inquiry and effort to find 
party have been excused, are those where a place of payment 
is designated in the bill or note.

Hine v. Alleby, 4 B. and Ad., 624.
Buxton v. Jones, 1 Man. and Gran., 83.
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Mr. Janin referred to the following cases quoted by the Cir-
cuit Court, namely:

Union Bank v. Foulkes, 2 Smead Tenn., 555.
Shed v. Brett Trustees, 1 Pick., 413.
Br. Bank at Decatur v. Hodges, 17 Ala. Rep., 42.
Brown v. Turner, 15 Ala. Rep., 832.
Burbank v. Beach, 15 Bak., 326.

The Louisiana case referred to by the Circuit Court, but 
not quoted, is the case of Watson v. Templeton, 11 Ann. Rep., 
137.

Again, in Nott’s Ex’r v. Beard, La. Rep., 308, the notary 
certified, that “ at the request of the holder of the original 
draft, whereof a true copy is on the reverse hereof written, I 
demanded payment of said draft at the counting-house,” &c. 
The counsel for the defendant contended that the protest 
should say that the bill was presented, and payment thereof 
demanded. The court held that this was not necessary, and 
said: “We are disposed to give such meaning to terms used 
by public officers as will be understood by the mass of man-
kind.”

“ The act of the Legislature, passed in 1827, vests notaries 
with certain powers in relation to these matters, and gives 
more authenticity to their acts than to private individuals. 
They are public officers, and the presumption of law is that 
they do their duty.”

The following English cases support the same doctrine:
In Burton v. Jones, 1 Man. and Gr., 89, C. J. Tindal said: 
“ This bill drawn upon Epworth is addressed to him as Mr. 

Frederick Epworth, Unito St., Baal-Zepher St. Bennondsey. 
The drawee accepts generally, thereby adopting the descrip-
tion of his residence, as stated at the foot of the bill. When 
the bill becomes due, a messenger is sent to demand payment. 
The messenger inquires for Epworth of a person who must be 
taken to be an inmate, and from that person he receives an 
answer, which is true. It was not necessary to present the 
bill to Epworth personally. If he chose to remove from the 
house pointed out by the bill as his place of residence, he was 
bound to leave sufficient funds on the premises. In Hme v.
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Alleby, (4 B. and Adol., 624,) the holder went to the place at 
which the bill was addressed, and found the house shut up. 
This was held to be sufficient evidence of presentment.”

In Hine v. Alleby, (4 B. and Adol., 627, and 24 Engl. Com-
mon Law Rep., 127,) it was shown that on the day when the 
bill became due, it was taken to the place of payment, but the 
house was shut up, and no further presentment could be made. 
The court held that there was a presentment. The case of 
Burbridge v. Marmers, 3 Campbell, 183, was cited, and it was 
urged that there Lord Ellenborough said: “ I think the note 
was dishonored as soon as the maker had refused payment on 
the day when it became due; ” and that here (that is, in 
Hine v. Alleby) the holder only concluded that the bill would 
not be paid, from finding no one at the house, and that there 
had been no refusal.”

But, per curiam: “It is the same if the house is shut up and 
no one there. The case is in point.”

The counsel for the plaintiff, indeed, endeavors to distinguish 
these cases from the one before the court, because the number 
of the acceptor’s residence was there stated on the face of the 
bill. But while the courts evidently speak of well-known 
places where the presentment is to be made, they lay no stress 
upon the manner in which they became known. The proper 
place to present a bill to a firm is, undoubtedly, their count-
ing-house ; and whether that be known to the notary by the 
number of the house stated in the bill, or in any other positive 
manner, the reason of the thing and the conclusion must be 
the same. Here the notary knew the counting-house so well, 
and so positively, that he went to it several times.

Mr. Justice WAYNE delivered the opinion of the court.
The plaintiff in this action alleges that he is the holder and 

owner of a certain bill of exchange for two thousand and forty- 
five dollars forty-five cents, dated at Vicksburg, in the State 
of Mississippi, May 13th, 1855, and payable on the 23d No-
vember, 1855, which had been drawn by John A. Durden and

• Burden on William Langton & Co., of New Orleans, and 
accepted by them, payable to the order of Langton, Sears, &
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Co., and by that firm endorsed in blank. He further declares 
that the bill, when it became due, was intrusted to the defend-
ant, Achille Chiappella, a commissioned notary public for the 
city of New Orleans, to demand payment of it from the ac-
ceptors, and to protest the same for non-payment, should the 
acceptors dishonor it; and that, from his carelessness in not 
making a legal demand of the acceptors, and from not having 
expressed it in the protest, that the endorsers of the bill had 
been discharged from their obligation to pay it, by a judg-
ment of the Circuit Court of the United States for the south-
ern district of Mississippi. He further alleges that the ac-
ceptors, payees, and endorsers, were insolvent, and that, from 
the insufficiency of the demand for payment to bind the 
drawers of the bill, the defendant had become indebted to him 
for its amount, with interest at the rate of five per cent, from 
the day that it became due, the 23d November, 1855.

The defendant certifies in his notarial protest that the bill 
had been handed to him on the day it was due; that he went 
several times to the office of the acceptors of it, in Gravier 
street, in order to demand payment for the same, and he found 
the doors closed, and “no person there to answer my demand.” 
It also appeared that one of the firm by which the bill had 
been accepted had a residence in New Orleans; that no de-
mand for payment had been made individually upon him; 
and that no further inquiry had been made for the acceptors 
than the repeated calls which the notary states he had made 
at their office.

We think, under the circumstances, that such repeated calls 
at the office of the acceptors was a sufficient demand ; that 
further inquiry for them was not required by the custom of 
merchants; and that the protest, extended as it had been, is in 
conformity with what is now generally considered to be the 
established practice in such matters in England and the Uni-
ted States. We say, under the circumstances, for, as there is 
no fixed mode for making such a demand in all cases, each 
case as it occurs must be decided on its own facts.

We have not been able to find a case, either in our own or 
in the English reports, in which it has been expressly ruled
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that a merchant, acceptor of a foreign bill of exchange, having 
a notorious place of business, has been permitted to close 
it up during the business hours of the day, thus avoiding 
the obligation of his acceptance on the day of its maturity, 
and then that he was allowed to claim that the bill ought to 
have been presented to him for payment elsewhere than at his 
place of business. Though such conduct is not absconding, 
in the legal sense of that word, to avoid the payment of cred-
itors, it must appear, when unexplained, to be an artifice in-
consistent with the obligations of an acceptor, from which the 
law will presume that he does not intend to pay the bill on the 
day when it has become due.

The plaintiff in this case does not deny that the office of the 
acceptors was closed, as the notary states it to have been. 
The only fact upon which he relies to charge the defendant 
with neglect is, that one of the firm of Langton, Sears, & Co. 
resided in New Orleans, and that it was the duty of the notary 
to have made inquiry for him at his residence. No presump-
tion, under such circumstances, can be made, that the acceptors 
had removed to another place of business, or that they were 
not intentionally absent from it on the day that they knew the 
hill was payable. This case, then, must be determined on the 
fact of the designed absence of the acceptors on that day; and 
that inference is strengthened by no one having been left there 
to represent them.

All merchants register their acceptances in a bill book. It 
cannot be presumed that they will be unmindful of the days 
when they are matured. Should their counting-rooms be 
closed on such days, the law will presume that it has been 
done intentionally, to avoid payment, and, on that account, 
that further inquiries need not be made for them before a pro-
test can be made for non-payment.

Cases can be found, and many of them, in which further in-
quiries than a call at the place of business of a merchant ac-
ceptor has been deemed proper, and in which such inquiries 
not having been made, has been declared to be a want of due 
diligence in making a demand for payment; but the rulings 
in such cases will be found to have been made on account of
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some peculiar facts in them which do not exist in this case. 
And in the same class of cases it has been ruled that the pro-
test should contain a declaration by the notary that his call to 
present a bill for payment had been made in the business 
hours of the day; but in no case has the latter ever been pre-
sumed in favor of an acceptor, whose place of business has 
been so closed that a demand for payment could not be made 
there upon himself or upon some one left there to attend to 
his business.

Lord Ellenborough said, in the case of Cross v. Smith, 1 M. 
and S., 545: “ The counting-house is a place where all ap-
pointments respecting business and all notices should be ad-
dressed ; and it is the duty of the merchant to take care that 
proper persons shall be in attendance.” It was also ruled in 
that case, that a verbal message, imparting the dishonor of a 
bill, sent to the counting-house of the drawer during the hours 
of business, on two successive days, the messenger knocking 
there, and making a noise sufficient to be heard within, and 
no one coming, was sufficient notice.

In this case the facts were, that Fea & Co. had a counting-house 
at Hull, where they were merchants, and one lived within one 
mile and the other within ten miles of Hull. The Monday 
after Smith & Co. received the bill, their clerk went to give 
notice, and called at the counting-house of Fea & Co. about 
half after ten o’clock. He found the outer door open; the inner 
one locked. He knocked so that he must have been heard, 
had any one been there, waited two or three minutes, and 
went away; and on his return from the counting-room he saw 
Fea & Co.’s attorney, and told him. The next Monday he 
went again at the same hour, but with no better success. No 
written notice was left, nor was any notice sent to the resi- 

' dence of either of the parties. The court took time to con-
sider, and then held, without any reference to the clerk hav-
ing called at the counting-house two successive days, that go-
ing to the counting-house at a time it should have been open 
was sufficient, and that it was not necessary to leave a written 
notice, or to send to the residence of either of the parties.

In Bancroft and Hall, Holt, 476, the plaintiff received notice
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of the bill’s dishonor at Manchester, 24th May. The same 
day he sent a letter by a private hand to his agent at Liver-
pool, to give defendant notice. The agent called at the de-
fendant’s counting-house about six or seven P. M.; but the 
counting-house was shut up, and the defendant did not re-
ceive notice of the dishonor of the bill until the morning of 
the 27th—Monday. Two points were ruled: 1st. That send-
ing by a private hand to an agent to give notice was sufficient; 
2d. That it was sufficient for the agent to take the ordinary 
mode to give notice—the ordinary time of shutting up was 
eight or nine. Where the endorser of a note shut up his 
house in town soon after the note was made, and before it be-
came due, and retired to his house in the country, intending, 
however, only a temporary residence in the country, it was 
held that a notice left at his house, by having been put into 
the key-hole, was sufficient to charge him. Stewart v. Eden, 
2 Can. R., 121.

This court held, in Williams v. the Bank of the United 
States, 2 Peters, that sufficient diligence had been shown on the 
part of the holder of a note to charge the endorser, under the 
following circumstances: A notary public employed for the 
purpose called at the house of the endorser of a note, to give 
him notice of its dishonor; and finding the house shut and 
locked, ascertained from the nearest resident that the endorser 
and his family had left town on a visit. He made no further 
inquiry where the endorser had gone, or how long he was ex-
pected to be absent, and made no attempt to ascertain whether 
he had left any person in town to attend to his business, but 
he left a notice of the dishonor of the note at an adjoining 
house, requesting the occupant to give it to the endorser upon 
his return.

In making a demand for an acceptance, the party ought, if 
possible, to see the drawee personally, or some agent appointed 
hy him to accept; and diligent inquiry must be made for him, 
if he shall not be found at his house or place of business; but 
a demand for payment need not be personal, and it will be 
sufficient if it shall be made at one or the other place, in business 
^'s. Chitty, 274, 367.
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It was formerly the practice, if the house of the acceptor 
was shut up when the holder called there to present the bill 
for payment, and no person was there to represent him, and 
it appeared that he had removed, that the holder was bound to 
make efforts to find out to what place he had removed, and 
there make a payment. Such, however, is no longer the prac-
tice either in England or in the United States, nor has it been 
in the United States for many years. It is now sufficient if 
the bill shall be taken to the residence of the acceptors, as 
that may be stated in the bill, for the purpose of demanding 
payment, and to show that the house was shut up, and that no 
one was there. Hine v. Alleby, 4 B. and Adol., 624. It has 
been decided by the Supreme Court in Tennessee, that the 
protest of a foreign bill of exchange, drawn upon a firm in 
Hew Orleans, with no place of payment designated, where it 
appeared that the deputy of a regularly commissioned notary 
had called several times at the office of the acceptors to make 
demand of payment, but found no one there of whom the de-
mand could be made, was sufficient to excuse a demand, and 
to fix the liability of the endorsers to whom notice had been 
given. Union Bank v. Jeptha Fowlkes et al., 555. The Su-
preme Court of Louisiana, in Watson v. Templeton, 11 An-
nual, 137, declares “that a demand made within the usual 
hours of business, at the commercial domicil of a partnership, 
for the payment of a note or bill due by the firm, is a sufficient 
presentment; that it was not necessary to make a further de-
mand at the private residences of individual persons. The 
place of business is the domicil of the firm, and it is their duty 
to have suitable persons there to receive and answer all de-
mands of business made at that place.” Going with a promis-
sory note, to demand payment, to the place of business of the 
notary, in business hours, and finding it shut, is using due dili-
gence/ 1 Pick., Shed v. Brett, 413.

In the case of the B. B. at Decatur v. Hodges, the Supreme 
Court of Alabama say: “ The court below excluded the pro-
test for non-payment, because the presentment is stated theie- 
on to have been made of the book-keeper of the drawees in 
their counting-room, they being absent. This was erroneous.
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The bill was presented at the place of business of the firm, at 
their counting-room. If they had intended to pay the bill, it 
was their duty to have been present on the day of payment, or 
to have left means for making such payment in charge of some 
one authorized to make it. The notary finding them absent 
from their place of business, and their book-keeper there, 
might well make protest of the dishonor of the bill for non-
payment upon presentment to and refusal by him.” When, 
upon presentment for acceptance, the drawee does not happen 
to be found at his house or counting-room, but is temporarily 
absent, and no one is authorized to' give an answer whether 
the bill will be accepted or not, in such case it would seem 
the holder is not bound to consider it as a refusal to accept, but 
he may wait a reasonable time for the return of the drawee. 
He may present the bill on the next day, but this delay is not 
allowable in a presentment for payment. This must be made 
on the day the bill falls due; and if there be no one ready at 
the place to pay the bill, it should be treated as dishonored, 
and protested. Story on Bills, sec. 250; Chitty on Bills, 9 
Ed., 400. The Supreme Court of New York has ruled that 
where a notary’s entry case states that presentment and 
demand were made at the maturity of a bill, at the office of C. 
& 8., the acceptors, this language imports that the office was 
their place of business, and it will be presumed in favor of the 
notary, that the time in the day was proper. Burbank, Presi-
dent of Eagle Bank of Rochester, v. Beach and others, 15 
Barbour, '326.

The preceding citation is in conformity with what the Su-
preme Court of New York had ruled thirteen years before, in 
the case of the Cayuga Bank v. Hart, 2 Hill, 635. Its language 
is, that where a notarial certificate of a protest of a bill of 
exchange stated a presentment for payment at the office of an 
acceptor, on the proper day, and that the office was closed, 
but was silent as to the hour of the day of doing the act, that it was 
efficient, and that regularity in that particular should be presumed.

We infer, from all the cases in our books, notwithstanding 
many of them are contradictory to subsequent decisions, that 
the practice now, both in England and the United States, does
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not require more to be done, in the presentment of a bill of 
exchange to an acceptor for payment, than that the demand 
should be made of a merchant acceptor at his counting-room 
or place of business; and if that be closed, so in fact that a 
demand cannot be made, or that the acceptor is not to be 
found at his place of business, and has left no one there to pay 
it, that further inquiry for him is not necessary, and will be 
considered as due diligence; and that presenting a bill under 
such circumstances at the place of business of the acceptor 
will be prima facie evidence that it had been done at a proper 
time of the day. If that shall be denied, it must be shown by 
evidence.

But whatever may have been the differences between cases 
upon this subject, both in England and the United States, 
there has always been a requirement in both countries, and 
everywhere acknowledged in the United States, which pro-
tects the defendant in this suit from any responsibility to the 
plaintiff. The requirement is this: that the protest was made 
in this case in conformity with the practice and law of Louisi-
ana, where the bill was payable. Rothschild v. Caine, 1 Adol. 
and Ell., 43; 11 Smedes and Marshall, 182.

We are aware of the contrariety of opinion which prevailed 
for many years in regard to what should be considered due 
diligence in making a presentment of a bill of exchange for 
payment to an acceptor of it, under such circumstances as are 
certified to by the notary in this case. We have carefully ex-
amined most of them, from the case of Cotton v. Butler, m 
Strange, 1086, to the year 1856, and we have adopted those of 
later years as our best guide, and as having a better founda-
tion in reason for the practice and the commercial law of the 
present day, and because we think it has mostly prevailed in 
the United States for thirty years.

As the view which we have taken of this case disposes of it 
in favor of the defendant, we shall not notice another point 
made in the argument in his behalf, which was, that the plain-
tiff’s right of action, if he ever had one against the defendant, 
was excluded by the Louisiana law of prescription.

We direct the afiirmance of the judgment of the Circuit Court.
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Chris tia n  A. Zabrisk ie , Appe llant , v . the  Cleveland , Co -
lumb us , and  Cinci nnati  Railroad  Comp any , and  John  A. 
Butle r , and  others .

In 1851, the Legislature of Ohio passed a general law relating to railway com-
panies, which empowered them at any time, by means of their subscription to 
the capital stock of any other company or otherwise, to aid such other railroad 
company, provided no such aid shall be furnished until, at a called meeting 
of the stockholders, two-thirds of the stock represented shall have assented 
thereto.

In 1852, another act was passed for the creation and regulation of incorporated 
companies in Ohio, re-enacting the above section, and providing further, that 
any existing company might accept any of its provisions, and when so ac-
cepted, and a certified copy of their acceptance filed with the Secretary of 
State, that portion of their charters inconsistent with the provisions of this act 
shall be repealed.

The Cleveland, Columbus, and Cincinnati Railroad Company, when they en-
dorsed the bonds hereafter mentioned, had not formally complied with either 
of these requirements; had neither convoked a meeting of the stockholders, 
nor signified their acceptance to the Secretary of State.

In April, 1854, the Cleveland, Columbus, and Cincinnati Railroad Company 
endorsed a guaranty upon four hundred bonds of one thousand dollars each, 
with interest coupons at seven per cent, interest, issued by the Columbus, 
Piqua, and Indiana Railroad Company.

A stockholder in the Cleveland, &c., Company filed a bill to enjoin the directors 
from paying the interest upon the bonds which they had thus guarantied, 
upon the ground that these directors had exceeded their legal authority in 
making the guaranty. Some of the bondholders came in as defendants with 
the corporation.

As between the parties to this suit, the acceptance of the acts of 1851 and 1852 
may be inferred from the conduct of the corporators themselves. The cor-
poration have executed the powers and claimed the privileges conferred by 
them, and they cannot exonerate themselves from the responsibility by assert-
ing that they have not filed the evidence required by the statute to evince 
their decision.

Amongst the acts of the corporators was this—that at a meeting of the stock-
holders of the Cleveland Company, in July, 1854, the endorsement of the bonds 
was approved, adopted, and sanctioned, and this resolution has never been 
rescinded at any subsequent annual meetings, of which there have been sev-
eral, at which the complainant was represented. His proxy was also present 
at the meeting of July, 1854, but declined to vote, when his vote would have 
controlled the action of the meeting.
ese negotiable securities have been placed on sale in the community, accom-
panied by these resolutions and votes, inviting public confidence; and a cor-
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poration cannot, by their representations or silence, involve others in onerous 
engagements, and then defeat the calculations and claims their own conduct 
has superinduced.

This  was an appeal from the Circuit Court of the United 
States for the northern district of Ohio.

Zabriskie was a citizen of the State of Kew York, and a 
stockholder in the Cleveland, Columbus, and Cincinnati Rail-
road Company. He filed a bill against the company, and ob-
tained an injunction to restrain them from paying any money 
in discharge of the interest to become due on four hundred 
bonds of the Columbus, Piqua, and Indiana Railroad Com-
pany, which said bonds had been endorsed by the former com-
pany conjointly With the Bellefontaine and Indiana Railroad 
Company, and the Indianapolis, Cleveland, and Pittsburgh 
Railroad Company. Butler, Belknap, and Callender, citizens 
of Connecticut, obtained leave to become parties to the suit, 
as defendants, upon the allegation that each of them was the 
holder of a bond or bonds which had been thus endorsed.

After much testimony was taken, and other proceedings 
had, the Circuit Court, in March, 1858, dissolved the injunc-
tion and dismissed the bill. The complainant appealed to this 
court.

It was argued by Mr. Otis and Mr. Benjamin for the com-
plainant, and by Mr. Stanberry and Mr. Ewing for the defend-
ants, Mr. Ewing being the solicitor for the bondholders.

The history of the case is given in the opinion of the court, 
and it will be perceived, by the. syllabus prefixed to this report, 
how many points were raised in the argument and decided by 
the court. The examination of the laws of Ohio was very ex-
tensive ; too much so to be followed by the reporter. All that 
he can do is to state the points made, from which the line of 
argument can be easily deduced.

Mr. Otis said:
The record presents the following questions for the decision 

of the court:
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I. Had the directors of the Cleveland, Columbus, and Cin-
cinnati Railroad Company the power to endorse the bonds of 
the Columbus, Piqua, and Indiana Railroad Company ?

H. Were said bonds and the endorsement thereon void in 
the hands of Keil & Dennison, and of those claiming under 
them?

HL Are the defendants, Butler, Belknap, and Callender, 
bona fide holders of said endorsements, without any notice, 
actual or constructive, of the circumstances under which the 
endorsements were made, or of the want of power on the part 
of the directors of the Cleveland, Columbus, and Cincinnati 
Railroad Company to make the same ?

IV. Has the complainant forfeited his right to the relief 
which he seeks by any neglect on his part ?

Upon the first point, the following positions were main-
tained :

The company had no power to endorse under their charter.
They had no power to endorse under the act of March 30, 

1851:
First. Because said act had been repealed.
Second. Because the General Assembly intended to repeal 

said act.
Third. Because the endorsement was not made for any of 

the objects authorized by said act.
Fourth. Because the endorsement was not made with refer-

ence to said act of March 3d, 1851, as the source of power, but 
with reference to the charter.

Fifth. Because, in making said endorsement, there was no 
compliance with the imperative prerequisite conditions of said 
act.

Sixth. Because neither the complainant nor any considera-
ble number of the stockholders of said company ever con-
sented to said endorsement, either directly or by implication.

Seventh. Because said act of March 3d, 1851, is unconstitu-
tional.

Upon the last point, the following brief extract from the 
argument of Mr. Otis will serve to illustrate his views:

•A- brief inquiry into the nature and extent of the authority 
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which the Legislature may lawfully exercise over railroad 
companies, and also into the nature and extent of the changes 
which the Legislature may make in the charters of such com-
panies, with the consent of the organized bodies respectively, 
without any well-founded legal objection on the part of any 
individual stockholder, will throw much light upon the par-
ticular subject now under consideration, and tend to confirm 
the conclusion that the act of March 3d, 1851, was an uncon-
stitutional enactment.

The first branch of this inquiry is not altogether free from 
difficulty. But this difficulty does not so much consist in lay-
ing down a general rule, as in applying the rule to each par-
ticular case which may arise. It is sufficient, however, for 
the present purpose, to say that grants to railroad companies 
are strictly construed, and that the corporations take no rights 
from the public beyond what the natural import of the words 
used in their acts of incorporation rationally and properly con-
veys. These grants are never construed to embrace public 
rights and duties; nor can it be presumed that the Legislature 
intended to part with the power of accomplishing the very 
object for which railroad companies are created. This 
object is the comfort and convenience of the public; and 
whatever regulations will tend to secure or promote that ob-
ject the Legislature may enact, even though these regulations 
may abridge the value of the rights previously granted. It is 
upon this ground that railroad companies may be lawfully re-
quired to fence their roads, construct cattle guards, diminish 
the speed of their trains, and generally submit to such police 
regulations in respect to the management of their respective 
roads as will most effectually secure the safety of the persons 
and property transported over the same; and so long as the 
Legislature shall confine its action to the due exercise of the 
rights granted, no question can arise as to the lawfulness o 
such legislation.

The second branch of the inquiry depends upon a very i * 
ferent principle; and although I cannot describe by genera 
definition all the particular changes -which may be made in 
the charters of railroad companies, with the consent of sue 
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companies, without any well-founded legal objection on the 
part of any individual stockholder, a recurrence to the nature 
of these charters will enable us to attain all that certainty in 
this particular which the argument demands. A railroad 
charter once accepted becomes a contract; and though the 
charter is an entirety, it is in fact a two-fold instrument both 
in regard to its subject matter and the parties thereto. So far 
as the charter relates to the object of the grant, the mode of 
carrying the same into execution, or the organs through which 
the company may act, it constitutes a contract between the 
State and the organized body; and it is competent for the 
company, acting in the manner prescribed in its charter, to ac-
cept of any amendments touching these subjects which the 
Legislature may propose, even though these amendments are 
evidently less beneficial to the company than the original act. 
To this contract the individual stockholder is not a party ex-
cept as a member of the -organized body. And as it is a fun-
damental principle of all associations of this kind, that the act 
of the majority is the act of all, the organized body will be 
bound by the action of the majority, however vehemently a 
minority of individual stockholders may dissent therefrom. It 
is upon the ground that the contract is one between the State 
and the corporation as the sole parties thereto, and not upon 
any implied assent, on the part of individual stockholders on 
becoming members of the corporation, to such changes as shall 
be auxiliary to the object of the grant, that all the stockholders 
are bound by such legislation. But so far as the charter re-
lates to the obligation of the company to expend all its sub- 
scnptions solely for the specified purposes of the grant, or, in 
other words, in the construction and equipment of its road, or 
to the right of each individual stockholder to his ratable share 
0 the net earnings of the company in the shape of dividends, 
or to his right to vote upon each share of stock owned by him 
ln election of a board of directors, it is a contract between 

oil individual stockholder and the organized body, made in 
pursuance of the authority conferred by the State. To this 
contract the State is not a party; but the individual stock- 

0 er on the one hand, and all the other stockholders forming
von. xxii i. 25
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the organized body on the other, are the sole parties to the 
contract. And although the nature of this contract is such that 
it cannot be changed, even by the consent of the parties to it, 
without legislative permission, such permission does not confer 
upon either party the authority to make such change without 
the consent of the other party. This contract between the in-
dividual stockholder and the corporation is essentially like a 
contract of copartnership, and can no more be changed than 
any other private contract without the consent of the parties 
thereto.

Katusch v. Irving et al., Gow. on Part., Appendix, 576.
Livingston v. Lynch, 4 Johns. Chy., 573.
Angell and Ames on Cor., secs. 536, 537, 538.

The fact that no individual stockholder can maintain a suit 
in regard to his individual rights or interests until after the 
company, upon request made, shall have neglected or refused 
to protect the same, does not militate against this view of the 
duality of all such contracts, for the corporation is the legally 
constituted trustee of every individual stockholder, through 
which alone he must in the first instance seek redress. There 
are no difficulties connected with this question in its relation 
to this case except those which have arisen from the illogical 
mode of treating it. If the act of March 3d, 1851, was in-
tended to confer upon a majority of the stockholders of the 
Cleveland, Columbus, and Cincinnati Railroad Company au-
thority to take the money due to the stockholders as dividends, 
and to appropriate it to any of the purposes mentioned in the 
fourth section of said act, against the consent of a single stock-
holder, though owning but a single share of stock, the enact-
ment transcended the constitutional power of the Legislature, 
and was void. The Legislature cannot authorize any number 
of the stockholders of a railroad company, under any prete 
whatever, to seize the money due to a co-stockholder as div^ 
dends, and appropriate it to any purpose not specified in i^ 
charter, or to confiscate his property, or compel him to se 
out his capital stock at any price, and abandon the comP^^ 
unless such power is reserved in the act of incorporation. 
obligation of the contract, which relates to a single share o
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the capital stock of a railroad company, can no more be im-
paired by legislative interference, than the obligation of the 
contract which relates to the entire capital stock. The pro-
tecting power of the Constitution extends to both alike.

As before stated, a railroad charter once accepted becomes 
a contract. Until such charter shall be accepted, it is not a 
contract; it is nothing more than a proposition, on the - part 
of the State, to the corporators named in the act, to enter into 
the contract specified therein. It has no binding force until 
accepted; and in this respect a charter does not differ at all 
from a proposition to enter into a private contract proceeding 
from one individual to another. So where a charter has been 
accepted, a subsequent amendment is also nothing more than 
a proposition to change the original contract in that particular. 
If the proposed change relates to the contract between the 
State and the organized body, it must be accepted by the 
organized body before it will have any binding force; but if 
the proposed change relates to the contract between the indi-
vidual stockholder and the organized body, it must be ac-
cepted by both the parties thereto before it will have any 
binding force. If the proposed change be clearly beneficial 
either to the individual stockholder or to the company, as the 
case may be, and be auxiliary to the specified purposes for 
which the company was created, the law will presume the 
acceptance of such amendment by the party to be benefited 
thereby upon very slight grounds. But if the proposed 
change be not clearly beneficial to the individual stockholder, 
or to the company, or if it extends the objects or increases 
the liabilities of the company, or enlarges the powers of the 
company over the stockholders, as in the present case, the 
acceptance of such amendment, by the party to be affected 
thereby, must be clearly made out by the party seeking to 
establish the same. In cases of railroad companies, where a 
majority of the stockholders are residents without the State 
and country, as in this case, and are not expected to attend 
the meetings of the company, and who have a right to suppose 
that the directors will confine themselves to the exercise of 
their legitimate powers, silence on the part of the stockholders



388 SUPREME COURT.

Zabriskie v. Cleveland, Columbus, and Cincinnati Railroad Co. et al.

should not be regarded as an assent to, or an acquiescence in, 
any changes in the contract between the corporation and the 
stockholders affecting their individual interest; but it should 
be established by clear affirmative proof that knowledge of 
such change, and of its effects upon their interest, was brought 
to the stockholders, and with such knowledge they deliber-
ately assented thereto. Any rule short of this will expose to 
imminent hazard the property invested in’ the railroads in this 
State, and seriously impair the character of our legislation.

The argument upon the other points must be omitted for 
want of room. All these points were sustained by Mr. Benja-
min also.

Mr. Ewing, for the bondholders, made the following points, 
namely:1. The guaranty is valid in the hands of the present hold-
ers, independently of the act of March 4th, 1851.

2. The end and aim, the object and purposes, to be effected 
by this contract, were legitimately within the power of the 
corporation, under and by virtue of the act of March 3d, 1851.

3. The fourth section of the act of 1851, and its re-enact-
ment in 1852, so far as it applies to pre-existing corporations, 
does not impair the validity of the contract of subscription, 
and is not unconstitutional and void.

4. The transaction out of which the guaranty arises conies 
within the provisions of the fourth section of the act of March 
4th, 1851.

5. The transaction is not void, as contended for by the 
opposite counsel, under the fourth section of the act of March 
3d, 1851, because the directors of the company acted in the 
matter before they convened the stockholders to vote upon it.

6. The contract has been complied with by the other two 
companies, and performance is, in equity, equivalent to con-
sent.

Upon the third point, Mr. Ewing's views were as follows:
But it is contended, on the other side, that the fourth 

section of the act of 1851, and its re-enactment in 1852, so far 
as it applies to pre-existing corporations, impairs the validity
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of the contract of subscription, and is therefore, as to them, 
unconstitutional and void.

I do not readily perceive how a law, permissive merely, not 
compulsory, authorizing this corporation to do an act which 
we admit, argument! gratia, it was not authorized to do before, 
violates the contract of incorporation, or the contract between 
corporation and corporators. It has been well adjudged that 
the mere extension of privileges by law is not a violation of 
the contract of incorporation..

Grey v. the Monongahela navigation Company, 2 Watts 
and Sug., 159,

The decision in the case of the Hartford and Kew Haven 
Railroad Company v. Croswell, relied on by complainant’s 
counsel, bears strongly on this case. It involves these propo-
sitions :

1. That the directors of the original corporation could law-
fully accept and exercise the additional powers conferred on 
them, and consequently that their acts, in pursuance of such 
new powers, were valid. For if not so, the old corporation 
remained unchanged, and the stockholder must have paid his 
subscription to it.

2. That a stockholder who did not consent to the change 
could not, against his will, be held a corporator in the modi-
fied corporation.

3. And I have no doubt that such stockholder might, by 
bill in chancery, presented in due time, have enjoined and 
prevented the acceptance of the new power, and the action 
under it. But he could not lie by, suffer the directors to 
accept the newly-conferred privileges, employ workmen and 
build boats, and then enjoin the corporation from paying for 
them. That would be this case, to which both of the above 
cases are alike opposed in principle; for there are cases, and 
this possibly one of them, in which a corporator may enjoin 
the corporation from doing an act, or making a contract, not 
within its powers at the time of its creation, but brought within 
them by a subsequent law. But if he consent to the contract, 
or acquiesce in it, until third persons have become involved, 
ms remedy is gone. It is of that class of cases in which
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equity requires the utmost vigilance and promptitude. The 
powers granted by the act of 1851 do not extend to a new 
undertaking, but to a more full and perfect means of execu-
ting the original purpose of the charter, and it is the business 
of the corporators to see that the additional powers are not 
exercised to their injury. If they neglect this, they, and not 
innocent third persons, must suffer the consequence of their 
laches.

Moss v. the Rosalia Lead Mining Company, 5 Hill, 141.
Jackson v. Lumpkin, 3 Peters, 291.
Mumma v. the Potomac Company, 8 Peters, 286.

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellant is a stockholder of the Cleveland, Columbus, 

and Cincinnati Railroad Company, a corporation existing by 
the law of Ohio, and empowered to construct a railroad from 
Cleveland south, and having a capital of more than $4,300,000 
distributed among above nine hundred stockholders. The ap-
pellant complains, that this corporation, in April, 1854, ille-
gally endorsed a guaranty upon four hundred bonds of one 
thousand dollars each, with interest coupons at the rate of seven 
per cent, per annum, payable to Elias Fossett or bearer in New 
York, in 1869, that had been issued in that month by the 
Columbus, Piqua, and Indiana Railroad Company, and which 
were also endorsed by the Bellefontaine and Indiana Railroad 
Company, and the Indianapolis and Bellefontaine Railroad 
Company, to the prejudice of the stockholders, and the burden 
of the resources of the said Cleveland corporation. The object 
of the bill was to obtain a decree to restrain the company, pend-
ing the suit, from paying the interest, and upon a declaration 
of the illegality of the bonds, to enjoin the corporation from 
applying any of its effects to their redemption.

The three defendants are holders of five of the bonds, who 
have availed themselves of the invitation of the bill to all their 
class to become defendants, and who assert that they are bona 
fide holders, and that their securities are valid obligations o 
the company. This issue of the obligations of these four cor 
porations originated in a negotiation among their officers, i 
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1854, to determine upon a uniform gauge for all their roads, 
and to promote intimate connections in their transit operations.

The Piqua road and the Indianapolis road were projected to 
extend from Columbus to Indianapolis, (one hundred and 
eighty-five miles,) and were partially finished at a gauge of four 
feet eight and one-half inches, and had agreed to maintain this 
gauge for their common interest. At Columbus they were to 
connect with roads of the same gauge, leading through Ohio 
and Pennsylvania to Philadelphia.

The Cleveland and the Bellefontaine railroads were construct-
ed upon the Ohio gauge, of four feet ten inches, and the compa-
nies were interested to detach the other corporations from their 
Pennsylvania connection, and to combine them with their own 
and other companies, whose roads passed through Cleveland, 
along the shores of the lakes into New York, and connected 
there with the railroad and canal communications of that State.
The Piqua road was at this time finished only forty-six miles, 
and the company was embarrassed, and their work suspended 
for want of money. The Indianapolis company were willing 
to change the gauge of their road to the Ohio pattern, but 
were withheld by their contract with the Piqua Company. In 
January, 1854, the Piqua Company appointed a committee 
from their board of directors to negotiate for money or securi-
ties sufficient to complete their road, and to discharge their 
debts, other than bond debts, and were authorized to prepare 
six hundred bonds of one thousand dollars each, of the usual 
form, to be secured by a mortgage, being the third mortgage 
of their franchises and road. They were also empowered to 
determine the gauge of the road, and either to maintain their 
existing connections, or to consent to the adoption of the Ohio 
gauge in conjunction with the Indianapolis Company.

This committee opened their negotiations in Philadelphia, 
but pending these the vice president of the company (Denni-
son) “sounded the inclinations” of the Cleveland Company, 
by intimating that if that company would endorse a portion of 
the bonds, and take some of the stock of the Piqua Company, 
the Pennsylvania connection would be abandoned. Some 
assurance having been given by the president of the Cleveland 
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Company to him, he, with the financial agent of the company 
(Kiel) arranged a contract with the committee of the Piqua 
Company to purchase the six hundred bonds, to guaranty a 
subscription for $50,000 of their stock at par, and to assume 
the control of the settlement of all controversies and questions 
concerning the gauge of the road. These negotiations were 
pending from the first week in February until the 25th of the 
month, when the contract was reduced to writing, and the 
price to be paid settled at $305,000. On the 7th of March, 
1854, Dennison and Kiel concluded a contract with the three 
corporations, Cleveland, Indianapolis, and Bellefontaine, by 
which they consented to the permanent adoption of the Ohio 
gauge for the Piqua and Indianapolis roads, and those corpo-
rations agreed to guaranty four hundred of the bonds of the 
Piqua Company before mentioned, and to subscribe for thirty 
thousand dollars of their stock. This contract was reported 
shortly after to the boards of the several corporations, and ap-
proved, and the bonds were issued and endorsed, and the stock 
subscribed for in April, 1854. The tracks of the several roads 
were altered to conform to this arrangement shortly after. 
The negotiations and contracts of Dennison and Kiel were for 
their own account and benefit. The testimony is conclusive 
of the fact that the members of the Piqua board were ignorant 
of the assurances they had received of the disposition of the 
Cleveland and other companies to enter into such engagements. 
Dennison had been a director of this company from its organi-
zation; but before signing the contract of the 25th February, 
with the Piqua Company, he exhibited a written resignation, 
and that resignation was entered upon the minutes of the board 
before the approval of the contract or the issue of the bonds 
to him and his associate.

This transaction was reported to the stockholders of the 
endorsing corporations in July, 1854, and accepted by them as 
the act of the company. The board of directors of the Cleve-
land Company, on the 16th June, resolved, that there should 
be submitted to a vote of the stockholders, at a meeting on the 
1st July proximo, four propositions for the aid of other roads 
desiring to form a connection with that company, under the
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4th section of a statute of Ohio, passed 3d March, 1851. 
Among these was the endorsement of four hundred bonds of 
the Piqua Company. Notice was given of this meeting by 
advertisement in the daily papers of Cleveland and Columbus, 
and a daily paper in New York, but it did not disclose the 
object of the meeting. Above eighteen thousand shares of 
stock were represented, and the following resolution was 
adopted without a dissenting vote:

Resolved, “That the endorsement jointly and severally with 
the Bellefontaine and Indiana Railroad Company, and the In-
dianapolis and Bellefontaine Railroad Company, of four hun-
dred thousand dollars of the third mortgage bonds of the Co-
lumbus, Piqua, and Indianapolis Railroad Company, by order 
of the board, March 6th, 1854, be and the same is approved, 
adopted, and sanctioned, by this meeting, as the proper act of 
this company.” But, although there was no dissent in the 
vote, there was dissatisfaction openly expressed by the proxy 
of the appellant, and of a majority of the stockholders repre-
sented at the meeting, and who declined to vote on the reso-
lution. The bonds were offered for sale in the city of New 
York in the summer of 1854 and the spring of 1855, under 
an uncontradicted representation of their validity through the 
votes above mentioned, and were freely purchased at fair 
prices. The interest was paid by the Piqua Company until 
October, 1855, when the instalment due in that month was 
discharged by the endorsers in equal proportions. In the 
spring of 1856, the Piqua Company having become insolvent, 
the appellant served a notice upon the Cleveland Company 
not to pay any portion of the principal and interest that might 
become due on the bonds, and required them to sue for the 
cancellation of their guaranty, and demanded his share of the 
profits of the company, without the reservation of any part for 
the payment of the bonds, and immediately after filed the bill 
in this cause.

He contends, that the sale by the Piqua Company to Denni-
son and Niel is void, under a statute of Ohio that prohibits 
any director of a railroad company to purchase, either directly 
or indirectly, any shares of the capital stock, or any of the
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bonds, notes, or other securities, of any railroad company of 
which he may be a director, for less than the par value there-
of; and it declares: “ That all such stocks, bonds, and notes, 
or other securities, that may be purchased by any such direct-
ors for less than the par value thereof, shall be null and void.” 

He insists that the endorsement of the bonds of the Piqua 
Company was of no advantage to the Cleveland Company, but 
was merely to consummate the success of a speculation of 
Dennison and Niel—a speculation reprobated by the law of 
Ohio; that the Cleveland Company were not empowered by 
their charter to guaranty the contracts of corporations or in-
dividuals ; that this endorsement was not required for the con-
struction of the road, or in the course of the business of the 
company, or to promote an end of the incorporation; and that 
none of the acts of the General Assembly of Ohio authorize it.

He denies any efficacy to the vote of the stockholders in 
July, 1854, because the notice was insufficient, in the length 
of the time and in the failure to disclose the purpose of the 
call; that more than one-half of the stock of the company was 
not represented, and two-thirds of that present did not vote, 
for the want of proper information and counsel on the subject. 
That the meeting were ignorant of material facts; they were 
not advised of the relations of Dennison and Niel to the Piqua 
Company, and their connection with the bonds, when the vote 
was taken; and were deceived as to the condition of the Piqua 
Company. He avers that the bondholders are chargeable with 
notice of the fact that the endorsement was made before the 
meeting of the stockholders, and by the authority of the di-
rectors only. ' '

The testimony does not convict the defendants—the bond-
holders—of complicity in the negotiations or contracts that 
preceded the issue of the bonds, nor does any equivocal cir-
cumstance appear in their purchase of those securities. It is 
proved that it is a common practice for railroad corporations 
to make similar arrangements to enlarge their connections 
and increase their business. The Cleveland Company had en 
couraged this practice by precept and example. In a repoi 
of their board of directors, in January, 1854, the company
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were informed of their establishment of a line of first-class 
steamboats between Cleveland and Buffalo, and of their guar-
anty of the bonds of other companies for three hundred thou-
sand dollars; of subscriptions for stock to the extent of one 
hundred thousand dollars, and of promised aid to still another 
company. They say: “These companies may need additional 
assistance, and others proposing to intersect ours may, by a 
moderate loan of money or credit, be enabled to finish their 
roads, and establish with us business relations, for the mutual 
benefit of both parties, while the advances on our part may be 
made safe and remunerative. Unless advised of your disap-
probation, the board will continue to pursue this policy.”

No such disapprobation was expressed as to check the board 
of directors until the guaranty of these bonds had been sanc-
tioned, in July, 1854, at a meeting of the stockholders. The 
discussion was confined to the circle of the corporation, until 
after the failure of the Piqua Company to pay a second instal-
ment of interest. Then the appellant filed this bill.

The frame of the bill implies that this contract exceeds the 
power of the corporation, and cannot be confirmed against a 
dissenting stockholder. His authority to file such a bill is 
supported upon this ground alone. Dodge v.. Walsey, 18 
How., ¿31; Mott v. Penn. R. R. Co., 30 Penn., 1; Manderson 
l’- Commercial Bank, 28 Penn., 379.

The usual and more approved form of such a suit being that 
of one or more stockholders to sue in behalf of the others. 
Bemon v. Rufford, 1 Simon, N. S., 550; Winch v. Birkenhead 
H. Railway Co., 5 De G. and S., 562; Mosley v. Alston, 1 
Phil., 790; Wood v. Draper, 24 Barb. N. Y. R.

A court of equity will not hear a stockholder assert that he 
is not interested in preventing the law of the corporation from 
being broken, and assumes that none contemplate advantages 
from an application of the common property that the consti-
tution of the company does not authorize.

The powers of the Cleveland Company are vested in a board 
of directors chosen from the company. They are authorized 
to construct and maintain their road, and for that purpose can 
employ the resources and credit of the company, and execute



396 SUPREME COURT.

Zabriskie v. Cleveland, Columbus, and Cincinnati Railroad Co. et al.

the requisite securities, and are required to exhibit annually a 
clear and distinct statement of their affairs to a meeting of the 
stockholders. In the year 1851 a general law relating to rail-
way companies empowered them “ at any time, by means of 
their subscription to the capital stock of any other company,, 
or otherwise, to aid such company in the construction of its 
railroad, for the purpose of forming a connection of said last- 
mentioned road with the road owned by the company furnish-
ing such aid; * * * and empowered any two or more 
railroad companies whose lines are so connected to enter into 
any arrangement for their common benefit, consistent with 
and calculated to promote the objects for which they were 
created: Provided, that no such aid shall be furnished nor 
any * * * arrangement perfected until a meeting of the 
stockholders of each of said companies shall have been called 
by the directors thereof, at such time and place and in such 
manner as they shall designate; and the holders of at least 
two-thirds of the stock of such company represented at such 
meeting in person or by proxy, and voting thereat, shall have 
assented thereto.”

This section was re-enacted in the following year, in a gen-
eral act for “the creation and regulation of incorporated com-
panies in Ohio,” which last act provides that “any existing 
company might accept any of its provisions, and when so ac-
cepted, and a certified copy of their acceptance filed with the 
Secretary of State, that portion of their charters inconsistent 
with the provisions of this act shall be repealed.” Curwen s 
Ohio Laws, 949, 1110.

It is contended, that neither of these acts was accepted by 
the Cleveland Company; that the act of 1852 superseded that 
of 1851, and that the former could be accepted and become 
obligatory upon the company only in the mode it prescribed. 
Both of these are general acts, and were designed to enlarge 
the faculties of these corporations, so as to promote’their 
utility, and to enable them to accomplish with more con-
venience the objects of their incorporation. This act of 1° 
does not divest any estate of the company, or make such a 
radical change in their constitution as to authorize the me
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bers to say that its adoption without their consent is a dissolu-
tion of the body. But for an intimation in an opinion of the 
Supreme Court of Ohio (Chapman & Harkness v. M. R. and 
L. E. R. R. Co., 6 Ohio R., N. S., 119) to the contrary, we 
should have been inclined to adopt the conclusion that the 
act of March, 1851, might be operative without the specific or 
formal assent of the corporations to which it refers, and was 
not superseded by the act of 1852, as to pre-existing corpora-
tions. Everhart v. P. and U. C. R. R. Co., 28 Penn. R., 340; 
Gray v. Monongahela N. Co., 2 W. and 8., 156; Great W. R. 
W. Co. v. Rushant, 5 De G. and 8., 290.

The jurisprudence of Ohio is averse to the repeal of statutes 
by implication; and in the instance of two affirmative statutes, 
one is not to be construed to repeal the other by implication, 
unless they can be reconciled by no mode of interpretation. 
Cass v. Dillon, 1 Ohio R., N. 8., 607.

The learned compiler of the laws of Ohio retains the act of 
1851 as valid, in respect to the corporations then existing. 
But as between the parties on this record, the acceptance of 
those acts may be inferred from the conduct of the corporators 
themselves. The corporation have executed the powers and 
claimed the privileges conferred by them, and they cannot 
exonerate themselves from the responsibility, by asserting 
that they have not filed the evidence required by the statute 
to evince their decision. The observations of Lord St, 
Leonards in the House of Lords, (Bargate v. Shortridge, 5 H. 
L. Ca., 297,) in reference to the effect of the conduct of a 
board of directors as determining the liability of a corporation, 
are applicable to this corporation, under the facts of this case. 
‘It does appear to me,” he says, “that if, by a course of 

action, the directors of a company neglect precautions which 
they ought to attend to, and thereby lead third persons to deal 
°gether as upon real transactions, and to embark money or 

credit in a concern of this sort, these directors cannot, after 
ve or six years have elapsed, turn round, and themselves 

raise the objection that they have not taken these precautions, 
and that the shareholders ought to have inquired and ascer- 
ained the matter. * * * The way, therefore, in which I
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propose to put it to your lordships, in point of law, is this: 
the question is not whether that irregularity can be considered 
as unimportant, or as being different in equity from what it is 
in law, but the question simply is, whether, by that continued 
course of dealing, the directors have not bound themselves to 
such an extent that they cannot be heard in a court of justice 
to set up, with a view to defeat the rights of the parties with 
whom they have been dealing, that particular clause enjoining 
them to do an act which they themselves have neglected to 
do.”

This principle does not impugn the doctrine that a corpora-
tion cannot vary from the object of its creation, and that per-
sons dealing with a company must take notice of whatever is 
contained in the law of their organization. This doctrine has 
been constantly affirmed in this court, and has been engrafted 
upon the common law of Ohio. Pearce v. M. and I. R. R. Co., 
21 How., 441; Strauss v. Eagle Ins. Co., 5 Ohio, N. S., 59. 
But the principle includes those cases in which a corporation 
acts within the range of its general authority, but fails to com-
ply with some formality or regulation which it should not have 
neglected, but which it has chosen to disregard.

The instances already cited of the course of dealing of this 
corporation, and others of a similar nature, of which there is 
evidence in the record, sufficiently attest that the corporation 
accepted the acts of 1851 and 1852 as valid grants of power; 
and it would be manifestly unjust to allow it to repudiate the 
contracts which it has made, because their acceptance of these 
grants has not been clothed in an authentic form. The Su-
preme Court of Ohio have recognised the obligation of corpo-
rators to be prompt and vigilant in the exposure of illegality 
or abuse in the employment of their corporate powers, and 
have denied assistance to those who have waited till the evil 
has been done, and the interest of innocent parties has become 
involved. Chapman v. Mad River R. R. Co., 6 Ohio, N. 8., 
119; The State v. Van Horne, 7 Ohio, N. S., 327.

We conclude, that the validity of the contract of the Cleve-
land corporation, under the circumstances, must be deter-
mined on the assumption that it was authorized to exert the 
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power conferred in the fourth section of the act of March, 
1851, and 24th section of the act of May, 1852.

In deciding upon the validity of this contract, we deem it 
unimportant to settle whether Dennison, was a director of the 
Piqua Company the 25th February, 1854, when he signed the 
contract with the committee of the Piqua board of directors; 
or whether that contract was affected by its ratification by the 
board after his resignation was entered upon the minutes, or 
by the subsequent consummation of the contract, in the recip-
rocal transfer of the securities and payment of the considera-
tion ; or whether, as matter of law, the bonds of the Piqua 
Company, commercial in their form, payable to another party, 
and issued after his resignation, are null and void.

The contract of the guarantors endorsing the bonds is a dis-
tinct contract, and may impose an obligation upon them inde-
pendently of the Piqua Company. In the absence of a per-
sonal incapacity of Dennison to deal with his principal, the 
issue of the bonds by the directors of the Piqua Company is 
an ordinary act of administration; and bonds in such form, it 
is admitted, “ challenge confidence wherever they go.” We 
perceive no illegality in their delegation to them of the power 
to determine whether the Ohio or Pennsylvania gauge should 
be adopted, or their sale of the privilege to adjust the contro-
versies and questions relating to it. Their adoption of the 
Ohio gauge was a solution of all the difficulties; it enabled 
the Indianapolis Company to adopt it; it superinduced the 
resulting consequence of running connections among the four 
corporations; it secured profits to the guarantors; it imposed 
the burden of relaying their track upon the Piqua Company. 
Their contract to adopt this gauge and to form the corres-
ponding connections is a valuable consideration, and the Piqua 
Company have fulfilled the engagements that Dennison and 
Niel were authorized to stipulate on their behalf. There is 
testimony that the bargain was a hard one for the guarantors, 
and argument that it was probably an unjust one, and possibly 
fraudulent in reference to the stockholders of the Cleveland 
Company. But the bill is framed, not to obtain relief from 
ciror or fraud in the administration of the powers of the com-



400 SUPREME COURT.

Zabriskie v. Cleveland, Columbus, and Cincinnati Railroad Co. et al.

pany by their trustees, but against the exercise of powers that 
did not belong to the corporation, and which the body could 
not confirm, except by a unanimous vote. Foss v. Harbottle, 
2 How., 461; 2 Phil. Ch. R., 740.

We proceed to consider of the effect of the sanction given 
to the arrangements of the Cleveland Company, through Den-
nison and Kiel, with the Piqua Company, by the vote of the 
meeting in July, 1854. It is objected that the notice of this 
meeting was insufficient, and that, unprepared as the corpora-
tors were, the proxy appointed by the non-resident stock-
holders was overpowered by the heat and passion of the di-
rectors and their adherents. There is some force in the com-
plaint that this meeting was not conducted with a due respect 
for the social rights of a portion of the stockholders. But the 
time, place, and manner of the meeting were appointed by the 
directors, as the act of 1851 permits. The proxy of the ap-
pellant was there, exhibited his instructions, discussed the 
propositions submitted, and declined to vote, when his vote 
would have controlled the action of the meeting. Since that 
time, several annual meetings have been held, at which the 
appellant was represented. The circumstances of the contract 
and its effects have been developed, and yet the resolution 
sanctioning this contract has not been rescinded. It may be 
that among the stockholders, and within the corporation, the 
cause of this procrastination and hesitancy to act upon the 
subject may be estimated properly. But we are to regard the 
conduct of the corporation from an external position. The 
community at large must form their judgment of it from the 
acts and resolutions adopted by the authorities of the corpora-
tion and the meeting of the stockholders, and by their acqui-
escence in them. These negotiable securities have been placed 
on sale in the community, accompanied by these resolutions 
and votes, inviting public confidence. They have circulated 
without an effort on the part of the corporation or corpora-
tors to restrain them, or to disabuse those who were influenced 
by these apparently official acts. Men have invested their 
money on the assurance they have afforded.

A corporation, quite as much as an individual, is held to a
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careful adherence to truth in their dealings with mankind, 
and cannot, by their representations or silence, involve others 
in onerous engagements, and then defeat the calculations and 
claims their own conduct had superinduced. The opinion of 
the court is, that the injunction granted upon the bill of the 
appellant was improvidently granted, and that he is not enti-
tled to the relief he has sought; and that the decree of the 
Circuit Court dissolving the injunction and dismissing the 
bill is correct, and must be affirmed.

The  Orient  Mutual  Insurance  Compa ny , Plaint iff  in  Error , 
v. John  S. Wright , use  of  Maxwel l , Wright , & Comp any .

An open or running policy of insurance upon “ coffee laden or to be laden on 
board the good vessel or vessels from Rio Janeiro to any port in the United 
States, to add an additional premium if by vessels lower than A 2, or by for-
eign vessels,” contained also the following clause, viz : “ Having been paid the 
consideration for this insurance by the assured or his assigns, at and after 
the rate of one and one-half per cent., the premiums on risks to be fixed at 
the time of endorsement, and such clauses to apply as the company may 
insert, as the risks are successively reported.”

This is different from an ordinary running policy, in which the rate of premium 
to be paid is ascertained and inserted in the body of the policy at its execu-
tion, and in which species of policy the contract becomes complete, and the 
policy attaches upon the goods from the time they are laden on board the 
vessel, as soon as the ship is declared or reported, provided the shipment 
comes within the description in the policy.

The rules explained which govern this class of policies.
But in the policy in question there is something more to be done, in order to 

make the contract complete, than merely to declare the ship. The assured 
must pay or secure the additional premium, which the underwriter has re-
served the right to fix at the time of the declaration of the risk in case the 
vessel rates lower than A 2.

Unless the assured paid or secured this additional premium fixed by the under-
writer, the contract of insurance, in respect to the particular shipment, did 
not become complete or binding.
ence, the instruction of the court below was erroneous, which held that the 
contract was complete and binding as soon as the vessel was reported; and 

a ’ “ the parties could not agree as to the additional premium, the question 
was one for the courts to settle.
e parties stipulated that the additional premium should be fixed when the 
risk was made known.
be cases upon this point cited.

VOL. XXIII. 26
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This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Maryland;

The facts are stated in the opinion of the court.

It was argued by Mr. Hamilton and Mr. Cutting for the 
plaintiff in error, and by Mr. Brent and Mr. May for the 
defendant.

The arguments chiefly turned upon the point when under 
this policy the risk commenced. The counsel for the plaintiff 
in error contended, that it did not attach until the assured 
paid such premium as should be in good faith named by the 
insurer as an adequate compensation for the risk to be assumed. 
The counsel for the defendant in error contended, that the con-
tract was irrevocable the moment the premium and extension 
was reported and approved.

1 Parsons Contracts, 406, 407, note K.
Tayloe v. Merchants’ Insurance Company, 9 How., 390.

The contract is not the less complete, because an increased 
premium was left open for subsequent agreement.

This was decided in United States v. Wilkins, 6 Wheat, 
135, and not overruled, as supposed, in 17 Ohio, 192.

But here is an express obligation to pay an increased pre-
mium, and that is itself as good as if the increased premium 
had been paid at the time—promise for promise is a good con-
sideration.

1 Parsons Contracts, 373—376.
19 Howard, 323-.

Mr. Justice HELSOK delivered the opinion of the court
This is a writ of error to the Circuit Court of the Unite 

States for the district of Maryland.
The suit was brought by the plaintiff below upon a policy 

of insurance covering a quantity of coffee laden or to be laden 
on board the “good vessel or vessels” from Rio de Janeiro to 
any port in the United States; “to add an additional premium, ij 
by vessels lower than A 2, or by foreign vessels.”

The policy contained the following clause in respect to pie
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miums: “Having been paid the consideration for this insu-
rance by the assured, or his assigns, at and after the rate of 
one and one-half per cent., the premiums on risks to be fixed at 
the time of endorsement, and such clauses to apply as the company 
may insert, as the risks are successively reported.” The policy 
bears date 27th July, 1855. The company subscribed at the 
execution $22,500 as the amount insured.

On the 30th July, 1855, the policy was altered by agreement 
of parties by striking out the words, “vessels not rating lower 
than A 2,” as it originally stood, and inserting the words now 
in the instrument, namely, “an additional premium, if by 
vessels lower than A 2, or by foreign vessels.”

On the 4th January, 1856, the company subscribed an ad-
ditional sum of $15,000, and on the 19th April following the 
sum of $25,000.

Premium notes were given at the time the different sums 
were subscribed, at the rate of premium mentioned in the 
body of the policy.

The agent of the company at Baltimore, who negotiated 
this insurance, the defendants being a New 'York company, 
states that when applications are made to enter risks on run-
ning policies, they are endorsed at once by him, and the report 
of such endorsement transmitted to the company in NewUfo 
York, which names the premium, and this is communicated 
to the assured; that the premiums specified in the body of 
the policies are nominal, and the true premiums to be charged 
are fixed by increasing or reducing the nominal premiums 
when the risks are reported; and that the nominal premiums 
taken on the delivery of a running policy are returned, if no 
risks are reported.

In the latter part of August, 1856, the plaintiff applied to 
the agent at Baltimore for an endorsement on the policy of 
the coffee in question, laden or to be laden on board a vessel 
called the Mary W., from Rio de Janeiro to New Orleans, 
which application was communicated to the company, in order 
t at they might fix the premium. The company at first de- 
c med to acknowledge the vessel as coming within the descrip-
tion in the policy, on account of her alleged inferior character
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and unfitness for the voyage; but the plaintiff insisting upon 
the seaworthiness of the vessel, and his right to the insurance 
within the terms of the policy, the company fixed the premium 
at ten per cent., subject to the conditions of the policy, or two 
and one-half per cent., as against a total loss. This rate of 
premium the plaintiff refused to pay.

The coffee was shipped on the Mary W. at Rio de Janeiro 
for New Orleans, on the 12th July, 1856, at which period she 
started on her voyage, and was lost on the 29th of the month 
upon rocks, the master being some seventy miles out of his 
reckoning at the time.

Evidence was given on the trial, on the part of the company, 
tending to prove that the Mary W. was rated below A 2, and 
even that she was unfit for a sea voyage, being originally in-
tended, when built, in 1846, as a coasting vessel, and prayed 
the court to instruct the jury, that if they find from the evi-
dence the vessel, at the time of the application for the endorse-
ment of her cargo upon the policy, was rated in the office of 
the company and other offices of underwriters in New York 
lower than A 2, and being so rated, the company offered to 
make the endorsement at the premium fixed by them, and 
that on the premium being communicated to the plaintiff, he 
refused to pay it or assent thereto, then he is not entitled to 
recover, which prayer was refused; and the court thereupon 
instructed the jury’-, substantially, that the plaintiff was entitled 
to recover for the loss, so far as the rate of premium was con-
cerned, upon deducting such additional premium to the one 
and one-half per cent., as in the opinion of underwriters may 
be deemed adequate to the increased risk of the coffee shipped 
in a vessel rating below A 2.

The jury rendered a verdict for the plaintiff.
The material question presented in the case is, whether or 

not the company were under a contract, within any of the 
terms and conditions of the policy, to insure this particular 
cargo of coffee on board of the vessel Mary W. at the time the 
loss occurred; for, unless the contract is found there, non 
existed between the parties, as it is admitted none was entered 
into at the time the vessel was reported and the risk declare
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The plaintiff has assumed the affirmative of this question, and 
insists that the company was bound by the terms of the policy 
to cover the coffee from the time it was laden on board the 
vessel at Rio as soon as the risk was declared, and this whether 
the vessel rated below A 2 or not. This is necessarily the 
result of the position claimed, as it denies to the company the 
right to fix an additional premium, even if it should happen 
that the vessel rated below A 2; that then, or in that event, 
it is contended, the additional premium becomes a question of 
mutual adjustment between the parties, and if they disagree, 
to be determined by the courts. On the part of the company, 
it is insisted that, according to the special provisions in the 
policy, in case the vessel reported rates below A 2, the con-
tract is inchoate and incomplete until the payment or security 
by the assured of the additional premium to be fixed at the 
time by the company.

The contract of insurance in this case arises out of an open 
or running policy, which enables the merchant to insure his 
goods shipped at a distant port when it is impossible for him 
to be advised of the particular ship upon which the goods are 
laden, and therefore cannot name it in the policy.

A relaxation in this respect has been permitted by the laws 
and practice of commercial countries; and the party effecting 
the insurance is allowed to insure the cargo “on board ship 
°i*  ships,” on condition of declaring the ship upon the policy 
and giving notice to the underwriter as soon as known, and 

possible before the loss on board of which the goods have 
been laden. The underwriter, who consents to insure upon 
policies of this description, of course, has no opportunity to 
inquire into the character or condition of the vessel, and 
agrees that the policy shall attach, if she be seaworthy, how-
ever low may be her relative capacity to perform the voyage; 
and for the additional risks he may thus incur, he finds his 
compensation in an increase of the premium. A higher pre- 
ynum is always demanded where the vessels to which the 
insurance relates are not known.

The ship, indeed, must be seaworthy, or the policy will not 
a tach; but the degrees of seaworthiness or of the capacity of
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a ship to perform a given voyage are exceedingly various; and 
it is well known that the rates of premium are varied by the 
underwriters according to the different estimate they form of 
the character and qualities of the vessels to which they relate.

In the case of an insurance of goods shipped from and to 
port or ports designated, or on a voyage particularly specified, 
the ship to be afterwards declared, and the rate of premium to 
be paid is ascertained, and inserted in the body of the policy 
at its execution, the contract becomes complete, and the policy 
attaches upon the goods from the time they are' laden on board 
the vessel, as soon as the ship is declared or reported, provided 
the shipment comes within the description in the policy. But 
until the declaration is made by the assured, it is inchoate and 
incomplete; and, if not made at all, the risk is regarded as not 
having commenced, and the assured is entitled to a return of 
his premium.

The principles of law and rules of construction governingpol- 
icies of this description appear to be well settled, as may be seen 
by a reference to the authorities collected in the text-writers. 
(1 Arnould, ch. 7, sec. 2, pp. 174—179, Perkins’s ed.; 1 Phillips, 
ch. 5, sec. 2, pp. 174—177; 2 Parsons, ch. 1, sec. 2 pp. 34, 35, 
and ch. 6, pp. 198,199; 3 Kent’s C., p. 256; Hurlst. and Nor-
mand R., 2 Exch., p. 549; Entwisle v.. Ellis, 1857; 4 Taunton, 
329; Langhorn v. Cologan, 6 Gray, 214; E. Carver Co. v. 
Manf. Ins. Co.)

But the policy before us is materially different from the 
class of open or running policies adopted in England and upon 
the continent at an early day, and which appear to be generally 
if not universally in use at the present time. Instead of de-
termining the amount of premium, and inserting it in the 
policy at the time of its execution upon the shipments to be 
afterwards declared, as in the case of the policies we have been 
considering, the parties here agree, that in respect to a certain 
class of vessels, namely, those rating lower than A 2, the pie- 
miums on the risks shall be fixed at the time they are declared 
or reported; when thus fixed, and the premium paid or se-
cured, the policy attaches upon the goods from the time they 
are laden on board the vessel. The mere declaration of the
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ship on board of which the goods are laden is not sufficient to 
complete the contract, as something more is to be done by the 
assured to bring the subject within the special stipulations in 
the policy: he must pay or secure the additional premium 
which the underwriter has reserved the right to fix, at the 
time of the declaration of the risk.

The premiums specified in the body of the policy are nom-
inal; and the true premiums to be charged are fixed by in-
creasing or reducing the nominal premiums when the risks 
are reported. This, it was proved, was the established custom 
of this company, and of which the assured is chargeable with 
notice. Indeed, this custom appears to have been acted upon 
in connection with this policy, and with the dealings of the 
parties under it.

On the 13th August is endorsed on it: Brig Windward, from 
Rio de Janeiro to Baltimore—value of shipment $4,750, at 1J 
per cent, premium; and on the 20th November: Brig T. 
Walters, from same place to Philadelphia—value of shipment 
$2,375, at 1| per cent, premium. The premiums for insurance 
of these two shipments are per cent, less than the rate in the 
body of the policy.

We have said, that where the vessels to which the insurance 
relates are not known to the underwriter, a higher premium 
is always demanded, as he has no opportunity to inquire into 
the character or capacity of the vessel for the voyage; which 
information is readily accessible where the ship is known, by 
reference to the book of the register of vessels kept by the un-
derwriters, in which the name, master, rate, and present con-
dition, are entered.

Now, the change made in this policy, and in others of the 
class, in the time of fixing the premium, from that of the ex-
ecution of the policy to the time when the risk is reported, 
places the underwriters, in respect to fixing the premiums, on 
the footing of insurance of goods to be shipped on board a ves- 
8el earned, the underwriters possessing all the information 
possessed in that case, in respect to the character of the vessel. 
Ns the effect, therefore, of this change in the terms of the 
policy is to reduce the rate of premium, it is as beneficial to
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the assured as to the underwriter—which, doubtless, led to 
his assent to this mode of insurance. It is true, that in respect 
to vessels to be afterwards declared, and the premiums on the 
risks to be fixed at the time declared or reported, the parties 
stand on the footing of original contractors, the underwriter 
having the right to fix the premium, and the applicant the 
right to assent or not, as he sees fit; and, undoubtedly, mu-
tual confidence must exist, in order to the successful working 
of the system. On the one side, the underwriter might be un-
reasonable in the amount of the premium claimed; and on 
the other, the applicant, who is presumed to have the earliest 
advices of the ship on which his goods are laden, might con-
ceal her condition when reported, and impose upon the under-
writer. Injustice might be practiced in this way by both 
parties, if this mode of dealing with each other may be as-
sumed.

But this would, hardly be just as to either party, and es-
pecially when the interest of both is concerned to deal justly 
and honorably with each other. The business of the under-
writer depends essentially upon the good faith with which he 
deals with his customers; and this motive, as well as the great 
competition that exists in the business, may be well relied on 
to prevent any unreasonable advantage. But, at worst, the 
applicant is not bound to pay the premium, if unreasonable; 
and may at once be insured in any other office, and claim a 
return of premium, if any, advanced. The evidence in the 
present case furnishes no ground for apprehension, as the pre-
mium charged was not unreasonable, but the contrary.

But, be the argument ever so strong in respect to the op-
portunities to deal unjustly with each other, it is quite clear, 
upon the fair if not necessary construction of the terms of the 

j policy, both parties have agreed to submit to them, for the 
sake of the better means furnished to ascertain the true char-
acter of the risks, and thus reduce the rate of premium below 
that which was charged under the old system, where it was 
fixed in the absence of knowledge on the subject; and t e 
period of time these policies with this change of the terms as 
been in use, for aught that appears, without complaint or is
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satisfaction, affords evidence that all apprehensions of unfair 
dealing are imaginary.

We have said that, according to the true construction of the 
terms of this policy, where the vessel declared or reported by 
the assured was rated below A 2, the company had reserved 
the right to fix at the time the additional premium; and unless 
assented to by the assured, and the premium paid or secured, 
the contract of insurance, in respect to the particular shipment, 
did not become complete or binding. The court below held 
the contrary, the instruction to the jury maintaining that the 
contract was complete and binding as soon as the vessel was 
reported; and that, if the parties could not agree as to the ad-
ditional premium, the question was one for the courts to set-
tle ; thus placing this policy upon the footing of those where 
the full premium was fixed, and paid or secured, at the time 
of the execution, and in which ho special provisions concern-
ing the premium are inserted.

These special clauses are very explicit, and are inserted in 
this policy for the benefit of the company. We think, 
independently of the usage and practice of the company under 
these policies, the import of the language used cannot well be 
mistaken.

The right is expressly reserved to charge an additional 
premium upon all vessels reported rating below A 2; and, 
again, the premiums on risks are to be fixed at the time 
of endorsement—that is, when the vessels are reported to be 
noted on the policy. If the construction rested alone upon 
the right to add additional premiums upon a given rate of 
vessels, there might be some ground for the argument that the 
time for fixing them was open; and if the parties could not 
agree, the law must determine the question. But when the 
parties themselves stipulated, not only that in the particular 
case additional premium shall be charged, but that it shall be 
fixed at the time the riskis made known, there would seem to 
be no room for doubt or dispute in the matter. In the present 
case, there is also the additional special provision, namely, 

and such clauses to apply as the company may insert as the 
risks are successively reported,” thus providing for any un-
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foreseen or extraordinary risks that might be claimed under 
the policy.

Even if an arbitrator had been agreed upon to fix the ad-
ditional premium, and he had refused, the contract would have 
been at an end, as the courts could not appoint one. (3 Mer. 
R., p. 507, Wilks v. Davis; 14 Ves., 400, Milner v. Geary; 
Code Napoleon, 1591, 1592; 1 Troplong de vente, nos. 146, 
160;) and certainly they could not fix the premium in this 
case, on the disagreement of the parties, without assuming the 
right to make a contract for them. The premiums were to be 
settled when the risks were reported, not at any other period.

In the case of policies on goods “ in ship or ships,” to be 
afterwards declared, and where the full premium is paid or 
secured at the execution, the policy, even in that case, is a 
mere outline of the contract, to be completed on making the 
declaration; but if not made within the terms of the policy, 
the contract is at an end as respects the particular shipment.

In Entwisle v. Ellis, (2 Hurlst. and Norm., Exch. R. P., 
549, 556, 1857,) Channell, B., observed, speaking of a policy 
of this description, at the time of the making of the policy, 
certain particulars were agreed upon—others were left to be 
settled. The policy was to be on rice, to be warranted free 
from particular average, to be sent “in ship or ships.” Some-
thing more was wanting to make a binding contract. The 
parties can only fill up such particulars as are left in blank so 
as to be consistent with the policy.

Applying this principle to the policy in the present case re-
garding the special clauses therein, something more is required 
to make a binding contract than the declaration of a ship rating 
lower than A 2 to bring the subject within the policy; the 
additional premium fixed by the company was to be paid or 
secured.

We have found very few cases in the books upon the pecu-
liar class of policies before us, and no mention of them in the 
text-writers on the subject of insurance. The case bearing 
more directly than any other upon the point in question is 
Dounville v. the Sun Insurance Company. (12 Louis. Ann. 
R. P., 259.) •
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The contract of insurance there was in an open or running 
policy of the class in which the full premium was paid or se-
cured at the execution. But a modification was afterwards 
made, by which il it was agreed that this policy shall cover 
merchandise to the address of the assured from European ports 
to New Orleans, via Boston or New York, subject to additional 
premium as per tariff.”

The court held that by the terms of the policy, the party 
desiring to be insured upon any particular shipment of mer-
chandise was bound to present to the company an invoice of 
the goods, (this had been provided for in the policy,) and pay 
or secure the premium; that the party was not bound to 
report any shipment except at his election, nor could the 
company demand premium on the same, unless presented for 
insurance; and that, on a policy of the class before the court, 
there must necessarily exist as many contracts of insurance as 
there are endorsements on the policy of separate shipments.

We have examined this case more at large, from the novelty 
of the questions involved, as they do not seem to have been 
the subject of consideration by the courts or text-writers, than 
from any difficulty we have felt in the view to be taken of 
them; and from the examination we have given to the pecu-
liar features of the policy, we entertain no doubt but that the 
changes made, and which have been particularly referred to, 
will be found in practice beneficial both to the insured and 
insurer.

The only defect, perhaps, existing, is the want of a pro-
vision for the case, which may happen, where the declaration 
or report of the ship is not made until the loss is known— 
that is, where the ship and the loss are reported together. 
According to the old form of the policy, the full premium 
being ascertained and fixed at the date of it, it is well settled 
that, though the declaration is not made till the loss is known, 
if made with due diligence after advices of the ship, the under-
writer is liable. There may be some difficulty in applying 
that rule to the class of policies before us. It was rejected in 
the case of Dounville v. the Sun Insurance Company, above 
referred to.
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Upon the whole, after the best consideration we have been 
able to give to the case, we are satisfied the ruling of the court 
below was erroneous, and the judgment must be reversed, and 
a venire de novo.

Mr. Justice CLIFFORD dissented. For his dissenting 
opinion, see the succeeding case of the Sun Mutual Insurance 
Company against Wright—a case similar to the present one.

The  Sun  Mutual  Insu ran ce  Company , Plaintif f  in  Error , 
v. John  S. Wright , use  of  Maxwel l , Wright , & Co.

The principles with respect to a policy of insurance in the preceding case of the 
Orient Mutual Insurance Company against Wright, reaffirmed in the present 
case.

In the correspondence which took place between the insurer and the insured, 
there was no waiver by the former of the right of fixing the premium, nor 
was it claimed or suggested in the communications between the parties at the 
time.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Maryland.

It was entirely similar to the preceding case, except that it 
was contended that the insurance company had waived the 
right of fixing the premium by the conduct of the agent and 
correspondence between the parties.

It was argued by Mr. Cutting for the plaintiff in error, and 
। by Mr. May and Mr. Brent for the defendant.

Mr. Justice NELSON delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the district of Maryland.
The suit below was upon a policy of insurance brought by 

the plaintiff to recover a loss upon coffee on board the vessel 
Mary W. on a voyage from Rio de Janeiro to a port in the 
United States. The questions involved are substantially the
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same as have been examined in the case of the same plaintiff 
against the Orient Mutual Insurance Company, and the de-
cision in that governs the present one.

It was insisted in this case, on the part of the plaintiff below, 
that the company had waived the question as to the premium 
on the declaration or report of the Mary W., as it was bound 
by the act of the agent in making the endorsement on the 
policy, who added simply the words, “not to attach if the 
vessel proved unseaworthy.”

The company were advised, by a letter of their agent, dated 
August 23,1856, of the application of the plaintiff to have the 
coffee in question on the Mary W. entered on his policy; and 
on the 25th of the month they answered, directing the agent 
to inform the plaintiff of the facts the company had previously 
communicated to R. C. Wright, a brother, in relation to the 
vessel, and that they regarded her an entirely unfit vessel for 
a cargo of coffee, and should not consider the policy as attach-
ing to the cargo.

The correspondence with R. C. Wright on the subject was 
under date of the 14th August, same year, and which related 
to a different shipment of coffee on the same vessel.

The plaintiff, notwithstanding the objections of the com-
pany, insisted upon his right to have the coffee covered by the 
policy, and so advised the agent, who communicated the in-
formation to the company. On the 26th of the month, they, 
still insisting that the vessel was unfit for such a cargo, in-
structed the agent to inform the plaintiff that if he claimed 
the property to be covered by the policy, he must consider it 
subject tp the risk of the policy not attaching from the unsea-
worthiness of the vessel. Upon this, the agent entered the 
coffee upon the policy, with the words, “not to attach if vessel 
be proved unseaworthy,” and so advised the company. They, 
on receiving this advice, immediately informed the agent that 
the endorsement was a practical nullity, and directed him to 
inform the plaintiff that they conceded his right to be covered 
by the policy, and that they had no other remedy but to name 
a premium commensurate to the risk, and fixed the premium 
at ten per cent., subject to the conditions of the policy, or two
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and a half per cent, upon a total loss. In answer to this, the 
plaintiff objected to the premium, insisting, if the Mary W. 
rated below A 2, the company were only entitled to an equi-
table rate of premium; and if they and he could not agree, it 
was a proper case for a reference.

The company, in answer to this, respond, that they had 
reserved the right in the policy to fix the premium in case of 
vessels rating below A 2, and that they could not consent to 
its determination by a third person. The plaintiff again de-
nied the right of the company to fix the premium, and thus 
the correspondence terminated^

It is quite apparent that there was no waiver of this right 
of fixing the premium on the part of the company, nor was it 
claimed or suggested in the communications between the 
parties at the time.

Judgment reversed, and a venire de novo awarded.

Mr. Justice CLIFFORD dissenting.
I dissent from the opinion, of the court in this case; and in-

asmuch as the question presented is one of considerable im-
portance, I think it proper to state the reasons of my dissent.

John S. Wright, the present defendant, sued the plaintifts 
in error on a policy of insurance, to recover for a total loss of 
a cargo of coffee, shipped from Rio de Janeiro to New Orleans 
on the schooner Mary W. As appears by the bill of lading, 
the goods were shipped at the port of departure as early as the 
twelfth day of July, 1856, and the vessel sailed for New Or-
leans on the same day. She had stormy weather after her de-
parture ; and on the twenty-ninth day of August following she 
was wrecked upon the rocks, and all her cargo was lost. No-
tice of the shipment was received by the plaintiff on the twen-
ty-third day of August, 1856, and on that day he notified the 
agent of the defendants, residing in Baltimore, of the same, 
and requested him to enter under his policy the cargo of the 
vessel, which consisted of coffee, valued at eighteen dollars 
per bag.

By the terms of the policy the plaintiff was insured, “ on 
account of whom it may concern—loss payable to them,
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lost or not lost—-at and from Rio de Janeiro to a port of the 
United States, on one-half of five thousand bags of coffee, each 
two hundred bags in running marks and numbers, in order 
of invoice, subject to separate average, upon all kinds 
of lawful goods and merchandise laden on board of the 
good vessel or vessels, beginning the adventure upon the said 
goods and merchandises from and immediately following the 
loading thereof on board the said vessel at the place of ship-
ment as aforesaid, and so shall- continue until the said goods 
and merchandise shall be safely landed at the place of destina-
tion, as aforesaid.”

Another clause was, that “ the said goods and merchandise 
hereby insured are valued at eighteen dollars per bag, as in-
terest may appear.”

Payment of the consideration by the assured is expressly 
acknowledged by the terms of the policy, at and after the rate 
of one and one-half per cent.—to return one-fourth per cent., 
if direct to an Atlantic port; to add an additional premium, if 
by vessels rating lower than A 2, or by foreign vessels, subject 
to such addition or deduction as shall make the premiums con-
form to the, established rate at the time the return is made to the com-
pany.

Some reference to the correspondence between the parties 
becomes necessary, in order that the true nature of the con-
troversy may be fully and clearly understood.

Defendants are a corporation, doing business in the city of 
New York; but they have an authorized agent in Baltimore, 
where the defendant resides. Their agent informed them by 
letter, under date of the twenty-third of August, 1856, that 
the plaintiff on that day had requested him to enter this cargo 
under his policy; and in the same letter stated the amount of 
the goods and the name of the vessel. To that letter the de-
fendants replied three days afterwards, saying that they con-
sidered the vessel entirely unfit for a cargo of coffee, and 
should not consider their policy as attaching thereto.

That information was communicated to the plaintiff by the 
agent on the following day; but the plaintiff insisted that the 
goods were covered by the policy; and on the same day the
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defendants were informed by their agent that the plaintiff did 
so insist. They were also furnished by their agent at the 
same time with a letter from the plaintiff, giving his reasons 
for insisting that the cargo should be entered under the policy. 
In that letter he stated that the sole object of open or running 
policies would be defeated, if the underwriters were at liberty 
to decline any risk that might arise under them; and repeated, 
that he considered the defendants bound, by the spirit as well 
as the letter of their policy, to cover the goods at risk on this 
vessel.

Each party was thus fully possessed of the views of the 
other, and of all the circumstances of the case. Neither ap-
pears to have entertained a doubt as to the validity of the con-
tract, and the only matter in dispute between them was the 
fitness of the vessel for such a cargo. But they had further 
correspondence, which it is important to notice, in order to 
understand the real nature of the controversy between the 
parties. Following the order of events, the next letter is the 
reply of the defendants to their agent, which is dated the 
twenty-sixth day of August, 1856, three days before the loss, 
and more than forty days after the vessel had departed on her 
voyage. In that letter they say, after acknowledging the re-
ceipt of the one to which it was a reply, that, with regard to 
the case of the schooner under the policy of the plaintiff, they 
can only repeat their belief that she is an unfit vessel for such 
a cargo, which makes her an unseaworthy risk, and request 
their agent to say to the plaintiffs, that if he deems the prop-
erty covered by the policy, he must so consider it subject to the 
risk of the policy not attaching from the unseaworthiness of the 
vessel.

Pursuant to that letter, the agent of the defendants two days 
afterwards wrote to the plaintiff that the president of the com-
pany “ has requested me to say to you, that he will cover for 
the schooner Mary W., but you must consider it subject to 
the risk of the policy not attaching from the unseaworthiness 
of the vessel,” and made the endorsement on the policy as fol-
lows, dating it on the preceding day:

“August 27, 1856. Schooner Mary W., Rio de Janeiro to 
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New Orleans, on J cargo, 1,830 bags of coffee, at $18 per 
bag—not to attach if vessel be proved unseaworthy—$16,470.” 

When that endorsement was made, in my judgment the 
contract became complete, leaving the additional premium to 
be equitably adjusted between the parties, according to estab-
lished rate of vessels rating under A 2; or, in case of dispute, to 
be settled, like any other controversies, by the judicial tribu-
nals. E. Carver Co. v. Manf. Ins. Co., 6 Gray, 214,

On the following day the agent informed the defendants 
that he had made the endorsement. To that letter they re-
plied on the twenty-ninth day of the same month, saying, in 
effect, that the condition inserted in the endorsement was 
practically a nullity; and as a reason for that conclusion, they 
add, that no risk attaches if the vessel is proven to be unsea-
worthy, but the difficulty is, so to prove them. After some 
other remarks, which it is not important to notice, they go on 
to say, that no other remedy remains except to name a premi-
um commensurate with the risk, which they therein insist it 
is their right to do. Accordingly, they fix ten per cent., sub-
ject to the conditions of the policy, or two and a half per cent, 
against a total loss, and direct their agent to notify the plain-
tiff of their action in the premises, that he may determine on 
which rate he wanted the risk entered. That notice was given 
to the plaintiff by the agent on the second day of September 
following. He objected to the rates named as exorbitant, but 
admitted the right of the company to an equitable rate, and 
insisted that the cargo was covered by the policy. His views 
were communicated by the agent to the defendants on the 
third day of September, 1856, and on the following day they 
struck the risk from their books.

Evidence was introduced by the plaintiff that the premiums 
specified in the body of running policies are nominal, and that 
the true premiums to be charged are fixed by increasing or 
reducing the nominal premium when the risks are reported.

femium notes were given by the plaintiff in this case at the 
policy rate of one and one-half per cent., and were paidi by 
.1In f° the defendants at their maturity, long before the loss 
lu this case. Sums paid for premiums on runni ng policies, 

vol . XXIII. 27
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according to the custom of this company, are returned if no 
risks are reported, but with a deduction of half per cent., 
which is retained by the company for their services. Accord-
ing to the testimony of the agent, he had no power to bind 
the company from the time of the application for insurance 
usntil the answer thereto was received from the company.

Om this state of the ease, the presiding justice instructed the 
jury as follows: “ If the jury shall find from the evidence that 
the defendants executed the policy of the 27th of July, 1855, 
and received from the plaintiff the premium therein mention-
ed, and that their duly-authorized agent in this city made the 
endorsem®nts on the policy which have been offered in evi-
dence-; and shall further find that 1,830 bags of coffee belong-
ing to the plaintiff were shipped on the 12th day of July, 1856, 
at Rio, on board of the schooner Mary W., to be carried to 
New Orleans, and that when the schooner left Rio she was 
seaworthy and in good condition; and shall further find that 
the vessel and cargo were subsequently on the voyage totally 
lost by one of the perils insured against, and that the schooner 
was rated lower in New York than A 2, then the plaintiff is 
entitled to recover for one-half the value of the coffee so lost, 
at $18 per bag, less such additional premium beyond the 1| per 
cent., as in the opinion of underwriters may be deemed ade-
quate for the increased risk to a cargo of coffee shipped in a 
vessel rating below A 2, with interest from thirty days after 
such time as the jury may find the defendants were furnished 
by plaintiff with the preliminary proofs of his loss.”

Under the instructions of the court, the jury returned their 
verdict for the plaintiff, and the defendants excepted. That in-
struction, so far as it is necessary to consider it at the present 
time, affirms that, by the true construction of the policy, the 
contract between the parties under the circumstances of this 
case, as disclosed in the evidence, was complete when the 
shipment of the goods was reported by the plaintiff, and the 
endorsement was made upon the policy by the authorized 
agent of the defendants. In that view of the case I entirely 
concur. When the report was forwarded by the agent, the 
only objection made to the risk was, that the vessel was un-
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suitable, or that she was unseaworthy. That objection was re-
pealed, and finally the plaintiff was told, that if he insisted upon 
the endorsement, it would only be made upon the condition 
that the policy should not attach if it turned out that the ob-
jection of the defendants was well founded. He accepted the 
condition, and the endorsement was so made. After the en-
dorsement was made, it was too late for the defendants to re-
consider the position they had voluntarily assumed. E. Car-
ver Co. v. Manf. Ins. Co., 6 Gray, 214.

Suppose they had a right, as a condition precedent, to de-
mand the payment of the additional premium before making 
the endorsement; they did not insist upon the right, butsvol- 
untarily waived it. They had already received the policy rate 
of one and one-half per cent., and to the present time have 
neglected to refund the same. Pre-payment of the policy rate 
was a sufficient consideration to uphold the contract; and cer-
tainly it will not be denied that they might waive the right to 
claim pre-payment of whatever might be due to them for the 
additional premium contemplated by the policy. But their 
right to demand the additional premium as a condition pre-
cedent to the endorsement cannot be admitted. Such a con-
struction would defeat the policy, and therefore must be re-
jected, unless the language of the instrument is imperative to 
that effect. 1 Phil. Ins., sec. 438, and Kewley v. Ryan, 2 H. 
Black, 343. Policy rate is not the actual rate of adjustment 
between the parties in any case under this instrument, unless, 
perchance, it happens to be the established rate at the time 
the return is made to the company. Crawford v. Hunter, 8 
Term, 16, note.

Addition or deduction from policy rate is to be made in all 
cases so as to make the sum paid and received conform to the 
established rate. Something, therefore, remains to be done in 
respect to every risk, irrespective of the character of the ves-
sel. In case the shipment is by a vessel rating under A 2, or 
y a foreign vessel, an additional premium may be added; but 

there is no stipulation in the instrument that it shall be paid 
in advance of the endorsement; and there is nothing in the 
auguage of the instrument from which to infer that such was
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the intention of the parties. That inference is wholly gratu-
itous, and, in my judgment, unfounded. When adjusted, the 
sum to be paid must conform to the established rate at the 
time the return was made to the company.

If the parties cannot agree what the established rate was at 
that time, like other matters of controversy, it must be settled 
by the judicial tribunals. Harman v. Kenyston, 3 Camp., 
150; 1 Arnold on Ins., 175, 177; Smith’s Mer. L., 208; U. 
S. v. Wilkins, 6 Whea., p. 144. Unless this be the true con-
struction of the policy, then it is a delusion which ought to be 
shunned by every business man. Loss often occurs before 
the notice of the shipment. The insured cannot adjust the 
additional premium until he knows by what vessel the 
shipment has been made, so that, if it be true that the con-
tract is incomplete until the additional premium is adjusted 
and paid, then open or running policies for the insurance of 
goods from distant ports are valueless. They are worse than 
valueless, as generally understood, because they have the effect 
to delude and deceive.

For these reasons, I am of the opinion that the judgment of 
the Circuit Court ought to be affirmed.

Charles  Bliven  and  Edward  B. Mead , Plaint iff s  in  Errob > 
v. the  New  England  Screw  Company .

Where there was a company incorporated for the purpose of making screws, 
and they were sued by certain persons with whom they had been in the habit 
of dealing, for not supplying a sufficient quantity of the manufactured article, 
according to orders which had been given and received, the defence was, that 
the supply manufactured was not equal to the demand, and that the plaintiffs 
knew that the articles were furnished to customers in regular order, according 
to date.

Such custom was not a sufficient defence, unless it was known t<? the other con-
tracting party, and formed a part of the contract.

Parol evidence of usage is generally admissible to enable the court to arrive a 
the real meaning of the parties, who are naturally presumed to have'contrac e 
in conformity with the known and established usage.

But parol evidence of custom and usage is not admitted to contradict or vary 
express stipulations or provisions restricting or enlarging the exercise a 
enjoyrt?nt of the customary right.
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The evidence in this case proved that the plaintiffs knew of the usage of the 
defendants to supply orders as fast as the articles could be made, and accord-
ing to a list kept in a book.

It was correct in the court to construe this evidence, and to instruct the jury 
that if they believed the evidence, it showed that the plaintiffs were chargea-
ble with notice of the defendants’ custom to fill their contracts only in the 
order in which they were accepted and in proportion with each other, and not 
in full, according to the strict terms thereof.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the southern district of New 
York.

Bliven was of Westchester county, and Mead of Brooklyn, 
in the State of New York, and the New England Screw Com-
pany were a corporation created by Rhode Island. The suit 
was brought by Bliven & Mead in the Supreme Court of the 
State of New York, and removed by the defendants into the 
Circuit Court of the United States. The Screw Company 
brought an action against Bliven & Mead in the Circuit 
Court, which will be the subject of the case next reported. 
The suit by Bliven & Mead was against the company for 
not furnishing them with screws enough; and the suit by the 
company against Bliven & Mead was to make them pay for 
what had been furnished. Both suits grew out of the same 
series of transactions, which are fully stated in the opinion of 
the court. The judgment of the court below, in both cases, 
was against Bliven & Mead, and hence both were brought 
up to this court.

They were submitted on printed arguments by Mr. Wright 
for the plaintiffs in error, and by Mr. Stoughton and Mr. 
Jenckes for the defendants in error.

The following were the points made by the counsel, respect-
ively :

Points for Plaintiffs in Error.
!• The specific contracts on which the screws for the recov-

ery of the value of which suit was brought, neither of them 
having been fulfilled, no recovery can be had for the partial 
performance.
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2 Kent’s Commentaries, 509.
See Note a, and cases cited.

II. The delivery of the full quantity of goods agreed upon 
cannot be excused by any custom to deliver only a part.

Linsley v. Lovely, 26 Vt., (3 Deane,) 123.
Schooner Reeside, 2 Sumner, 567.

HI. The custom (as well as the contract) must be mutual. 
Bliven & Mead might with equal propriety set up a cus-
tom, when they order 10,000 gross of screws, to receive but 
1,000, as the New England Screw Company, on accepting 
such order unconditionally, to deliver only the smaller quan-
tity.

Here the custom alleged was all on one side. If screws fell 
in price, Bliven & Mead were obliged to receive the whole. If 
the screws rose in value, Bliven & Mead could only claim 
what the company, in its discretion, saw fit to deliver them. 
Such rise took place.

See Holford v. Adams, 2 Duer, (N. Y.,) 471.
IV. The custom proved was illegal as dangerous, and con-

trary to the policy of the law.
1. It varied express and written contracts.

Hone v. Mutual Safety Ins. Co., 1 Sanford’s Superior 
Court Rep., 137.

The Reeside, 2 Sumner, 569.
2. The delivery of goods at the time and in the quantity 

expressly agreed on is as obligatory as the payment of money. 
A debtor’s custom to pay his debts “ in course, and as far as he 
consistently can in view of his obligations to his other credit-
ors,” will not excuse him from paying his notes given without 
any such limitation.

V. 1. Custom, to be legal, must be the general custom of 
the trade, and not, as was this case, the custom of the party 
only.

2. What was proved was not properly a custom, but was a 
habit of the defendants in error, to fulfil their obligations only 
so far as they found it convenient.

VI. If such custom (or habit) could legally be proved, the 
extent and effect thereof should have been submitted as a
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question of fact to the jury under the evidence, and not deter-
mined by the court.

The points on behalf of the defendants in error were the fol-
lowing, as taken from the brief of Jfr. Jenckes:

I. The evidence of the custom of the New England Screw 
Company to fill orders in part only was properly admitted 1 
under the general rules as to the admissibility of evidence of 
customs and usages.

These rules have been fully established in this court.
“Evidence of this character is received for the purpose of 

ascertaining the sense and understanding of parties by their 
contracts, which are made with reference to such usage or cus-
tom, for the custom then becomes a part of the contract, and 
may not improperly be considered the law of the contract,” 
&c.

Renner v. Bank of Columbia, 9 Wheaton, 581, citing 
Yeaton v. Bk. Alexandria, 5 Cranch, 49.

Mills v. Bank of U. S., 11 Wheaton, 431.
Bank of Washington v. Triplet et al., 1 Pet., 25.
Van Ness v. Packard, 2 Pet., 137.
Cookendorfer v. Preston, 4 How., 324.
Bowling v. Harrison, 6 How., 258.
Adams v. Otterback, 15 How., 544.

And in the Circuit Courts of the United States—
Trott v. Wood, 1 Callison, 442.
The Reeside, 2 Sumner, 569.

See, also, the following text-writers:
1 Black. Com., 75.
2 Stark, on Evidence, 258.
1 Phill, on Evidence, 556.
2 Greenleaf on Evidence, secs. 251, 252.
Smith’s Merc. Law, 29, 30, and note.

And the following cases:
Gabbay v. Lloyd, 3 Barn, and Cres., 793.
Stewart v. Cautty, 8 Mees, and Wels., 160, citing Perly

v. Royal Exch. Co., 1 Burr, 341.
Ougier v. Jennings, 1 Camp., 505.
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Palmer v. Blackburn, 1 Bing., 61.
Yeates et al. v. Pim et al., 1 Holt., 92.
Noble v. Kennoway, Doug., 510.
Loring v. Gurney, 5 Pick., 15.
Naylor v. Semmes, 4 G. and J., 274.

II. The contracts for the sale of screws by the defendant 
company were subject to the custom of the defendant com-
pany, to fill the same in part only.

1. Because it was a usage of trade.
The defendant company were the only manufacturers of 

gimlet or sharp-pointed screws in the world, at the time of 
making the contract. Any usage or custom, therefore, which 
they had established, which was “known, certain, uniform, 
reasonable, and not contrary to law,” was the usage and cus-
tom of the trade. This usage was, and was well known to be, 
to fill orders in part only; and the contract with the plaintiffs 
was made subject to and controlled by this custom.

See the following authorities:
Renner v. Bank of Columbia.
Mills v. Bank of United States.
Van Ness v. Packard.
Cookendorfer v. Preston.
Bowling v. Harris.
Adams v. Otterback, as cited above.
2 Greenleaf on Evidence, secs. 251, 252, and notes.
Stewart v. Cautty, ubi sup.

2. Because it was the usage of an individual, and the plain-
tiffs, having dealt with the defendant company, and corres-
ponded with them, were chargeable with notice; and in this 
case, the evidence showed that they had actual notice.

See, also, as to the law governing the usage and habit of 
trade of an individual, the following authorities:

2 Greenleaf on Evidence, secs. 251, 252.
Loring v. Gurney, 5 Pick., 15.
Naylor v. Semmes, 4 G. and J., 274.
Noble v. Kennoway, Doug., 510.

Mr. Justice CLIFFORD delivered the opinion of the court.
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This is a writ of error to the Circuit Court of the United 
States for the southern district of New York.

According to the transcript, the suit was originally insti-
tuted in the Supreme Court of the State of New York by the 
present plaintiffs, who were citizens of that State; but was 
afterwards regularly removed, under the twelfth section of the 
judiciary act, into the Circuit Court of the United States, be-
cause the corporation defendants were citizens of the State of 
Rhode Island.

It was an action of assumpsit, brought to recover damages 
for the supposed breach of six separate and distinct contracts, 
in which the defendants, as was alleged in the declaration, stip-
ulated to deliver to the plaintiffs, pursuant to their written 
orders given at sundry times, certain quantities of screws, 
usually denominated wood screws, of various sizes and de-
scriptions, as were therein specified. Readiness to perform 
on the part of the plaintiffs, and neglect and refusal on the 
part of the defendants to deliver the goods, after seasonable 
demand, constituted the foundation of the respective claims 
for damages, as alleged in the declaration. Those claims are 
set forth in eighteen special counts; to which are also added 
the common counts, as in actions of indebitatus assumpsit. Of 
the several contracts, the first is alleged to have been made 
on the seventh day of October, 1852, and the last on the nine-
teenth day of April, 1853.

At the May term, 1855, the parties went to trial upon the 
general issue. To prove the several agreements, the plaintiffs 
relied on certain correspondence which had taken place be-
tween the parties upon this subject, consisting of letters writ-
ten by the plaintiffs to the defendants, in the nature of orders 
or requests for the goods, and the replies thereto written by 
the defendants.

As appeared by the proofs, the plaintiffs were merchants, 
engaged in buying and selling hardware, and the defendants 
were engaged in manufacturing the description of goods speci-
fied in the declaration. They were in point of fact the sole 
manufacturers of the article in the United States, and were 
constantly receiving orders for the article from their customers
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faster than they could fill them, and for larger quantities than 
they were able to produce.

Orders had been given for this article by the plaintiffs prior 
to the date of this controversy; but the evidence in the case 
does' not show when their dealings commenced. Six orders 
of like import were given by the plaintiffs, during the fall of 
1852 and the early part of the year 1853, for large quantities 
of the article, of various sizes and description. This suit was 
brought to recover damages for not filling those orders, which, 
it is insisted by the plaintiffs, had been accepted without any 
reservation. Some of them had been filled in part only, and 
others had not been filled for any amount, when the suit was 
commenced.

It was denied by the defendants that the orders had been 
accepted without condition. On the Contrary, they insisted 
that the plaintiffs well knew that the supply was greatly less 
than the demand, and that the orders were only accepted to 
be filled in their turn, as the defendants were able to produce 
the article.

To support the first three counts of the declaration, the 
plaintiffs, among other things not necessary to be noticed, 
introduced three letters—two from themselves to the defend-
ants, and the reply of the defendants to the same. Reference 
will only be made to such brief portions of the correspondence 
as appear to be essential to a proper understanding of the 
legal questions presented in the bill of exceptions.

Dissatisfaction was first expressed by the plaintiffs in their 
letter dated on the 30th day of September, 1852. In that com-
munication, they simply refer to the long delay that has occur-
red in filling their orders, and furnish a memorandum of the 
amount and sizes of the article claimed by them to be due and 
not delivered, under their order of the 29th of June of the 
same year. They state, that after three months’ delay, only 
about one and one-fourth per cent, of the same has been fill® > 
and that they have not a gross of screws under an inch in 
their stock. Request was also made in the same communica-
tion that the plaintiffs would send at once all they could o 
the article, and the balance of the same as soon thereafter as
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it was possible. That request was, in effect, repeated in an-
other letter, written on the 5th day of October, 1852; and on 

• the 17th day of the same month, the defendants replied, say-
ing that the order referred to would be taken up at the earliest 
possible day.

No further correspondence applicable to the first three 
counts was introduced by the plaintiffs in the opening of .the 
case.

They then gave evidence to prove the second agreement, as 
alleged in the fourth, fifth, and sixth counts of the declaration. 
For that purpose, they introduced two letters—one from them-
selves to the defendants, dated on the 15th day of October, 
1852; and the other from the defendants to them in reply, 
dated on the following day. Their letter to the defendants 
contained an order for three thousand seven hundred and fifty 
gross of screws, half to be delivered by the 15th day of March 
then next, and the other half a month later, subject to the 
regular discount at the time of delivery. That order was 
given thus early, as the plaintiffs stated, with a view to avoid 
thereafter the inconvenience they had suffered from not having 
their orders filled, and because they anticipated a short supply 
of the article the next season. In the same letter, they in-
formed the defendants that it was given as an additional order, 
and requested that those previously sent might be filled with-
out further delay.

To that communication the defendants replied, acknowl-
edging its receipt, and saying that the order had been entered 
in their books, to be executed at the times named. They also 
referred to the previous orders, saying they would do what 
they could to fill them before navigation closed on the canals; 
but added, that they could only take them up in course, as 
they had a great many orders from other parties in the same 
condition.

Evidence was then offered by the plaintiffs to prove the 
third agreement, as alleged in the seventh, eighth, and ninth 
ounts of the declaration. To support those counts, two 

letters were introduced—one from the plaintiffs to the defend-
ants, dated the 4th day of November, 1852; and the reply of
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the defendants to the same, which was dated on the sixth day 
of the same month. By the letter first named, the defendants 
were furnished with another order of the plaintiffs for an 
additional quantity of screws, and were requested to place the 
order in their books, to be filled as fast as possible, at a given 
rate. Previous orders were also referred to in the same letter, 
and. the plaintiffs complain that they have not been filled in 
their turn; adding, that they have not a gross of gimlet-point 
screws in their store, and earnestly requested the defendants 
to send them a lot by steamboat on the following day. Two 
days afterwards, the defendants acknowledged the receipt of 
the order, and informed the plaintiffs that it had been entered 
in their books, to be taken up in course.

Those letters constitute the only evidence offered by the 
plaintiffs in the opening to prove the third agreement.

They then gave in evidence another order from themselves 
to the defendants, to prove the fourth agreement, as alleged in 
the tenth, eleventh, and twelfth counts of the declaration. It 
was dated on the 7th day of November, 1852. In the same 
communication, they stated that they were in great want of a 
certain description of screws, and expressed the hope that the 
plaintiffs would send what they could of the article by steam-
boat without delay, adding: “We have always said, send 
what you can of our orders as fast as you get a case or;two 
ready, or to that effect.” To that letter the defendants re-
plied, under date of the 19th of the same month, saying that 
the best they could do was to enter the order, to be taken up 
in course, intimating that perhaps it might be accomplished 
in about two months.

Similar evidence was given to prove both the fifth and the 
sixth agreements, as alleged in the six remaining counts of 
the declaration. Two orders given by the plaintiffs were 
introduced for that purpose. One was dated on the 10th day 
of February, 1853, and the other on the 19th day of April, of 
the same year. They were each for twenty thousand gross 
of screws; and the defendants were requested to enter the 
orders in their books, to be filled as soon as possible after they 
should have completed those previously given. Separate
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answers were given by the defendants to each of these orders, 
to the effect that they would be entered in the books of the 
defendants, to be taken up in course or in their turn, and be 
filled when they reached them, as far as they should be able 
to do so, consistently with their obligations to other customers.

No part of the two orders last named had been filled when 
this suit was commenced. Demand was made of the defend-
ants, on the 30th day of September, 1853, for the delivery of 
such proportions of the several orders as had not been previ-
ously filled. At the same time, the plaintiffs rendered their 
account, and tendered to the defendants their promissory notes 
for the respective sums which would become due to the de-
fendants on making such delivery.

Such was the substance and effect of the evidence intro-
duced by the plaintiffs in the opening, so far as it is necessary 
to consider it at the present time. Many other matters were 
stated in the correspondence; but as they are not material to 
this investigation, they are omitted.

To maintain the issue on their part, the defendants, among 
other things, introduced a letter from the plaintiffs, addressed 
to them, dated on the 3d day of September, 1852, in which 
inquiry was made of the defendants why they did not fill the 
orders given by the plaintiffs. They also stated in the same 
letter that not a week passed without their hearing of the 
defendants taking and executing orders from other customers; 
hut admitted in effect that they had long since been given to 
understand the rule of business adopted by the defendants in 
that behalf, and only complained that precedence was given 
to the first orders from other customers.

Testimony was also introduced by the defendants, that they 
had some five hundred customers, and that the orders of the 
plaintiffs had been taken up and filled in proportion to the 
orders given by other customers, as the defendants manufac-
tured the article and were able to deliver the goods. To that 
testimony the plaintiffs objected; but the court overruled the 
objection, and it was admitted, and the plaintiffs excepted.

All of the orders given by the plaintiffs, except the two last 
uamed, were filled in part, and, as the defendants proved, in
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due proportions to the orders of other customers, as the article 
was produced. They also proved, that when orders were given 
and accepted without the price of the article being agreed, it 
was their custom, and according to the usage of their busi-
ness, to charge at the rates ruling at the time of the delivery; 
and if during the interval the discount from fixed rates had 
increased, the purchaser had the benefit of the allowance; but 
if prices had risen, and the discount was less, then the pur-
chaser paid according to the increased price. To this testi-
mony, as to the usage of the defendants’ business, the plain-
tiffs objected, but the court overruled the objection; and the 
testimony having been admitted, the plaintiffs excepted. That 
practice, however, was not applicable to customers who were 
not duly notified of the usage, but all such had their orders 
filled at former rates. Orders from other customers were 
received by the defendants throughout the period of these 
transactions, but they refused to accept orders from new par-
ties.

Proof was also offered by the defendants, tending to show 
that the profit to the manufacturer was less upon the small 
sizes of the article than upon the large, and it was admitted 
by their counsel that the market price of the goods advanced 
after the orders of the plaintiffs were given. Much additional 
testimony was introduced on the one side and the other, to 
which it is not necessary to refer, for the reason that it pre-
sents no question for the decision of this court. On this state 
of facts, the presiding justice instructed the jury to the efiect 
that the several contracts for the sale of the goods by the 
defendants to the plaintiffs were subject to the custom of the 
defendants to fill the same in part only, and that the plaintiffs, 
from having been dealers with the defendants, and from the 
correspondence between them, were chargeable with notice of 
the defendants’ custom to fill their contracts only in the order 
they were accepted, and in proportion with each other, an 
not in full, according to the strict terms thereof. Under th® 
rulings and instructions of the court, the jury returned their 
verdict for the defendants, and the plaintiffs excepted to t e 
instructions. Exception was taken to two of the rulings o
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the court and to each of the instructions to the jury, hut they 
present only one question for decision, and therefore may well 
be considered together. No evidence of general usage or cus-
tom in the ordinary sense of those terms was offered in this 
case, and no question touching the general rules of law upon 
that subject is presented for the decision of this court. It may 
also be safely admitted that the custom of a party to deliver a 
part of a quantity of goods contracted to he delivered, though 
invariable, cannot excuse such party from a full compliance 
with his contract, unless such custom is known to the other 
contracting party, and actually enters into and forms a part of 
the contract. Mere knowledge of such a usage would not be 
sufficient, but it must appear that the custom actually consti-
tuted a part of the contract. But when it appears that such 
custom was well known to the other contracting party as 
necessarily incident to the business, and actually formed a 
part of the contract, then it may furnish a legal excuse for the 
non-delivery of such a proportion of the goods as the general 
course of the business and the usage of the seller authorize, 
for the reason that such general usage, being a part of the 
contract, has the effect to limit and qualify its terms. Linsley 
fl. Lovely, 26 Vt., 137. Customary rights and incidents, uni-
versally attaching to the subject matter of the contract in the 
place where it was made, are impliedly annexed to the lan-
guage and terms of the contract, unless the custom is particu-
larly and expressly excluded. Parol evidence of custom, 
consequently, is generally admissible to enable the court to 
arrive at the real meaning of the parties, who are naturally 
presumed to have contracted in conformity with the known 
and established usage. But parol evidence of custom and 
usage is not admitted to contradict or vary express stipulations 
or provisions restricting or enlarging the exercise and enjoy-
ment of the customary right. Omissions may be supplied, in 
some cases, by the introduction of the custom, but the custom 
cannot prevail over or nullify the express provisions and stip-
ulations of the contract. 2 Add. on Con., 970. Proof of 
usage, says Mr. Greenleaf, is admitted either to interpret the 
meaning of the language of the contract, or to ascertain the
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nature and extent of the contract, in the absence of express 
stipulations, and where the meaning is equivocal or obscure. 
1 Greenl. Ev., sec. 292. Its true and appropriate office is to 
interpret the otherwise indeterminate intention of the parties, 
and to ascertain the nature and extent of their contracts, 
arising not from express stipulations, but from mere implica-
tions and presumptions, and acts of a doubtful or equivocal 
character. The Reeside, 2 Sum., 564. Nothing can be plainer 
than the proposition, that the evidence in the case proved that 
the supply with the defendants was much less than the de-
mand of their customers. To avoid dissatisfaction, therefore, 
they were obliged to devise some system which would enable 
them to do equal justice among those who were properly com-
peting for the article. Accordingly, they adopted a rule to 
accept all such requests, and to enter the list in a book kept 
for the purpose, and to fill them as far as possible in the 
order they were received. They had been in business for 
some time, and that rule had become the custom of their trade, 
and, as such, was well known to the plaintiffs during all the 
time of these transactions. Many of their orders thus given 
at short intervals had been expressly accepted to be filled in 
turn or in course, and the correspondence plainly showed that 
the plaintiffs well knew what was meant by those terms. Evi-
dence to prove that the orders had been taken up in turn, and 
filled in proportion to the orders given by other customers, 
was therefore admissible, in order to show that the defendants 
had fulfilled their contract, and done no injustice to the plain-
tiffs ; and it is equally clear that evidence to show what ha 
been the usage of the defendants’ business was also admissible, 
because that usage constituted an essential part of the severa 
contracts which were the subjects in controversy. Renner v. 
Bank of Columbia, 9 Wheat., 588. After what has been re-
marked, one or two additional observations respecting t e 
instructions given to the jury will be sufficient. Written evi 
deuce, as a general rule, must be construed by the court, an 
the first instruction was confined to that purpose. It givea 
the true exposition of the correspondence, and therefore is no 
the subject of error. It is insisted by the counsel of the p ain
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tiffs that the second instruction withdrew the evidence of 
notice from the consideration of the jury.

We think not, and for two reasons. In the first place, it 
was the proper duty of the court to construe the correspond-
ence, and that of itself was sufficient to justify the charge. 
But the charge must receive a reasonable interpretation. In 
effect, the jury were told that the evidence, if true, showed 
that the plaintiffs had notice of the custom of the defendants 
in regard to the filling of the orders. It did not withdraw the 
question as to the credibility of the witnesses from the con-
sideration of the jury, and that was all that could properly be 
submitted to their determination. In view of all the circum-
stances, we think the exceptions must be overruled. The 
judgment of the Circuit Court is therefore affirmed, with costs.

Charles  Bliven  and  Edwa rd  B. Mead , Plainti ffs  in  Error , 
v. the  New  England  Screw  Company .

Where the screw company sued persons who had received the manufactured 
articles, and the defence was, that the whole amount which had been ordered 

ad not been delivered, the contracts for the sale and delivery of the screws 
were subject to the custom of the plaintiffs to fill the same in part only. 

ee the report of the preceding case.

This  case was brought up by writ of error from the Circuit 
ourt of the United States for the southern district of New 

York.
It was the case mentioned in the preceding report, as the 

one in which the screw company sued Bliven & Mead for 
e articles which had been furnished; and in which the de- 

®nce was, that the amount contracted for had not been sup- 
P led, and consequently the contract had been broken.

ee the report of the preceding case.

Mr- Justice CLIFFORD delivered the opinion of the court.
is case comes before the court upon a writ of error to the 

ircuit Court of the United States for the southern district of 
vol . xxiii. 28
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New York. It was an action of indebitatus assumpsit, brought 
by the present defendants to recover the amount due them for 
certain goods sold by them to the plaintiffs in error, who were 
the original defendants. At the May term, 1855, the parties 
went to trial upon the general issue. To prove the issue on 
their part, the plaintiffs introduced a letter from the defend-
ants, dated on the seventeenth of May, 1853, and addressed to 
the plaintiffs. In that letter the defendants acknowledged the 
receipt of the plaintiffs’ account, but claimed a small deduction 
for an alleged error. Evidence was then introduced by the 
plaintiffs, tending to show that account was correct.

Having proved their account, the plaintiffs rested their case.
To maintain the issue on their part, the defendants set up 

that the goods charged in the account had been delivered to 
them in pursuance of certain contracts made between the par-
ties, in which the plaintiffs had agreed to sell and deliver to 
them large quantities of screws usually denominated wood 
screws, of various sizes and descriptions, but that they had 
failed to fulfil their contracts. They admitted that a part of 
the goods had been delivered; but, inasmuch as no one of the 
contracts had been completed, they insisted that a recovery 
could not be had for a partial performance.

Their defence was sustained by the same evidence as that 
introduced by them in the preceding case, and the plaintiffs 
offered the same evidenee in reply as they had in the other 
case, to make out their defence. Similar exceptions were 
taken by the defendants to the rulings of the court in admitting 
their testimony as to the course of business, and the usage o 
the plaintiffs’ trade. After the evidence was closed, the court 
instructed the jury that the several contracts for the sale an 
delivery of the screws by the plaintiffs to the defendants were 
subject to the custom of the plaintiffs to fill the same in pa 
only. Under that instruction, the jury returned their ver ic 
in favor of the plaintiffs for the amount of the account, toget er 
with interest, and the defendants excepted. No question is 
presented in the bill of exceptions that has not already een 
considered and decided by this court in the preceding case. 
Eor the reasons there given, we think the rulings and ins ru 
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tions of the Circuit Court were correct, and refer to those rea-
sons for the grounds on which the conclusion in this case rests. 
The judgment of the Circuit Court is therefore affirmed, with 
costs.

Edwar d  Mint urn , Compla inan t  and  Appellant , v . James  B. 
Larue , Carlis le  P. Patterson , and  John  R. Fouratt .

The charter of the town (now city) of Oakland, in California, which conferred 
upon the corporation power to regulate ferries, did not give an exclusive 
power, and therefore the corporation did not possess the power to confer upon 
others an exclusive privilege to establish them.

The difference pointed out between this charter and those grants which are ex-
clusive.

This  was an appeal from the Circuit Court of the United 
States for the northern district of California.

Minturn filed his bill against the defendants, claiming a 
right, under the authorities of the town of Oakland, to estab-
lish a ferry, exclusively, between the city of San Francisco and 
the city of Oakland. The bill prayed for a perpetual injunc-
tion to restrain the defendants from running the steamboat 
San Antonio or any other steamboat or vessel between the 
two places. The defendants demurred to the bill, and the 
Circuit Court sustained the demurrer. The complainant ap-
pealed to this court.

The case was argued by Mr. Johnson for the appellant, and 
by Mr. Stanton for the appellees.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the district of California.
The bill was filed by the complainant in the court below to 

restrain the defendants from running a ferry between the city 
of San Francisco and the city of Oakland, on the opposite side 
of the bay, and which, it is claimed, is in violation of the ex- 



436 SUPREME COURT.

Minturn v. Larue et al.

elusive privileges belonging to him under the authority of 
law. The authority, as set forth in the hill, is derived from 
the charter of the town (now city) of Oakland. The 3d sec-
tion of the charter (passed May 4, 1852) provided that “ the 
board of trustees shall have power to make such by-laws and 
ordinances as they may deem proper and necessary; ” among 
other things, “to lay out, make, open,, widen, regulate, and 
keep in repair, all streets, roads, bridges, ferries,” &c., “wharves, 
docks, piers, slips,” &c.; “ and to authorize the construction 
of the same; ” “and with a view to facilitate the construction 
of wharves and other improvements, the lands lying within 
the limits aforesaid, (that is, of the corporation,) between high 
tidq and ship channel, are hereby granted and released to said 
town.”

It is admitted, if the authorities of the town of Oakland pos-
sessed the power under the charter to grant an exclusive right, 
of ferries between that place and the city of San Francisco, the 
complainant has become vested with it. The question in the 
case, therefore, is, whether or not the power was conferred by 
this 3d section of the charter.

It is a well-settled rule of construction of grants by the Leg-
islature to corporations, whether public or private, that only 
such powers and rights can be exercised under them as are 
clearly comprehended within the words of the act or derived 
therefrom by necessary implication, regard being had to the 
objects of the grant. Any ambiguity or doubt arising out of 
the terms used by the Legislature must be resolved in favor of 
the public. This principle has been so often applied in the 
construction of corporate powers, that we need not stop to refer 
to authorities.

Now, looking at the terms of the grant in this case, an 
giving to them their widest meaning either separately or in 
the connection in which they are found, or with the object for 
which the power was conferred, we find, indeed, a power to 
establish and regulate ferries within the corporate limits o 
the town, but not an exclusive power. Full effect is given to 
the words in which the power is granted, when the simp e 
right is conceded to establish and regulate ferries. If tie 
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grant had been made to an individual in the terms here used, 
the question would have been too plain for argument. In our 
judgment, it can have no wider interpretation, though made 
to a corporation. It must be remembered that this is not the 
case where the Crown or the Legislature has aliened to a mu-
nicipal corporation its whole power to establish and regulate 
ferries within its limits, as may be found in some of the ancient 
charters of cities in England and in this country. In those 
cases, the municipal body, in respect to this legislative or 
public trust, represents the sovereign power, and may make 
grants of ferry rights in as ample a manner as the sovereign. 
The error, we think, in the argument for the appellant is, in 
confounding this grant with these ancient charters, or those 
of a like character. But on referring to them, it will be seen 
that the form of the grant is very different, much more par-
ticular and comprehensive, leaving no doubt as to the extent 
of the power. (25 Wend. R., 631, Costar v. Brush.) So here : 
if the Legislature had intended to confer their whole power 
upon this corporation to establish and regulate ferries within 
its limits, or a power to grant exclusive ferry rights therein, a 
very different form of grant would have been used—one that 
would have expressed the intent of the law maker to part with 
the exclusive power over the subject, and vest it in the grantee. 
In the form used, no such intent appears or can be reached, 
except by a very forced interpretation, which we are not at 
liberty to give, according to well-settled authority. (11 Pet., 
422; 8 How., 569; Mills et al. v. St. Clair Co. et al., 16 ib., 
524, 534; Fanning v. Gregoire.)

In Mills v. St. Clair Co., the court, speaking of a ferry grant, 
said that in a grant like this by the sovereign power, the rule 
o construction is, that if the meaning of the words be doubt- 
u, they shall be taken most strongly against the grantee and 
or the Government, and therefore should not be extended by 

implication beyond the natural and obvious meaning of the 
words; and if these do not support the claim, it must fall.

again, in Fanning v. Gregoire, speaking on the same 
su ject, the court say: The exclusive right set up must be 
c ear y expressed or necessarily inferred, and the court think 
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that neither the one nor the other is found in the grant to the 
plaintiff, nor in the circumstances connected with it.

As the town of Oakland had no power, according to the 
above construction of the charter, to establish an exclusive 
right of ferries within its limits, it follows that it did not pos-
sess the power to confer upon others an exclusive privilege to 
establish them.

The power conferred is to make (meaning to establish) and 
regulate ferries, or to authorize the construction (meaning the 
establishment) of the same.

We think the court below was right, and that the decree 
must be affirmed.

Salvador  Castro , Appellant , v . Thomas  A. Hendri cks , Com -
mis sioner  of  the  General  Land  Office .

Where there were two separate claimants of land in California, both claiming 
under one original grant, and the surveyor, in running out their lines, disre-
garded the limits of the original grant, and included within one of the surveys 
a large portion of Government land, the Commissioner of the General Land 
Office was right in refusing to issue a patent founded on such erroneous 
survey.

This  was an appeal from the Circuit Court of the United 
States for the District of Columbia.

It was a petition to the Circuit Court for a mandamus to 
Hendricks, commanding him to prepare a patent for some 
land in California; secondly, to cause said patent, when ready 
for the requisite signatures of the appropriate officers, to be 
presented to the recorder of the land office and the President 
of the United States, or other proper officers of the Govern-
ment, for their respective signatures; thirdly, to deliver the 
patent so prepared and duly subscribed to the petitioner.

A rule was laid upon the Commissioner to show cause why 
a mandamus should not issue as prayed. On the 10th of June, 
1858, he filed his answer and exhibits. Whereupon the court 
adjudged that the cause shown was sufficient, and dismisse 
the petition. The petitioner appealed to this court.
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In 1839, there was a grant of land to Antonio Buelna, of 
the extent of four square leagues, a little more or less. In 1849, 
the widow of Buelna and her then husband sold to Castro one 
league of land in the location known by the name of San Gre-
gorio, situated on the coast to the north of Santa Cruz, and 
which land, consisting of four leagues, was the property of 
Antonio Buelna.

In 1852, another deed was made for more definite bounda-
ries, which contained certain courses and distances. Three 
leagues of this land were confirmed to the widow of Buelna, 
(then Madame Rodrigues,) and surveyed for her, giving her 
that quantity. About this there was no controversy.

Castro petitioned for his confirmation, and in January, 1856, 
the District Court decreed in his favor, referring to the de-
scription substantially the same as that contained in the sec-
ond deed, above mentioned, adding these words: “ The tract 
hereby confirmed, containing by estimation one square league, 
and being the same land described in the conveyance to claim-
ant, filed before said board, and constituting a part of the rec-
ord in this cause.”

After the confirmation, a survey was made on behalf of the 
petitioner, under the authority of the surveyor general of Cal-
ifornia, who signed it on the 19th of November, 1857. Being 
approved by him, it -was returned to the General Land Office.

The Commissioner examined the survey in connection with 
the grant to Buelna, the two deeds, and the decree of confirma-
tion, and came to the conclusion that the lines of the survey 
ran out of the grant to Buelna into the Government land, and 
gave to Castro two leagues and a half more land than he ought 
to have, the surplus being taken from the lands of the United 
States.

. n the 3d of February, 1858, the Commissioner signed, 
With a view to transmission, instructions to the surveyor gen-
eral to the effect that he should cause a further and careful 
examination to be made in the whole matter, and report the 
result, with his decision as to the true boundaries of the league 
confirmed to Castro, and the three leagues to Madame Rod-
rigues.
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The petitioner appealed to the Secretary of the Interior, 
who affirmed the decision of the Commissioner of the Land 
Office, who refused to issue a patent founded upon what he 
considered to be an erroneous survey.

In May, 1858, the petitioner applied to the Circuit Court 
for a mandamus, as before stated.

The case was argued in this court by Mr. Hepburn, upon a 
brief filed by himself and Mr. Brent, for the appellant, and by 
Mr. Black (Attorney General) for the appellee.

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellant petitioned the Circuit Court for a writ of 

mandamus, to be directed to the Hon. Thomas A. Hendricks, 
Commissioner of the Land Office, commanding him to prepare 
and provide a patent to the appellant for a parcel of land in 
California, which had been confirmed to him by the decree of 
the District Court for the northern district of California, and 
is described in a survey approved by the surveyor general of 
that State.

It appears from the petition and answer, and the papers filed 
in the Circuit Court, and forming a part of the record, that 
in the year 1839 the Governor of California granted to An-
tonio Buelna a tract of land known as San Gregorio, of the 
extent of four square leagues, a little more or less, as is shown 
in the sketch attached to the expediente. In 1849, the repre-
sentatives of Buelna (his widow and her husband) sold to the 
appellant one league of land in the location of San Gregorio; 
and in 1852 they executed a deed, conveying the same land, 
by the description of one league of land, in the place known 
by the name of San Gregorio, on the coast north of Santa 
Cruz, being part of a tract of land of four leagues, granted by 
the Government to Antonio Buelna, and the same is declared 
to be situate and bounded as follows, and containing one 
league, more or less: commencing at a stake marked A, in 
the Canada de los Tunis, w’here the Arroyo de los Tunis comes 
out of the mountains; thence running southerly with the ridge 
of the mountains to the stake marked B, in the Arroyo 
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Hondo; thence following said Arroyo Hondo until it meets 
the Arroyo de San Gregorio; thence, following the Arroyo de 
San Gregorio, to a stake marked C on a white rock in the 
mountain, situate on the west side of said arroyo; thence 
northwardly, about two miles, to a high conical peak of the 
mountain, on which is placed stake marked D; thence east-
erly to the place of beginning.

Separate claims were presented by the widow of Buelna and 
Salvador Castro for their respective portions of the rancho San 
Gregorio, and separate decrees of confirmation were made in 
the District Court. The decree in favor of Madame Buelna 
is for three square leagues of the land within the boundaries 
described in the plan attached to the expediente, and referred 
to in the original grant, copies of which are on file in the 
cause. Salvador Castro was confirmed to the tract of land 
described in the deed by the metes and bounds before men-
tioned, with the addition, “ being portion of the four leagues 
granted April 16, 1839, by J. B. Alvarado to Antonio Buelna, 
and known as San Gregorio, the tract hereby confirmed con-
taining, by estimate, one square league, and being the same 
land described in the conveyance to the claimant.” The two 
decrees were communicated to the surveyor general of Cali-
fornia in 1857, and his returns are filed as testimony in the 
cause. He has laid off to Madame Buelna the three square 
leagues confirmed to her, and has surveyed for the appellant 
a tract within the specific calls of the deed and decree of 
fifteen thousand seven hundred and 54-100 acres. It is appa-
rent, from this statement, that the surveyor general has en-
tirely disregarded the limits of the rancho San Gregorio, and 
the restrictions as to quantity in the grant of Alvarado, Gov-
ernor of California, of April, 1839. But these, for the object 
before the court, were the controlling calls in the deed, as well 
as in the decree. The primary object of the act, “To ascer-
tain and settle the private land claims in the State of Califor-
nia,” approved 3d March, 1851, was to distinguish the vacant 
and public lands from those that were private property; and 
tor this purpose, an inquiry into pre-existing titles became 
necessary. To accomplish this, every person claiming lands 
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in California, by virtue of any right or title derived from the 
Spanish or Mexican Government, was required to present the 
same to a hoard of commissioners. The mesne conveyances 
were also required, but not for any aim of submitting their 
operation and validity to the board, but simply to enable the 
board to determine if there was a bona fide claimant before it 
under a Mexican grant; and so this court have repeatedly de-
clared that the Government had no interest in the contests 
between persons claiming ex post facto the grant. United 
States v. Sutter, 21 How. S. C. R., 170.

The authentic evidence of what is private property is to he 
found in the grants of the Government of California, and not 
in the mesne conveyances. Nor is this Government charged 
to decide between claimants in the condition of those inter-
ested in the rancho San Gregorio. It was entirely competent 
for the District Court to connect the claims arising under the 
same grant, and it will be its duty, in superintending the exe-
cution of the decrees of that court in such cases, to look to the 
evidence furnished by the grant itself as overruling in deter-
mining questions of boundary and location.

In the case of the United States v. Eossatt, 21 How., 445, 
this court had occasion to refer to the limits of the authority 
of the courts of the United States under the act of the 3d 
March, 1851, before cited. We stated in that case, that if 
questions of a judicial nature arose in the settlement of the 
location and boundary of the grants confirmed to individuals, 
the District Court was empowered to settle those questions 
upon a proper case being submitted to it before the issue of 
the patent; and in such a case, the judgment may properly 
extend to the confirmation of the survey, and an order for a 
patent to issue. But it was not the expectation of this court 
that the surveyor general should make returns to the District 
Court in every case, nor did they imply that the validity of a 
survey depended on the recognition of that court, or its incor-
poration into a decree of the court. The surveyor general o 
California was charged with the duty to cause all private 
claims which shall be finally confirmed to be accurately sur 
veyed, and to furnish plats for the same; and in the location
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of the said claims, he was invested with such power and 
authority as are conferred on the register of the land office 
and receiver of the public moneys of Louisiana, in the sixth 
section of the “Act to create the office of surveyor of the pub-
lic lands for the State of Louisiana,” approved 3d March, 
1831. 4 Statutes at Large, 492. Under this act, the surveyor 
general exercises a quasi judicial power; and the claimant, 
with an authentic certificate of the decree of confirmation, and 
a plat or survey of the land, duly certified and approved by 
the surveyor general, is entitled to a patent. But, then, the 
Commissioner of the Land Office, by virtue of enabling acts 
of Congress, exercises a supervision and control over the acts 
of the subordinate officers charged with making surveys; and 
it is his duty to see that the location and survey made by that 
officer under the decree of the court, and which has not had 
the final sanction of the judicial tribunals, is in accordance 
with the decree. The refusal of the Commissioner of the 
Land Office to issue a patent upon this survey was an appro-
priate exercise of the functions of his office, and the decree of 
the Circuit Court refusing a mandamus is affirmed with costs.

Thomas  Bell , Plaintif f  in  Error , v . the  Mayor  and  Coun -
cil  of  the  City  of  Vicks burg

The statutes of Mississippi provide that no plea of non. est factum shall be ad*  
nritted or received, unless the truth thereof shall be proved by oath or affirma-
tion.

A plea of that kind was filed without the affidavit, and demurred to by the plain-
tiff.

Although, upon the general principles of pleading, a demurrer only calls in 
question the sufficiency of what appears on the face of the pleading, and does 
not reach the preliminary steps necessary to be taken to put it upon file, yet, 
as the State courts where such a statute exists have held that the plea of non 
est factum is demurrable if there be no affidavit, and the course of practice 
in the Circuit Court conforms to the State practice, this court also holds that 
such a plea is demurrable.

This case was brought up by writ of error from the Circuit
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Court of the United States for the southern district of Missis-
sippi.

The nature of the suit and the various defences made are 
stated in the opinion of the court.

It was argued by Mr. Benjamin for the plaintiff in error, and 
submitted by Mr. Badger and Mr. Carlisle upon a printed argu-
ment for thé defendants in error

Mr. Justice CAMPBELL delivered the opinion of the court.
The plaintiff instituted this suit upon a sealed instrument, 

made in the name of the city of Vicksburg, payable to bearer. 
The defendant pleaded fifteen pleas ; to ten of which the plain-
tiff demurred, and judgment was rendered for the defendant 
on the demurrer. Some of these pleas involved important 
questions touching the validity of the instrument, which have, 
since the decision of the Circuit Court, been the subject of dis-
cussion in the Supreme Court of Mississippi and in this court. 
It is conceded that nine of the pleas were insufficient, and that 
the demurrers should have been sustained to them. The re-
maining plea is the ordinary non est factum. This was filed 
without an affidavit of its truth, and this is required by a 
statute of Mississippi to authorize its reception. But the de-
fendant contends that it is the office of a demurrer to call in 
question the sufficiency of a declaration or other pleading upon 
what appears upon its face, without reference to any extrinsic 
matter ; that the affidavit is not a part of the plea ; it is only 
that which is necessary to authorize the plea to be placed on 
file, and it may be waived either expressly or by implication. 
The filing of the plea is only irregular, and a demurrer or 
replication to it is a waiver. Upon the general principles of 
pleading, we assent to the accuracy of this argument.

Commercial, and R. R. Bank of Vicksburg, 13 Pet., 60.
Nicholl v. Mason, 21 Wend., 889.
But in courts of States in which this statute exists, a plea of 

non est factum, without the affidavit required by it, is demur-
rable. Such is the practice in Mississippi.

Smith v. Com. Bank of Rodney, 6 S. and M., 83.
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Johnston v. Beard, 7 S. and M., 214.
Bancroft v. Paine, 15 Ala., 834; 4 Ala., 198.
We do not question the power of the Circuit Court to main-

tain the rules of pleading in the manner of applying the stat-
utes of a State, or it may adopt the usual practice in the State, 
if not contrary to an act of Congress.

We learn that the course of practice in the Circuit Court 
conforms to the State practice. We suppose that’it would be 
a surprise upon the plaintiff, and might work injustice, if we 
were to sustain the plea under such circumstances.

Judgment reversed and cause remanded.

Frederick  Frederi ckson , Agent  for  Caroline , Widow  
Plaef fli n , and  others , Plaint iffs  in  Error , v . the  State  
of  Louisi ana .

The following is an article of a treaty concluded between the King of Wurtem- 
berg and the United States in 1844, (8 Stat, at L., 588.)
The citizens or subjects of each of the contracting parties shall have power to 
dispose of their personal property within the States of the other, by testament, 
donation, or otherwise; and their heirs, legatees, and donees, being citizens or 
subjects of the other contracting party, shall succeed to their said personal 
property, and may take possession thereof, either by themselves, or by others 
acting for them, and dispose of the same at their pleasure, paying such duties 
only as the inhabitants of the country where said property lies shall be liable 
to pay in like cases.”

This article does not include the case of a citizen of the United States dying at 
home, and disposing of property within the State of which he was a citizen, and 
in which he died.

Consequently, where the State of Louisiana claimed, under a statute, a tax of ten 
per cent, on the amount of certain legacies left by one of her citizens to certain 
subjects of the King of Wurtemberg, the statute was not in conflict with the 
treaty, and the claim must be allowed.

This  case was brought up from the Supreme Court of the 
State of Louisiana, by a writ of error issued under the 25th 
section of the judiciary act.

It involved the construction of an article of a treaty between 
the United States and the Kingdom of Wurtemberg, concluded
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on the 10th of April, 1844, (8 Stat, at L., page 588.) The arti-
cle is quoted in the syllabus, and need not be repeated. It 
was admitted upon the record that Fink was a naturalized 
citizen of the United States at the time of his death, and re-
siding in the city of New Orleans; also, that the legatees reside 
in the Kingdom of Wurtemberg, and are subjects of the King 
of W urtemberg.

The Supreme Court of Louisiana decided in favor of the 
validity of the tax, and the legatees brought the case up to 
this court.

It was argued by Mr Taylor for the appellants, and by Mr. 
Benjamin for the appellee.

Mr. Justice C AMPBELL delivered the opinion of the court.
The defendant in error made opposition to the account filed 

in the settlement of the succession of John David Fink, de-
ceased, in the second District Court of New Orleans, because 
the executor did not place on the tableau ten per cent, upon 
the amounts respectively allowed to certain legatees, who are 
subjects of the King of Wurtemberg. By a statute of Louisi-
ana, it is provided that i( each and every person, not being 
domiciliated in this State, and not being a citizen of any other 
State or Territory in the Union, who shall be entitled, whether 
as heirs, legatee, or donee, to the w’hole or any part of the suc-
cession of a person deceased, whether such person shall have 
died in this State, or elsewhere, shall pay a tax of ten per cent, 
on all sums, or on the value of all property which he may 
have actually received from said succession, or so much there-
of as is situated in this State, after deducting all debts due by 
the succession.” The claim of the State of Louisiana was re-
sisted in the District Court, on the ground that it is contrary 
to the provisions of the third article of the convention between 
the United States of America and his Majesty the King of Wur-
temberg, of the 10th April, 1844. That article is, that “The 
citizens or subjects of each of the contracting parties sha 
have power to dispose of their personal property within t e 
States of the other, by testament, donation, or otherwise; an
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their heirs, legatees, and donees, being citizens or subjects of 
the other contracting party, shall succeed to their said personal 
property, and may take possession thereof, either by them-
selves, or by others acting for them, and dispose of the same 
at their pleasure, paying such duties only as the inhabitants 
of the country where the said property lies shall be liable to 
pay in like cases.” This court, in Mager v. Grima, 8 How. S. 
C. R., 490, decided that the act of the Legislature of Louisiana 
was nothing more than the exercise of the power which every 
State or sovereignty possesses of regulating the manner and 
terms upon which property, real and personal, within its do-
minion, may be transmitted by last will and testament, or by 
inheritance, and of prescribing who shall and who shall not be 
capable of taking it. The case before the District Court in 
Louisiana concerned the distribution of the succession of a 
citizen of that State, and of property situated there. The act 
of the Legislature under review does not make any discrimina-
tion between citizens of the State and aliens in the same cir-
cumstances. A citizen of Louisiana domiciliated abroad is 
subject to this tax. The State v. Poydras, 9 La. Ann. R., 165; 
therefore, if this article of the treaty comprised the succession 
of a citizen of Louisiana, the complaint of the foreign legatees 
would not be justified. They are subject to “ only such duties 
as are exacted from citizens of Louisiana under the same cir-
cumstances.” But we concur with the Supreme Court of Lou-
isiana in the opinion that the treaty does not regulate the test-
amentary dispositions of citizens or subjects of the contract-
ing Powers, in reference to property within the country of 
their origin or citizenship. The cause of the treaty was, that 
the citizens and subjects of each of the contracting Powers 
were or might be subject to onerous taxes upon property pos-
sessed by them within the States of the other, by reason of 
their alienage, and its purpose was to enable such persons to 
dispose of their property, paying such duties only as the in-
habitants of the country where the property lies pay under 
like conditions. The case of a citizen or subject of the re-
spective countries residing at home, and disposing of property 
there in favor of a citizen or subject of the other, was not in 
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the contemplation of the contracting Powers, and is not em-
braced in this article of the treaty. This view of the treaty 
disposes of this cause upon the grounds on which it was de-
termined in the Supreme Court of Louisiana. It has been 
suggested in the argument of this case, that the Government 
of the United States is incompetent to regulate testamentary 
dispositions or laws of inheritance of foreigners, in reference 
to property within the States.

The question is one of great magnitude, but it is not im-
portant in the decision of this cause, and we consequently ab-
stain from entering upon its consideration.

The judgment of the Supreme Court of Louisiana is affirmed.

Thomas  Whitridge  and  others , Claim ants  of  the  Schoo ner  
Fannie  Crocke r , Appellants , v . Joshua  Dill  and  others .

In a collision which took place between two schooners in the Chesapeake bay, 
the colliding vessel, being the larger, and fastest sailer, and attempting to 
pass the smaller to windward, was in fault, because there was not a sufficient 
lookout.

The absence of a lookout is not excusable, because of an accident which had 
happened, and which required all hands to be called to haul in the damaged 
mainsail.

She was also in fault, because, being not sufficiently to the windward to have 
passed the other vessel in safety, she did not seasonably give way and pass 
to the right, the wind being from the northwest, and both vessels directing 
their course north by east, the smaller vessel laying one point closer to the 
wind than the larger.

Where a vessel astern, in an open sea and in good weather, is sailing faster than 
the one ahead, and pursuing the same general direction, if both vessels are 
close hauled on the wind, the vessel astern, as a general rule, is bound to give 
■way, or to adopt the necessary precautions to avoid a collision.

Cases cited to illustrate this principle.

This  was an appeal from the Circuit Court of the United 
States for the district of Maryland.

It was a libel filed in the District Court by Joshua Dill and 
ten others, owners of the schooner Henry R. Smith, against 
the schooner Fannie Crocker, for running down and sinking 
the schooner Henry R. Smith.
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The facts of the case are stated in the opinion of the court.
The District Court decreed against the Fannie Crocker, and 

this decree was affirmed by the Circuit Court. Whitridge 
and the other owners appealed to this court.

It was argued by Mr. Brune, upon a brief filed by Brown 
and Brune, for the appellants, and by Mr. Latrobe for the 
appellees.

Mr. Justice CLIFFORD delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the district of Maryland. The libel was filed 
in the District Court on the thirty-first day of March, 1855. 
It was a proceeding in rem against the schooner Fannie Crocker, 
and was instituted by the libellants, as the owners of the 
schooner Henry R. Smith, to recover damages on account of 
a collision which took place between those vessels on the 
ninth day of March, 1855, in the Chesapeake bay, whereby 
the latter vessel was run down and totally lost. As alleged 
by the libellants, their vessel sailed the day previous to the 
collision, from Hampton roads, in the State of Virginia, laden 
with a valuable cargo of oysters, and bound on a voyage to 
New Haven, in the State of Connecticut.

They also allege, that at half past eight o’clock, in the even-
ing of the day of the collision, the wind being then from the 
northwest, and blowing a fresh breeze, and when their schooner 
was heading one point to the eastward of north, close hauled 
on the wind, another schooner was seen on their larboard 
quarter, about one-third of a mile distant; that the strange 
Bchooner sailed faster than the vessel of the libellants, and 
soon came .up with and abeam of their vessel, when she put 
ber helm up, bore away, and coming down on the vessel of 
the libellants, head on, struck her abreast the cabin, and so 
damaged her that she sunk in a few minutes, leaving the 
master and crew only time to escape on board the colliding 
vessel.

^lany other facts and circumstances are stated in the libel 
to show that those on board the vessel of the libellants were

VOL. xxii i . 29
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not in fault, and that the collision was occasioned wholly 
through the unskilfulness and negligence of those in charge 
of the vessel of the claimants. In their answer, the claimants 
admit the collision, and that the vessel of the libellants was 
lost, but they deny that the circumstances attending the disas-
ter are truly stated in the libel.

According to their account of the circumstances, it became 
necessary for the Fannie Crocker, between eight and nine 
o’clock in the evening of that day, and just before the collision, 
to tack, in order to alter her course. At that time, as they 
allege, she was heading towards the southern and western 
shore, but being under a double-reef mainsail, foresail, and 
jib, and in ballast trim, she failed to go round. Similar at-
tempts, as they allege, were several times repeated, but with-
out success. Finding that the vessel would not go round, the 
master then gave the order to wear ship, and in executing that 
order the main peak was lowered to enable the vessel to wear 
rapidly; but when the main boom passed over the deck, the 
wind caught the sail and threw it over the main gaff, and tore 
the sail from the leach-rope, rendering it perfectly useless. 
While assisting to execute this order, one of the seamen had 
his leg caught in the fore-sheet, and was severely injured, 
when all hands, except the master, who was at the wheel, 
went to relieve the seaman. After disengaging the seaman 
from his dangerous situation, the rest of the hands, as the 
claimants allege, were called to haul in the mainsail, which 
was then dragging in the water, and at this juncture another 
vessel, which subsequently proved to be the schooner of the 
libellants, was seen on the starboard quarter of the claimants 
vessel, some three or four lengths off. In order to prevent t e 
two vessels from coming in contact, the claimants allege tha 
the helm of their vessel was put hard up, with a view to go to 
the stern of the strange vessel; but the effort was unavailing» 
and the two vessels came together, and, as the claimants a 
lege, wholly through the carelessness and unskilful manage 
ment of those in charge of the other vessel, in not at a 
their course in proper time to avoid a collision.

Some particularity has been observed in stating the de ence, 
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in order that the respondents may have the full benefit of the 
position they have assumed.

Two witnesses only were examined, on the part of the 
libellants, in respect to the circumstances of the disaster. In 
the District Court a decree was entered for the libellants, 
allowing them the full value of their vessel and cargo; and 
on appeal to the Circuit Court, that decree was affirmed. 
Whereupon the respondents appealed to this court.

From the pleadings and evidence, it satisfactorily appears 
that the Henry R. Smith was a schooner of one hundred and 
thirty-four tons, and that she was laden with oysters, and 
bound on a voyage to New Haven, in the State of Connecticut. 
She was a stanch vessel, well manned and equipped, showed 
a proper light at the time of the collision, and had a sufficient 
and competent lookout. On the other hand, the Fannie 
Crocker was a schooner of two hundred and twenty-two 
tons, sailing in ballast, and was bound on a voyage from 
Dighton, in the State of Massachusetts, to Baltimore, in 
the State of Maryland. Like the other vessel, she was 
stanch, and well manned and equipped, but failed to show 
a light at the time of the collision, and had no sufficient 
lookout stationed on any part of the vessel. All of the wit-
nesses state that the night was clear, and that there was no 
difficulty in seeing objects without lights at considerable dis-
tance. They mention no circumstance tending to authorize 
the conclusion that the collision can be justified or excused on 
account of the character of the night or the difficulties of the 
navigation. Occurring, as it did, inside of the capes, in the 
open bay, of a clear night, with no difficulties to encounter, 
except a fresh breeze from the northwest, it is obvious that 
one or both of the vessels must be in fault. They were both 
sailing in the same general direction; but the vessel of the 
respondents, being in ballast, and the larger of the two, was 
moving through the water at the greater speed. She was 
astern of the other vessel, and somewhat to the windward, but 
was sailing on a line converging to the track of the other ves-
sel; and both vessels were close hauled on the wind.

Terry, the mate of the libellant’s vessel, says when he first
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saw the other schooner, she was half a mile distant on the 
weather quarter. At that time both vessels were on the wind 
and standing the same way—to the northward and eastward. 
According to his account, the vessel of the respondents sailed 
faster than the vessel of the libellants, and ran down until she 
got abreast of her to the windward, when she was about fifty 
rods distant. He also states, that when they first saw that 
she was coming down on them, they put the helm of their 
vessel up, and tried in every way to keep clear of her, but 
could not, as she had fallen off from her course, and was then 
before the wind.

Another witness (a seaman) was also examined by the libel-
lants. His testimony substantially confirms the mate, and 
clearly shows that the vessel of the libellants was ahead, and 
that the other vessel was to the windward, and moving through 
the water much faster than the vessel of the libellants.

Both witnesses testify in effect that the approaching vessel, 
when she was nearly abreast of their vessel, fell off and struck 
the vessel of the libellants on the larboard quarter, as alleged 
in the answer. They both affirm that they had a sufficient 
and competent lookout and proper lights.

Several witnesses were also examined on the part of the 
respondents. Their account of the circumstances attending 
the disaster differs in several particulars from that given by 
the witnesses examined by the libellants. They all agree, 
however, that the vessel of the libellants was not seen by any 
one on board their vessel until she was so near that all efforts 
on their part to prevent a collision were unavailing.

In effect, they also admit that their vessel, at the time of 
the collision, had no lookout engaged in the performance 
of that duty. On this latter point, the master says that he 
had directed the steward, a colored man, to keep a lookout, 
and adds, that he was somewhere about the main deck. But 
all hands had been called to haul in the mainsail, and the 
second mate states that he first saw the vessel of the libellants 
while he was engaged with the other hands in endeavoring to 
accomplish that object. When he saw the vessel, he says 
she was only about three times the length of his vessel on. 



DECEMBER TERM, 1859. 453
Whitridge et al. v. Dill et al.

At that time, all the hands, except the steward, were aft the 
mainsail, where they could not see the other vessel without 
changing their position. She was first descried by the second 
mate as he stepped up on to the “lazy board,” so called, in 
order to haul up the damaged sail. He then cried out to the 
master to put the helm down, but the mate at the same time 
sung out to put the helm up. In this confusion, the master 
adopted the suggestion of the mate; and he admits that the 
steward, when the alarm was given, came running aft, and 
assisted him in changing the helm.

Two other witnesses state that the steward assisted the 
master in putting up the helm; and one of them says that no 
particular person was keeping watch, and attempts to justify 
the neglect upon the ground that it is not customary to have 
a man forward when all hands are called to take in the sails.

Suffice it to say, without entering more into detail, that the 
testimony of the respondents shows conclusively that their 
vessel had no sufficient lookout at the time of the collision; 
and the second mate, who first discerned the vessel of the 
libellants, testifies, without qualification, that if they had seen 
her three or four minutes sooner, they could have cleared her 
and prevented a collision.

From these facts, which are proved beyond doubt, it neces-
sarily follows that the vessel of the respondents was in fault. 
She had no lookout; and the neglect of that precaution con-
tributed to the disaster, and in all probability was the sole 
cause that produced it.

2. Assuming that the vessel of the respondents was not 
sufficiently to the windward to have passed the other vessel 
in safety, then she was also in fault, because she did not sea-
sonably give way, and pass to the right. Where a vessel 
astern, in an open sea and in good weather, is sailing faster 
than the one ahead, and pursuing the same general direction, 
if both vessels are close hauled on the wind, the vessel astern, 
as a general rule, is bound to give way, or to adopt the neces- 
gary precautions to avoid a collision. That rule rests upon 
ffie principle that the vessel ahead, on that state of facts, has 

e sea-way before her, and is entitled to hold her position;
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and consequently the vessel coming up must keep out of the 
way.

Speaking of steamers, Judge Betts said, in the case of the 
Governor, Abbott’s Adm. R., 110, that the fact that they were 
running in .the same direction, the one astern of the other, 
imposed upon the rear boat an obligation to precaution and 
care, which was not chargeable, to the same extent, upon the 
other. He accordingly held, that a vessel in advance is not 
bound to give way, or to give facilities to a vessel in her rear, 
to enable such vessel to pass; but that the vessel ahead is 
bound to refrain from any manœuvres calculated to embarrass 
the latter vessel while attempting to accomplish that object. 
Similar views had previously been announced by the same 
learned judge, in the case of the steamboat Rhode Island, 
decided in 1847. In that case, it is said the approaching 
vessel, when she has command of her movements, takes upon 
herself the peril of determining whether a safe passage remains 
for her beside the vessel preceding her, and must bear the 
consequences of misjudgment in that respect. No immunity 
is extended by the law to the one possessing the greater speed; 
and so far from encouraging the exercise of the power to its 
utmost, the law cautiously warns and checks vessels propelled 
by steam against an improvident employment of speed, so as 
to involve danger to others, being stationary or moving with 
less velocity. Olcott’s Adm. R., p. 515.

That case was appealed to the Circuit Court, where it was 
affirmed. The Rhode Island, 1 Blatch. C. C., 363.

Emerigon says, a ship going out of a port last is to take 
care to avoid the vessel that has gone out before her, and he 
mentions the case of a small vessel which went out of the port 
of Marseilles, and in tacking struck a boat that went out be-
fore her, which was also tacking. Claim for damages was 
made by the boat, and the judges were of opinion that the 
vessel going out last is to take care to avoid the one before it. 
Emerigon, chap. 12, sec. 14, p. 330. Other continental au-
thorities may be cited to the same effect. Whether it be by 
night or day, says Valin, b. 2, p. 578, the ship that leaves after 
another, and follows her, should take care to avoid a collision,
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without which she will have to answer in damages. Sibille 
de Ahordage, sec. 249.

We are not aware that the precise question presented in this 
case has been ruled by any of the Federal courts. Remarks 
are certainly to be found in the opinion of the court in the case 
of the Clement, 17 Law Rep., 444, which are inconsistent with 
the proposition here laid down. That case was appealed to 
the Circuit Court, and was there affirmed. But the remarks 
to which we refer were not necessary to the decision of the 
cause, and we think they must be received with some qualifi-
cation. The Clement, 2 Cur. C. C., 368, sec. 1; Pars. Mar. 
Law, p. 197, note 2.

Without further discussion of the general principle at the 
present time, it will be sufficient to say, that we are satisfied 
that the rule assumed in this case is one well calculated to 
prevent collisions, and that it is one which ought to be con-
stantly observed and enforced in all cases where it is appli-
cable. That exceptional cases may arise is not at all improb-
able; but it will be the proper time to consider them when 
they are presented for decision. For these reasons, we are of 
the opinion that the vessel of the respondents was wholly in 
fault. Objection was made to the damages as excessive, on 
the ground that the vessel might have been raised from where 
she was sunk. After a careful examination of the testimony, 
we think the objection cannot be sustained.

The decree of the Circuit Court is therefore affirmed with 
costs

Char les  E. Jenkins , Moses  Knee land , and  Jackson  Hadley , 
Plaint iff s  in  Error , v . Willia m S. Banning .

Where a case is brought up to this court, and the writ of error appears to have 
been sued out for delay, the judgment will be affirmed with costs and ten per 
cent, damages.

This  case was brought up by writ of error from the District 
Court of the United States for the district of Wisconsin.

The case is stated in the opinion of the court.
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It was argued by Mr. Gillet for the defendant in error, no 
counsel appearing for the plaintiffs.

Mr. Gillet said that the practice of an inferior court is not 
the subject of review upon a writ of error; and the amend-
ments permitted to be made to the plaintiff’s declaration were 
within the discretion of the court below, and cannot be re-
viewed or reversed on error.

Mr. Justice CLIFFORD delivered the opinion of the court.
This case comes before the court upon a writ of error to the 

District Court of the United States for the district of Wiscon-
sin. It was an action of debt upon a judgment recovered by 
the present defendant against the plaintiffs in error, in the 
District Court of the United States for the second judicial 
district of the Territory of Minnesota. As originally framed, 
the declaration did not contain any caption specifying the 
term of the court when it was filed, or the return day of the 
process on which it was founded. In point of fact, it was filed 
on the thirtieth day of December, 1857, and the process was 
regularly returnable to the succeeding January term of the 
District Court, to which this writ of error issued. Service of 
the summons upon the defendants was duly made on the fol-
lowing day, and the record shows that they subsequently ap-
peared and demurred to the declaration, showing for cause the 
formal defects before mentioned. On the eighteenth day of 
January, 1858, the plaintiff, by leave of the court, amended 
his declaration, obviating the defects shown by the demurrer.

No exceptions were taken to the order of the court granting 
leave to amend, and, for aught that appears to the contrary, 
the amendment was made without objection.

After the amendment was allowed, the court overruled the 
demurrer, and the defendants refusing or neglecting to plea 
to the merits of the case, they were defaulted. Whereupon 
the plaintiff moved for judgment, and filed a duly-certifie 
copy of the former judgment on which the suit was founde 
Reference was then made of the cause to the clerk to compute 
the interest, and on his report being made in writing, jug 



DECEMBER TERM, 1859. 457
Doe et al. v. Wilson.

ment was given in favor of the plaintiff for the amount of the 
former judgment, together with interest on the same.

On this state of the record, the defendants sued out a writ 
of error, and removed the cause into this court, but have failed 
to appear and prosecute their writ of error. They did not ex-
cept to the ruling of the District Court, and have not assigned 
error in this court, and it is obvious, from an inspection of the 
transcript, that there is no error in the proceeding. Motions 
to amend mere formal defects in the pleadings are always ad-
dressed to the discretion of the court, and are usually granted 
as a matter of course, and their allowance is never the subject 
of error. That point has been so frequently decided, that we 
do not think it necessary to cite authorities in its support.

Under these circumstances, the counsel for the defendant in 
error moves that the judgment be affirmed with ten per cent, 
damages. By the twenty-third rule of this court, it is provided 
that in all cases where a writ of error shall delay the proceed-
ings on the judgment of the inferior court, and shall appear 
to have been sued out for delay, damages shall be awarded at 
the rate of ten per centum per annum on the amount of the 
judgment, and the said damages shall be calculated from the 
date of the judgment in the court below, until the money is 
paid.

That rule is applicable to this case,’ and the judgment is ac-
cordingly affirmed, with costs and ten per cent, damages.

John  Doe , ex  dem . Curtis  Mann  and  Dolphus  Hannah , 
Plaint if fs  in  Error , v . Will iam  Wilson .

Iu  a treaty made with the Pottawatomie Indians in 1832, there were reservations 
individual Indians, which should be selected under the direction of the 

resident of the United States, 11 after the land shall have been surveyed, and 
t e boundaries shall correspond with the public surveys.” 
e ore this was done, one of these reservees made a conveyance by a deed in fee 
simple, with a clause of general warranty. In 1837, patents were issued for 
the reservations.
is deed vested the title of the reservee in the grantee. The former was a 
tenant in common with the United States, and could sell his reserved interest; 
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and when the United States selected the lands reserved to him, and made par-
tition, (of which the patent is conclusive evidence,) his grantee took the inter-
est which the reser'vee would have taken if living.

A prayer to the court that the land patented was not the same as that reserved 
was properly refused, because the recital in the patent was conclusive evidence 
to the contrary.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Indiana.

It was an ejectment brought by Mann, a citizen of New 
York, and Hannah, a citizen of Iowa, against Wilson, to re-
cover sections nine and ten, in township 35, range 4 west, in 
the county of Laporte, in Indiana.

The important question involved in the case may perhaps 
be more distinctly presented to the reader by a chronological 
order of events than by a recital of the titles offered upon the 
trial by the plaintiffs and defendant, respectively.

In October, 1832, treaties'were made with the Pottawatomie 
Indians, by which the Indians ceded to the United States cer-
tain tracts of land therein described, except certain reserva-
tions to the Indians, amongst which was one to Pet-chi-co, of 
two sections. The language of the reservation was: “The 
United States agree to grant to each of the following persons 
the quantity of land annexed to their names, which lands shall 
be conveyed to them by patent.” To Pet-chi-co two sections, 
&c., &c.

Then followed this sentence: “ The foregoing reservations 
shall be selected under the direction of the President of the 
United States, after the lands shall have been surveyed, and 
the boundaries to correspond with the public surveys.’

7 Stat, at L., 394, 395.
In February, 1833, Pet-chi-co made a deed to Coquillard 

and Colerick, with a general warranty, conveying “all of those 
two sections of land lying and being in the State aforesaid, 
&c., &c.

Before the lands were selected or located by the President, 
and before any patent issued, Pet-chi-co died.

In January, 1837, patents were issued to Pet-chi-co and his 
heirs for the two sections mentioned in the treaty. They re 
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cited that, “ whereas, by the third article of the treaty made 
in October, 1832, the United States agreed to grant to Pet- 
chi-co two sections; therefore,” &c., &c.

In 1854, certain persons obtained a deed from the heirs of 
Pet-chi-co; and under this deed the plaintiffs below (who were 
also plaintiffs in error) claimed, upon the ground that the deed 
from Pet-chi-co in 1833 was invalid. Wilson claimed under 
the latter deed. The leading question in the case was, there-
fore, whether Pet-chi-co had a right to make the deed when 
it was made.

In the course of the trial below, many exceptions were 
taken respecting matters of evidence, and many prayers to 
the court made; in so much that the counsel for the plaintiffs 
in error, after many other points, enumerated twenty-six dis-
tinct causes of error. It is not necessary to mention these. 
The rulings of the Circuit Court upon the two following points 
are sufficient for the purpose of the present report:

4. If Pet-chi-co, between the ratification of the treaty and 
the issuing of the patents, sold and conveyed the land in con-
troversy by a sufficient deed of conveyance, with covenants of 
warranty, to Coquillard and Colerick, and their assigns, then 
the patents when issued, as to the assignees, related back to 
and took effect from the ratification of the treaty.

5. If, before the issuing of the patents to Pet-chi-co, he had, 
by a legal and valid instrument, assigned to Coquillard and 
Colerick his interest in the lands which were to be granted to 
him under the treaty of October, 1832; and if Colerick had, 
in like manner, assigned his interest to Coquillard; and if 
Coquinar(j had, in like manner, assigned to Wilson, then, by 
virtue of the act of Congress of May 20, 1836, the patents 
when issued inured to the benefit of Wilson, and vested the 
legal title to the land in him, although P^t-chi-co may have 
died before its date.

The verdict being for the defendant, the plaintiffs brought 
the case up to this court.

It was argued by Mr. Baxter for the plaintiffs in error, and 
by Mr. John B. Niles for the defendant.
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Without following the counsel through the branches of the 
case or the effect of the act of 1836, we can only state the po-
sitions assumed upon the point decided by this court.

Jfr. Baxter said:
I. The third article of the treaty of the 27th October, 1832, 

was a mere executory promise of the United States, to grant 
in future and by patent to vPet-chi-eo two sections of land, to 
be thereafter selected by the President. This promise was to 
be performed by the political department, and before its per-
formance could create no inchoate title or estate in Pet-chi-co 
to any lands.

Longlois v. Coffin, 1 Indiana Reports, 446.
Verden v. Coleman, 4 Ind., 457.
Haden v. Ware, 15 Ala., 158.
Fipp v. McGehee, 5 Porter, 413.
Johnson v. McGehee and Thomas, 1 Ala., 173, 174.

And this, being a mere executory promise, to be executed 
by the political department, was not assignable; and the effort 
was against public policy, and could convey no estate to the 
assignee, or give him any right to the land.

Lampet Case, 10 Coke, 46 b, 48 a.
Cruise, vol. 4, p. 174, title 32, chap. 6, sec. 46.
Carleton v. Lughton, 3 Meri vale, 670.
Doe d. Brun v. Martin, 8 Barn, and Cress.; 15 Com. Law

Rep., 283.
4th sec. act of July 22,1790, 1 S. L., p. 138.
12th sec. act of 1802, 2 S. L., p. 143.
Opinion of Mr. Taney on Treaty of 20th October, 1852, 

2 Opinions, 588.
Jackson v. Wood, 7 John., 294.
Goodell v. Jackson, 20 Johnson, 706, 708.

Mr. Niles said:
The fourth instruction given by the court was as follows.
“If Pet-chi-co, between the ratification of the treaty an 

the issuing of the patents, sold and conveyed the land in con-
troversy, by a sufficient deed of conveyance, with covenants 
of warranty, to Coquillard and Col erick, and their assigns, 
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then the patents, when issued, as to the assignees, related 
back to and took effect from the date of the ratification of the 
treaty.”

This instruction announces a well-known principle, often 
affirmed by the Supreme Court, that all the several parts and 
ceremonies necessary to complete a conveyance shall be taken 
together as one act, and operate from the substantial part by 
relation.

Cruise on Real Property, vol. 5, pp. 510, 511.
Jackson ex dem. Forrest v. Ramsay, 3 Cow., 75.
Landes v. Brant, 10 How., 348.
Ross v. Barland, 1 Peters, 655.
Lessee French v. Spencer, 21 How., 228

The doctrine of this instruction is strengthened in its appli-
cation to this case by the act of Congress of May 20, 1836, 
above referred to.

In Landes v. Brant, the court say, that 11 in every case in 
which this court has been called on to investigate titles where 
conveyances of lands had been made during the time that a 
claim was pending before a board of commissioners, and where 
the claim was ultimately confirmed in the name of the original 
claimant, the intermediate assignments have been upheld 
against the confirmee, and his heirs and devisees, in the same 
manner as if he had been vested with the legal title at the date 
of the conveyance.”

10 Howard, 348

Mr. Justice CATRON delivered the opinion of the court.
By the treaty of October 27, 1832, made by the United 

States, through commissioners, with the Pottawatomie tribe 
of Indians of the State of Indiana and Michigan Territory, 
said nation ceded to the United States their title and interest 
m and. to their lands in the States of Indiana and Illinois, and 
the Michigan Territory, south of Grand river.

Many reservations were made in favor of Indian villagers 
jointly, and to individual Pottawatomies. The reservations 
are by sections, amounting probably to a hundred, lying in 
various parts of the ceded country. As to these, the Indian 
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title remained as it stood before the treaty was made; and to 
complete the title to the reserved lands; the United States 
agreed that they would issue patents to the respective owners. 
One of these reservees was the chief, Pet-chi-co, to whom was 
reserved two sections. The treaty also provides, that “the 
foregoing reservations shall be selected under the direction of 
the President of the United States, after the land shall have 
been surveyed, and the boundaries shall correspond with the 
public surveys.”

In February, 1833, by a deed in fee simple, Pet-chi-co con-
veyed to Alexis Coquillard and David H. Colerick, of the 
State of Indiana, “all those two sections of land lying in the 
State aforesaid, in the region of country or territory ceded by 
the treaty of 27th October, 1832.” The grantor covenants 
that he is lawful owner of the lands; hath good right and 
lawful authority to sell and convey the same. And he further-
more warrants the title against himself and his heirs. Under 
this deed, the defendant holds possession.

The lessors of the plaintiff took a deed from Pet-chi-co’s 
heirs, dated in 1855, on the assumption that their ancestor’s 
deed was void; he having died in 1833, before the lands were 
surveyed, or the reserved sections selected. And on the trial 
below, the court was asked to instruct the jury, “that Pet- 
chi-co held no interest under the treaty in the lands in ques-
tion, up to the time of his death, that was assignable; he hav-
ing died before the location of the land, and before the patents 
issued.”

This instruction the court refused to give; but, on the con-
trary, charged the jury, that “ The description of the land in 
the deeds from» Pet-chi-co to Coquillard and Colerick, from 
Colerick to Coquillard, and from Coquillard to Wilson, are 
sufficient to identify the land thereby intended to be conveye 
as the same two sections of land which are in controversy in 
this suit, and which are described in the patents which have 
been read in evidence.”

It is assumed that the lands embraced by the patents to c 
chi-co, made in 1837, do not lie within the section of country 
ceded by the treaty of 27th October, 1832; and therefore t 
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court was asked to instruct the jury that the defendants can-
not claim nor hold the land as assignees of Pet-chi-co, by vir-
tue of the treaty. The demand for such instruction was also 
refused.

There is no evidence in the record showing where the land 
granted by the patents lies, except that which is furnished by 
th© patents themselves. They recite the stipulation in the 
treaty in Pet-chi-co’s behalf; that the selections for him, of 
sections nine and ten, had been made, <{ as being the sections 
to which the said Pet-chi-co is entitled,” under the treaty. 
The recitals in the patents conclude all controversy on this 
point.

The only question presented by the record that we feel our-
selves called on to decide is, whether Pet-chi-co’s deed of Feb-
ruary, 1833, vested his title in Coquillard and Colerick.

The Pottawatomie nation was the owner of the possessory 
right of the country ceded, and all the subjects of the nation 
were joint owners of it. The reservees took by the treaty, 
directly from the nation, the Indian title; and this was the 
right to occupy, use, and enjoy the lands, in common with the 
United States, until partition was made, in the manner pre-
scribed. The treaty itself converted the reserved sections into 
individual property. The Indians as a nation reserved no in-
terest in the territory ceded; but as a part of the consideration 
tor the cession, certain individuals of the nation had conferred 
on them portions of the land, to which the United States title 
was either added or promised to be added; and it matters not 
which, for the purposes of this controversy for possession.

The United States held the ultimate title, charged with the 
right of undisturbed occupancy and perpetual possession, in 
the Indian nation, with the exclusive power in the Govern-
ment of acquiring the right. Johnson v. McIntosh, 8 Whea., 
603; Comet v. Winton, 2 Yerger’s R., 147.

Although the Government alone can purchase lands from 
au Indian nation, it does not follow, that when the rights of 
the nation are extinguished, an individual of the nation who 
takes as private owner cannot sell his interest. The Indian 
title is property, and alienable, unless the treaty had prohib-
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ited its sale. Comet v. Winton, 2 Yerger’s R., 148. Blair 
and Johnson v. Pathkiller’s Lessee, 2 Yerger, 414. So far 
from this being the case in the instance before us, it is mani-
fest that sales of the reserved sections were contemplated, as 
the lands ceded were forthwith to be surveyed, sold, and in-
habited by a white population, among whom the Indians could 
not remain.

We hold that Pet-chi-co was a tenant in common with the 
United States, and could sell his reserved interest; and that 
•when the United States selected the lands reserved to him, 
and made partition, (of which the patent is conclusive evi-
dence,) his grantees took the interest he would have taken if 
living.

We order the judgment to be affirmed.

The  United  States , Appellants , v . Andres  Casti llero .

By a special dispatch from the Minister of the Interior, under the order of the 
Mexican President, dated 20th July, 1838, the Governor of California, with 
the concurrence of the Departmental Assembly, was authorized to grant the 
islands near the coast.

See the case of the United States v. Osio, reported in this volume.
On the same day, another special dispatch was sent, reserving out of the genera 

grant such island as Castillero might select, and directing a grant to be 
made to him for it, which was done.

All the signatures being proved to be genuine, and the index of the concession 
being found in its proper place amongst the Mexican archives, the claim o 
the grantee must be confirmed.

There was no necessity, in this case, for the concurrence of the Departments 
Assembly.

This  was an appeal from the District Court of the United 
States for the southern district of California.

The case is stated in the opinion of the court

The claim was confirmed by the board of commissioners, 
and likewise by the District Court. The United States ap 
pealed to this court, where it was argued by Mr. Stanton ot  
the appellants.
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Mr. Justice CLIFFORD delivered the opinion of the court.
This is an appeal from a decree of the District Court of the 

United States for the southern district of California, affirming 
a decree of the commissioners appointed under the act of the 
third of March, 1851, to ascertain and settle private land 
claims.

Pursuant to the eighth section of that act, the appellee in 
this case presented his petition to the commissioners, claiming 
title to the island of Santa Cruz, situated in the county of 
Santa Barbara, in the State of California, by virtue of an 
original grant from Governor Alvarado. All of the docu-
mentary evidences of title produced in the case are duly- 
certified copies of originals found in the Mexican archives, as 
appears by the certificate of the surveyor general, which 
makes a part of the record. They consist of a special dispatch 
from the Minister of the Interior of the Republic of Mexico, 
addressed to Governor Alvarado; the petition of the claimant 
to the same, and the original grant to the petitioner, which 
purports to be signed by the Governor, and to be duly coun-
tersigned by the secretary of the Department. Certain other 
documents were also introduced, to which it will be necessary 
to refer, as a part of the proceedings that led to the grant.

Islands situated on the coast, it seems, were never granted 
by the Governors of California or any of her authorities, under 
the colonization law of 1824, or the regulations of 1828. From 
all that has been exhibited in cases of this description, the 
better opinion is, that the power to grant the lands of the 
islands was neither claimed nor exercised by the authorities 
of the Department prior to the twentieth day of July, 1838, 
as was satisfactorily shown in one or more cases heretofore 
considered and decided by this court.

On that day, the Minister of the Interior, by the order of 
the Mexican President, addressed a communication to Govern- 
or Alvarado, authorizing him, in concurrence with the De- 
partmental Assembly, to grant and distribute the lands of the 
uesert islands adjacent to that Department to the citizens of 
the nation who might solicit the same. That dispatch bears 
date at a period when the President was in the exercise of 

vol . xxi ii . 30
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extraordinary powers, and was issued, as appears by its recitals, 
with a view to promote the settlement of the unoccupied 
islands on the coast, and to prevent those exposed positions 
from becoming places of rendezvous and shelter for foreign 
adventurers, who might desire to invade that remote Depart-
ment. Grants made by the Governor, under the power con-
ferred by that dispatch, without the concurrence of the De-
partmental Assembly, were simply void, for the reason that 
the power, being a special one, could only be exercised in the 
manner therein prescribed. It was so held by this court in 
United States v. Osio, decided at the present term, and we are 
satisfied that the decision was correct.

But the grant in this case was not made under the general 
authority conferred by that dispatch. In addition to what 
was exhibited in the former case, it now appears that another 
dispatch of a special character was addressed by the same 
Cabinet Minister to the Governor on the same day. Like the 
other, it bears date at the city of Mexico, on the twentieth 
day of July, 1838, and is signed by the Minister of the Interior. 
By the terms of the communication, the Governor is informed 
that the President, regarding the services rendered by this 
claimant to the nation and to that Department as worthy of 
great consideration and full recompense, has directed the Min-
ister to recommend strongly to the Governor and the Depart-
mental Assembly that one of the islands, such as the claimant 
might select, near where he ought to reside with the troops 
under his command, be assigned to him, before they proceed 
to grant and distribute such lands, under the general authority 
conferred by the previous dispatch.

Beyond question, the legal effect of that second communi-
cation was to 'withdraw such one of the islands as should thus 
be selected by the- claimant from the operation of the previous 
order, and to direct that it be assigned to this claimant. H19 
attorney, accordingly, on the fifth day of March, 1839, pre-
sented his petition to the Governor, asking for a grant of the 
island of Santa Catalina, which is situated in front of the 
roadstead of San Pedro, and requested that the expediente 
might pass through the usual forms.
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In conformity to the prayer of the petition,. the Governor, 
on the same day, made a decree that a title of concession 
should issue, and that the expediente should be perfected in 
the usual way. Accompanying the order of concession there 
is also a form of a grant of the island to the claimant; but it is 
without any signatures, and does not appear ever to have been 
completed.

On the seventeenth day of March, 1839, his attorney in fact 
presented another petition to the Governor, asking for a grant 
of the island of Santa Cruz, which, as he represents, is situated 
in front of Santa Barbara, on the coast of that Department.

Both of these petitions are based upon the special dispatch 
addressed to the Governor; and in the one last presented, the 
claimant represents that the island previously offered is whol-
ly unfit either for agricultural improvement or the raising of 
stock, and for that reason prays, in effect, that the order of 
concession may be so changed as to conform to his last-men-
tioned request. For aught that appears to the contrary, his 
request was acceded to without hesitation, for, on the twenty- 
second day of May, 1839, the Governor made the grant, basing 
it upon the special dispatch referred to in the petition.

To prove the authenticity of the dispatch and the genuine-
ness of the grant, the petitioner called and examined Governor 
Alvarado. He testified that he was acquainted with the hand-
writing of Joaquin Pesado, the Minister of the Interior, and 
also with that of Manuel Jimeno, the secretary of the Depart-
ment, who countersigned the grant. Both of these signatures, 
as well as his own, he testified were genuine; and he also 
stated that he recognised the document as a genuine instru-
ment, and intended it at the time as a perfect and complete 
title in the claimant. His testimony finds support in this case, 
to some extent, by the fact that all the documentary evidences 
of title, inlcuding the grant, were found in the Mexican ar-
chives ; but much stronger confirmation of his statements is 
derived from the record evidence which those archives are 
found to contain.

At the argument, we were very properly furnished by the 
counsel of the appellants with a copy of an index of conces-
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sions, prepared by the secretary of the Department. That 
index covers the period from the tenth day of May, 1833, to 
the twenty-fourth day of December, 1844. It contains a list 
of four hundred and forty-three concessions, and among the 
number is the one set up by the claimant in this case. Its 
description in the index corresponds in all particulars with 
the grant produced, except as to the date. As there given, it 
is dated the fifth day of March, 1839, which is the true date 
of the concession, under the first petition.

Considering that the name of the grantee and the descrip-
tion of the premises agree with the grant produced in the case, 
we think it a reasonable presumption that the error of date is 
in the index, and not in the grant. For these reasons, we 
think the genuineness of the documentary evidence of title is 
satisfactorily proved. Having come to this conclusion, the 
only remaining question is, whether the grant was made by 
competent authority. Direction was given to the Governor 
and the Departmental Assembly in the special dispatch on 
which this grant was issued, that one of the islands, situated 
along the coast of the Department, should be assigned to this 
claimant before they proceeded to grant and distribute such 
lands under the general order. Those communications were 
of the same date ; but it is obvious, from the language of the 
special dispatch, that it was issued subsequently to the other 
communication, and must be regarded as qualifying the latter, 
so far as their terms are repugnant. Had the claimant peti-
tioned for a grant of this description, under the general order, 
his application would have been addressed to the discretion 
of the Governor and of the Departmental Assembly; and un-
less both had concurred in granting the prayer, his application 
would have been defeated, for the reason that such a title coul 
only be adjudicated by their concurrent action. Power to re-
fuse such applications was vested in.the Assembly as well as 
in the Governor ; but when both concurred, and the adjudica 
tion had been made, the title papers were properly to be issue 
by the Governor as an executive act. As the Assembly was 
a constituent part of the granting power under the genera 
order, it was doubtless thought proper that the withdraws o 
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one of the islands from its operation, and the disposal of it in 
another way, should be notified to the Assembly as well as to 
the Governor. They were accordingly directed not to proceed 
to make adjudications under that order until the assignment 
of the title to this claimant was perfected, but they were not 
required to make the assignment or to cause it to be made. 
To accomplish that purpose, and carry into effect the com-
mand of the President, two things only were necessary to be 
done: one was to be performed by the claimant, and the other 
was a mere ministerial act. It was the claimant who was to 
make the selection; and if it was a proper one, near the place 
where he was stationed with his troops, nothing remained to be 
done but to make the assignment as described in the dispatch. 
Emanating as the dispatch did from the supreme power of the 
nation, it operated of itself to adjudicate the title to the claim-
ant, leaving no discretion to be exercised by the authorities 
of the Department. Neither the Governor nor the Assembly, 
nor both combined, could withhold the grant, after a proper 
selection, without disobeying the express command of the su-
preme Government. Nothing therefore remained to be done, 
after the selection by the claimant, but to issue the title papers, 
and that was the proper duty of the Governor, as the execu-
tive organ of the Department. No doubt appears to have been 
entertained of the justice of the claim, either by the commis-
sioners or the District Court; and in view of all the circum-
stances, we think their respective decisions were correct. The 
decree of the District Court is therefore affirmed.

Martin  Very , Plain tiff  in  Error , v . George  C. Watkin s .

Where a surety upon a bond is sued, a conversation between his co-surety (now 
dead) and a third person is not admissible in evidence for the purpose of fix-
ing a liability upon the defendant. The co-surety, if alive, would not himself 
have been a good witness.
paper in the handwriting of the co-surety, offered to impeach the testimony 
of two witnesses, was not admissible.

ere a levy is made upon goods and chattels under a fi. fa., the officer may con- 
de them to another, for safe keeping, until there has been a settlement of the 
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judgment and payment of all costs. He may, therefore, leave them in the 
hands of a receiver appointed by the court.

Where the receiver had the custody of goods, and the complainant was ordered 
to select such a portion of these goods as would pay his claim by a decree of 
the court below, which was affirmed by this court, and which he refused to do, 
and this portion was accordingly set apart, the receiver became from that 
time a trustee for the complainant.

The receiver was entitled to hold this property, as trustee, until a demand was 
made upon him in proper form by the complainant to surrender it. This 
proper form should have been under a certified copy of that part of the decree 
which permitted the complainant to demand the property, and which required 
the receiver to surrender it with the complainant’s acknowledgment of its re-
ceipt. These papers should then be filed in court, for the protection of the 
trustee.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the eastern district of Arkansas.

The case is stated in the opinion of the court.

It was submitted on printed arguments by Mr. Stillwell for 
the plaintiff in error, and by Mr. Watkins for the defendant.

The arguments of the counsel were so connected with the 
facts of the case, that it would be difficult to give a faithful 
account of them without an extensive statement of the facts.

Mr. Justice WAYNE delivered the opinion of the court.
On the 3d March, 1841, at Little Rock, Arkansas, one James 

Levy gave his obligation with a mortgage for $4,000, with in-
terest, due six years after date, to one Darwin Lindsley, who 
soon after assigned the obligation to Martin Very, the plaintiff 
in error. In March, 1843, Levy paid to Very $2,000, and at 
the same time executed a promise, in writing, to pay the resi-
due of the debt in jewelry and other wares, which V ery agreed to 
receive in payment, to be selected within a year from that time, 
from Levy’s stock of goods. Very refused to perform the agree-
ment, and in 1848 brought an action on the original obligation, 
to which Levy pleaded the agreement by way of accord and 
satisfaction, with an offer to perform on his part. The Su-
preme Court of Arkansas, on an appeal, held it to be in equity 
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a clear accord and satisfaction, upon a good consideration, be-
cause the creditor by that arrangement received payment of 
nearly half of the debt in advance, and because the residue 
was to be paid almost four years before the debt became due. 
In the mean time, Very brought a bill to foreclose the mort-
gage in the Circuit Court of the United States for the district 
of Arkansas, to which Levy set up the same defence by way 
of answer. In April term, 1850, the court sustained the de-
fence of Levy, and decided that Very should select from the 
stock of goods in question a sufficient amount according to 
their value, on the 3d March, 1844, to satisfy the rest of the 
debt. It then became necessary to appoint a receiver in the 
cause. John M. Ross was appointed receiver, and gave a 
bond, with E. Cummins and George C. Watkins as securities, 
in the penal sum of $5,000, with the condition that he would 
faithfully discharge his duties as receiver, with respect to such 
goods as might be brought into court, and that he would care-
fully keep and dispose of them in conformity with such order 
and decree as the court might make in that suit.

In consequence of Very’s refusal to abide by his agreement, 
Levy was obliged to keep his stock of goods on hand to tender 
them to Very, according to the agreement. But Levy had 
other creditors, who seized upon the same goods in execution, 
and they were in possession of the sheriff when Ross was 
made receiver, and from the sheriff he received them. The 
next step was an order from the district judge, directing Very 
to select from a box of jewelry in the hands of the receiver 
such an amount, according to the value of the goods in March, 
1843, as would be sufficient to discharge the balance of the 
debt due to him. This he refused to do, and then the clerk 
of the Supreme Court of Arkansas was directed, with the as-
sistance of two skilful and disinterested persons, to make a 
selection from the goods for Very.

It was done. A report was made, that the value of the 
goods in March, 1844, had been $5,777, and that according to 
that value a selection had been made to the amount of 
$2,002.59, to pay Very’s claim upon Levy, and that the goods 
Lad been set apart for that purpose, with an inventory. A
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final decree was then made, authorizing Levy to withdraw the 
remainder of the goods from the hands of the receiver, ad-
judging also that Very should take the selected goods in pay-
ment of the residue still due upon the bond and mortgage, 
and that Ross, the receiver, should deliver them to him on de-
mand. Very refused to abide by that decree, and prosecuted 
an appeal to this court. Here the decree of the court below 
was affirmed. On its return, Very refused to pay the costs. 
Levy had to pay them in order to get a mandate from this 
court to carry its decree into execution. Under these circum-
stances, Levy sued out a writ of execution, and directed it to 
be levied on the goods belonging to Very, still in the hands 
of Ross. The receiver and the marshal returned it without 
further action on the wirt. A venditioni exponas was then 
issued, and the goods were sold by the marshal for $260, the 
full value of them at that time, in their then condition. Three 
years and six months passed, and then Very, having acquiesced 
all of that time in what had been done, commenced this suit 
to recover from Watkins, as the security of Ross, damages for 
a breach of his bond, alleging that he had carelessly kept the 
jewelry which had been in his possession as receiver, and for 
not having surrendered it to him when he demanded it, as 
under the decree of the court he had a right to do.

Watkins filed three pleas to this action. The first is a de-
tailed narrative of the proceedings in the suit between Very 
and Levy to the appointment of Ross as receiver, and show-
ing that, by the decree, Very had been required to receive, in 
satisfaction of the debt due to him by Levy, jewelry to the 
amount of $2,002.59; and that from that decree they had ap-
pealed to the Supreme Court of the United States, where the 
decree of the court below had been affirmed with costs. Very 
v. Levy, 13 How., 345. And further stating, that Levy had 
paid the costs of the suit in the Supreme Court, and that the 
jewelry, still being in the hands of Ross, had been levied upon 
and sold by the marshal, and that the proceeds of it were ap 
plied to the repayment of Levy of the costs, which Very was 
bound to pay by the decree. . ,

Watkins, in his second plea, denied that the jewelry a 
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been injured from the careless keeping of Ross; and his third 
plea is a denial that Very had ever demanded it from Ross.

Upon the trial of the case, the plaintiff excepted to the 
rulings of the court, as well for excluding as for admitting 
testimony.

We have examined with some pains the plaintiff’s assign-
ments of error, without finding cause for sustaining either of 
them. The first is, that the court refused to permit a witness 
to testify to a conversation between himself and Cummins, 
the co-surety of Watkins, for the purpose of fixing upon the 
latter a liability in this action to the plaintiff. It seems that 
Watkins was not present at that conversation. Whatever it 
may have been, it was inadmissible ; and had Cummins been 
alive, and had been called as a witness to narrate it, he would 
not have been a competent witness to fi!x upon his co-surety 
a separate liability for an alleged breach of the bond by 
their principal, for which they had made themselves mutually 
responsible. The argument of the counsel for the defendant 
in error is unanswerable upon this point.

The second, third, fourth, fifth, and sixth assignments of 
error are complaints because the court admitted evidence 
directly pertinent to the issues which had been made by the 
pleadings, and defensive as to the imputed negligence of Ross 
in keeping the goods committed to him as receiver, and as to 
their condition, quality, and value, when they were turned 
oyer to him under the order of the court; and as to their con-
dition when it was levied upon by the marshal to pay the 
costs of the Supreme Court.

The seventh assignment of error was the refusal of the court 
to admit a paper in the handwriting of Cummins, the de-
ceased co-surety of the defendant, to show that the testimony 
of the other witnesses, Dort and Kirk, was not consistent with 
the appraisement which they had made, pursuant to the order 
of the court. It was clearly inadmissible.

The eighth and ninth assignments of error relate to the levy 
upon the jewelry by the deputy marshal; and the court is 
asked to instruct the jury: “If the levy was made without 
seeing the jewelry and taking it into possession, they should
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disregard it as any evidence of any levy; as, in law, a levy 
upon personal property—which jewelry is—cannot he made 
without having a sight of it, and taking possession thereof.”

The court refused the instruction as asked; but said to the 
jury, that to make a valid levy on goods and chattels on a 
writ of fi. fa., if the officer charged with the duty has a view 
of them, and they are in his power, and he declares that he 
makes a levy or seizure of them in execution, such is a valid 
levy, without taking them into his possession.

The objection to this instruction seems to be, that there had 
been an insufficient seizure, because the officer did not take 
manual possession of the box containing the jewelry, but left 
it. in the keeping of Ross, who had pointed it out to him when 
he came to make the levy. But the evidence establishes that 
a levy was made by the officer, and that he returned the exe-
cution to the marshal, for further proceedings upon it.

It cannot be implied that the levy was incomplete, on ac-
count of the box having been left where it was when the levy 
was made, where it had been kept by Ross whilst he continued 
to be receiver, and where it remained afterwards, from Very 
not having demanded it, as he had a right to do and should 
have done.

After a levy has been made with a fi. fa. upon goods and 
chattels, the officer may confide them to another person for 
safe keeping, until there has been a settlement of the judg-
ment and payment of all costs.

The court, in giving this instruction to the jury, went fur-
ther than it was necessary to do, without, however, having 
interfered with the right of the jury to find from the evidence 
whether or not a levy had been made.

The tenth assignment of error relates to the instruction of 
the court, that by the decree of the court below in August, 
1850, and the affirmance of it by this court in 1851, Ross 
ceased to act as receiver, and from thenceforth held the jew-
elry in question only as the trustee of Very. That decree put 
an end to the controversy, excepting to what remained to e 
done under the mandate of the court for the execution o i 8 
decree. It is true that Ross, as receiver, had not been is 
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charged by a formal order upon motion when the decree was 
made; but it is also true that the jewelry, by the decree, was 
made the property of Very, and that he could have demanded 
it from Ross, and that he could not justifiably have refused to 
deliver it. It was the property of Very for all purposes, as any 
other that he owned, or which could have been conveyed to 
him by any kind of title. It was, as such, liable for his debts. 
It seems to have been considered by the counsel of Very as 
liable for the costs of appeal in the Supreme Court, which 
Very had neglected to pay. Levy, however, paid them, and 
obtained an execution against Very for his reimbursement, 
which was as well leviable upon this property still in the pos-
session of Ross as upon any other. It was allowed by him 
voluntarily to remain where the law had placed it, without 
having made any proper demand for it under the decree. We 
do not consider the application for it by Mr. Eowler, as the 
attorney of Very, a proper demand. Mr. Fowler’s relation to 
him was not that special attorneyship which authorized him 
to demand it in the manner that he did. No doubt that both 
Mr. Cummins himself and Mr. Fowler thought themselves 
empowered, as attorneys in the suit, to withdraw it from Ross, 
to make a private sale of it for the payment of the costs due 
by Very.

But Ross had responsibilities in the matter under the de-
cree, which gave him the right to withhold it from the counsel 
of one of the parties, until a demand was made upon him, 
according to what the course of equity practice requires to be 
done under such decrees. It matters not what causes he may 
have assigned to Mr. Fowler for not delivering the jewelry to 
him, for, in a controversy to make the security of Ross liable 
for an alleged breach of his bond, the former is entitled to 
have the benefit of any irregularity which his principal could 
have resisted. According to the practice in equity, under 
such a decree as this is, authorizing Very to demand the 
jewelry, the demand should have been made under a certified 
copy of that part of the decree, at least, permitting Very to 
demand the property, and requiring Ross to surrender it, with 
a receipt upon it, either by Very or by his attorney, that the
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goods were surrendered by Ross. Upon the return of such 
a certificate, the court would have directed it to be put on file 
with the other papers in the suit, as a voucher for the protec-
tion of Ross from further responsibility to the parties, and as 
evidence that its decree in that particular had been executed. 
Such a course is not merely a form, to be followed or not, as 
parties to such a decree may please, but it is a cautionary 
requirement, to prevent further litigation, by exactness in the 
performance of a decree in equity. Had it been observed in 
this instance, this suit Would not have been brought.

The instruction as given is in conformity with the decree. 
Having examined every assignment of error, we shall direct 
the judgment of the court below to be affirmed.

The  United  States , Appellants , v . James  Murphy . The  
United  States , Appel lants , v . Emanuel  Pratt .

This court again decides that a claim to land in California, founded upon 
u Sutter’s general title,” is not valid.

These  two cases were appeals from the District Court of 
the United States for the northern district of California.

The cases are stated in the opinion of the court.

They were argued by Mr. Stanton for the appellants.

Mr. Justice CAMPBELL delivered the opinion of the court. 
The appellees in these suits were respectively confirmed in 

their claims to land in the valley of the Sacramento river.
• Their applications were made to Micheltorena in 1844; and 

upon a reference, Captain Sutter reported that the land was 
vacant. Upon the advice of the secretary, further action was 
deferred until the Governor could visit that portion of the 
Department, and leave was given to the petitioner to occupy 
the land until that time;

In December of that year, the “general title” to Sutter was 
issued, and in 1845 or 1846, after the deposition of Michelto-
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rena as Governor, Sutter gave copies of that title to the peti-
tioners. In the testimony of Sutter, in the ease of Pratt, he1 
says “that he applied for the paper a few weeks before the cou-
riers arrived with it; that duplicates were sent to him, and 
that it was designed as a bounty to the soldiers who had served 
under him, for their services in the war.”

We have already expressed our opinion upon the merits of 
this title in several cases, during this and the last term; and 
it remains only to say that the decrees of the District Court 
must be reversed, and the causes remanded, with directions 
to the District Court to dismiss the petition in each.

John  F. Callan  and  Michael  P. Callan , Appellants , v . 
Charles  W. Statham  and  others .

Where a bill in chancery was filed to set aside a deed as being fraudulent 
against creditors, and it is charged in the bill that the consideration men-
tioned in the deed was not paid, it is not satisfactory that the defendant relies 
upon the answer that it was paid, considering the answer, which is responsive 
to the bill, as evidence of the payment, when the execution of the deed is sur-
rounded by circumstances of suspicion.

In the present case, the payment of the purchase money was alleged to be a 
secret transaction between the vendor and vendee, and there were other cir-
cumstances attending the deed which surrounded it with suspicion. The evi-
dence of payment must have been in the possession of the defendants, and 
they ought to have produced it.

The title of the defendant, although encumbered, could have been made clear; 
the price alleged to have been paid was inadequate ; the vendor remained in 
possession and collected all the rents without accounting to the vendee ; the 
circumstance that the vendor was heavily in debt, and suits pending and ma-
turing to judgment when he made the deed—all these things induce this court 
not to disturb the decree of the court below, which directed the property to be 
sold for the satisfaction of creditors.

This  was an appeal from the Circuit Court of the United 
States for the District of Columbia.

The facts of the case are stated in the opinion of the court.

It was argued by Jfr. Walter 8. Cox and Jfr. Davis for the
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appellants, and by Mr. Chilton and Mr. Davidge for the ap-
pellees.

The arguments and points of law were very dependent upon 
the facts of the case, and are therefore omitted.

Mr. Justice KELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

District of Columbia.
The suit below was a creditor’s bill, filed by Statham and 

others, the appellees, to set aside a deed made by J. F. Callan 
and wife to M. P. Callan, on the 16th October, 1854, convey-
ing lot Ko. 8, in square Ko. 456, with the improvements, in 
the city of Washington, and to subject it to the payment of 
the plaintiffs’ judgments.

Judgments to an amount exceeding $3,000 were recorded 
against J. F. Callan, 5th May, 1855. The deed was recorded 
14th April, 1855.

A second bill was filed against the same parties and others, 
on the 9th August, 1856, by Austin Sherman, a judgment 
creditor of J. F. Callan, for the purpose of setting aside the 
same deed, and subjecting the property to the payment of his 
judgments recovered 2d April, 1855, and exceeding in amount 
$9,000.

The two suits were consolidated, as the same proofs were 
equally applicable in respect to the charge of fraud in the ex-
ecution of the conveyance sought to be set aside. The court 
below decreed that the deed was fraudulent as against cred-
itors, and directed the property to be sold, and the proceeds 
brought into court for distribution. The case is here on an 
appeal from that decree.

At the date of the deed of October, 1854, Callan was heavi y 
in debt—several suits impending over him and maturing to 
judgments, to which the property in question would have been 
subject. The conveyance was made to a brother, for the con-
sideration, as stated in the deed, of $4,900. The premises 
conveyed, according to the estimate of witnesses who were 
well acquainted with them, were worth at the time excee mg



DECEMBER TERM, 1859. .479
Callan et al. v. Statham et al.

$15,000, assuming the title to be good, which will be noticed 
hereafter. The vendor continued to possess and occupy the 
property after the conveyance the same as before, leasing the 
buildings and collecting the rents in his own name, and not 
accounting to the vendee for the same. Indeed, the vendee 
seems to have taken no part in the management of the prop-
erty; nor does it appear that he has exercised any act of owner-
ship over it since the purchase, and down to the taking of the 
proofs in these cases.

In the answer of Callan, the vendor, to the bill of Statham 
and others, to the charge that the consideration mentioned in 
the deed was not paid, he simply states that it had been fully 
paid by his brother, the vendee. The vendee, for his answer, 
adopts the answer of his co-defendant.

In their answer to the bill of Sherman, they concur in stating 
that $4,000 of the consideration were paid by the surrender of 
a note the vendee held against the other party, and $900 in 
cash, and that the payment was not made in presence of any 
third person.

No proof was given by the defendants in respect to the pay-
ment of the consideration, with a view of sustaining the alle-
gation in the answers. They rely entirely upon the rule of 
pleading, that the answers are responsible to the bill, and to 
be taken as true till overthrown by proof on the other side. 
As they aver the payment was a transaction between them-
selves, and the principal part a note held by the vendee, which 
he surrendered, the evidence in respect to which is therefore 
exclusively within their own knowledge, it would have been 
more satisfactory if they had given some proof in support of 
the answers, especially when there were other accompanying 
circumstances, tending to excite distrust and suspicion as to 
the bona tides of the deed.

As it respects the defect in the title relied on to reduce the 
value of the property, it appears that J. F. Callan, in Novem-
ber, 1840, took a lease of this property from one W. Robin-
son, trustee of Alice Jennings, Alice joining in the lease for 
the term of her natural life, for the annual rent of $200; and 
m which lease it is agreed that, upon the death of the said 



480 SUPREME COURT.
Callan el al. v. Statham et al.

Alice, the lessee shall have the right to purchase the estate for 
the price of $3,000; upon the payment of which, Robinson 
binds himself and his heirs to convey the title. Alice died in 
May, 1851, and Robinson some years earlier.

It is insisted, on the part of the defendants, that the heirs 
of Robinson, and also of Alice, refuse to carry into execution 
this contract, and have refused to accept the $3,000. There 
is some obscurity upon the evidence, as it respects the precise 
state of this question at the time of the deed from Callan to 
his brother, in October, 1854. It is claimed on the part of the 
judgment creditors that this money had been paid, and that 
the deed from the heirs was kept back, in fraud of their rights. 
Perhaps the better opinion is, upon the facts, that the money 
has not been paid, and that the property is subject to this en-
cumbrance. It is clear, however, that there is no serious em-
barrassment in the way of clearing the title on payment of the 
money.

It appears, by some arrangement, not particularly explained, 
with the heirs, after the death of Alice, Callan agreed to pay 
the interest on the $3,000, and which has been paid down to 
the month of July, 1854; and the case shows that, upon the 
payment of the purchase money, with the interest, from the 
period last mentioned, the title can be obtained. It would 
have been remarkable if this right of purchase had not been 
preserved, as it appears Callan has put on the property im-
provements to the amount of from $7,000 to $10,000.

The question as to the title is only important as entering 
into the estimate of the value of the property, and as tending 
to rebut the undervaluation of the price, as charged in the bill« 
It is clear, however, admitting the property to be subject to 
the payment of $3,000, that the price was considerably below 
its true value.

But, independently of this consideration, there are ot er 
facts in the case that may well justify the decree below t e 
most important, perhaps, the unsatisfactory evidence on t e 
part of the Callans in respect to the payment of the consi era 
tion stated in the deed. This proof was vital, in order to up 
hold a deed in other respects surrounded with suspicion.
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evidence was in their possession ; and their admission that the 
transaction was secret made the proof still more indispensable 
on their part. The want of it, under the circumstances, is 
nearly if not quite fatal to the validity of the deed as against 
creditors.

The continuance of the vendor in the possession and occu-
pation and full enjoyment of the premises, the same after the 
deed as before, and absence of interest in the subject man-
ifested by the vendee, are circumstances not satisfactorily ex-
plained; also, the heavy indebtedness of J. F. Callan, and 
suits pending and maturing to judgment—all well known to 
the vendee.

We are satisfied the decree of the court below is right, and 
should be affirmed.

John  Clifton , Claima nt  of  the  Brig  Water  Witch , her  
Tackle , &c ., Appellant , r. Willia m II. Sheldon .

Where a decree was made by the Circuit Court, sitting in admiralty, that two 
persons should pay freight, one in the sum of $583.84, and the other in the 
sum of $1,754.22, and the latter only appealed to this court, the appeal must 
be dismissed, as the amount in controversy is less than $2,000.

The rights of the two were distinct and independent; but if the freight be con-
sidered a joint matter, both should have joined in the appeal.

This  was an appeal from the Circuit Court of the United 
States for the southern district of New York.

The facts are stated in the opinion of the court.

The motion to dismiss the appeal was argued by Mr. Done- 
in support of it, and by Mr. Owen against it.

Mr. Donohue’s points were the following:
• The record shows that Mr. Sheldon is ordered and de-

creed to pay between $1,800 and $1,900, besides costs, and 
at Mr. Brower does not complain of the decree below.

• As a matter of law, no appeal lies, unless the matter in 
lspute, exclusive of costs, exceeds the sum of $2,000.

vol . xxm. 31
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Udall v. the Ohio, 17 How., 17.
Olney v. the Falcon, 17 How., 19.
Allen v. Newbury, 21 How., 248.

• III. In this case, the amount in dispute is less than $1,900 
and costs; the only judgment or decree against Sheldon is 
that, and Brower not appealing, Sheldon cannot appeal for 
him.

Where the property is bonded, that bond takes the place of 
the thing, and the judgment goes against the claimant, there 
Sheldon’s cotton could not be held for Brower’s freight.

IV. As a matter of equity, the record shows that the appel-
lant has a judgment against Clifton for the very amount he 
defends against here.

Mr. Owen opposed the motion, on the following grounds:
The right of appeal is given when the “matter in dispute” 

exceeds the sum of $2,000, exclusive of costs.
I. The “matter in dispute” in this action was the freight 

upon the entire cargo, and which, according to the decree, 
amounted to $2,338.06, exclusive of costs. Unless, therefore, 
the apportionment of this sum between the claimants, which the 
Circuit Court, by its decree, assumed to make, operates as a 
severance of the action, giving the libellant independent rights 
against the respective claimants for their particular portion of 
freight, and no more, the motion must be denied.

H. But the decree did not so operate, and the respective 
claimants, as to the libellant, were liable for the entire 
amount.

1. The stipulation or bond given by the claimants, claiming 
the property, was joint, and the summary judgment thereon, 
against the stipulators, must be a joint judgment for the en-
tire amount of freight. The court could not order otherwise, 
certainly not without the consent of the stipulators and of the 
libellant.

2. The decree was irregular and erroneous in attempting 
so to sever the liability of the claimants. There was no a^a 
tion in the pleadings upon which to found such a decree, 
decree should have been secundum allegata.
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JU. But if the decree apportioning the liability be regular 
and proper, still the claimant, Sheldon, has a right of appeal, 
for, as to him, the matter in dispute exceeds $2,000.

1. The decree of the Circuit Court directs Sheldon to pay 
$1,754.22, together with the costs, taxed at $586.79, amount-
ing, in the aggregate, to $2,341.01. Even if it be considered 
that he is not to pay the whole, but only his proportion of the 
costs, still the amount which he is decreed to pay will exceed 
$2,000.

2. The “matter in dispute” on this appeal is therefore the 
sum so decreed to be paid for damages and costs. The costs 
are as much a part of the judgment debt as the damages; both 
are merged in one judgment.

3. The costs referred to in the judiciary act are not those 
which have entered into and become part of the judgment ap-
pealed from, but those which may accrue on the appeal.

Such appears to have been the views of this court in the 
case of Olney v. the Falcon, (17 How. Rep., 19,) where it is 
said that “the defendant can appeal when the judgment or 
decree against him exceeds the sum or value of $2,000.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the southern district of New York, in admi-
ralty. A motion has been made, on the part of the appellee, 
to dismiss the appeal, for the want of jurisdiction.

A libel was filed by Clifton, in the District Court, to recover 
freight on the two hundred and sixty-nine bales of cotton and 
nine bags of wool. Brower and Sheldon appeared as claim-
ants, and contested the claim for the freight. Brower claimed 
sixty-seven of the two hundred and sixty-nine bales, and 
Sheldon two hundred and two bales. The District Court dis-
missed the libel.

On appeal to the Circuit Court, this decree was reversed, and 
decree rendered in favor of the libellant for the amount of the 
freight, $2,338.06; that J. W. Brower, claimant of a portion of 
the cotton, pay to the libellant the sum of $583.84, being the 
freight on the cotton claimed by him in the suit, and that the 
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claimant, W. H. Sheldon, pay for the portion claimed by him 
the sum of $1,754.22. Sheldon appealed from the decree to 
this court.

The motion is now made to dismiss the appeal, on the 
ground that the decree against Sheldon is less than $2,000, 
and which is apparent from a perusal of the decree. The sum 
decreed against him is only $1,754.22.

The freight was separately awarded against the claimants, 
in proportion to the cotton shipped by each one. The rights 
of each were distinct and independent.

But if it were otherwise, and the whole of the freight jointly 
against the claimants, the appeal must still be dismissed, as 
then the claimants should have joined in it.

Motion to dismiss granted.

Thomas  J. Gree n , Plai nti ff  in  Error , v . Willi am  Custa rd .

Where the Circuit Court of the United States has jurisdiction over the parties 
and cause of action, by virtue of the 12th section of the judiciary act, it can-
not be affected by any amendment of the pleadings, changing the cause of 
action, or by the proviso to the 11th section.

The evils commented upon, arising from the courts of the United States permit-
ting the hybrid system of pleading from the State codes to be introduced on 
their records.

This  case was brought up by writ of error from the District 
Court of the United States for the western district of Texas.

The facts and history of the case are stated in the opinion 
of the court.

It was argued by Mr. Frederick P. Stanton for the plaintiff I 
in error, no counsel appearing for the defendant.

Upon the principal point involved in the case, Mr. Stanton 
said:

The court below properly acquired jurisdiction of the ca$e 
as made by the original petition, which alleged that Custar 
was a citizen of Texas, and Green a citizen of Massachusetts.
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Act of 1789, ch. 20, sec. 12.
But it had no authority to remand the case to the State 
court; the only alternative was, to dismiss it altogether.

The right to have his case tried in the Federal court, in a 
proper case for removal, is an absolute legal right in the party 
so removing it. ;

Ward v. Arredondo, Paine’s C. C. R., 410.
Beardsley v. Torre, 4 Wash., 286.
Gibson v. Johnson, Peters C. C. R., 44.
Gordon v. Longest, 16 Pet., 97.

It is only causes improperly removed which will be re-
manded.

Laws U. S. Courts, 147, which quotes Pollard v. Dwight, 
4 Cranch, 421.

Wright v. Wells, 1 Pet. C. C. R., 220, is an authority to 
show that a party, after a removal of the cause, cannot amend 
so as to oust the jurisdiction of the Federal court. And the 
rule is just; for otherwise a party would only have to exercise 
his ingenuity to suggest matters of amendment, either true or 
false, in order to send the case back to the State court. Of 
these amendments, the Federal court, having no jurisdiction, 
could not inquire at all.

Mr. Justice GRIER delivered the opinion of the court.
This case originated in the District Court for the county of 

McLennan, in the State of Texas, where Custard had insti-
tuted his suit against Green by attachment, claiming to re-
cover from him the balance due on a judgment entered on a 
mortgage given by Green to one Arthur, on lands in Cali-
fornia. Green appeared, and moved to have his cause re-
moved to the District Court of the United States, he being a 
citizen of Massachusetts, and Custard a citizen of Texas—the 
case coming clearly within the provisions of the 12th section 
°f the judiciary act of 1789.

It is probably because this case originated in a State court, 
at the court below permitted the counsel to turn the case into 
written wrangle, instead of requiring them to plead as lawyers, 

la a court of common law. We had occasion already to notice 
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the consequences resulting from the introduction of this hybrid 
system of pleading (so called) into the administration of justice 
in Texas. (See Toby r. Randon, 11 How., 517, and Bennet 
v. Butterworth, 11 How., 667, with remarks on the same in 
McFaul v. Ramsey, 20 How., 525.) This case adds another 
to the examples of the utter perplexity and canfusion of mind 
introduced into the administration of justice, by practice 
under such codes.

Without attempting to trace the devious course of demur-
rers, replications, amendments, &c., &c., which disfigure this 
record, it may suffice to say that the plaintiff, beginning, after 
some time, to discover that he could not recover on his orig-
inal cause of action, among other amendments set forth an 
entirely new cause of action, to wit, a note given by Green, 
payable to “Arthur or order,” for $5,000, without any en-
dorsement or assignment by Arthur to plaintiff, but which 
Custard alleged he had obtained “in due course of trade.”

After further demurrers, exceptions, &c., &c., and after 
taking testimony in California, wholly irrelevant to any pos-
sible issue in the case, the record exhibits the following judg-
ment :

“And now on this day came the parties by their attorneys, 
and the court being now sufficiently advised upon the ques-
tions submitted, is of opinion that the judgment, the original 
cause of action in this case, is not conclusive—in fact, is a nul-
lity ; but because the parties plaintiff*  have amended their pe-
tition herein, setting forth the note the base of said judgment, 
and as it has become a part of the pleadings in this case, and 
the court being of the opinion that, upon the note, the court 
is debarred from entertaining the case further in this court, 
for want of jurisdiction, it is therefore considered by the court 
that the cause ought to be remanded. It is therefore ordered 
and decreed that this case, w’ith all the papers belonging to 
the same, be and is hereby remanded to the District Court of 
McLennan county for further action.”

So far as this judgment treats the original cause of action 
“as a nullity,” it could not be objected to; and perhaps the 
same remark might have equally applied to the amended por-
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tion. But the conclusion, that the court had no jurisdiction 
to proceed further, and the order to remand the Case to the 
State court to try the other half of it, is a clear mistake, for 
which the judgment must be reversed.

If Green had been a citizen of Texas, and Custard had 
claimed a right, as endorsee of a citizen of Texas, to bring 
his suit in the courts of the United States, because he (Cus-
tard) was a citizen of another State, the case would have oc-
curred which is included in the proviso to the 11th section of 
the act which restrains the jurisdiction of the court. But the 
United States court had jurisdiction of this case, by virtue of 
the 12th section. It is a right plainly conferred on Green, a 
citizen of Massachusetts, when sued by a citizen of Texas, in 
a State court of Texas, no matter what the cause of action 
may be, provided it demand over five hundred dollars. The 
exception of the 11th section could have no possible applica-
tion to the case.

Let the judgment be reversed, and the case remanded for 
further proceedings.

The  Mayor , Aldermen , and  Comm onalty , of  the  City  of  
New  York , Plainti ffs  in  Error , v . Eranklin  Rans om  and  
Uzzi aii  Wenman .

In an action for damages for the infringement of a patent right, the plaintiff 
must furnish some data by which the jury may estimate the actual damage. 
If he rests his case after merely proving an infringement of his patent, ho 
may be entitled to nominal damages, but no more.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the southern district of New 
York.

The case is stated in the opinion of the court.

It was submitted on a printed argument by Jfr. Keller for 
the defendants in error, no counsel appearing for the plaintiffs 
in error.
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Mr. Justice GRIER delivered the opinion of the court.
The plaintiffs in error were defendants in an action for in-

fringement of a patent, “for a new and useful improvement in 
the mode of applying water to fire-engines so as to render their 
operation more efficient.”

On the trial, they took some twenty-four exceptions to the 
rulings of the court in their charge to the jury; but they have 
not seen fit to appear in this court, and point out to us on 
which of these numerous exceptions they principally rely for 
the reversal of the judgment. The defendants in error have 
not elected to have the writ of error dismissed for want of 
prosecution, but have filed a printed argument praying for an 
affirmance of the judgment.

On examination of the record, we find that the bill of ex-
ceptions contains no copy of the specification of the letters 
patent. Without this, we are unable to test the correctness 
of the construction of the patent by the court below.

But there is one exception which the record enables us to 
examine, and in which we think there is error.

The defendants’ fourteenth prayer for instruction is as 
follows:

“The plaintiffs have furnished no data to estimate actual 
damage, and therefore in no aspect of the case can they re-
cover more than nominal damages.”

If the predicate of this proposition be true, the conclusion 
was correct, and the instruction should have been given by 
the court.

Where a plaintiff is allowed to recover only “ actual dam-
ages,” he is bound to furnish evidence by which the jury may 
assess them. If he rest his case, after merely proving an in-
fringement of his patent, he may be entitled to nominal dam-
ages, but no more. He cannot call on a jury to guess out his 
case without evidence. Actual damages must be calculated, 
not imagined, and an arithmetical calculation cannot be made 
without certain data on which to make it.

The invention in this case was not one which enabled the 
patentee to make a profit by a monopoly of its use. Nor was 
it a separate and distinct machine, by the sale of which he
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could make a profit. The patent is for an improvement in 
the apparatus of the common fire-engine, by which the hydro-
static pressure of the water from the hydrant may be com-
bined with the hydraulic pressure of the engine, and thus add 
to its power and efficiency. There was evidence tending to 
show the invention to be valuable, and that it could be applied 
to the engines in use at an expense of twenty-five dollars, 
thereby greatly increasing the power of the machine. It was 
proved that the city had applied this invention to fifty engines, 
but no information whatever of the price or value of a single 
license is given in the bill; fifty is the coefficient by which 
an unknown number is to be multiplied, and without further 
data the result is still an unknown quantity. If there had 
been any proof that the selling price of a single license for a 
single engine was four hundred dollars, the jury would have 
had something to support their verdict for $20,000.

In the case of Seymour v. McConnel, (16 Howard, 485,) it 
was decided by this court, that where the profit of the patentee 
is derived neither from an exclusive use of the thing patented, 
nor from a monopoly of making it for others to use, the actual 
damage which he suffers by the use of his improvement with-
out his license, is the price of it, with interest, and no more. 
It is to his advantage that every one should use his invention, 
provided he pays for a license. The only damage to the pat-
entee is the non-payment of that sum when the infringer com-
mences the use of the invention.

As the plaintiffs in this case did not furnish any evidence 
upon which to found a calculation of actual damages, the 
court should have instructed the jury as requested by the 
counsel. Instead of it, the court instructed the jury as fol-
lows:

“If the invention is valuable, if by its use the power and 
efficiency of the fire-engines belonging to the defendant are 
so increased, that fifty engines used with this improvement 
are equal in practical effect to seventy-five, or any other num-
ber of engines, used without this improvement, the jury are 
at liberty to infer, if they think the inference a just one, that 
the defendant, in its corporate capacity, has saved the cost
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of the purchase and operation of the additional number of 
engines which would have been required to produce the same 
results if this invention had not been used; and that the cor-
porate authorities, if they had admitted the plaintiffs’ rights, 
would have paid the amount of this additional cost, or a large 
portion of it, as the consideration for a license to use this in-
vention, rather than to abandon its use ; and that the plaintiffs 
have therefore lost by the infringement what the defendant 
would have so paid to secure such license. It is for this 
reason that the benefits received by the defendant in its corpo-
rate capacity, from the use of the invention, in the consequent 
reduction of its expenditures for fire-engines, and their man-
agement and operation, are proper subjects for consideration 
in determining the plaintiffs’ damages; and the jury must 
determine for themselves, upon the consideration of this and 
the other facts of the case, (if they find that the plaintiffs are 
entitled to recover,) what damages have been actually sus-
tained by the plaintiffs in consequence of the unauthorized 
and wrongful acts of the defendant, being careful only to give 
the actual damages proved, and not to speculate upon the 
possibility or even probability of damages beyond such as are 
proved to have been sustained by the plaintiffs.”

It was of little use to caution the jury from giving specula-
tive or any other than “actual damages,” after the large 
margin of inference and presumption which they were per-
mitted to take in order to find data by which to calculate them.

It was said, in the case to which we have referred, “actual 
damages should be actually proved, and cannot be assumed as 
a legal inference from facts” which afford no data by which 
they can be calculated.

In order to find out the plaintiffs’ loss or damage, the jury 
were allowed by the court to infer that the defendants have 
saved all the money indicated by the comparative powers of 
the engines with and without the improvement ; and after 
having made this inference, they may presume that the defend-
ants would have paid this amount to the plaintiff for the use 
of his improvement.

Thus the possible advantage or gain made by the use of
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plaintiffs’ improvement on their machines, is made the meas-
ure of his loss. If the plaintiffs, unable to furnish any other 
data for a calculation, had proved that the defendants had 
made a certain amount of money by putting out the fires in 
New York, which the plaintiffs would otherwise have made 
by use of their invention, he might with some reason contend 
that this was a proper measure.

But if he fails to furnish any evidence of the proper data 
for a calculation of his damage, he should not expect that a 
jury should work out a result for him by inferences or pre-
sumptions founded on such subtile theories.

We therefore direct the case to be remanded for a venire 
facias de novo.

George  B. Morew ood , John  R. Morewood , and  Frederi c  R. 
Routh , Appe llan ts , v . Lorenzo  N. Enequis t , owner  of  the  
Brig  Gothl and .

The admiralty jurisdiction of the courts of the United States extends to contracts 
of charter-party and affreightment. These are maritime contracts -within the 
true meaning and construction of the Constitution and act of Congress, and 
cognizable in courts of admirality, by process either in rem or in personam.

Appellants should not expect this court to reverse a decree of the Circuit Court, 
merely upon a doubt created by conflicting testimony.

This  was an appeal from the Circuit Court of the United 
States for the southern district of New York.

It was a case in admiralty, arising under the following cir-
cumstances:

The brig Gothland, owned by Enequist, was chartered by 
Burt, Myrtle, & Co., of Batavia, to proceed to Padung, on the 
island of Sumatra, there to receive a quantity of coffee; to rec-
tum thence to Batavia and complete her cargo, and deliver the 
same in New York, freight to be paid by the assignees of the 
bills of lading on delivery of the cargo.

It was admitted that the bills of lading were assigned for 
value to the appellants, composing the firm of G. B. More-
wood & Company.
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Enequist first filed a libel in rem against the cargo for the 
amount of the freight; but after some proceedings which it is 
not necessary to mention, this action was discontinued, and a 
libel in personam filed, which is the present case. The re-
spondents alleged that, owing to the neglect of the carrier, the 
coffee, black pepper, and cassia, were damaged to the amount 
of $4,720.60, which they claimed as a deduction from the 
freight. The whole freight claimed was $9,160.56, with in-
terest from April, 1853.

The District Court referred the case to a commissioner, 
who reported that the freight due in September, 1857, was 
$11,372.56, for which amount a decree was rendered, with 
costs.

The case, being carried to the Circuit Court, was there tried 
on the appeal from the District Court and on additional evi-
dence taken by the respondents. The decree of the District 
Court was affirmed with costs, and the respondents appealed 
to this court.

It was submitted on printed arguments by Jfr. Dodge and 
Mr. Johnson for the appellants, and by Mr. Donohue for the 
appellee.

The counsel for the appellants considered that the jurisdic-
tion of the courts of the United States over an action on con-
tract by a libel in personam in admiralty upon a contract of 
affreightment was still an open question, and therefore pro-
ceeded to argue it. The elaborate arguments against the juris-
diction filed by them, and for it by Mr. Donohue, are omitted 
by the reporter, in deference to the opinion of the court.

Mr. Justice GRIER delivered the opinion of the court.
The ship Gothland, owned by Enequist, the libellant, was 

chartered by Burt, Myrtle, & Co., of Batavia, to proceed to 
Padung, on the island of Sumatra, there to receive a quantity 
of coffee; to return thence to Batavia and complete her cargo, 
and deliver the same in Kew York, freight to be paid by the 
assignees of the bills of lading on delivery of the cargo. The
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libellants’ suit is in personam against the consignees or as-
signees of the cargo, for the amount of freight stipulated in 
the charter-party.

The only defence alleged in the answer is, that a portion of 
the merchandise delivered was not in good order, and had 
been greatly damaged by sweating, caused by want of proper 
ventilation on the voyage.

This defence was fully discussed and examined both in the 
District and Circuit Court, and a decree was entered for the 
libellant in both.

In the argument in this court, the counsel, without aban-
doning the original defence, have expended much learning and 
ingenuity in an attempt to demonstrate that a court of admi-
ralty in this country, like those of England, has no jurisdiction 
over contracts of charter-party or affreightment. They do 
not seem to deny that these are maritime contracts, according 
to any correct definition of the terms, but rather require us 
to abandon our whole course of decision on this subject, and 
return to the fluctuating decisions of English common-law 
judges, which, it has been truly said, “ are founded on no 
uniform principle, and exhibit illiberal jealousy and narrow 
prejudice.”

The errors of those decisions have mostly been corrected by 
legislation in the country of their origin; they have never been 
adopted in this.

We do not feel disposed to be again drawn into the discus-
sion of the arguments which counsel have reproduced on this 
subject. The case of the New Jersey Steamboat Company v. 
the Merchants’ Bank of Boston (6 How., 334) was twice 
argued (in 1847 and 1848) at very great length. The whole 
subject was most thoroughly investigated both by counsel and 
the court. Everything connected with the history of courts 
of admiralty, from the reign of Richard the Second to the 
present day—everything which the industry, learning, and 
research, of most able counsel could discover, was brought 
to our notice. We then decided that charter-parties and con-
tracts of affreightment are “maritime contracts” within the 
true meaning and construction of the Constitution and act of
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Congress, and cognizable in courts of admiralty by process 
either in rem or in personam.

Lord Tenterden admits that, by the maritime law, “the ship 
is bound to the merchandise and the merchandise to the ship; 
and it is a necessary consequence that the contract is as much 
a maritime contract as a bottomry or respondentia bond, or 
mariners’ wages.” See Abbot on Shipping. But in England 
they cannot have the benefit of this lien or privilege, because 
courts of common law cannot enforce a lien in rem, and will 
not permit the court of admiralty to do it. Our District 
Courts had exercised this jurisdiction without question till the 
case just mentioned came before this court. Since that time 
no objection has been raised in this court to the jurisdiction 
of courts of admiralty over contracts of affreightment. See 
Rich v. Lambert, 12 Howard, 347, &c., &c.

The numerous briefs of argument filed in this case contain 
nothing which was not brought to our notice in the former 
discussions of this subject, except some remarks on the case 
of the People’s Ferry Co. v. Beers, (20 How., 401.) It has 
been contended that this case has established the doctrine, 
that the jurisdiction of our courts of admiralty under the Con-
stitution should be restrained to that which they were per-
mitted to exercise in the Colonies before the Revolution. The 
court decided in that case that a contract to build a ship is not 
a maritime contract; and though, in countries governed by the 
civil law, courts of admiralty may have taken jurisdiction of 
such contracts, yet that in this country they are purely local, 
and governed by State laws, and should be enforced by their 
own tribunals. As a cumulative argument, it was stated that 
the act of Congress of 1789 was not intended to conflict with 
the rights of the State tribunals to enforce contracts governed 
by their own laws, and not strictly of a maritime nature; that 
such contracts were thus considered at the time the Constitu-
tion was formed, and had never been previously cognizable in 
courts of admiralty as within the category of maritime con-
tracts; and that the contest of jurisdiction in that case was 
not so much between rival tribunals as between distinct sov 
ereignties claiming to exercise power over contracts, property, 
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and personal franchises.” The arguments used in stating the 
opinion of the court must be referred to the subject before it, 
and construed in connection with the question to be decided. 
They had no reference whatever to any former decisions of this 
court on the question now (it is hoped for the last time) mooted 
before us.

There is much testimony in the record of this case, on the 
issue made by the answer, with the usual discrepancy and 
contradiction in matters of opinion. The question whether 
the cargo was injured through the negligence and fault of the 
master, or whether the damage to it was caused by the innate 
vice of the cargo and its necessary exposure on the voyage, 
was a very complex one, depending wholly on the opinion of 
experts. Where witnesses of proper skill and experience have 
formed their judgment from a personal examination of the 
subject of the controversy, their opinions are generally more 
worthy of confidence than those elicited by hypothetical ques-
tions, which may or may not state all the accidents and cir-
cumstances necessary to form a correct conclusion.

The decision of this case by the District and Circuit Courts 
is supported by the testimony of numerous witnesses, who 
had both the capacity and experience to judge, and had ex-
amined the subject of the controversy. We see no reason to 
dispute the correctness of their judgment, or to enter into a 
particular examination of the conflicting testimony in order to 
vindicate the correctness of our own. We have frequently 
said that appellants should not expect this court to reverse a 
decree of the Circuit Court merely upon a doubt created by 
conflicting testimony.

The judgment of the Circuit Court is affirmed with costs.

John  Yontz , Adminis trator  of  Jose  Dolores  Pacheco , de -
ceased , Appe lla nt , v . the  Unite d  State s .

Where a grant of land in California had this clause, viz: “ The tract of which 
grant is made is of the extent mentioned in the plan, which goes with the 
expediente, with its respective boundaries; the officer giving the possession 
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shall cause it to be measured, according to the ordinance, to mark boundaries; 
the surplus to remain for the nation, for its uses,” according to the face of the 
grant, it must be confined to two leagues mentioned in the petition. Other-
wise, there could be no surplus.

As there was no legal title, but only an equity, this court holds, according to 
previous decisions, that the petition and concession must be taken together, 
in which case the result would be the same, viz: that the claimant must be 
confined to two leagues.

This  was an appeal from the District Court of the United 
States for the northern district of California.

The case is stated in the opinion of the court.

It was argued by Mr. G-oold for the appellant, upon which 
side there was also a brief by Mr. Volney E. Howard, and by 
Mr. Stanton for the United States.

Mr. Justice CATRON delivered the opinion of the court.
Yontz prosecutes this appeal as administrator of Jose 

Dolores Pacheco, who died pending the suit below.
There is no controversy in relation to the validity of the 

grant, but only as respects the quantity confirmed by the 
District Court, being two square leagues. The claimant in-
sists that he is entitled to a survey and patent from the United 
States corresponding to the out-boundaries embraced in his 
diseno, and the description given of the rancho in the Gov-
ernor’s grant, which recites: “Whereas citizen Jose Dolores 
Pacheco has sought to obtain for his personal benefit and that 
of his family the place lying between the ‘creek or ravine of 
La Tasajera and the place of ‘San Ramon,’ bounded by the 
house of the same place of San Ramon down to the ‘ dead 
trees,’ (palos secos,) and from this point, taking by the ‘Tular 
to the ‘high hill’ (Loma Alta) along the creek or ravine of 
said Tasajera, and along the range of hills (sierra) and the 
land of citizen Bartolo Pacheco.” After which the condition-
al clause follows, to wit: “The tract of which grant is made 
is of the extent mentioned in the plan, which goes with the 
expediente, with its respective boundaries. The officer giving 
the possession shall cause it to be measured, according to t e
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ordinance to mark boundaries; the surplus to remain for the 
nation, for its uses.”

Pacheco petitioned Governor Figueroa for two leagues of 
land, in June, 1834, lying within the boundaries set forth in 
the foregoing description and plan. He then failed to have 
his petition favorably considered by the Governor, because op-
position was made by the mission of San Jose.

On the 30th of November, 1837, Pacheco again petitioned 
Governor Alvarado to grant him the same land; he says: 
“At this time I confine the application for two leagues, more 
or less, according to the boundaries of said mission of San 
Jose to the south; the plan of which I enclose herein again.” 
The Governor referred this second petition to the council of 
San Jose, and they reported the land to be vacant, and that it 
could be adjudicated for colonization. On this report the 
Governor made the grant. It was confirmed by the Depart-
mental Assembly, May 12th, 1840, with directions, “that the 
expediente be returned to his excellency the Governor, for the 
proper ends.” No final document in consummation of a per-
fect title issued to the grantee; nor was judicial possession 
given of the land, and in this unsurveyed condition the claim 
stood when the United States acquired the country.

If we are bound to take the last paper issued by the Gov-
ernor as concluding all reference to preceding steps in the 
progress of obtaining a complete title, then we find the grant 
inconsistent on its face. The argument urged on our consid-
eration is, that there are specific boundaries given as to the 
extent of the land granted, so that it is clearly a grant of all 
the land within these prescribed limits. In contravention of 
this assumption, the clause above recited directs that the offi-
cer giving judicial possession shall cause the land to be meas-
ured, according to the ordinance, and to mark boundaries; 
^the surplus to remain for the nation, for its uses.” If it be true 
that the boundaries are conclusively defined in the grant, then 
no surplus could be thrown off by the survey. But if two 
eagues are to be surveyed within the larger limits, then the 

clause is consistent.
In the next place, it is insisted that the clause is a condition, 

VOL. XXIII. 32 
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usual in all these grants, and amounts to little more than a 
mere formality. Ascribing to the clause usually declaring 
quantity only this degree of credence, then we are thrown on 
the recitals of the grant, and bound to look behind it, to the 
incipient steps, and to other title papers referred to, and from 
all these to ascertain how much land was intended to be con-
ceded.

The claimants come before us, presenting an equity; their 
title not being -completed, because the land has never been 
surveyed, and severed from the public domain. Hanson’s 
case, 16 Peters, 200; Rosa Pacheco’s case, now decided.

We are called on to adjudge what the equities of claimants 
are; and to do this, it is proper “to look at all the several parts 
and ceremonies necessary to complete the title, and to take 
them together as one act.” 10 How., 372.

This court has uniformly held, in cases coming up by appeal 
from the District Courts of Missouri and Florida, which adju-
dicated Spanish claims under the act of 1824, that the petition 
to the Governor for land and his concession must be taken as 
one act, and the decree usually proceeded on the petition, 
which described the land as respected locality and quantity. 
This was necessarily so, as the concession was often a mere 
grant of the request, without other description than the peti-
tion contained.

And this is manifestly one of the rules of decision governing 
the tribunals in California, prescribed by the 11th section of 
the act of March 3d, 1851. In this case the grant refers to the 
previous steps, (including the petition, asking for only two 
leagues,) and carries them along with the grant.

From all the acts, taken together, it is manifest that the de-
cree of the District Court, restricting the quantity to two 
square leagues, must be affirmed, if so much land is found 
within the out-boundaries of the tract of country set forth in 
the grant and diseno; otherwise, the less quantity.
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United States v. Heirs of Berreyesa.

The  United  States , Appellants , v . the  Widow  and  Heirs  
of  Jose  E. Berreyes a , dece ase d .

A decree of the District Court affirmed, in a case where the genuineness of the 
grant of land in California and the fulfilment of its conditions are estab-
lished.

This court declines to give instructions to the court below relative to the loca-
tion and survey of this grant. No question was decided in the court below 
upon this subject, and it is to be presumed it will act according to the estab-
lished rules on the subject.

This  was an appeal from the District Court of the United 
States for the northern district of California.

The case is stated in the opinion of the court.

It was argued by Mr. Stanton for the United States, and by 
Mr. G-oold for the appellees.

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellees were confirmed in their claim to a parcel of 

land in the county of Santa Clara, known by the name of San 
Vicente, and being a part of the Canada de los Capitancillos, 
containing one square league, and adjoining the lands of Justo 
Larios.

They are the widow and heirs at law of Jose E. Berreyesa, 
who became possessed of the land in 1834, under the authority 
of the Governor, Figueroa, and occupied it, with his family, 
until 1842. In that year he presented a petition to the Gov-
ernor, representing these facts, and complained that his neigh-
bor Larios had disturbed his enjoyment and repose, and de-
sired that there might be granted to him two sitios, from the 
house of Larios to the Matadera, with all the hills that belong 
to the Canada. He says that he served the country in the army 
for twenty-four years and upwards, without receiving pay, and 
that he had with him eleven children.

A reference was made of the petition to the justice of the 
pueblo, who called Larios before him, and an agreement was 
then made between the parties in reference to the division 
line.
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This report was returned to the Governor, who directed that 
a title should issue to the applicant, and that the expediente 
be remitted to the Departmental junta, for its approval. The 
decree and titulo describe a parcel of land included within 
natural boundaries; but in the conditions, it is confined to a 
single league in quantity.

Subsequently to this, Berreyesa complained to the Governor 
of the limitation, insisting that his petition had been for two 
leagues, and that be had returned the grant, to have it cor-
rected. The Governor directed the proper inquiries, and the 
result was to concede the prayer of the petitioner; but, for 
some reason, the grant did not issue.

The board of commissioners confirmed the claim of the pe-
titioners for one square league; and this decree was confirmed 
by the District Court on appeal, and it ordered the land to be 
located, according to the description and within the bounda-
ries set out in the original grant, and delineated in the map 
contained in the expediente, to both of which reference is made 
for a more particular description. The genuineness of this 
grant and the fulfilment of the conditions are fully established, 
and the validity of the claim is unquestionable.

The appellees have requested the court to give instructions 
relative to the location and survey of this grant, similar to those 
found in the case of the United States v. Fossatt, 20 Howard. 
But no question was decided in the court below upon the loca-
tion of the lines of the tract, and it would be irregular for this 
court to assume that the action of that court will not conform 
to the established rules on the subject. The decree of the Dis-
trict Court has not been called in question by the appellees; and 
should any difficulty arise in the location of the grant, it will 
be competent for the appellees to invoke the aid of that court. 
• Decree affirmed.

Ruel  C. Gridley , Clari ss a  H. Beebe , Sarah  P. Snyder , 
and  Charles  Snyder , and  others , Appe llant s , v . David  
Wynant .

Where a married woman became a trustee of land for the benefit of her son in 
law, and executed a deed (without joining her husband) to a bona fide pur 
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chaser, who had paid the purchase money to the cestui que use, it was not 
necessary, under the circumstances of the case, for her husband to join in the 
deed.

These circumstances were, that by executing the deed she did not defeat an 
estate to which her husband was entitled, nor did he claim adversely to the 
deed, but it was within the scope of her authority as trustee, and therefore 
will be sustained by a court of equity against her heirs.

Her children, who were her heirs at law, having brought a suit at law to recover 
the land from the bona fide purchaser, a court of equity will interpose to re-
strain their proceedings.

The alleged illegality of the consideration of the deed of trust—viz: that it was 
intended to protect the property of her son in law, who was insolvent—was not 
sufficient to destroy the independent equity of the bona fide purchaser, nor was 
it necessary to make the son in law a party when the bona fide purchaser 
sought relief in a court of equity against the title of the heirs.

This  was an appeal from the District Court of the United 
States for the northern district of Iowa.

The case is. stated in the opinion of the court.

It was submitted on printed arguments by Mr. Grant for the 
appellants, and by Mr. Smith for the appellee.

Mr. Justice CAMPBELL delivered the opinion of the court.
The appellee filed this bill to enjoin the appellants from 

prosecuting a suit to recover a parcel of land in his possession, 
and to quiet his title against their claim as heirs at law of Sarah 
A. Blakely, deceased. He charges in his bill that he pur-
chased the land from William B. Beebe, and paid to him the 
purchase money, and that Mrs. Blakely made him a deed at 
the request of Beebe, who was her son in law, and for whose use 
and benefit it had been conveyed to her with her consent. At 
the time of her conveyance she was a married woman, and 
the bill avers that by error, ignorance, or oversight, her bus- 
hand failed to join in her deed.

The defendants admit that they claim as heirs at law of Mrs. 
Blakely, and insist that she was under a disability to convey 
land without the consent of her husband.
, deny that she held the land in trust for Beebe, but 
insist that even if that were the case the trust was illegal, for 
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that Beebe was an insolvent debtor, and the sole design of 
such a conveyance was to defraud and delay his creditors.

They object that Beebe is a necessary party in the cause. 
The District Court granted relief according to the prayer of 
the bill. The testimony sufficiently establishes the case made 
by the bill. It appears that Beebe purchased the land from 
the tenants in fee simple, and that it was conveyed to Mrs. 
Blakely by his directions, and that this was done because he 
was in debt, and did not desire the exposure of his property.

That he sold the land to the appellee, and that Mrs. Blakely 
executed to him titles without joining her husband in the con-
veyance. The question arises, whether the heirs at law of Mrs. 
Blakely can contest the validity of her conveyance. There is 
no incapacity in a married woman to become a trustee, and to 
exercise the legal judgment and discretion belonging to that 
character. A trustee in equity is regarded in the light of an 
instrument or agent for the cestui que trust, and the authority 
confided to him is in the nature of a power. It has long been 
settled that a married woman may execute a power without 
the co-operation of her husband. Sug. on Pow., 181. Some 
doubt has been expressed whether, at law, a married woman 
could convey an estate vested in her in trust, and inconveni-
ences have been suggested as arising from her asserted inca-
pacity to make assurances which a court of law would recog-
nise as valid. And it has been determined that she could not 
defeat a right of her husband, or impose a legal responsibility 
upon him, by her unassisted act. Lewen on Trusts and Trustees, 
pp. 89, 90; Sug. on Pow., 192, 196; 2 Spence Eq., 31. But 
within the scope of her authority a court of equity will sustain 
her acts, and require those whose co-operation is necessary to 
confirm them. In the present instance, her deed was within 
the scope of her authority and duty. She did not defeat an 
estate to which her husband was equitably entitled, nor does 
he claim adversely to it. The complainants are her own chil-
dren, her heirs at law, who are seeking to divest of his estate a 
bona fide purchaser, and to acquire one for themselves one 
to which their mother had no claim in equity or good con-
science. Nor can the appellants avail themselves of the ille-
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gality of the consideration on which their mother became the 
trustee for Beebe. The trust has not only been constituted, 
but carried into execution. The appellee is not a mere vol-
unteer seeking to enforce its terms, nor does his equity depend 
upon the validity of the trust for its support. He has an in-
dependent equity, arising from his purchase from persons pro-
fessing to hold a legal relation to each other and to the subject 
of the contract, and to enforce his right there is no need for 
any inquiry into the consideration or motives that operated 
upon these parties to assume their relation of trustee and 
cestui que trust. In such a case, equity does not refuse to 
lend its assistance. McBlair v. Gibbes, 17 How., 232.

The objection that Beebe is a necessary party to the bill 
cannot be supported. Beebe has not claimed adversely to 
the title of the appellee. The legal title has never been in-
vested in him, nor do the appellants recognise any privity or 
connection with him. They claim the property discharged of 
any equity either in his favor or that of the appellee.

Upon the whole case, the opinion of the court is in favor of 
the appellee, and the decree of the District Court is affirmed.

Ruel  Gridle y , Claris sa  H. Beebe , Sarah  P. Snyder , and  
Charles  Snyder , and  others , Appe lla nts , v . Edwin  S. 
Westb rook  and James  P. Guager .

Where proceedings are instituted in the State court of Iowa under certain arti-
cles of their code, and then removed into the United States court, although 
these proceedings do not conform to the mode prescribed for chancery pro-
ceedings in the courts of the United States, yet, if the pleadings and proofs 
show the matter in dispute between the parties, this court will adjudicate the 
questions which they present.

The principle adopted in the preceding case respecting the execution of a deed 
by a married woman as trustee, is equally applicable to a deed executed under 
a power of attorney granted by her.

This  was an appeal from the District Court of the United 
States for the northern district of Iowa.

It arose out of the same circumstances nearly as the pre-
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ceding case, as will be evident from the statement in. the opin-
ion of the court.

It was argued by Mr. Grant for the appellants, and by Mr. 
Wilson for the appellees.

Mr. Justice CAMPBELL delivered the opinion of the court. 
This suit was commenced in the District Court of Jackson

county, Iowa, by the appellees, under articles 2025 and 2026 
of the code of Iowa, to quiet their title and possession to cer-
tain lands in that county against the impending and adverse 
claim of the appellants, the heirs at law of Sarah A. Blakely, 
deceased.

The appellants appeared, and answered the petition, and 
procured the removal of the cause to the District Court of the 
United States for Iowa, under the 12th section of the judiciary 
act of September, 1789. After the removal of the suit to the
District Court, the appellants commenced a cross-suit, assert-
ing therein their own title to the lands in controversy, and 
praying for a decree of delivery of the possession to them, and 
an account of the mesne profits. The original and cross-suit 
were “consolidated” on the motion of the appellants, and 
were heard as one suit.

The proceedings in these causes seem to have been framed 
upon the course of practice prevailing under the code of Iowa; 
and w’e have found some difficulty in entertaining the suit, as 
not conforming to the mode of proceeding prescribed for 
courts of the United States in chancery proceedings; but as 
we are enabled to ascertain, from the pleadings and proofs, 
the matter in dispute between the parties, we shall proceed to 
adjudicate the questions they present.

The facts disclosed by the proofs show that William. B. Beebe, 
an insolvent debtor, in order to carry on business without in-
terruption, made purchases and sales of property on his own 
account, in Iowa, but under the shelter of the name of Sarah A. 
Blakely, the mother of his wife, a resident of Missouri. To 
enable him to do so with facility, he procured from her powers 
of attorney, which conferred authority for that purpose.
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The land described in the petition was purchased by Beebe 
with his own money, and the titles were made for his use to 
Mrs. Blakely. Subsequently he sold them to one of the par-
ties to the cross-suit (Mrs. Wells) for a valuable consideration, 
and, as attorney in fact for Mrs. Blakely, executed to her a 
deed; and the appellees, Westbrook and Guager, claim as pur-
chasers from this person.

At the time of the execution of the (leed of Mrs. Blakely, 
and of her death, she was a feme covert. The appellants in-
sist, that the conveyance to Mrs. Wells in the name of Mrs. 
Blakely is void, and that they are entitled to hold the lands as 
heirs at law.

We discover no material variation between the principles 
applicable in this cause and that of the same appellants and 
Wynant, which we have just decided. Upon the authority of 
that case, we determine that the decree of the District Court 
must be affirmed.

The  State  of  Alabam a , Compla inan t , v . the  State  of  
Georgia .

The boundary line between the States of Georgia and Alabama depends upon 
the construction of the following words of the contract of cession between the 
United States and Georgia, describing the boundary of the latter, viz: “West 
of a line beginning on the western bank of the Chattahoochee river, where the 
same crosses the boundary between the United States and Spain, running up 
the said river and along the western bank thereof.”

H is the opinion of this court that the language implies that there is ownership 
of soil and jurisdiction in Georgia, in the bed of the river Chattahoochee, and 
that the bed of the river is that portion of its soil which is alternately covered 
and left bare, as there may be an increase or diminution in the supply of 
water, and which is adequate to contain it at its average and mean stage 
during the entire year, without reference to the extraordinary freshets of the 
winter or spring, or the extreme drought of the summer or autumn.

The western line of the cession on the Chattahoochee river must be traced on the 
water line of the acclivity of the western bank, and along that bank where 
that is defined; and in such places on the river where the western bank is not 
defined, it must be continued up the river on the line of its bed, as that is 
made by the average and mean stage of the water, as that is expressed in the 
conclusion of the above-recited paragraph.
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By the contract of cession, the navigation of the river is free to both parties.
See the case of Howard v. Ingersoll, 13 Howard, 381, and the correction of its 

syllabus in. the errata in 14 Howard in this, that “ the boundary line runs 
along the top of the high western bank,” instead of “ the boundary line runs 
up the river, on and along its western bank, and the jurisdiction of Georgia in 
the soil extends over to the line which is washed by the water wherever it 
covers the bed of the- river within its banks.”

This  was a case of original jurisdiction in the Supreme 
Court, under that article in the Constitution which confers 
jurisdiction over controversies between two or more States.

The State of Alabama filed her bill in this court at Decem-
ber term, 1855. After stating the compact of 1802 between 
the United States and Georgia, the bill stated the claim of 
Alabama as follows:

The complainant further states, that this line can only be 
ascertained with certainty and accuracy by a just and proper 
construction of the agreement and cession aforesaid, made and 
entered into as aforesaid by and- between the State of Georgia 
and the said United States, and that, by a just and proper con-
struction thereof, the said line commences at a point where 
the 31st degree of north latitude crosses the Chattahoochee 
river, and on the western bank of said river, on that part or 
portion of the said bank that reaches to or touches the water 
at ordinary or common low water, and runs up said river and 
along the western bank thereof, and on said portion of said 
bank that touches the water at its ordinary or common height, 
until said line reaches the point on said river from whence it 
leaves the same in a straight direction to Nickajack in 
other words, that said line, so far as it runs on the bank of 
the Chattahoochee river, runs upon the western bank at the 
usual or common low-water mark. And as evidence that the 
line as above described is the true and correct line according 
to the true intent and meaning of said agreement and cession, 
your complainant states, that the banks of said river over an 
upon which said line runs, though at some few places hig 
and steep, over which the water never passes, yet said banks 
are mostly low and flat, so that when the river is high, or 
when there is a usual or common freshet, the water of sai
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river spreads over the land at some places as much as a half 
mile, at some places less, and other places more than a half 
mile west from the common low-water mark. And your com-
plainant cannot and never has believed that it was the inten-
tion, either of the State of Georgia or of the United States, 
that said line was to be placed on what may be termed the 
high-water mark of said river, at the time they entered into 
the agreement and cession aforesaid, not only on account of 
the uncertainty in ascertaining and locating the same, but also 
for the further reason, that at some places on said river the 
jurisdiction of the State of Georgia would pass far west of the 
river at its ordinary height, whilst at other places, where the 
hanks or bluffs are high and steep, it would pass but little or 
none at all beyond the line marked by the ordinary or com-
mon stage of the water.

Influenced by these reasons, as well as by the consideration 
that the line of ordinary low-water mark is readily and easily 
ascertained, the State of Alabama has ever claimed that said 
line runs upon the bank where the water touches the same 
when the river is at its ordinary or common height—that is, 
that said line runs on the western bank of said river at usual 
or common low-water mark, and not on the bank at high- 
water mark. And your complainant has ever claimed and 
exercised jurisdiction all along and upon said bank to low- 
water mark, as above described, until the line reaches that 
point on the river from whence it starts directly to Nicka- 
jak.

The State of Alabama then called upon the State of Georgia 
to answer the following questions:

1. Whether or not the said defendant does not claim all the 
lands on the western bank of the Chattahoochee river, north 
of the 31st degree of north latitude, up to the point or place 
where the line that separates the State of Alabama from the 
State of Georgia leaves the bank of said river in a straight di-
rection for Nickajack, and whether she does not claim and 
assert a right to exercise jurisdiction and authority over all of 
said land on the western side of the Chattahoochee river up to 
high-water mark ?
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2. Whether the defendant does not claim that the jurisdic-
tion and soil all along the bank of said river, up to high-water 
mark, belong exclusively to her, the said State of Georgia, and 
that the line separating the State of Alabama from the State 
of Georgia is located on the western bank of said river, at 
high-water mark ?

3. Has not the complainant described correctly the character 
of the bank of said river, and particularly that portion of the 
bank commencing at the 31st degree of north latitude, and 
extending sixty or seventy miles above ?

4. Does not the water, at many places on the western side 
of said river, and south of the point where said line leaves the 
same for Nickajack, pass far beyond and west of the ordinary 
low-water mark ?

5. Are not the banks of said river, at many places north of 
the 31st degree of north latitude, low and flat? and does not 
the water of said river, during the usual freshets, pass over 
the adjoining land, at some places as much as a half mile, at 
some places less, and at other places more than a half mile 
west of the ordinary low-water mark of said river ?

6. Has not the complainant correctly set forth the first sec-
tion of the articles of agreement and cession between the Uni-
ted States and the State of Georgia (and described in this bill) 
so far as is necessary to ascertain the boundary line between 
the States of Alabama and Georgia, and has not the com-
plainant correctly described the titles by which the United 
States acquired the Alabama territory ? And, if not, in what 
particular is the description defective, and what part of the 
articles of agreement and cession not set forth is material in 
ascertaining said line ?

At December term, 1858, the State of Georgia answered, 
after reserving to herself all manner of advantage to be de-
rived from demurrer or plea to the bill. The facts of the 
case, as stated by Alabama, were admitted, as was the con-
clusion that the eastern boundary of Alabama was the west-
ern boundary of Georgia, wherever that might be. This 
Georgia not only admitted for Alabama, but affirmed for 
herself.
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The claim of Georgia and answer to the interrogatories pro-
pounded were as follows:

So far as this line runs along the western hank of the Chat-
tahoochee river, Georgia denies that it runs along the usual or 
common low-water mark, but, on the contrary, she contends 
that it runs along the western bank at high-water mark, using 
high-water mark in the sense of the highest line of the river’s 
bed; or, in other words, the highest line of that bed, where 
the passage of water is sufficiently frequent to be marked by a 
difference in soil and vegetable growth.

In answer to the specific questions which are propounded 
by the bill, the State of Georgia says, that so far as the Chat-
tahoochee river is the dividing line between her and the State 
of Alabama, she does claim all the lands, and a right to exer-
cise jurisdiction over all the lands on the western bank of said 
river up to high-water mark, using high-water mark in the 
sense just above explained. She says, in answer to the second 
question, that she does claim that the jurisdiction and soil all 
along the western bank of said river, up to high-water mark, 
belong exclusively to her, and that the line separating the 
State of Alabama from the State of Georgia is located on the 
western bank of said river, at high-water mark, using the term 
high-water mark in the sense before explained. To the third 
question, the State of Georgia says, that while she regards the 
description of the banks of the river given in the bill as being 
too highly drawn, yet she admits that it is more applicable to 
the southern part of the bank than to that part of it sixty or 
seventy miles above the 31st degree of north latitude; and 
she admits that in some places the banks are flat, but she says 
that in other places, especially on the upper and longer por-
tion of the river, the banks are generally steep and well de-
fined—so much so as to be familiarly known as “ the bluffs 
of the Chattahoochee.” To the fourth and fifth questions, 
Georgia says, that the banks of said river, at a number of 
places along the dividing line between the two States, are 
low and flat; and it is true that in freshets the water passes 
west of the low-water mark, as far, perhaps, as half a mile in 
some places, and, in a few places, perhaps even farther. To
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the sixth and last specific question, Georgia answers, that the 
first section of the articles of cession from Georgia to the Uni-
ted States is set forth in the bill with substantial correctness, 
so far as this controversy can be affected by it, and that the 
exact words of that section are as before stated in this answer. 
Also, she admits that section to be the only one material to 
this issue. She admits that the title of the United States to 
the territory of Alabama was acquired from Georgia by the 
means described in the bill, but she does not admit the inti-
mation that the United States had acquired a previous title 
from the State of South Carolina, nor can she perceive the 
relevancy of such an intimation to the present issue.

The evidence in the case was all documentary. There was 
filed for the complainant an argument by Mr. Dargan and one 
by Mr. Phillips, who also argued the case orally. It was also 
argued orally by Mr. McDonald and Mr. Gibson. These argu-
ments partook rather of the character of a diplomatic negotia-
tion than a forensic dispute, and the reporter declines to at-
tempt to abbreviate them in a law book.

Mr. Justice WAYNE delivered the opinion of the court.
This case involves a question of boundary between the 

States of Alabama and Georgia.
Alabama claims that its boundary commences on the west 

side of the Chattahoochee river at a point where it enters the 
State of Florida; from thence up the river along the low-water 
mark, on the western side thereof, to the point on Millers 
Bend, next above the place where Uchee creek empties into 
such river; thence in a line to Nickajack, on Tennessee river.

Georgia denies that the line intended by the cession of her 
western territory to the United States runs along the usua 
low-water mark of the perennial stream of the Chattahoochee 
river, but that the State of Georgia’s boundary line is a line 
up the river, on and along its western bank, and that t e 
ownership and jurisdiction of Georgia in the soil of the river 
extends over to the water-line of the fast western bank, w ic > 
with the eastern bank of the river, make the bed of the river.
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The difference between the two States must be decided by 
the construction which this court shall give to the following 
words of the contract of cession: “ West of a line beginning on 
the western bank of the Chattahoochee river, where the same crosses 
the boundary between the United States and Spain, running up the 
said river and along the western bank thereof.”

In making such construction, it is necessary to keep in 
mind that there was by the contract of cession a mutual re-
linquishment of claims by the contracting parties, the United 
States ceding to Georgia all its right, title, &c., to the territory 
lying east of that line, and Georgia ceding to the United States 
all its right and title to the territory west of it.

We believe that the boundary can be satisfactorily deter-
mined and run in this suit, from the pleadings of the parties, 
notwithstanding their difference as to the locality and direction 
of it on the Chattahoochee river.

Georgia is interrogated in certain particulars in the bill, 
which the complainant thinks will produce answers illustra-
tive of the right of Alabama to the boundary which is claimed. 
Georgia answers them separately, having previously given a 
correct and literal copy of the contract. It is as follows: 
“The State of Georgia cedes to the United States all the right, 
title, and claim, which the said State has to the jurisdiction 
and soil of the lands situated within the boundaries of the 
United States south of the State of Tennessee, and west of 
a line beginning on the western bank of the Chattahoochee 
river, where the same crosses the boundary line between the 
United States and Spain; running thence up the said river 
Chattahoochee, and along the western bank thereof, to the 
great bend thereof, next above the place where a certain creek 
or river called Uchee (being the first considerable stream 
on the western side above the Cussetas and Coweta towns) 
empties into the said Chattahoochee river; thence in a direct 
line to Nickajack, on the Tennessee river; thence crossing the 
said last-mentioned river; and thence running up the said 
Tennessee river, and along the western bank thereof, to the 
southern boundary line of the State of Tennessee.”

In answer to the first question, Georgia admits what is
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alleged in the bill in relation to the definition of the bounda-
ries of the Territory of Alabama by an act of Congress, passed 
in eighteen hundred and seventeen, and the subsequent grant 
of admission of the State of Alabama into the Union with the 
same boundaries in the year eighteen hundred and nineteen; 
and the conclusion from it is, simply, that the eastern bound-
ary line of Alabama is the western boundary line of Georgia, 
but that, so far as that line runs along the western bank of 
the Chattahoochee river, Georgia denies that it runs along the 
usual or low-water mark; but, on the contrary, Georgia con-
tends that it runs along the western bank at high-water mark, 
using high-water mark in the sense of the highest water-line 
of the river’s bed; or, in other words, the highest water-line 
of that bed, where the passage of water is sufficiently frequent 
to be marked by a difference in soil and vegetable growth.

Georgia also answers affirmatively the other interrogatory 
in the bill with the same qualification, that what she claims 
is a right to exercise jurisdiction over all the lands up to the 
water-line of the western bank of the river’s bed.

Georgia also says, that while she regards the description of 
the banks of the river given in the bill as highly drawn, she 
admits it to be more applicable to the southern part of the 
bank than to that part of it sixty or seventy miles above the 
thirty-first degree of north latitude. It is admitted that in 
some places the banks are flat, but that in other places, espe-
cially in the upper portion of the river, the banks are generally 
steep and well defined, so much so as to be familiarly known 
as the “Bluffs of the Chattahoochee; ” and that the banks of 
the river in a number of places along the dividing line between 
the two States are low and flat, and that in freshets the water 
spreads as far as half a mile beyond the line to the west, and 
in a few places further than the western line of the river’s bed, 
over low lands, which Georgia does not claim to be under its 
jurisdiction.

These declarations and admissions upon the part of Georgia 
simplify the controversy, and narrow it to the claim of the 
respective parties as heretofore set forth.

The contract of cession must be interpreted by the words
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of it, according to their received meaning and use in the lan-
guage in which it is written, as that can be collected from 
judicial opinions concerning the rights of private persons 
upon rivers, and the writings of publicists in reference to the 
settlement of controversies between nations and States as to 
their ownership and jurisdiction on the soil of rivers within 
their banks and beds. Such authorities are to be found in 
cases in our own country, and in those of every nation in 
Europe.

Woolrych defines a river to be a body of flowing water of 
no specific dimensions—larger than a brook or rivulet, less 
than a sea—a running stream, pent on each side by walls or banks.

Grotius, ch. 2, 18, says a river that separates two jurisdic-
tions is not to be considered barely as water, but as water 
confined in such and such banks, and running in such and 
such channel. Hence, there is water having a bank and a 
bed, over which the water flows, called its channel, meaning, 
by the word channel, the place where the river flows, inclu-
ding the whole breadth of the river.

Bouvier says banks of rivers contain the river in its natural 
channel, where there is the greatest flow of water.

Vattel says that the bed belongs to the owner of the river. 
It is the running water of a river that makes its bed; for it is 
that, and that only, which leaves its indelible mark to be 
readily traced by the eye; and wherever that mark is left, 
there is the river’s bed. ^t may not be there to-day, but it 
was there yesterday; and when the occasion comes, it must 
and will—unobstructed—again fill its own natural bed. Again, 
be says, the owner of a river is entitled to its whole bed, for 
the bed is a part of the river.

Mr. Justice Story, in Thomas and Hatch, 3 Sumner, 178, de-
fines shores or flats to be the space between the margin of the 
water at a low stage, and the banks to be what contains it in 
its greatest flow; Lord Hale defines the term shore to be 
synonymous with flat, and substitutes the latter for that ex-
pression. Mr. Justice Parker does the same, in 6 Mass. Re-
ports, 436, 439.

Chief Justice Marshall says the shore of a river borders on 
vol . xxni. 33
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the water’s edge; and the rule of law, as declared by the 
court in 5 Wheat., 379, is, that when a great river is a bound-
ary between two nations or States, if the original property is 
not in either, and there be no convention about it, each holds 
to the middle of the stream.

Virginia, in her deed of cession to the United States of the 
territory northwest of the Ohio, fixed the boundary of that | 
State at low-water mark on the north side of the Ohio; and 
it remains the limit of that State and Kentucky, as well as of 
the States adjacent, formed out of that territory. 3 Dana 
Kentucky Reports, 278, 279; 5 Wheaton, 378; Code of Vir-
ginia, 1849, pp. 49, 34; 1 St. Ohio, 62. By compact between I 
Virginia and Kentucky, the navigation is free. A like com-
pact exists between New York and New Jersey, as to the I 
Hudson river and waters of the bay of New York and adja-
cent waters.

Webster’s definition of a bank is a steep declivity rising 
from a river or lake, considered so when descending, and 
called acclivity when ascending.

Doctor Johnson defines the word bank to be the earth 
arising on each side of a water. We say properly the shore 
of the sea and the bank of a river, brook, or small water. In 
the writings of our English classics, the two words are more 
frequently.used in those senses; for instance, as when boats I 
and vessels are approaching the shore to communicate with I 
those who are upon the banks. I

Bailey, in his edition of the Universal Latin Lexicon of I 
Facciolatus and Forcellinus, says that ripa, the bank of a river, I 
is extremitas terras, quod aqua alluitur et proprie dicitur de flumine, I 
ut litus de mare, nam hoc depressum est declive atque humite, npu I 
altior fere est praeruptior ; and again, ripa rede definitur id quo 
flumcn continet, naturalem vigorem cursus sui tenens.

Notwithstanding that there are differences of expression in I 
the preceding citations, they all concur as to what a river is, 
what its banks are; that they are distinct from the shore or j 
flat, and as to what constitutes its channel.

With these authorities and the pleadings of this suit m 
view, all of us reject the low-water mark claimed by Alabama । 
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as the line that was intended by the contract of cession be-
tween the United States and Georgia. And all of us concur 
in this conclusion, that by the contract of cession, Georgia 
ceded to the United States all of her lands west of a line be-
ginning on the western bank of the Chattahoochee river where 
the same crosses the boundary line between the United States 
and Spain, running up the said Chattahoochee river and along 
the western bank thereof.

We also agree and decide that this language implies that 
there is ownership of soil and jurisdiction in Georgia in the 
bed of the river Chattahoochee, and that the bed of the river 
is that portion of its soil which is alternately covered and left bare, 
as there may be an increase or diminution in the supply of water, 
and which is adequate to contain it at its average and mean stage 
during the entire year, without reference to the extraordinary freshets 
of the winter or spring, or the extreme droughts of the summer or 
autumn.

The western line of the cession on the Chattahoochee river 
must be traced on the water-line of the acclivity of the west-
ern bank, and along that bank where that is defined; and in 
such places on the river where the western bank is not de-
fined, it must be continued up the river on the line of its bed, 
as that is made by the average and mean stage of the water, 
as that is expressed in the conclusion of the preceding para-
graph of this opinion.

By the contract of cession, the navigation of the river is free 
to both parties.

Juan  M. Luco and  Jose  Leandro  Luco, Appellants , v . the  
United  States .

A grant of land in California, purporting to have been made to one Jose de la 
Rosa, dated 4th of December, 1845, and purporting to be signed by Pio Pico 
as acting Governor, and countersigned by Jose Maria Covarrubias, secretary, 
adjudged to be false and forged.

This  was an appeal from the District Court of the United 
States for the northern district of California.
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The case is stated in the opinion of the court.

It was argued by Mr. Benham and Mr. Cushing for the ap-
pellants, and by Mr. Stanton and Mr. Della Torre for the Uni-
ted States.

This case was remarkable for this one thing, amongst others: 
that in the trial below, Mr. Vance, a photographer, was exam-
ined, who attached to his deposition photographs of original 
documents, of impressions of genuine seals, and of the signa-
tures of Pio Pico. These were exhibited during the argument 
in this court.

The counsel for the appellants contended that the evidence 
of Mr. Hawes and Raphael Guirado ought to be thrown out 
of the case, and then proceeded to argue the other points as 
follows:

1. To show why the claim was not presented in time, refer-
ring to the proceedings of Congress.

2. To show why the archives did not contain a notice of 
the claim, the reason being that the book of Toma de Razon 
was lost.

3. That the reason why the journal of the Departmental 
Assembly did not contain a record of the approval by that 
body was, that the journal produced was only the record of 
ordinary sessions, whereas the evidence shows this grant to 
have been approved at an extraordinary session.

4. That the testimony clearly establishes the possession of 
Rosa.

5. That the signatures were not forged. Upon this point 
the counsel remarked as follows:

The first testimony offered to. prove a forgery is that of cer-
tain persons introduced as experts.

This testimony is inadmissible. At the time it was offered, 
Pio Pico had not been called to disprove his signature. He 
should have been called by the Government in the very begin-
ning.

When the object is to disprove handwriting, the supposed 
maker is the best evidence, and must be called.
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1 Phil. Ev., pp. 223, 224, 225.
Ibid., p. 43, and note, 918.
2 Phil. Ev., pp. 553, and note, 423.
3 Phil. Ev., pp. 1332 et infra, 1337.
Gurney v. Langlands, 5 Barn, and Aid., p. 330.

To say the least, it argues very ill for the conviction on the 
minds of the Government agents of the forgery, that they did 
not call Pio Pico.

[Then followed an examination of the testimony upon this 
point.]

6. That the seal was not false.
It is said that the seal on our grant differs from that on our 

certificate of approval, which latter is admitted, and proved by 
the Government’s own witness, to be genuine; and that, inas-
much as Covarrubias says that he does not remember more 
than one seal, the impression on our grant is false.

We do not admit that the difference claimed to exist be-
tween the impression on the grant and that on the approval 
proves, by any means, that they were made by different stamps. 
These stamps were very rude; they were prepared for print- 
lng by greasing them, and holding them in the blaze of a 
candle until the soot and grease made a coloring matter; they 
were then applied to the paper, not by a machine which would 
give a just impression, but by the hand.

The differences visible in the two impressions consist only 
of minute differences between the spaces of parts of the ob-
jects on the impressions, or of differences in the relative an-
gles of two or three of the letters of the inscription. All these 
differences are mechanical only, occasioned either by the want 
of uniform density and proportion in the lampblack and 
grease with which the impression is made, or in the want of 
precision or uniformity in the action of the hand in applying 
the stamp. There seems a greater difference as found occur-
ring accidentally in all such impressions, and they may be 
produced experimentally at will with any stamp, either em-
ploying wax, or still more employing lampblack and grease.

It will be found, however, that Covarrubias does not say 
there was but one seal. It is true, he uses the words imputed 
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to him, but he is speaking of the legend of the seal, not of the 
stamp or die. At the time he was examined, nobody dreamed 
there was any difference between the impressions. An ex-
amination of his deposition shows he was speaking of the 
legend, and nothing else.

As to any deduction to be drawn from our not producing 
an impression from the archives similar to the one impugned, 
we protest against it. if the Government desire to predicate 
an argument upon the fact, if fact it is, that the archives pre-
sent no impression like the one on our grant, it should have 
been proved. We do not admit that there is any ground of 
suspicion in this circumstance. Until it is proved that there 
was but one die, there is no reason to suspect the genuineness 
of the seal at all. It has the same legeud and device the others 
have.

This seal is vindicated by the two other seals; they are ad-
mitted to be genuine, and the stamp that made them is proved 
to have been delivered into the hands of Fremont as early as 
the change of flags; the presumption is, that it has remained 
in the custody of the Government ever since.

The seal was not necessary upon these papers; it was not 
required by law. Covarrubias would not have put on a false 
seal when none was necessary. He is the man who made the 
grant. He says so, and it is in his handwriting. He knew 
the law. He was the very man to know exactly what was re-
quired. He had been Secretary of State.

It is affirmatively proved to be genuine. Larkin and Arenas 
both say it is genuine.

“After proving the seal, it will be presumed to have been 
properly affixed, and it will lie on the opposite party to show 
that it was affixed by a stranger.”

Lord Brounker and Sir Robt. Atkyns, Skinner’s Rep., p. 2, 
cited in 3 Phil., 1062, n. 717.

If it be supposed we found two blank papers with the genu-
ine seals on them, we ask, why did we not write the gran 
and approval on them, and the petition and marginal decree 
on an unsealed one ? This theory is forbidden by the fact 
that this is not the stamp seal, the habilitating seal, but it is 
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the Governor’s seal put on acts in his office, to attest their 
genuineness as his, not to show the paper was lawful. If it 
be supposed that we had access to the genuine stamp, why not 
use it on all the papers ?

Or if we forged the stamp, why not make &fac simile? We 
have as fine artists in San Francisco as there are in the world, 
and the seal is a very rude one.

7. That the description of Pico’s office, written at the head 
of the grant, was not incorrect.

8. That the character of the ■witnesses has not been success-
fully impeached.

9. That the circumstance of other grants made about the 
same time not being approved till the next ordinary session 
of the Departmental Assembly, was owing to De la Rosa 
having so many influential friends, such as Alvarado, Castro, 
and Vallejo.

Mr. P. Della Torre, United States attorney for the north-
ern district of California, for the United States.

This is a claim for confirmation, under the treaty of Guada-
lupe Hidalgo and the acts of Congress thereon, of a tract of 
land known as Ulpinas. The grant, it is alleged, was made by 
Pio Pico, the last Mexican Governor of California, to one 
Jose de la Rosa, on the 4th of December, 1845; and the case 
is conducted in the name of the Lucos, purchasers from De la 
Kosa. The grant is one of that class known as “sobrante” 
grants, being for the land remaining within a certain district, 
after satisfying the calls of senior grants. Its quantity is esti-
mated at from fifty to sixty square leagues. The claim was 
not presented to the board of land commissioners within the 
time limited by the act of 1851, but in 1854 the claimants 
applied for and obtained a special act of Congress enabling 
them to submit it for adjudication. Claimants produce a grant 
in the usual form, purporting to be signed by Governor Pio 
Pico, countersigned by Jose Maria Covarrubias, and attested 
ty the seal of the California Department; also, from their own 
possession, the original petition of Jose de la Rosa, with a 
marginal decree of the Governor, and a certificate that the 
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Departmental Assembly had approved the grant. Upon these 
documents, sustained by a great mass of parol testimony, they 
ask a confirmation. The United States oppose the claim.

It is one of the most important cases of its class which has 
yet claimed the attention of this court, both from the magni-
tude of the claim, and from the line of defence successfully 
adopted in the court below, and here renewed. No frivolous 
issue is raised; no technical rule of law is invoked, to defeat 
substantial rights; no attempt is made to force rules adapted 
to other circumstances into strange meanings, in order to 
wrest private property from the citizens of a subjugated 
province. Nothing of the sort. This grant and the papers 
connected with it are denounced as false and simulated. 
Forgery is the charge, and, by consequence, perjury; for how 
can the two be disconnected?

And the cause will be fully argued, without any surprise to 
the claimants. The charo-es now made are the same as those 
made in the District Court. The court •will observe, that such 
matters as are specially intended to affect the integrity of the 
grant, such as the proofs drawn from the silence of the ar-
chives, the photographic exhibits to display the forgery of the 
Governmental seal of the Department of the Californias, and 
the falsity of the signatures, were all put into the record be-
low, after the strictest form of legal requirement, and the 
claimants had abundant opportunity to rebut them, if they 
could. No other record will be appealed to, except such as 
the appellants have themselves brought, and very properly 
brought, into the case, for the proof of historical facts, and of 
such other public matters as by well-settled rules the court 
of itself would take judicial notice.

The issue before the court, then, is, whether the documents 
of title now produced, under sanction of a private act of Con-
gress to enable them to be produced, supported by an im-
posing array of testimony, by a crowd of witnesses, certified 
and sworn to by officers formerly high in honorable position 
under the Mexican Government, are or are not the result of 
criminal contrivance, and the work of the criminal hand. . It 
would be idle to contend that the positions of the United 
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States are compatible with the good fame and truth of many 
of the witnesses for the claim. The court will have to weisrh 
the veracity of witnesses, directly, positively testifying in favor 
of the claim, against facts and circumstances which sternly 
and out of all doubt declare its falsity. From the painful 
nature of the duty already performed in this regard, the coun-
sel is furnished with a standard to estimate how distasteful 
may be this task; still, the case requires it to be done. But, 
as the argument of these matters of fact will take a wide 
range, it is hoped that, as some compensation, it will be found 
that the discussion will enable the court to lay down certain 
rules, by which the validity of California land claims may in 
future be certainly and readily tested.

There is an interest which in this and many other California 
cases cannot be overlooked—the interest of bona fide settlers. 
The Government of the United States contests these cases for the 
benefit ultimately of that class. It acquires territory, not that 
it may become and remain a vast land owner, but that the 
acquired territory may be thrown open to its citizens, for their 
occupation in moderate quantity, in aid of a public policy so 
well settled that this court on all proper occasions feels bound 
to carry it out. And the rights of pre-emptors can be worked 
out only under the guardianship and in the name of the Gov-
ernment, as they are not allowed to appear and defend in per-
son. It cannot be conceded, as contended, that their rights 
should be altogether ignored, nay, even their claims rebuked. 
For that class of men, calling themselves settlers, who intrude 
Upon land in despite of law, or in speculation upon title, there 
can be but one just feeling; the Government can have no care 
for their imaginary interests. But vastly different is the case 
with those who, as in the present instance, go upon the land 
in accordance with an invitation from the Government, in 
perfect good faith, not only without notice of any adverse 
claim, but most, if not all of them, after active inquiry and 
full information that no private claim had ever been made or 
heard of. The rights of such men must be not only respected, 
but protected by a just Government. They are the people 
■who have carried our laws, institutions, and all that make up 
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an empire, into the wilderness, and subdued it to the purposes 
of civilization; who, to reach this spot where they were bid-
den by law, have tempted the dangers of two oceans, or trav-
ersed vast spaces of desert, cut off from their Old homes by 
savage mountains and barbarous tribes. They are entitled to 
regard and protection.

At the first blush of this case, two circumstances are promi-
nent :

First. The extent of this grant, its quantity being so much 
beyond the colonization laws, and being made to such a man 
as De la Rosa.

Second. The late date at which it has been made known to 
the public.

As to the first. The grant is for a tract of land contained 
within certain boundaries. Its quantity is about sixty leagues, 
whilst the granting power of the Governor was restricted to 
eleven leagues, by the rules of Mexican colonization, with 
which the court is so familiar that they need not be cited. 
Under any circumstances, would the court respect this usurped 
power ? It seems to be supposed that some of the cases arising 
under the treaties for the acquisition of Louisiana and Florida 
furnish precedents by which this grant may be supported. 
Rut not so. It is true that in some of those cases the court 
fixed no limits to the power of the Spanish Governor in ma-
king grants. Yet the reason assigned is conclusive. The 
Spanish Governors represented the royal personage, an unlim-
ited monarch; and any exercise of authority on their part was 
to be referred to, and fed by, the fulness of the powers of him 
whom they represented. Their acts were done as by him, and 
were valid unless abrogated by his will. Dealing with the 
royal domain, if the Crown of Spain was content with its dis-
posal, who was to complain ? Hence this court, with perfect 
logic, has raised every presumption allowed by law to sustain, 
the acts of the colonial Governors of Spain. But the case is 
widely different when we come to examine the acts of a Gov-
ernor of a Mexican Territory or Department. Whatever dis-
turbances there may have been to the idea, Mexico for many 
years has professed to be a constitutional republic, has so he 
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herself out to the world, has been so recognised by our own 
and all other Governments dealing with her, and must there-
fore be so regarded by this court in any judicial examination 
of the system of law prevailing in any portion of her territory 
prior to our acquisition of it. When the question turns upon 
the validity of any acts of her officers, they must be submitted 
to the same tests as those by which the acts of our own offi-
cers are tried. As with us, the great leading rule must be, 
that when an officer does an act purporting to bind his Gov-
ernment, the first step in proof of its validity is to show his 
authority to bind the Government. Until this be done, the 
act is held void as to the Government. In an unlimited Gov-
ernment, the power may be presumed from the act; the au-
thority, from its exercise. But in a limited Government, of 
a written constitution and laws, where no power exists in 
public agents save what is specially delegated, the existence 
of the power must first be established aliunde, before we can 
proceed to examine the effect of its exercise.

Now, we are not referred to any regulation, decree, or usage, 
of Mexico, to any law, written or unwritten, by which the 
Governor of a Department was authorized to grant more than 
eleven leagues of land to one individual. On the contrary, 
we assert, none such can be adduced.

But even disregarding the effect of the want of power in 
Governor Pico to make this excessive grant, let us examine 
its probability as a question of fact. Is it at all probable that 
a Governor, when acting under his oath of office, with all the 
sanctions that attend such position, would grant sixty leagues 
of land without shadow of authority, and that, too, by an in-
strument in which he recites (as is done in this title) the law 
of 1824 and the regulations of 1828 as conferring the power 
by virtue of which he acts, whilst they in terms expressly for-
bid the act ? Still further: is it likely he would have usurped 
this power for the benefit of “ Don Pepe,” the household jester 
of General Vallejo, who, living with the profusion and 
bounty of semi-barbaric pomp, kept such an appendage to his 
establishment? For this position does the record assign to 
Jose de la Rosa, the alleged grantee.
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Nor can it benefit the appellants, that their counsel in this 
court have suggested that it was perhaps intended that the 
grant should be valid for only eleven leagues. It is an inge-
nious after-thought, «and may show the skill of counsel, but it 
comes too late. The original alleged petition of De la Rosa 
to Governor Pico asks for all the land within certain limits; 
the “titulo” of Governor Pico grants all the land so asked; 
the deed of De la Rosa to the Lucos conveys the same; their 
petition in the court below claims the same; the cause was 
urged for the whole tract; evidence was introduced to that 
end; and it is in this court that, for the first time, there is any 
intimation of a smaller quantity being asked.

This consideration of the antecedent improbability of such 
a grant raises, to say the least, gravest doubt of its genuine-
ness.

Next, as to its late publication.
The doubt caused by the first consideration is strengthened 

and raised almost to a certainty by the next strange feature of 
this case—the length of time and the circumstances under 
which the fact of a grant was kept concealed. The influx of 
American settlers had, from the year 1849, given great value 
to these lands; had placed them in worth, as they were in ex-
tent, on an equality with a principality; yet De la Rosa kept 
the secret of his ownership. He remained a pauper and a de-
pendant, as he had always been; and with titles to an estate 
of enormous value, he is silent and content with his poverty. 
Pioneer after pioneer came to his neighborhood, and inquired 
after the grants and the vacant lands of the vicinage, yet no 
pretence of ownership is heard of. Finally, the United States 
officers, after diligent inquiry, fail to discover any claimant, 
and survey the lands as vacant. It is not until the year 1853, 
when the land is covered with the abodes of those whose in-
dustry has given it its value, that this most extraordinary 
grant is heard of. It is contrary to all ordinary rules of human 
conduct, that De la Rosa should have acted as he did, had he 
all that time been the owner of an estate of such gigantic di-
mension.

Taking in connection these two great improbabilities, and 
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in the absence of even plausible explanation, a court might 
well hesitate to give its belief to the story told, that such a 
grant was made under such circumstances.

Yet this view is not sufficient. The United States in this,' 
from which results'may be deduced affecting many other 
cases, intend absolute certainty, so far as that can be predi-j 
cated of the examination of human testimony. Indeed, it is 
most desirable that the charges made below may either be 
entirely dissipated, and those implicated restored to their fame 
and credit, or that the truth be made so plain that the court 
will pronounce it proven.

It is proposed, therefore, in the order of this argument, to 
examine first the parol testimony, especially that adduced to 
sustain the claim; and after showing its utter unreliability, 
next to demonstrate, by proof drawn from the archives of Cal-
ifornia, that the whole fabric of the case is composed of glaring 
forgeries.

A single remark .may be premised. Counsel have demanded 
of the United States attorney a theory as to the time and cir-
cumstances of the forgery, if it be one. But the United States 
are not bound to present or prove any such theory; it is 
enough if the existence of the grant, at the time of its alleged 
date, is shown to be incompatible with a state of facts demon-
strated to be true. The claimant in a case like this, when all 
the actors in the affair are still living—the Governor who 
made the grant, his secretary who countersigned and recorded 
it, the officer who recommended and the grantee who received 
it—has the means of obtaining all the information on the sub-
ject, and is bound to clear up all difficulties as they arise. The 
Government is a stranger to these matters. Its officers resist 
these claims, either because of their insufficient or conflicting 
evidence, of counter parol testimony, or, most satisfactory of 
all, as in this case, from a knowledge of the history of the 
country, and from a familiarity with the archives which deny 
the justice of the claim. It would be difficult, if not im-
possible, without a disclosure made by confederates in the 
plot, ever to discover the precise time and circumstances of 
the contrivance and execution of a scheme of forgery. But 
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as truth must be consistent in itself, and with all circum-
stances surrounding it, the establishment of any facts incon-
sistent with other assertions necessarily destroys all evidence 
in what is so asserted, no matter how bold or how solemn the 
statements.

[Counsel then proceeded to examine in detail the parol 
testimony in favor of the grant, but the argument could not 
be properly reported without a reprint of the record.]

Can any court, from this confused, perplexed, tangled, and 
self-destructive mass of assertions, conclude anything in favor 
of the grant? Boes it not all but demonstrate that the claim 
is a fraud, and the evidence a fabrication ? Does it not strong-
ly impress the mind with a belief that the whole matter is a 
mere contrivance ? Is it not entirely lacking in those qualities 
of clearness, simplicity, and coherence, which a truthful event, 
simply narrated, always presents ?

But the grant is now to be submitted to tests much more 
satisfactory.

The testimony given by the Mexican archives exposes the 
whole deformity of the case. After the experience of this 
single case, the court will readily understand why the counsel 
for the United States below has been forced to abandon 
almost all reliance upon the parol testimony which abounds 
in these cases. Ko fact to establish the validity of a grant 
ever lacks a witness; seldom is any circumstance attested by 
one person, but another is found directly to contradict it.
"Witness after witness is then produced on either side, to sus-
tain or impeach those preceding them, until the mind rejects 
all such testimony as bewildering, and seeks elsewhere for 
means of attaining legal certainty. Fortunately, there is a 
source whence impartial evidence can be obtained of a 
satisfactory nature. The old Spanish and Mexican archives 
now collected enable us, by proper and diligent examination, 
to speak with unfailing accuracy as to the character of t e 
claims presented for confirmation. The counsel for Govern 
ment has therefore, in the preparation of his cases below, seen 
fit to discard in a great measure the system of relying P 
parol testimony, and to introduce in lieu thereof the ha i 0 
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consulting the archives, in whose disclosures he has much 
more confidence. Being equally accessible to both parties in 
these issues, the court has the further assurance, that an error 
or oversight committed by one, can always be readily cor-
rected by the other.

But as the integrity and completeness of the archives have 
been challenged by the other side, and as these points have 
to be settled conclusively, at some time or other, by this 
tribunal, it is proper here to examine and vindicate their 
authority, both as to their original accuracy and their present 
condition. It can be clearly shown that the striking charac-
teristic of the Spanish race, in its adherence to form and 
profusion of records, was retained by them in California, and 
pervades their public registries; and, also, that the present 
condition of the archives entitles them to respect.

[Counsel entered into a minute account of the manner and 
the places in which the archives of California had been formerly 
kept; the forms of authentication of laws, decrees, &c.; the 
mode of transmission from officer to officer, and of registration 
by each; the time and manner in which the public documents 
came into American possession, at and after the occupation of 
the United States forces in 1846; and especially all matters 
connected with the expedientes of land grants; the Toma 
de Razon (or Book of Registry) for the years 1844 and 
1845; the journals of the Departmental Assembly; the uses 
and values of habilitated paper, and the various Government 
seals, whose forgery has been charged. It is impossible to 
leport the argument in a compressed form.]

Now, to apply this test: Upon an examination of the ar-
chives, for the purposes of this case, it is shown:

1- That no expediente for this grant exists among the 
archives, where it certainly would have been at one time, 
ad the grant been genuine. It is true that one witness, 

and he the former Secretary of State, is made to say, 
m an ex parte affidavit, “that it was the practice of the 
°. ce to return the petition with the grant.” Yet, in 
giving his testimony, upon his cross-examination, he cor-
rects the error, and says what is true: that when an appli-
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cation was made for a grant of land, the petition and balance 
of the expediente were always carefully archived, and never 
permitted to be withdrawn. Even without this correction, the 
court itself knows that this was the only course permitted by 
Mexican law and usage. A close search has also shown that 
every genuine grant for the year 1845 has its corresponding 
expediente properly on file; this alone has none.

2. The expediente is not only missing now from the archives, 
but we show that it never could have been there.

The expedientes are numbered on their covering sheets, and 
the numeration follows the order of the dates of the grants. 
Now, for the month of December, 1845, (the aHeged date,) the 
expedientes are, as usual, continuously numbered; and for 
every grant (save this) bearing date in that month, its corres-
ponding expediente exists in the archives. Now, as there is 
no expediente for this in the archives, and no gap in the 
numbering, there never could have been an expediente for it 
on file. This disposes of the supposition that the expediente 
might have been once archived, and afterwards lost; for, had 
this been the case, a blank would have been left in the num-
bering.

3. No explanation is given of the fact that the claimants 
have produced from their own possession papers in the usual 
form of an expediente. They have no business to be there; 
if they were genuine, they could not be there. It is just 
where they would be, however, if the contrivers of this case 
thought a manufactured expediente necessary to sustain a 
simulated grant. It is to be observed that General "Val-
lejo, who asserts that he delivered the grant to Jose de la 
Rosa, is equally confident that no other papers accompanied 
the grant; how, then, did De la Rosa come by it ? There is 
no explanation of this damaging fact.

4. The title by which Governor Pico styles himself in making 
the grant is entirely different from the one he used at the 
time of its date. Standing by itself, this would be but a sma 
circumstance; but it weaves in with all the other circu 
stances making the woof of the fraud. It is just the blun er 
men would be apt to make in constructing an ante-dated docu
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ment. It is a mistake which an officer in the daily discharge 
of his functions would scarcely make.

5. There is no approval of the Departmental Assembly 
found among its records. Its journal is preserved, but there 
is no mention of this grant. Its evidence is not merely nega-
tive; on this point, it is positive and decisive. It shows that 
at the very time that it is alleged its approval was given, the 
Assembly was not even in session. A certificate, produced by 
the claimants, asserts that the grant was approved by the As-
sembly on the 11th December, 1845; but the journals show 
that, on the 8th of October, 1845, the Assembly suspended its 
session for the rest of the year, and did not reassemble until 
the 2d of March, 1846. This shows the fabrication of the 
certificate produced from the custody of the grantee. It 
is suggested that perhaps an extraordinary session had been 
held, at which this grant was confirmed, but of which no 
minute had been taken. Passing over the strange fact, that 
m such case this would be the only grant ever presented at 
an extraordinary session, and that all grants made about its 
date were presented at subsequent ordinary sessions, the effort 
fails entirely. The witness (Botello) called to prove that there 
might have been an extraordinary meeting, declined entirely 
to prove any such action at the meeting, if there was one; 
so the evidence amounts to a possible meeting and possible 
approval.

6. There is no minute or entry of this grant in the book of 
Toma de Razon (or Registry of Grants) for 1844, 1845. All 
other grants made within those two years are found recorded 
there; and had this been genuine, it would have been entered, 
the grant has the usual endorsement of “ Queda Toma de 
Kazon,” or note that an entry had been made in this book, 
at it is not therein. The reason is, that the writers of the 

^ant could put upon it any memorandum they pleased, but 
ey had no access to the original registry, and could interpo- 

I ate no entry in it.
I Now, on these several points, the archives deny the grant; 
I fist, had it been genuine, upon some or all they would have 
I surely testified in its favor. And they are dumb throughout;

v ol . xxiii . 34
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the counsel for the Government undertakes to say, from his 
own knowledge of the archives, that in the whole two hundred 
volumes there is no mention of or allusion to this grant.

But, even beyond all this, the whole case is more strongly 
concluded by the next consideration.

The signature of Governor Pio Pico, and the seal of State 
to the grant, are both forged.

To facilitate the examination by the court of this part of 
the case, photographic copies of the documents were prepared 
and put in evidence below. They are now exhibited to the 
court, with perfect confidence that they will entirely dispose 
of the case. By the employment of the beautiful art of pho-
tography, this tribunal can examine the assailed title, and con-
trast it with papers of undoubted genuineness, with the same 
certainty as if all the originals were present, and with even 
more convenience and satisfaction.

As to the signatures.
From among the archives were selected all the signatures 

of Pio Pico which occur on the expedientes during the month 
in which it is claimed this grant was made. These were pho-
tographed upon one sheet in the order of their dates, and are 
now exhibited to the court. Their corresponding archive 
numbers are placed opposite to each, and it will be observed, 
as before stated, that there is no blank number, showing that 
all the expedientes of this date, which were ever numbered, 
are still in the archives. Upon the same sheet is photographed 
the signature to the grant in question. It has no correspond-
ing expediente in the archives, and there is no number left for 
one. The court can now not only read the parol testimony 
understandingly, but can for itself contrast the genuine wit 
the simulated signature.

[Counsel then pointed out the differences in the nature o 
the handwritings, the signatures and rubrics of Governor 
Pico, and contended it was physically impossible that one an 
the same person could have made the genuine and dispute 
signatures.]

The Government seal is forged. »
There was a seal in the office of the Mexican Governor o 
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California, with a certain device, and the legend, “ Gobierno 
del Dep’to. de Californias; ” it was habitually used to authen-
ticate papers issued from that office, and in the latter part of 
1845 and in 1846 it was commonly applied to the sheets on 
which land grants were written. It is this seal of which the 
counterfeit is made. To exhibit this clearly, on another sheet 
are photographed several impressions of the genuine seal, 
grouped around a photograph of the assailed stamp. The 
principal witness for the claim, J. M. Covarrubias, the former 
Secretary of State, whose name appears in that capacity affixed 
to this paper, testifies that there was but one stamp or die 
ever used in the office. And herein he is undoubtedly correct. 
The court can now see for itself the essential differences be-
tween the impressions. Although, at first glance, there is a gen-
eral resemblance between them, a few minutes close observa-
tion, a little patient training of the eye, will satisfy every one, as 
a plain matter of sense, that it is perfectly impossible the im-
pression on this paper could have been made by the same 
stamp or die that produced the other and genuine impres-
sions. Of course, there is but one conclusion.

[Counsel pointed out, upon the photographic sheets, more 
than twenty differences between the two classes of impres-
sions.]

In order that there might be no objection to this novel mode 
of preparing the case for final hearing, the court will observe 
that these photographs are all matters in the record; the 
originals were given in evidence below, according to the 
strictest forms of law, and the copies filed as exhibits when 
parol evidence of these differences was given.

These photographs are now presented, that the members of 
the court may apply the evidence to them, and observe for 
themselves not only the differences pointed out, but others, 
that each eye will soon detect for itself.

Throwing aside all other objections, this last examination 
closes the case. Taken in connection with the examination 
of the archives, the matter stands thus. An alleged grant 
18 produced, of which no evidence exists in the archives now, 
&nd which, it is demonstrated, never had any mention or 
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record in any of those public registries, where, had it been 
genuine, it must have been found. With the signature of the 
grantor forged, with the attesting seal of State forged, what can 
it avail the claimants, then, that men should have been found 
careless or reckless enough to swear to its genuinesss and 
validity, and to speak of their own connection with it as a 
cotemporaneous transaction? Ko matter how such evidence 
may be accumulated, it fails of its purpose. Whilst it may 
have the effect of shaking credence in human testimony, it 
cannot carry belief to any reasoning mind. But it may prac-
tically have one other effect, which is now respectfully submit-
ted on the part of the Government. And that is, that scru-
tinizing the vast mass of testimony accumulated in this record, 
and its manifest refutal by incontrovertible facts, the court 
may adopt, as a canon, in passing upon these grants, that the 
fleeting impressions of official memory are not a safe reliance, 
and that to establish their validity some evidence drawn from 
the archives must be presented in their behalf.

Mr. Justice GRIER delivered the opinion of the court.
The appellants, Juan Manuel Luco and Jose Leandro Luco, 

filed their petition with the board of commissioners for ascer-
taining and settling land claims in California, on the 13th of 
September, 1854. This was after the time limited by the act 
of Congress of 1851. But, on their application, Congress 
passed a special act (July 17, 1854) authorizing the presenta-
tion of their claim.

They claim under a grant made to one Jose de la Rosa, 
dated 4th of December, 1845, and purporting to be signed by 
Pio Pico, as acting Governor, and countersigned by Jose 
Maria Covarrubias, secretary. This document was deposited 
in the surveyor general’s office on the 25th of October, 1853, 
and had attached to it a paper, purporting to be a petition, by 
Jose de la Rosa to the Governor, setting forth that the Gov-
ernment was indebted to him in the sum of $4,650 for services 
as printer, and praying for the sobrante, or lands remaining be-
tween certain ranches of Vallejo and others.

The boundaries of the land prayed for are set forth very dis-
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tinctly, but without any limitation as to the quantity of land 
contained therein. On the margin of this petition is the usual 
order for title, purporting to be signed by Pio Pico on 8th of 
November, 1845.

There is also attached a paper, purporting to be a certificate 
of approval by the Departmental Assembly, certified by the 
signatures of Pio Pico and Jose M. Covarrubias, and dated 
18th of December, 1845.

This grant is for land within certain boundaries, and unre-
stricted as to quantity. Its confirmation was vigorously opposed 
by the counsel for the Government. They alleged that the docu-
ments produced to support the claim were forgeries, supported by 
perjuries of persons who had conspired to defraud the Govern-
ment of an immense body of valuable land. Upon this issue 
the parties went to trial before the commissioners, who found 
in favor of the United States. The case went by appeal to the 
District Court, where much additional testimony was taken, a 
thorough investigation made, and these documents were again 
adjudged to be forgeries.

The appeal to this court compels us, however unpleasant 
the task may be, to pass upon this issue of fact, in which the 
character and conduct of others, besides the parties, will 
necessarily be made the subjects of discussion.

This claim first made its public appearance in 1853, after 
the lands had been surveyed by the United States Govern-
ment as vacant. Previous to such survey, the public officers 
bad used every diligence to discover whether any person pos-
sessed any title or claim to these lands, but the inhabitants of 
the district, and the owners of adjoining lands, were all igno-
rant of any claim, by possession, grant, or otherwise.

The lands within the boundaries of this alleged grant amount 
to 270,000 acres, or thereabouts.

The person to whom the grant purports to be made was al-
most a pauper, and though not actually a servant, yet a de-
pendant of General Vallejo, residing in Sonoma, gaining a 
precarious livelihood by making and mending clothes and tin 
Ware, acting as alcalde, printer, gardener, surveyor, music 
teacher, and attending to a grocery and billiard table for Vai- 
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lejo; and during all this time, from the date till the public 
appearance of this title, wholly unaware of his wealth and im-
mense possessions, and always representing himself as a poor 
man, while he had in his possession a title to 270,000 acres of 
valuable land.

The archives of the Mexican Government furnish not the 
slightest trace of any such grant; although all the other grants 
made in the same year and month, and on the same day, are 
carefully recorded and registered, and the expedientes found 
on file.

These facts might well justify the Government officers in 
questioning the authenticity of this grant, whatever the char-
acter and standing of the parties might be, who pretend to 
establish it by their testimony.

The claimants, in order to establish their title, examined 
Jose M. Covarrubias, who was secretary of the Governor, Pio 
Pico, at the time the grant purports to have been signed. He 
testifies that “ it is in his handwriting, and the attestation is his 
signature ; that he does not remember to have seen Pio Pico 
sign it; but that his signature appears to be genuine, and he 
believes he signed it.”

We shall have occasion to notice the testimony of this wit-
ness more particularly hereafter. At present we only say, that 
there is no reason to doubt the truth of his statement, so far 
as he attests his own acts; but that be wrote and signed it on 
the day it bears date, needs confirmation; for, if it was so 
written and signed by him on that day, he should be able to 
give some reason why it does not appear on the register with 
the other grants made on the same day. It is true, he attempts 
to do this by alleging that he registered it in some other book 
not found in the archives, but he cannot give a reason why an 
other grants were on the book found, and this one alone in 
some unknown register. If it was so written and signed by 
him on the 4th of December, 1845, it is incumbent on the 
claimants to give some account of it—to show why it was 
kept secret till 1853. If in possession of the grantee, why it 
was not produced and laid before the commissioners; why the 
petition and marginal order forming part of the expediente, it 
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there was one, is found in the possession of the grantee; and 
where and when the certificate of approval was found and 
kept.

These and many other questions, which demand a solution, 
the claimants have not endeavored to answer. But they en-
deavor to prove—1st, that this grant was seen about the time 
it bears date ; and 2d, that Rosa had a ranch on this tract of 
land, with a stock of cattle and horses, and resided on it, for a 
time at least, with his wife and family, up to 1849, claiming it 
as his own.

The chief witnesses to establish these facts, besides numer-
ous others, called to prove the possession, are Jose de la Rosa, 
Mariano G. Vallejo, and his brother, Salvador Vallejo. More 
than twenty witnesses have been called to prove that the char-
acter for veracity of these persons is so bad that they should 
not be believed on their oaths. As many testify to their good 
character, and especially to that Mariano G. Vallejo.

There is proof also of declarations of Rosa that Vallejo was 
indebted to him or his false swearing for the property he pos-
sesses: “That the only right way of swearing was by the 
priest, with the Catholic cross,” and that “he was not afraid 
of the laws from the way the Americans swore witnesses.”

Such testimony of admissions is of very little value, and 
is generally not worthy of regard; and the testimony as to 
character is so equally balanced, that we do not feel at liberty 
to reject any portion of it for that reason. There are many 
more satisfactory tests of the truth of parol testimony than 
that of character of the witnesses. Where the facts sworn to 
are capable of contradiction, they may be proved by others 
not to be true; and when they are not, the internal evidence 
is often more convincing than any other. A shrewd witness, 
who is swearing falsely to something which cannot be dis-
proved by direct testimony, will confine his recollection whol-
ly to that single fact, professing a want of recollection of all 
the facts and circumstances attending it. An inexperienced wit-
ness, whose willingness to o'blige his friend exceeds his judg-
ment, will endeavor to give verisimilitude to his tale by a re-
cital of imaginary circumstances. A stringent cross-examina-
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tion will generally involve the latter in a web of contradictions, 
which will be in a measure evaded by the other, with the an-
swer that he “does not recollect.” Where many witnesses are 
produced to the same facts, and they contradict one another 
in material circumstances, they prove themselves unworthy of 
credit.

It would be a tedious, and we believe an unnecessary task, 
to examine severally the testimony of the 120 witnesses ex-
amined in this case, and test their respective credibility on the 
principles we have stated. With the exception of a few re-
marks on the testimony of the witness already alluded to, we 
shall therefore content ourselves with stating the result of our 
examination, without an attempt to vindicate its correctness 
by exhibiting the process by which it has been attained.

Jose de la Rosa was called by the claimants, and examined. 
Having sold to the claimants without general warranty, he 
was a competent witness. He was the person who might elu-
cidate and explain the many difficulties and suspicious circum-
stances connected with this transaction, if they were capable 
of explanation. But, instead of it, we find his examination in 
chief exceedingly brief. He is asked to prove the signatures 
of Pico and Covarrubias from his knowledge of their signa-
tures. He is then asked if he ever had in his possession this 
grant, and when and where he received it. To which he an-
swers, that “he received it from Bon Mariano Gr. Vallejo, in 
Sonoma, in the latter part of December, 1845.”

He is then asked if he ever had in his possession the certifi-
cate of approval, and when and where he received it. To 
which he answers, that it was delivered to him by Vallejo in. 
the beginning of the year 1846.

With this meagre statement of matters, impossible to ne 
contradicted except by Vallejo himself, the claimants conclude 
their examination in chief. The cross-examination fully con-
firms the wise caution of the claimant’s counsel in not trou 
ling the witness with too many questions.

When asked to explain his circumstances since 1846, he an 
swers, that “ he is rich; that his wealth consists in money at 
present; formerly in horses, cows, oxen, houses, and land, an 
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a house in Sonoma. Of mares and horses (he says) I have 
probably had five hundred, but not all at one time. From 
1846 to 1847,1 had 500 head of cattle; that in 1846 he had 
four hundred upon the rancho of Julpines.” Kow, all this has 
been proved by numerous witnesses to be utterly false. It 
would be tedious io notice all the absurdities and contradic-
tions of himself, to be found in this cross-examination, as to 
the mode in which he has disposed of his wealth.

With regard to the existence of this grant, Mariano G. Val-
lejo testifies that he received it by a courier from the Governor, 
in December, 1845; that he handed it to Rosa, “and he was 
much pleased.” That this was the only paper received by him, 
and that is all. On cross-examination, he said he had seen the 
petition before he saw it on the files of the land office, but not 
the approval.

Again, in answer to another question, he denies ever having 
seen any paper but the grant at the time he received it, or 
afterwards, till he found the three papers connected together 
in the land office. In this he contradicts not only himself, 
but Rosa, who says he received the certificate of approval from 
him.

This testimony, instead of solving the difficulty as to the 
origin and history of this grant, leaves it in greater obscurity 
than it was before.

The testimony offered to prove the possession and improve-
ments is so contradictory as to furnish material evidence of its 
untruth. One witness describes the house built by Rosa as 
made of poles; another declares that it was an adobe house, 
and that Rosa resided in it with his family; and as the house 
was near the Sacramento road, he had frequently seen them 
in it, and their cattle, horses, &c., on the land, up to the year 
1849; another, that the house was more than eight leagues 
from the road. One says that he lent Rosa horses to convey 
his family to the rancho; another, that he took them in a boat; 
while Rosa himself ignores the boat, and swears he had horses 
of his own, and had no need to borrow, and that his family or 
himself had never resided anywhere but in the town of Sono-
ma, forty miles distant from the land—sometimes visiting his 
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rancho for two or three days. Another, after swearing to the 
fact of residence by Rosa and family on the land, admits, on 
cross-examination, that he never saw the land.

The testimony for the United States establishes beyond a 
doubt that the whole of this testimony is a mere fabrication; 
that Rosa never resided on the land; that he had no cattle or 
horses, but lived in the town of Sonoma, a dependant of Gen-
eral Vallejo; with difficulty gaining a precarious support from 
his numerous avocations; always declaring to the tax assessors 
that he had no real property, except a small lot in Sonoma, 
and no personalty beyond a cow and a horse.

Thus far the testimony produced by the claimants, instead 
of dispelling the suspicions attached to this grant, has only 
increased them—forcing on our minds the conviction that a 
grant attempted to be supported by perjury must necessarily 
itself be false.

The first public appearance of this claim, therefore, cannot 
be dated earlier than the 18th of March, 1853, when Jose de 
la Rosa makes his conveyance to the claimants, reciting this 
paper of 4th of December, 1845, for the alleged consideration 
of $15,000. This deed describes the land by boundaries, and 
is entirely silent as to quantity.

Now, we need not have recourse to the testimony of Rafael 
Guirado of the conversation overheard in the house of Vallejo 
between him and the claimants, and the alleged confessions 
of Vallejo with regard to this grant. Some doubts have been 
cast upon the character of this witness for veracity, and the 
testimony of such declarations and admissions is generally 
worthy of little reliance. Nevertheless, his story has an air 
of probability when connected with other evidence in the case, 
that forbids the conclusion that so great a simpleton as Guirado 
could ever have invented it.

The United States, in order to support this issue, are not 
bound to show by whom a scheme of fraud has been con-
cocted, or how, when, and where, it was executed. It will be 
sufficient if they can show facts inconsistent with the allega-
tion that the deed in contest existed on the day or year of its 
date. It is possible that the officers of the late Government 
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may execute grants since their power has ceased; and when 
called to prove their authenticity, may forget to mention the 
fact that their deeds are antedated. We regret to say that the 
testimony in this case justifies and demands this assertion.

Three facts tending to prove the authenticity of this grant 
are proved by claimants: 1st, that the petition now produced in 
connection with the grant was signed by Jose de la Rosa; 2d, 
that the marginal order on the same is in the handwriting of 
Covarrubias, the secretary, being the only instance in which 
he has been known to have acted as clerk to make such entry; 
3d, the titulo and certificate of approval are in his handwriting, 
and signed by him.

Admitting these facts to be proved, we must inquire whether 
there is sufficient evidence to convince us that these docu-
ments were not executed at the time of their date, but some 
seven years thereafter.

I. We have already shown that this grant made its first 
public appearance in 1853, when it suddenly came forth, as is 
alleged, from the chest or pocket of Jose de la Rosa, and was 
immediately transferred to the claimants.

II. That the grantee himself, examined as a witness, can 
give no consistent or probable history of its origin, or why he 
had always lived in ignorance of it; or, if its existence was 
known to him, why he kept it a secret, or why a poor and 
garrulous old man should never mention it to friend'or neigh-
bor till about the date of its public appearance; or what pos-
sible motive could be found for a millionaire living as a pauper 
for so many years, and then disposing of his immense estate 
for a trifle.

III. We have shown also that the testimony of the witnesses 
called to prove a long possession and claim under this title is 
a tissue of falsehoods.

These facts alone would be sufficient to condemn this grant, 
and show that it had no existence before 1852; but if any 
doubts should still exist, that which remains to be stated will 
certainly dispel them.

IV. It is proved that the counsel to whom the claimants 
first made application for his services to obtain a confirmation 
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of this grant, on examination of the document presented to 
him as evidence of title, refused to be so employed, because 
the deed produced was a palpable forgery; that it was not the 
instrument now produced; that it had the signature of the sec-
retary, Covarrubias, forged so badly'that his name was twice 
misspelt in different ways, while the present is written by Co-
varrubias himself, and is consequently free from such blunders.

It has been argued that this testimony should be rejected 
as incompetent, because counsel has revealed the secrets of 
his client. To this it is answered, that the relation never ex-
isted, the counsel having refused to stand in that relation to 
the claimants. The right of privilege from examination was 
neither claimed by the counsel nor by the claimant, and the 
witness being examined without objection, we are not required 
to decide how far a counsellor who has been requested and re-
fused to be a partaker with persons attempting to defraud the 
Government may plead his privilege, and refuse to answer. 
Having answered without objection, it cannot affect his cred-
ibility that he willing to expose a fraud under these circum-
stances. As a witness, his testimony is unimpeached and un-
contradicted, and unwillingly confirmed by Covarrubias.

V. When the application was made to Congress, the peti-
tion and certificate of approval do not appear to have been found, 
and were not annexed to the grant till it appeared on file in 
the land office.

VI. There is no attempt to account for the fact that the 
petition, instead of being annexed to the expediente, is found 
in the hands of claimants, and not among the archives, where 
the expedientes of all the authentic grants made in that year 
are found. To account for this fact, Covarrubias, in his first 
affidavit, testified a that it was the practice of the office to re-
turn the petition with the grant.” But when his deposition 
was taken, with cross-examination, he is forced to confess the 
untruth of the first statement, and admits, what is a well- 
known fact, that the petition formed part of the expediente 
always preserved on file among the archives.

VII. No trace of this grant is to be found among the ar-
chives of t]ie Government; it is not found on the registry of 
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grants for that year, while authentic grants made in that year 
and month, and day of the month, are found on the files and 
registry.

VIII. The seal on this paper differs from that found on 
authentic grants of the same date, and Covarrubias himself 
admits that there was but one seal used in the office while he 
was secretary. This seal, on careful examination by persons 
qualified to judge, is proved to be a forgery.

IX. The signature of Pio Pico and his rubric, when com-
pared with a large number of his authentic signatures found 
in the archives, and those made on the same day in which the 
grant in question is dated, is found to differ in many particu-
lars from that found’ on this paper. His official signatures are 
remarkable for their uniformity. Many excellent judges have 
carefully scrutinized and compared these signatures, and de-
clare the signatures in question are forgeries. Two of them 
express the opinion that the person who wrote the body of 
the instruments made the signatures also.

We have ourselves been able to compare these signatures 
by means of photographic copies, and fully concur (from evi-
dence “oculis subjecta fidelibus”) that the seal and the signa-
tures of Pico on this instrument are forgeries ; and we are the 
more confirmed in this opinion by the testimony of Pico him-
self, found on the record. In a brief affidavit made on the 
9th of June, 1853, he swears, without hesitation, that “the 
document bearing date December 4, 1845, was signed by 
him.” But in his deposition taken in this cause on 27th of 
February, 1857, while this issue was pending, he appears to 
testify with very great caution. lie seems to have drawn out 
a certain formula of words, on which it is clear that a convic-
tion of perjury could never be sustained, whether his testi-
mony was true or false. The answer is in these words, and 
three times repeated in the very same words :

a I cannot now remember in regard to the original document 
mentioned in said interrogatory, but the signature, as appears 
m the traced copy, appears to be my signature, and I believe it 
was placed there by me at the time the document bears date.” 
His memory appears to be much weaker than his faith, as it 
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might have been supposed that such a sale of territory would 
have attracted his attention sufficiently to be remembered 
forever after.

X. This certificate of approval by the Departmental Assem-
bly bears date at a time when the public records and minutes 
pf that body show that it was not in session. It is dated on 
the 18th of December, 1845, and the resolution of approval 
appears to have passed on the 11th of the same month.

The records of the proceedings of the Assembly at the close 
of 1845, and beginning of 1846, are preserved. They show 
that on the 8th October, 1845—

“The sessions of the Assembly were suspended for the rest 
of the year, in consequence of permission‘having been granted 
to the Senores deputies, who reside out of this capital, to re-
tire to the places of their residence, in view of the injuries 
they must suffer in consequence of their salaries due them 
respectively, as functionaries, not being paid.”

A publication of the foregoing in all the pueblos of the De-
partment was ordered to be made, October 11th, 1845.

The next session of the Assembly, as shown by its journals, 
was on the 2d March, 1846. The journals state that the Gov-
ernor and certain deputies, who are named, had “assembled 
for the purpose of reopening the ordinary sessions, which, by 
a resolution of the body, had been suspended for the balance 
of last year. Whereupon the proceedings of the 8th day of 
October of the last year were read and approved,” &c.

It is evident that no ordinary session of the Assembly was 
held on the 11th December, the day on which this grant is 
certified to have been approved.

It is contended, however, that extraordinary sessions were 
held, of which no record was kept, and the testimony of sev-
eral witnesses has been taken to establish the fact.

But this attempt to supplement or falsify these records has 
wholly failed, and more especially as it appears that all the 
other grants admitted to be genuine, and which are of a date 
later than the adjournment, were presented and approved after 
the Assembly reassembled, on the 2d of March, 1846; and the 
form of words used in the certificate of approval of this one 
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differs from the eleven others, dated between November 22d, 
1845, and December 19th, 1845.

In conclusion, we must say, that, after a careful examination 
of the testimony, we entertain no doubt that the title produced 
by the claimants is false and forged; and that, as an inference 
or corollary from the facts now brought to our notice, it may 
be received as a general rule of decision, that no grant of land 
purporting to have issued from the late Government of Cali-
fornia should be received as genuine by the courts of the 
United States, unless it be found noted in the registers, or the 
expediente, or some part of it, be found on file among the 
archives, where other and genuine grants of the same year are 
found; and that owing to the weakness of memory with regard 
to the dates of grants signed by them, the testimony of the 
late officers of that Government cannot be received to supply 
or contradict the public records, or establish a title of which 
there is no trace to be found in the public archives.

Let the judgment of the District Court be affirmed.
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ADMINISTRATORS AND EXECUTORS.
See Chancery .

admir alt y .
1. The jurisdiction of courts of admiralty in torts depends entirely on local-

ity, and this court have heretofore decided that it extends to places 
within the body of a county. The term u torts ” includes wrongs suf-
fered in consequence of the negligence or malfeasance of others, where 
the remedy at common law is by an action on the case. Philadelphia, 
Wilmington, and Baltimore Bailroad Co. v. Philadelphia and Havre 
de Grace Steam Towboat Co., 209.

2. Hence, where a railroad company employed contractors to build a bridge, 
and for that purpose to drive piles in a river, and, owing to the aban-
donment of the contract, the piles were left in the river, in such a 
condition as to injure a vessel when sailing on her course, the railroad 
company were responsible for the injury. Ibid.

3. That the vessel so injured was prosecuting her voyage on Sunday, is no 
defence for the railroad company. The statute of Maryland and the 
cases upon this point examined. Ibid.

4. Where there was conflicting testimony in the court below upon the 
amount of damages sustained, and there was evidence to sustain the 
decree, this court will not reverse the decree merely upon a doubt cre-
ated by conflicting testimony. Ibid.

A In a collision which took place in the Chesapeake bay between a steamer 
and a sailing vessel, the steamer was in fault. Haney v. Baltimore 
Steam Packet Co., 287.

6. It was the captain’s watch, and his duty to be on deck, which he was not. 
Ibid.

<• The only man on deck, acting as pilot, lookout, and officer of the deck, 
was not in the proper place for a lookout to be. Ibid.

o- A former decision of this court referred to, indicating the proper place for 
a lookout. Ibid.

9. When the collision was impending, the order on the steamer was to 
starboard the helm instead of porting it, the schooner having previ- 
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ously kept on. her course, as the rules of navigation required her to 
do. Ibid.

10. In a collision which took place between two schooners in the Chesapeake 
bay, the colliding vessel, being the larger, and fastest sailer, and at-
tempting to pass the smaller to windward, was in fault, because there 
was not a sufficient lookout. Whitridge v. Dill, 448.

11. The absence of a lookout is not excusable, because of an accident which 
had happened, and which required all hands to be called to haul in 
the damaged mainsail. Ibid.

12. She was also in fault, because, being not sufficiently to the windward to 
have passed the other vessel in safety, she did not seasonably give 
way and pass to the right, the wind being from the northwest, and 
both vessels directing their course north by east, the smaller vessel 
laying one point closer to the wind than the larger. Ibid.

13. Where a vessel astern, in an open sea and in good weather, is sailing 
faster than the one ahead, and pursuing the same general direction, 
if both vessels are close hauled on the wind, the vessel astern, as a 
general rule, is bound to give way, or to adopt the necessary precau-
tions to avoid a collision. Ibid.

14. Cases cited to illustrate this principle. Ibid.
15. Where a decree was made by the Circuit Court, sitting in admiralty, that 

two persons should pay freight, one in the sum of $583.84, and the 
other in the sum of $1,754.22, and the latter only appealed to this court, 
the appeal must be dismissed, as the amount in controversy is less than 
$2,000. Clifton v. Sheldon, 481.

16. The rights of the two were distinct and independent; but if the freight be 
considered a joint matter, both should have joined in the appeal. Ibid.

17. The admiralty jurisdiction of the courts of the United States extends to 
contracts of charter-party and affreightment. These are maritime con-
tracts within the true meaning and construction of the Constitution and 
act of Congress, and cognizable in courts of admiralty, by process 
either in rem or in personam. Mor ewood v. Enequist, 491.

18. Appellants should not expect this court to reverse a decree of the Circuit 
Court, merely upon a doubt created by conflicting testimony. Ibid.

WENTS.
1. The contract was made in Baltimore, between the purchasers and an 

agent of the seller, the seller residing in New York. The latter, and 
not the agent, was bound to bring the suit, as the character of the 
agent was disclosed on the face of the contract. There is no distinc-
tion in the principle governing agencies of this description between 
the cases of a home or foreign principal. Oelricks et al. v. Ford, 49.

ALABAMA, STATE OF.
See Const it uti onal  Law .

1LIENS.
1. The alien heirs of a colonist in Texas, who died intestate in 1835, can 

not inherit his landed property there. The courts of Texas have so e 
tided, and this court adopts their decisions. Middleton v. McGrew,
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1. Where a motion was made to dismiss an appeal, upon the ground that 
no appeal bond had been given, time was allowed the appellants with-
in which to file the bond. If they complied with the order, the appeal 
was to stand; otherwise, to be dismissed. Anson, Bangs, and Co. v. 
Blue Ridge Railroad Co., 1.

2. The appeal bond must be taken and approved by any judge or justice 
authorized to allow the appeal or writ of error. Ibid.

APPEALS.
1. Where a motion was made to dismiss an appeal, upon the ground that the 

appeal was taken by part only of the complainants below, and that the 
other complainants had not been made and were not parties to the ap-
peal ; and it appeared from the record that a fund had been decreed 
by the court below to be distributed ratably amongst two classes of 
creditors, one of which was composed of judgment creditors, and the 
other of those who had come in after the filing of a creditor’s bill; 
and the first class only conceived themselves aggrieved by the decree 
admitting the others to a ratable proportion, and therefore became 
the appellants; this court will, in such a state of things, refuse the 
motion to dismiss and reverse this, together with all other points to 
be decided, when the case shall come up for argument hereafter. 
Day et al. v. Washburn, 309.

BARON AND FEME.
See Marri ed  Wome n .

BILLS OF EXCHANGE AND PROMISSORY NOTES.
See Comm e rc ial  Law . •

CALIFORNIA.
1. Where two persons appear to have conflicting claims to land in Califor-

nia, and the United States do not appear to have any interest in the 
matter, and the case is brought to this court by proceedings to which 
the United States are a party, this court will remand the record to the 
court in California, with directions to allow the contesting parties to 
proceed in the manner pointed out by the act of Congress passed in 
1851. United States v. White, 249.

2. The general title of Sutter to land in California again decided to convey 
no valid title. United States v. Bennitz, 255.

3. Sutter’s general title to lands in California again examined, together 
with the historical events which preceded and attended it. The court 
again decides that claims under this title are not valid. United States 
v. Rose, 262.

4. Where an island in the bay of San Francisco, in California, was claim-
ed, not under the colonization law of 1824, or the regulations of 1828, 
but under certain special orders issued to the Governor by the Mexi-
can Government, and the Governor was alleged to have issued a grant 
in 1838, the petitioner never took possession or exercised acts of own-
ership of the island under that decree, which therefore affords no 
foundation for his claim. United States v. Osio,273.*

5. In 1839, a petition was addressed to the Governor, praying for a new
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title of possession, and it was alleged that a grant was issued, but it 
does not appear that it was recorded according to law, nor is the 
testimony satisfactory to show that it was signed by the Governor. 
Ibid.

6. Where no record evidence is exhibited, the mere proof of handwriting by 
third persons, who did not subscribe the instrument as witnesses, or 
see it executed, is not sufficient in this class of cases to establish the 
validity of the claim without some other confirmatory evidence. Ibid.

7. The special orders above mentioned were contained in a despatch from 
the Mexican Government, giving the power to the Governor, in con-
currence with the Departmental Assembly. Ibid.

8. This provision differs essentially from the regulations of 1828, under 
which the action of the Assembly was separate and independent, and 
subsequent to the action of the Governor. But the power conferred 
by this despatch could not be exercised by the Governor without the 
concurrence of the Departmental Assembly. Both must participate 
in the adjudication of the title; and as the Assembly did not concur 
in this grant, it is simply void. Ibid.

9. Where a grant of land in California was made in 1841, under the colo-
nization laws, which looked to the settlement and improvement of the 
country, and eleven years elapsed, during which time the applicant 
took no step towards the completion of his title or the fulfilment of the 
obligations it imposed, nor is there any expediente in the archives to 
show the segregation of the land from the public domain, nor was 
there any delivery of judicial possession, nor any other assertion of 
right, the claimant must be considered guilty of an unreasonable delay 
in fulfilling his part of the engagement, and has slept for a lengthened 
period on his rights, coming forward at last, when circumstances have 
changed in his favor, to enforce a stale demand. United States v. Moe, 
312.

10. The excuse for the laches of the applicant, that the Indians were numer-
ous and hostile, is not sufficient. That fact existed at the date of the 
decree in 1841. Ibid.

11. The claim must be treated as one abandoned prior to the date of the treaty 
of Guadalupe Hidalgo, and is not entitled to confirmation. Ibid.

12. Where proceedings for a grant of land in California were commenced 
by a Mexican in 1838, and continued from time to time, and the 
claimant has been in possession since 1840, and no suspicion of the 
truth of the claim exists, this court will not disturb the decree in his 
favor made by the court below. United States v. Alviso, 318.

13. This court again decides that a claim to land in California, founded upon 
“ Sutter’s general title/’ is not valid. United States v. Murphy, 476.

14. Where the archives of California show that a petition for land was pre-
sented to the justice of the peace and military commandant at New 
Helvetia in 1846; that a favorable report was made on the 1st May, 
1846 ; that the prefect certified, on the 18th May, 1846, that the land 
was vacant/that the Governor, on the 11th of June, 1846, made an
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order for a titulo in form, and the claimant produced from his custody 
a titulo dated at Los Angeles on the 20th of July, 1846, there is a de-
parture from the regular and usual mode for securing lands under the 
colonization laws. United States v. Pico etal., 321.

15. The titulo bears date on the 20th of July, and the 7th of July, 1846, is the 
epoch established by the act of Congress of 1851 and the decisions of 
this court, at which the power of the Governor of California, under the 
authority of Mexico, to alienate the public domain, terminated. 
Ibid.

16. The evidence that the claimant occupied the land in 1847 is not satisfac-
tory, or that he made any assertion of claim or title until the presenta-
tion of the claim in 1853 to the board of commissioners. Ibid.

17. When this court is satisfied, from the evidence before it, that no appeal to 
it had been granted by the court below, and that the cause was not 
before it when an order was passed, at the instance of the appellee, to 
docket and dismiss the case, it will rescind and annul the decree of dis-
missal, and revoke and cancel the mandate issued thereupon. United 
States v. Gomez, 326.

18. A motion to docket and dismiss a case from the failure of the appellant 
to file the record within the time required by the rule of this court, 
when granted, is not an affirmance of the judgment of the court below. 
It remits the case to the court, to have proceedings to carry that judg-
ment into effect, if in the condition of the case there is nothing to pre-
vent it. That is for the consideration of the judge in the court below, 
with which this court has nothing to do, unless his denial of such a 
motion gives to the party concerned a right to the writ of mandamus. 
Ibid.

IS. In the present aspect of this case, such a motion is not to be considered. 
Ibid.

20. Cases cited to sustain the above principles. Ibid.
21. A grant of land in California, purporting to have been made to one Jose 

de la Rosa, dated 4th of December, 1845, and purporting to be signed 
by Pio Pico as acting Governor, and countersigned by Jose Maria 
Covarrubias, secretary, adjudged to be false and forged. Luco et al. v. 
United States, 515.

22. Where a claimant of land in California produced as evidence of his title a 
grant, dated on the 10th February, 1846, made by Pio Pico, “first 
member of the Assembly of the Department of the Californias, and 
charged with the administration of the law in the same,” the claimant 
had neither a legal nor an equitable title. United States v. Bolton, 341.

23. He had no legal title, because—
1. He had not complied with the mode of acquiring a legal title which 

is found in the regulations of 1828. These require a petition to the 
Governor, an inquiry by him into certain circumstances, which being 
satisfactory, a formal grant was to be executed. The petition, grant, 
and map, were to be recorded. This record was the evidence of grant, 
and the Government is entitled to require the production of that official
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record. The degree of record evidence required was adjudged in the 
case of Cambuston, 20 Howard, and of Fuentes, 22 Howard.

2. The claimant was bound to prove that records showing a sub-
stantial compliance with the laws of colonization did exist when the 
copy he produces was given to the grantee before he could be heard 
to prove their loss and their contents.

3. That the grantee had presented a petition, is stated incidentally, 
but indistinctly, by a single witness, and this unsatisfactory statement 
is disproved by the absence of the reqord and the evidence of his suc-
cessor. And that the grant was confirmed by the Departmental As-
sembly early in 1846 is not credible, not being sustained by the jour-
nal, and no such confirmation being found in a list of grants which 
were confirmed.

4. It is not probable, from all the historical circumstances of the 
case, that the archives have been lost. Ibid.

24. He had no equitable title, because—
1. He was a secular priest, and a grant of mission lands to a priest 

for his own benefit was not heard of in any other case.
2. He was in necessitous circumstances, and subsisted on alms.
3. A condition was, that he should pay the debts of the mission, and 

there is no evidence of the amount of this debt, to whom it was owing, 
or how it was to be paid.

4. Until the spring of 1850, none of the large community then build-
ing up a city on the land had any suspicion that he claimed to be the 
owner of ten thousand acres of land, with an outer boundary including 
three other grants, and embracing nearly thirty thousand acres.

5. He had made some claim for the church, as a priest and admin-
istrator of the mission; and when no title was found to justify this, 
then, for the first time, he made this claim on his own account.

6. In November, 1849, he went to Santa Barbara, and on his return 
made use of expressions indicating that the acquisition of the deed was 
newly made. The testimony does not disclose what was the depository 
of this grant in Santa Barbara, nor when nor under what circumstances 
it was placed there, nor under what circumstances withdrawn. Neither 
the priest nor his agent were examined as witnesses, nor was Pio Pico 
interrogated in reference to the authenticity of the grant. Ibid.

25. Where there were two separate claimants of land in California, bot 
claiming under one original grant, and the surveyor, in running out 
their lines, disregarded the limits of the original grant, and included 
within one of the surveys a large portion of Government land, the 
Commissioner of the General Land Office was right in refusing to issue 
a patent founded on such erroneous survey. Castro v. Hendricks, 43

26. By a special dispatch from the Minister of the Interior, under the or ei 
of the Mexican President, dated 20th July, 1838, the Governor o 
California, with the concurrence of the Departmental Assembly, was 
authorized to grant the islands near the coast. United States v. os 
tillero, 464.
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27. See the case of the United States v. Osio, reported in this volume.
28. On the same day, another special dispatch was sent, reserving out of the 

general grant such island as Castillero might select, and directing a 
grant to be made to him for it, which was done. Ibid.

29. All the signatures being proved to be genuine, and the index of the con-
cession being found in its proper place amongst the Mexican archives, 
the claim of the grantee must be confirmed. Ibid.

30. There was no necessity, in this case, for the concurrence of the Depart-
mental Assembly. Ibid.

31. In California, where a will with its codicils was offered in evidence, the 
testator of which died in 1848, an objection to its admission because it 
had never been admitted to probate was not well founded. The codicil 
was not inadmissible as testimony on that account. Adams v. Norris, 
353.

32. Neither was it inadmissible because the witnesses who were present at 
its execution had never been examined to establish it as an authentic 
act. Ibid.

33. An objection to the admission of the codicil, because it does not appear 
on the face of the instrument that the witnesses were present during 
the whole time of the execution of the will, and heard and understood 
the dispositions it contained, was not well founded. Ibid.

34. Cases cited to establish this point. Ibid.
35. It was proper in the court to allow evidence to go to the jury of a custom 

in California as to the manner of making wills, and to instruct them 
that the evidence was competent; and that if the custom was so pre-
vailing and notorious that the tacit assent to it of the authorities may 
be presumed, it will operate to repeal the prior law. Ibid.

36. The Spanish law upon this point examined, and also the decisions of the 
State courts in California. Ibid.

37. It was proper in the court to instruct the jury that the testator and wit-
nesses should alike hear and understand the testament, and that, under 
these conditions, its publication as the will of the testator should be 
made. Ibid.

38. With regard to the proof of the will, as all the witnesses were dead, evi-
dence of their signatures and that of the testator was admissible, and 
also of a declaration by him that he had made a will with a similar de-
vise. The sindico, who attested it, should be counted among the wit-
nesses. Ibid.

39. The binding force and legal operation of the codicil are to be determined 
by the law as it existed when the codicil was made. But the mode in 
which it should be submitted to the court and jury, and the effect to 
be given to the testimony that accompanied it, depend upon the law 
of the forum at the time of trial. It was a proper question to be sub-
mitted to the jury, whether, under the circumstances of the case, it was 
probable the formalities required by law were complied with. Ibid.

40. Where a grant of land in California had this clause, viz: “ The tract of 
which grant is made is of the extent mentioned in the plan, which
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goes with the expediente, with its respective boundaries; the officer 
giving the possession shall cause it to be measured, according to the 
ordinance, to mark boundaries ; the surplus to remain for the nation, 
for its uses,” according to the face of the grant, it must be confined to 
two leagues mentioned in the petition. Otherwise, there could be no 
surplus. Yontz v. United States, 495.

41. As there was no legal title, but only an equity, this court holds, accord-
ing to previous decisions, that the petition and concession must be 
taken together, in which case the result would be the same, viz: that 
the claimant must be confined to two leagues. Ibid.

4?. A decree of the District Court affirmed, in a case where the genuineness 
of the grant of land in California and the fulfilment of its condi-
tions are established. United States v. Eeirs of Berreyesa, 499.

43. This court declines to give instructions to the court below relative to the 
location and survey of this grant. No question was decided in the 
court below upon this subject, and it is to be presumed it will act ac-
cording to the established rules on the subject. Ibid.

CARRIERS BY WATER.
See Com me rc ial  Law .

CHANCERY.
1. The courts of the United States, as courts of equity, have jurisdiction 

over executors and administrators, where the parties to the suit are cit-
izens of different States, and this jurisdiction is not barred by subse-
quent proceedings in insolvency in the Probate Court of a State. Green's 
Administratrix v. Creighton, 90.

2. In such a case, the courts may interpose in favor of a foreign creditor, to 
arrest the distribution of any surplus of the estate of a decedent among 
the heirs. Ibid.

3. Although at law a creditor cannot sue the surety upon an administration 
bond until he has obtained a judgment against the administrator, yet 
it is not so in equity; and in the present case, where the original 
debtor and his surety are both dead, insolvent, and a portion of the 
assets of the estate of the latter can be traced to the possession of his 
administrator and his surety, the power of a court of equity is required 
to call for a discovery of the amount and nature of the assets in hand. 
Ibid.

4. Where the surety upon an administration bond was sued, and judgment 
recovered against him in Mississippi, and a court in Tennessee (where 
the principals upon the bond resided) decided that but a small amount 
was due by the administrators upon their account, and that the judg-
ment against the surety, had been obtained in defiance of an inj unction 
issued by the Tennessee court, and also by fraudulent representations 
made to the surety, and it was admitted that the decree in Tennessee 
was supported by the proofs, the surety was entitled to relief by the 
court in Mississippi, and the creditor must be perpetually enjoined 
from proceeding upon his judgment. Cage's Executors v. Cassidy, 109»

5. Where a bill in chancery was filed by persons residing in Canada, claim-
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ing title to property in Detroit which had been in the exclusive posses-
sion of the defendants and those claiming under them since 1793, with-
out, as far as appears, any right being set up by the complainants or 
by those claiming under them to the title or the possession of the 
premises until the filing of the bill, or any claim to the rents and 
profits or to an account as tenants in common, or for partition, or to 
be admitted to the enjoyment of any right as co-heirs, the case is one 
resting upon the enforcement of an implied trust, where courts of equity 
follow the courts of law in applying the statute of limitations. Beaubien 
v. Beaubien, 190.

6. The averments of concealment and fraud on the part of the defendants, 
which are made in the bill for the purpose of withdrawing the case 
from the operation of the statute, are too general and indefinite to 
have that effect. Ibid.

7. No acts of fraud or concealment are stated; and the time when even an 
intention to defraud, which is all that is averred, was discovered, was 
some fifty years after the exclusive possession of the defendants and 
those under whom they claim had commenced; and this, although the 
parties lived in the neighborhood and almost in sight of the city which 
has, in the mean time, grown up on the premises. Ibid.

8. Where a levy is made upon goods and chattels under a fi. fa., the officer 
may confide them to another, for safe keeping, until there has been a 
settlement of the judgment and payment of all costs. He may, there-
fore, leave them in the hands of a receiver appointed by the court. Very 
v. Watkins, 469.

9. Where the receiver had the custody of goods, and the complainant was 
ordered to select such a portion of these goods as would pay his claim 
by a decree of the court below, which was affirmed by this court, and 
which he refused to do, and this portion was accordingly set apart, the 
receiver became from that time a trustee for the complainant. Ibid.

10. The receiver was entitled to hold this property, as trustee, until a de-
mand was made upon him in proper form by the complainant to sur.  
render it. This proper form should have been under a certified copy 
of that part of the decree which permitted the complainant to demand 
the property, and which required the receiver to surrender it with the 
complainant’s acknowledgment of its receipt. These papers should 
then be filed in court, for the protection of the trustee. Ibid.

*

11. Where a bill in chancery was filed to set aside a deed as being fraud-
ulent against creditors, and it is charged in the bill that the consid-
eration mentioned in the deed was not paid, it is not satisfactory that 
the defendant relies upon the answer that it was paid, considering the 
answer, which is responsive to the bill, as evidence of the payment, 
when the execution of the deed is surrounded by circumstances of sus-
picion. Callan et al. v. Statham et al., 477.

12. In the present case, the payment of the "purchase money was alleged 
to be a secret transaction between the vendor and vendee, and there 
were other circumstances attending the deed which surrounded it with
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suspicion. The evidence of payment must have been in the posses-
sion of the defendants, and they ought to have produced it. Ibid.

13. The title of the defendant, although encumbered, could have been made 
clear; the price alleged to have been paid was inadequate ; the vendor 
remained in possession and collected all the rents without accounting 
to the vendee ; the circumstance that the vendor was heavily in debt, 
and suits pending and maturing to judgment when he made the deed— 
all these things induce this court not to disturb the decree of the court 
below, which directed the property to be sold for the satisfaction of 
creditors. Ibid.

14. Where a married woman became a trustee of land for the benefit of her 
son in law, and executed a deed (without joining her husband) to a 
bona fide purchaser, who had paid the purchase money to the cestui 
que use, it was not necessary, under the circumstances of the case, for 
her husband to join in the deed. Gridley et al. v. Wynant, 500.

15. These circumstances were, that by executing the deed she did not de-
feat an estate to which her husband was entitled, nor did he claim 
adversely to the deed, but it was within the scope of her authority as 
trustee, and therefore will be sustained by a court of equity against her 
heirs. Ibid.

16. Her children, who were her heirs at law, having brought a suit at law to 
recover the land from the bona fide purchaser, a court of equity will 
interpose to restrain their proceedings. Ibid.

17. The alleged illegality of the consideration of the deed of trust—viz: that 
it was intended to protect the property of her son in law, who was insol-
vent—was not sufficient to destroy the independent equity of the bona 
fide purchaser, nor was it necessary to make the son in law a party 
when the bona fide purchaser sought relief in a court of equity against 
the title of the heirs. Ibid.

COUPON BONDS ISSUED BY RAILROAD COMPANIES.
See Rail road  Comp anie s .

COMMERCIAL LAW.
1. The general rules which regulate the delivery of goods by a carrier, by 

land or water, explained. Richardson v. Goddard, 28.
2. Where the master of a vessel delivered the goods at the place chosen by 

the consignees, at which they agreed to receive them, and did receive 
a large portion of them after full and fair notice, and the master de-
posited them for the consignees in proper order and condition at mid-
day, on a week day, in good weather, it was a good delivery according 
to the general usages of the commercial and maritime law. Ibid.

3. The fact that the Governor of the State had appointed a day as a general 
• fast day, did not abrogate the right of the master to continue the de-
livery of the goods on that day. Holiday is a privilege, not a duty.

4. There was neither a law of the State forbidding the transaction of busi-
ness on that day; nor a general usage engrafted into the commercial 
and maritime law, forbidding the unlading of vessels on the day set
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apart for a church festival, fast, or holiday; nor a special custom in 
the port, forbidding a carrier from unloading his vessel on such a day. 
Ibid.

5. In the absence of these legal restrictions, the master had a right to con-
tinue the delivery of the goods on the wharf on a fast day. Ibid.

6. Where there was a written contract for the delivery of a certain number 
of barrels of flour at a given price, to be delivered within a named 
time at the seller’s option, and evidence was offered by the purchaser 
of an usage existing, that a margin should be put up, the court below 
was right in refusing to allow this evidence to go to the jury, because 
it was too indefinite and uncertain to establish an usage. Oelricks et 
al. v. Ford, 49.

7. And, moreover, if the usage existed, the proof would have been inadmis-
sible to affect the construction of the contract, in which there was no 
ambiguity or doubt on the face of the instrument. Ibid.

8. Any parol evidence of conversations or of an understanding of the par-
ties that the contract was made subject to such an usage, was inadmis-
sible, as these were merged in the written instrument. Ibid.

9. Where a charter-party stipulated that a vessel should receive a full car-
go, the opinions of experts are the best criteria of how deeply she can 
be loaded with safety to the lives of the passengers. Ogden v. Parsons, 
167.

10. The duties upon foreign merchandise are to be computed on their value 
on the day of the sailing of the vessel from the foreign port. (See 20 
Howard, 571.) Irvine v. Redfield, 170.

11. Where the notarial protest of a bill of exchange stated that the bill had 
been handed to him on the day it was due, that he went several times 
to the office of the acceptors of it in order to demand payment for the 
same, and that at each time he found the doors closed, and 11 no person 
there to answer my demand,” this was a sufficient demand. Wiseman 
v. Ckiapella, 368.

12. It was not necessary to call individually upon one of the partners of the 
firm who had a residence in the city, or to make any further inquiries 
for the acceptors, than the repeated calls at their office. Ibid.

13. Cases can be found, and many of them, in which further inquiries than 
a call at the place of business of a merchant acceptor have been deemed 
proper; but the rulings in such cases will be found to have been made 
on account of some peculiar facts in them which do not exist in this 
case. Ibid.

14. In making a demand for an acceptance, the party ought, if possible, to 
see the drawee personally, or some agent appointed by him, to accept; 
and diligent inquiry must be made for him, if he shall not be found at 
his house or place of business. But a demand for payment need not 
be personal, and it will be sufficient if it shall be made at one or the 
other place in business hours. Ibid.

15. The cases upon these points examined. Ibid.
16. When, upon presentment for acceptance, the drawee does not happen
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to be found at his house or counting-room, but is temporarily absent, 
and no one is authorized to give an answer, whether the bill will be 
accepted or not, in such case it would seem the holder is not bound to 
consider it as a refusal to accept, but he may wait a reasonable time 
for the return of the drawee. Ibid.

1. 7. He may present the bill on the next day, but this delay is not allowable 
in a presentment for payment. This must be made on the day the 
bill falls due ; and if there be no one ready at the place to pay the bill, 
it should be treated as dishonored, and protested. Ibid.

18. Presenting a bill, under such circumstances, at the place of business 
of the acceptor, will be prima facie evidence that it had been done at 
•a proper time of the day. If that shall be denied, it must be shown by 
evidence. Ibid.

19. Where a suit was brought against a notary in Louisiana for negligence in 
making a protest, he will be protected from responsibility by showing 
that the protest was made in conformity with the practice and law of 
Louisiana, where the bill was payable. Ibid.

20. An open or running policy of insurance upon 11 coffee laden or to be la-
den on board the good vessel or vessels from Rio Janeiro to any port 
in the United States, to add an additional premium if by vessels lower 
than A 2, or by foreign vessels,” contained also the following clause, 
viz : u Having been paid the consideration for this insurance by the 
assured or his assigns, at and after the rate of one and one-half per 
cent., the premiums on risks to be fixed at the time of endorsement, 
and such clauses to apply as the company may insert, as the risks 
are successively reported.” Orient Mutual Insurance Co. v. Wright 
et al., 401.

21. This is different from an ordinary running policy, in which the rate of 
premium to be paid is ascertained and inserted in the body of the pol-
icy at its execution, and in which species of policy the contract be-
comes complete, and the policy attaches upon the goods from the time 
they are laden on board the vessel, as soon as the ship is declared 
or reported, provided the shipment comes within the description in the 
policy. Ibid.

22. The rules explained which govern this class of policies. Ibid.
23. But in the policy in question there is something more to be done, in or-

der to make the contract complete, than merely to declare the ship. 
The assured must pay or .secure the additional premium, which the 
underwriter has reserved the right to fix at the time of the declaration 
of the risk in case the vessel rates lower than A 2. Ibid.

24. Unless the assured paid or secured this additional premium fixed by the 
underwriter, the contract of insurance, in respect to the particular 
shipment, did not become complete or binding. Ibid.

25. Hence, the instruction of the court below was erroneous, which held that 
the contract was complete and binding as soon as the vessel was re-
ported ; and that, if the parties could not agree as to the additional 
premium, the question was one for the courts to settle. Ibid.
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26. The parties stipulated that the additional premium should be fixed when 
the risk was made known. Ibid.

27. The cases upon this point cited. Ibid.
28. The principles with respect to a policy of insurance in the preceding case 

of the Orient Mutual Insurance Company against Wright, reaffirmed 
in the present case. Sun Mutual Insurance Co. v. Wright et al., 412.

29. In the correspondence which took place between the insurer and the 
insured, there was no waiver by the former of the right of fixing the 
premium, nor was it claimed or suggested in the communications be-
tween the 'parties at the time. Ibid.

CONSTITUTIONAL LAW.
,1. It is the settled doctrine of this court, that no action of ejectment will lie 

on an entry made with the register and receiver of the land office, such 
being merely an equitable title, notwithstanding a State Legislature 
may have provided otherwise by statute. Hooper v. Scheimer, 235.

2. The law is only binding on the State courts, and has no force in the 
Circuit Courts of the Union. Ibid.

3. The statutes of Mississippi provide that no plea of non est factum shall 
be admitted or received, unless the truth thereof shall be proved by 
oath or affirmation. Bell v. Corporation of Vicksburg, 443.

4. A plea of that kind was filed without the affidavit, and demurred to by the 
plaintiff. Ibid.

5. Although, upon the general principles of pleading, a demurrer only calls 
in question the sufficiency of what appears on the face of the pleading, 
and does not reach the preliminary steps necessary to be taken to put 
it upon file, yet, as the State courts where such a statute exists have 
held that the plea of non est factum is demurrable if there be no affi-
davit, and the course of practice in the Circuit Court conforms to the 
State practice, this court also holds that such a plea is demurrable. Ibid.

6. The following is an article of a treaty concluded between the King of 
Wurtemberg and the United States in 1844, (8 Stat, at L., 588:) 

“The citizens or subjects of each of the contracting parties shall have 
power to dispose of their personal property within the States of the 
other, by testament, donation, or otherwise; and their heirs, legatees, 
and donees, being citizens or subjects of the other contracting party, 
shall succeed to their said personal property, and may take possession 
thereof, either by themselves, or by others acting for them, and dispose 
of the same at their pleasure, paying such duties only as the inhabit-
ants of the country where said property lies shall be liable to pay in 
like cases.” Frederickson et al. v. State of Louisiana, 445.

7. This article does not include the case of a citizen of the United States 
dying at home, and disposing of property within the State of which he 
was a citizen, and in which he died. Ibid.

8. Consequently, where the State of Louisiana claimed, under a statute, a tax 
of ten per cent, on the amount of certain legacies left by one of her 
citizens to certain subjects of the King of Wurtemberg, the statute was 
not in conflict with the treaty, and the claim must be allowed. Ibid.
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9. Where the Circuit Court of the United States has jurisdiction over the 
parties and cause of action, by virtue of the 12th section of the judi-
ciary act, it cannot be affected by any amendment of the pleadings, 
changing the cause of action, or by the proviso to the 11th section. 
Green v. Custard, 484.

10. The evils commented upon, arising from the courts of the United States 
permitting the hybrid system of pleading from the State codes to be 
introduced on their records. Ibid.

11. Where proceedings are instituted in the State court of Iowa under cer-
tain articles of their code, and then removed into the United States 
court, although these proceedings do not conform to the mode pre-
scribed for chancery proceedings in the courts of the United States, 
yet, if the pleadings and proofs show the matter in dispute between 
the parties, this court will adjudicate the questions which they present. 
Gridley et al. v. Westbrook, 503.

12. The boundary line between the States of Georgia and Alabama depends 
upon the construction of the following words of the contract of cession 
between the United States and Georgia, describing the boundary of the 
latter, viz: u West of a line beginning on the western bank of the Chat-
tahoochee river, where the same crosses the boundary between the 
United States and Spain, running up the said river and along the 
western bank thereof.” State of Alabama v. State of Georgia, 505.

13. It is the opinion of this court that the language implies that there is own-
ership of soil and jurisdiction in Georgia, in the bed of the river Chat-
tahoochee, and that the bed of the river is that portion of its soil which 
is alternately covered and left bare, as there may be an increase or 
diminution in the supply of water, and which is adequate to contain 
it at its average and mean stage during the entire year, without refer-
ence to the extraordinary freshets of the winter or spring, or the ex-
treme drought of the summer or autumn. Ibid.

14. The western line of the cession on the Chattahoochee river must be traced 
on the water line of the acclivity of the western bank, and along that 
bank where that is defined; and in such places on the river where the 
western bank is not defined, it must be continued up the river on the 
line of its bed, as that is made by the average and mean stage of the 
water, as that is expressed in the conclusion of the above-recited para-
graph. Ibid.

15. By the contract of cession, the navigation of the river is free to both par-
ties. Ibid.

16. See the case of Howard v. Ingersoll, 13 Howard, 381, and the correction 
of its syllabus in the errata in 14 Howard in this, that “the bound-
ary line runs along the top of the high western bank,” instead of “ the 
boundary line runs up the river, on and along its western bank, and the 
jurisdiction of Georgia in the soil extends over to the line which is 
washed by the water wherever it covers the bed of the river within its 
banks.” Ibid,.
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How far affected by Usage, see Usage  ; made by Railroad Companies, see 
Rail road  Com pan ies .

1. Where there was a contract for furnishing a steam engine, the following 
guaranty was made: 11 For value received, I hereby guaranty the per-
formance of the within contract, on the part of Hopkins & Leach; 
and in case of non-performance thereof, to refund to Messrs. Hillard 
& Mordecai all sums of money they may pay or advance thereon, with 
interest from the time the same is paid.” Benjamin v. Hillard, 149.

2. This contract is not in the alternative, but consists of two terms: one, 
that the principals shall perform their engagement, not merely by the 
delivery of some machinery, but of such machinery as the contract in-
cludes ; the other, that if there be a non-performance, whether excu-
sable or not, the money advanced on the contract shall be secured to 
the plaintiffs, to the extent to which the principals are liable. Ibid.

3. An acquiescence of both parties in the prolongation of the time within 
which the contract was to be fulfilled, will not operate to discharge 
the guarantor. There was no change in the essential features of the 
contract, and if the parties choose mutually to accommodate each 
other, so as better to 'arrive at their end, the surety cannot complain. 
Ibid.

4. So, where the machinery delivered was imperfect, and the twp contract-
ing parties had exchanged receipts, but the imperfection was after-
wards discovered, and the recipients of the machinery had to expend 
money upon it, the guarantor is responsible for it. Ibid. •

5. The defects in the machinery were latent, and could only be ascertained 
by its use. The settlement between the parties did not embrace the 
subject to which the warranty applied, nor contain any release or extin-
guishment of the covenants concerning it. Ibid.

6. The damages to be found should be such as would enable the plaintiffs 
to supply the deficiency, and the jury were not required to assume the 
contract price as the full value of such machinery. Ibid.

7. Where there was a special contract to build a house by a certain day, 
which was not fulfilled, owing to various circumstances, and the con-
tractor brought a suit setting forth the special contract and averring 
performance, it was erroneous in the court to instruct the jury to find 
for the plaintiff, as the work was not finished by the appointed day, 
though it was completed after the time with the knowledge and appro-
bation of the defendant. Dermott v. Jones, 220.

8. ’ By the terms of the contract, the performance of the work was a condi-
tion precedent to the payment of the money sued for. Ibid.

9. The general rule of law is, that whilst a special contract remains open, 
that is, unperformed, the party whose part of it has not been done 
cannot sue in indebitatus assumpsit, to recover a compensation for 
what he has done, until the whole shall be completed. But the excep-
tions from that rule are in cases in which something has been done 
under a special contract, but not in strict accordance with it; but if 
the other party derives any benefit from the labor done, the law im-
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plies a promise on his part to pay such a remuneration as the work is 
worth, and to recover it an action of indebitatus assumpsit is main-
tainable. Ibid.

10. The case must be remanded to the Circuit Court, to be tried upon such 
counts as are in the original declaration, which charges the defendant 
in the sum of $5,000 for work and labor done, for materials furnished 
and used by the defendant in the erection and finishing certain stores 
and buildings in the city of Washington; and upon the money counts 
for a like sum paid by the plaintiff for the defendant; for a like sum 
had and received, and for a like sum paid, laid out, and expended, by 
the plaintiff, for the use of the defendant, at her request. And in such 
action the defendant may recoup the damages which she has sus-
tained from the imperfect execution of the work. Ibid.

11. Where there was a company incorporated for the purpose of making 
screws, and they were sued by certain persons with whom they had 
been in the habit of dealing, for not supplying a sufficient quantity of 
the manufactured article, according to orders which had been given 
and received, the defence was, that the supply manufactured was not 
equal to the demand, and that the plaintiffs knew that the articles were 
furnished to customers in regular order, according to date. BIwen et 
al. v. New England Screw Company, 420.

12. Such custom was not a sufficient defence, unless it was known to the 
other contracting party, and formed a part of the contract. Ibid.

13. Parol evidence of usage is generally admissible to enable the court to ar-
rive at the real meaning of the parties, who are naturally presumed to 
have contracted in conformity with the known and established usage. 
Ibid.

14. But parol evidence of custom and usage is not admitted to contradict or 
vary express stipulations or provisions restricting or enlarging the 
exercise and enjoyment of the customary right. Ibid.

15. The evidence in this case proved that the plaintiffs knew of the usage 
of the defendants to supply orders as fast as the articles could be 
made, and according to a list kept in a book. Ibid.

16. It was correct in the court to construe this evidence, and to instruct the 
jury that if they believed the evidence, it showed that the plaintiffs 
were chargeable with notice of the defendants’ custom to fill their 
contracts only in the order in which they were accepted and in propor-
tion with each other, and not in full, according to the strict terms 
thereof. Ibid.

17. Where the screw company sued persons who had received the manufac-
tured articles, and the defence was, that the whole amount which had 
been ordered had not been delivered, the contracts for the sale and 
delivery of the screws were subject to the custom of the plaintiffs to 
fill the same in part only. Ibid, 433.

18. See the report of the preceding case. Ibid.
CORPORATIONS.

See Rail road  Com pan ies .
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CITY CORPORATIONS.
1. The charter of the town (now city) of Oakland, in California, which con-

ferred upon the corporation power to regulate ferries, did not give an 
exclusive power, and therefore the corporation did not possess the 
power to confer upon others an exclusive privilege to establish them. 
Minturn v. Larue et al., 435.

2. The difference pointed out between this charter and those grants which 
are exclusive. Ibid.

COUNSEL FEES.
1. Counsel fees are not a proper element for the consideration of the jury 

in the estimation of damages in actions for the infringement of a pat-
ent right. This point has been directly ruled by this court, and is no 
longer an open question. Teese v. Huntingdon, 2.

CURATOR AD HOC.
1. Where a party residing in Maryland sold land in Louisiana with a general 

warranty to a resident of Louisiana, who was afterwards evicted from a 
part of it, and obtained a judgment against his warrantor, whom he 
had vouched in, this judgment could not be rendered effective against 
the Maryland vendor, because no notice had been served upon him, 
and the appointment of a curator ad hoc was not sufficient. Flowers 
v. Foreman, 133.

2. An action of assumpsit having been afterwards brought against him in 
the Maryland court by the parties interested, the statute of limitations 
of Maryland was considered to be applicable to the case. Ibid.

3. The eviction of the vendee took place when he held the land under a title 
different from that which had been conveyed to him by his grantor, 
without the necessity of the execution of a writ of possession. Ibid.

DUTIES AT THE CUSTOM-HOUSE.
1. The duties upon foreign merchandise are to be computed on their value 

on the day of the sailing of the vessel from the foreign port. (See 20 
Howard, 571.) Irvine v. Redfield, 170.

EJECTMENT.
1. It is the settled doctrine of this court, that no action of ejectment will lie 

on an entry made with the register and receiver of the land office, such 
being merely an equitable title, notwithstanding a State Legislature 
may have provided otherwise by statute. Hooper n . Scheimer, 235.

2. The law is only binding on the State courts, and has no force in the 
Circuit Courts of the Union. Ibid.

3. It is also the settled doctrine of this court, that a patent carries the fee, 
and is the best title known to a court of law. Ibid.

EVIDENCE.
1. For the purpose of impeaching a witness, a question was asked of an-

other witness, a What is the reputation of the (first) witness for moral 
character ? ” This question was objected to, and properly not allow-
ed to be put by the court below. Teese v. Huntingdon, 2.

2. The elementary writers and cases upon this point examined. Ibid.
3. Another witness was asked what was the reputation of the first witness 

for truth and veracity, who replied that he had no means of knowing, 
VOL. XXIII. 36
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not having had any transactions with him for five years. This ques-
tion was excluded by the court, which must judge according to its dis-
cretion whether or not it applies to a time too remote. Ibid.

4. Where several defendants are joined in an action of trespass, a verdict 
of acquittal against one, in order to make him a witness, can only he 
demanded where there is no evidence against him. The cases upon 
this point examined. Castle v. Bullard, 172.

<5. Where the cause of action against the defendants was, that they had 
fraudulently sold the goods of the plaintiff, evidence was admissible 
that they had committed similar fraudulent acts at or about the same 
time, with a view to establish the intent of the defendants with respect 
to the matters charged in the declaration. Ibid.

fi. The cases upon this point examined. Ibid.
7- So, also, evidence was admissible, to show that the purchaser was largely 

in debt and insolvent, and that the defendants represented him to be 
in good credit The force and effect of such circumstantial evidence 
is for the jury to judge of the intent. Ibid.

8. Where there was a company incorporated for the purpose of making 
screws, and they were sued by certain persons with whom they had 
been in the habit of dealing, for not supplying a sufficient quantity of 
the manufactured article, according to orders which had been given 
and received, the defence was, that the supply manufactured was not 
equal to the demand, and that the plaintiffs knew that the articles were 
furnished to customers in regular order, according to date. Bliven et 
al. v. New England Screw Company, 420.

9. Such custom was not a sufficient defence, unless it was known to the 
other contracting party, and formed a part of the contract. Ibid.

10. Parol evidence of usage is generally admissible to enable the court to ar-
rive at the real meaning of the parties, who are naturally presumed to 
have contracted in conformity with the known and established usage. 
Ibid.

11. But parol evidence of custom and usage is not admitted to contradict or 
vary express stipulations or provisions restricting or enlarging the 
exercise and enjoyment of the customary right. Ibid.

12. The evidence in this case proved that the plaintiffs knew of the usage 
of the defendants to supply orders as fast as the articles could be 
made, and according to a list kept in a book. Ibid.

13. It was correct in the court to construe this evidence, and to instruct the 
jury that if they believed the evidence, it showed that the plaintiffs 
were chargeable with notice of the defendants’ custom to fill their 
contracts only in the order in which they were accepted and in propor-
tion with each other, and not in full, according to the strict terms 
thereof. Ibid.

14. Where a surety upon a bond is sued, a conversation between his co-surety 
(now dead) and a third person is not admissible in evidence for e 
purpose of fixing a liability upon the defendant. The co-surety,i 
alive, would not himself have been a good witness. Very v. Watkins,
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15. A paper in the handwriting of the co-surety, offered to impeach the test-
imony of two witnesses, was not admissible. Ibid.

EVIDENCE OF USAGE.
See Usage .

FAST DAY.
1. The fact that the Governor of the State had appointed a day as a general 

fast day, did not abrogate the right of the master to continue the de-
livery of the goods .on that day. Holiday is a privilege, not a duty. 
Richardson v. Goddard, 28.

2. There was neither a law of the State forbidding the transaction of busi-
ness on that day; nor a general usage engrafted into the commercial 
and maritime law, forbidding the unlading of vessels on the day set 
apart for a church festival, fast, or holiday; nor a special custom in 
the port, forbidding a carrier from unloading his vessel on such a day. 
Ibid.

3. In the absence of these legal restrictions, the master had a right to con-
tinue the delivery of the goods on the wharf on a fast day. Ibid.

FERRIES.
1. The charter of the town (now city) of Oakland, in California, which con-

ferred upon the corporation power to regulate ferries, did not give an 
exclusive power, and therefore the corporation did not possess the 
power to confer upon others an exclusive privilege to establish xhem. 
Minturn v. Larue, 435.

2. The difference pointed out between this charter and those grants which 
are exclusive. Ibid.

GEORGIA, STATE OF.
Seo Const itut ional  Law .

GUARANTY.
1. Where there was a contract for furnishing a steam engine, the following 

guaranty was made: 11 For value received, I hereby guaranty the per-
formance of the within contract, on the part of Hopkins & 'Leach; 
and in case of non-performance thereof, to refund to Messrs. Hillard 
& Mordecai all sums of money they may pay or advance thereon, with 
interest from the timé the same is paid.” Benjamin v. Hillard, 149.

2. This contract is not in the alternative, but consists of two terms: one, 
that the principals shall perform their engagement, not merely by the 
delivery of some machinery, but of such machinery as the contract in-
cludes ; the other, that if there be a non-performance, whether excu-
sable or not, the money advanced on the contract shall be secured to 
the plaintiffs, to the extent to which the principals are liable. Ibid.

3. An acquiescence of both parties in the prolongation of the time within 
which the contract was to be fulfilled, will not operate to discharge 
the guarantor. There was no change in the essential features of the 
contract, and if the parties choose mutually to accommodate each 
other, so as better to arrive at their end, the surety cannot complain. 
Ibid.

4. So, where the machinery delivered was imperfect, and the two contract-
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ing parties had exchanged receipts, but the imperfection was after-
wards discovered, and the recipients of the machinery had to expend 
money upon it, the guarantor is responsible for it. Ibid.

5, The defects in the machinery were latent, and could only be ascertained 
by its use. The settlement between the parties did not embrace the 
subject to which the warranty applied, nor contain any release or extin-
guishment of the covenants concerning it. Ibid.

6. The damages to be found should be such as would enable the plaintiffs 
to supply the deficiency, and the jury were not required to assume the 
contract price as the full value of such machinery. Ibid.

INSURANCE.
See Pol ici es  of  Insu ran ce .

JURISDICTION.
1. The courts of the United States, as courts of equity, have jurisdiction 

over executors and administrators, where the parties to the suit are cit-
izens of different States, and this jurisdiction is not barred by subse-
quent proceedings in insolvency in the Probate Court of a State. Green's 
Administratrix v. Creighton, 90.

2. In such a case, the courts may interpose in favor of a foreign creditor, to 
arrest the distribution of any surplus of the estate of a decedent among 
the heirs. Ibid.

3. Although at law a creditor cannot sue the surety upon an administration 
bond until he has obtained a judgment against the administrator, yet 
it is not so in equity; and in the present case, where the original 
debtor and his surety are both dead, insolvent, and a portion of the 
assets of the estate of the latter can be traced to the possession of his 
administrator and his surety, the power of a court of equity is required 
to call for a discovery of the amount and nature of the assets in hand. 
Ibid.

4. Where a decree was made by the Circuit Court, sitting in admiralty, that 
two persons should pay freight, one in the sum of $583.84, and the 
other in the sum of $1,754.22, and the latter only appealed to this court, 
the appeal must be dismissed, as the amount in controversy is less than 
$2,000. Clifton v. Sheldon, 481.

5. The rights of the two were distinct and independent; but if the freight be 
considered a joint matter, both should have joined in the appeal. Ibid.

6. Where the Circuit Court of the United States has jurisdiction over the 
parties and cause of action, by virtue of the 12th section of the judi-
ciary act, it cannot be affected by any amendment of the pleadings, 
changing the cause of action, or by the proviso to the 11th section. 
Green v. Custard, 484.

7. The evils commented upon, arising from the courts of the United States 
permitting the hybrid system of pleading from the State codes to be 
introduced on their records. Ibid.

8. The admiralty jurisdiction of the courts of the United States extends to 
contracts of charter-party and affreightment. These are maritime con-
tracts within the true meaning and construction of the Constitution
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and act of Congress, and cognizable in courts of admiralty, by process 
either in rem or in personam. Mor ewood et al. v. Enequist, 491.

9. Appellants should not expect this court to reverse a decree of the Circuit 
Court, merely upon a doubt created by conflicting testimony. Ibid, 

LANDS, PUBLIC.
For Public  Lands  in  Cali for nia , see Cali for nia .

1. On the 8th of August, 1846, a grant of land was made to the Territory 
of Iowa, for the purpose of aiding said Territory to improve the navi-
gation of the Des Moines river, from its mouth to the Raccoon fork, 
in said Territory, one equal moiety, in alternate sections, of the public 
lands (remaining unsold and not otherwise disposed of, encumbered, 
or appropriated) in a strip five miles in width on each side of said 
river, to be selected within said Territory by an agent to be appointed 
by the Governor thereof subject to the approval of the Secretary of 
the Treasury of the United States. Dubuque and Pacific Railroad 
Co. v. Litchfield, 66.

2. On the 15th of May, 1856, Congress passed an act granting to the State 
of Iowa, for the purpose of aiding in the construction of a railroad 
from Dubuque to a point on the Missouri near Sioux city, every alter-
nate section of land, designated by odd numbers, for six sections in 
width on each side of said road. The State of Iowa regranted the 
lands to the Dubuque and Pacific Railroad Company. Ibid.

3. The land in question is claimed under these two acts by the parties re-
spectively. Ibid.

4. The title held under the act of 1846 must prevail, provided the grant ex-
tended to lands above the Raccoon fork. Ibid.

5. This court has jurisdiction to construe this act in the case now before 
it, the proceedings before the Executive department, extending through 
more than ten years, not being sufficient either to conclude the title 
or to control the construction of the act. 1 bid.

6. Those proceedings stated. Ibid.
T. The grant was confined to lands between the mouth of Des Moines 

river and Raccoon fork j that was the river to be improved, on each 
side of which the strip of land granted was to lie. The historical cir-
cumstances connected with the grant sustain this view. Ibid.

8. All grants of this description are strictly construed against the grantees; 
nothing passes but what is conveyed in clear and explicit language; 
and as the rights here claimed are derived entirely from the act of 
Congress, the donation stands on the same footing of a grant by the 
public to a private company, the terms of which must be plainly ex-
pressed in the statute; and if not thus expressed, they cannot be im-
plied. Ibid.

9. The claimant, under the act of 1846, cannot be considered as an inno-
cent purchaser. The act of Congress was a grant to Iowa of an undi-
vided moiety of the lands below Raccoon fork, and the officers of the 
Executive department had no further authority than to make partition 
of those lands. Having extended their acts to lands lying outside of
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the boundaries, their attempts to make partition were merely nuga-
tory. Ibid.

10. The court is satisfied, from evidence before it, that this is not merely a 
fictitious action. Ibid.

11. It is the settled doctrine of this court, that no action of ejectment will lie 
on an entry made with the register and receiver of the land office, such 
being merely an equitable title, notwithstanding a State Legislature 
may have provided otherwise by statute. Hooper v. Scheimer, 235.

12. The law is only binding on the- State courts, and has no force in the Cir-
cuit Courts of the Union. Ibid.

13. It is also the settled doctrine of this court, that a patent carries the fee, 
and is the best title known to a court of law. Ibid.

14. Where there were two separate claimants of land in California, both 
claiming under one original grant, and the surveyor, in running out 
their lines, disregarded the limits of the original grant, and included 
within one of the surveys a large portion of Government land, the 
Commissioner of the General Land Office was right in refusing to issue 
a patent founded on such erroneous survey. Castro v. Hendricks, 438.

15. In a treaty made with the Pottawatomie Indians in 1832, there were res-
ervations to individual Indians, which should be selected under the 
direction of the President of the United States,11 after the land shall 
have been surveyed, and the boundaries shaP correspond with the 
public surveys.” Doe et al. v. Wilson, 457.

16. Before this was done, one of these reservees made a conveyance by a deed 
in fee simple, with a clause of general warranty. In 1837, patents 
were issued for the reservations. Ibid.

17. This deed vested the title of the reservee in the grantee. The former 
was a tenant in common with the United States, and could sell his re-
served interest; and when the United States selected the lands reserved 
to him, and made partition, (of which the patent is conclusive evidence,) 
his grantee took the interest which the reservee would have taken if 
living. Ibid.

18. A prayer to the court that the land patented was not the same as that 
reserved was properly refused, because the recital in the patent was con-
clusive evidence to the contrary. Ibid.

LIMITATION, STATUTES OF.
1. Where a party residing in Maryland sold land in Louisiana with a general 

warranty to a resident of Louisiana, who was afterwards evicted from a 
part of it, and obtained a judgment against his warrantor, whom he 
had vouched in, this judgment could not be rendered effective against 
the Maryland vendor, because no notice had been served upon him, 
and the appointment of a curator ad hoc was not sufficient. Flowers 
n . Foreman, 133.

2. An action of assumpsit having been afterwards brought against him in 
the Maryland court by the parties interested, the statute of limitations 
of Maryland was considered to be applicable to the case. Ibid.

3. The eviction of the vendee took place when he held the land under a title
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different from that which had been conveyed to him by his grantor, 
without the necessity of the execution of a writ of possession. Ibid.

4. Where a bill in chancery was filed by persons residing in Canada, claim-
ing title to property in Detroit which had been in the exclusive posses-
sion of the defendants and those claiming under them since 1793, with-
out, as far as appears, any right being set up by the complainants or 
by those claiming under them to the title or the possession of the 
premises until the filing of the bill, or any claim to the rents and 
profits or to an account as tenants in common, or for partition, or to 
be admitted to the enjoyment of any right as co-heirs, the case is one 
resting upon the enforcement of an implied trust, where courts of equity 
follow the courts of law in applying the statute of limitations. Beaubien 
v. Beaubien, 190.

5. The averments of concealment and fraud on the part of the defendants, 
which are made in the bill for the purpose of withdrawing the case 
from the operation of the statute, are too general and indefinite to 
have that effect. Ibid.

6. No acts of fraud or concealment are stated; and the time when even an 
intention to defraud, which is all that is averred, was discovered, was 
some fifty years after the exclusive possession of the defendants and 
those under whom they claim had commenced; and this, although the 
parties lived in the neighborhood and almost in sight of the city which 
has, in the mean time, grown up on the premises. Ibid.

LOUISIANA, STATE OF.
1. The following is an article of a treaty concluded between the King of 

Wurtemberg and the United States in 1844, (8 Stat, at L., 588:) 
“The citizens or subjects of each of the contracting parties shall have 
power to dispose of their personal property within the States of the 
other, by testament, donation, or otherwise; and their heirs, legatees, 
and donees, being citizens or subjects of the other contracting party, 
shall succeed to their said personal property, and may take possession 
{hereof, either by themselves, or by others acting for them, and dispose 
of the same at their pleasure, paying such duties only as the inhabit-
ants of the country where said property lies shall be liable to pay in 
like cases.” Frederickson et al. v. State of Louisiana, 445.

2. Thia article does not include the case of a citizen of the United States 
dying at home, and disposing of property within the State of which he 
was a citizen, and in which he died. Ibid.

3. Consequently, where the State of Louisiana claimed, under a statute, a tax 
of ten per cent, on the amount of certain legacies left by one of her 
citizens to certain subjects of the King of Wurtemberg, the statute was 
not in conflict with the treaty, and the claim must be allowed. 
Ibid.

MARRIED WOMEN.
1. Where a married woman became a trustee of land for the benefit of her 

son in law, and executed a deed (without joining her husband) to a 
bona fide purchaser, who had paid the purchase money to the cestui
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que use, it was not necessary, under the circumstances of the case, for 
her husband to join in thè deed. Gridley et al. v. Wynant, 500.

2. These circumstances were, that by executing the deed she did not de-
feat an estate to which her husband was entitled, nor did he claim 
adversely to the deed, but it was within the scope of her authority as 
trustee, and therefore will be sustained by a court of equity against her 
heirs. Ibid.

3. Her children, who were her heirs at law, having brought a suit at law to 
recover the land from the bona fide purchaser, a court of equity will 
interpose to restrain their proceedings. Ibid.

4. The alleged illegality of the consideration of the deed of trust—Viz : that 
it was intended to protect the property of her son in law, who was insol-
vent—was not sufficient to destroy the independent equity of the bona 
fide purchaser, nor was it necessary to make the son in law a party 
when the bona fide purchaser sought relief in a court of equity against 
the title of the heirs. Ibid.

5. Where proceedings are instituted in the State court of Iowa under cer-
tain articles of their code, and then removed into the United States 
court, although these proceedings do not conform to the mode pre-
scribed for chancery proceedings in the courts of the United States, 
yet, if the pleadings and proofs show the matter in dispute between 
the parties, this court will adjudicate the questions which they present. 
Gridley et al. v. Westbrook, 503.

fi. The principle adopted in the preceding case respecting the execution of a 
deed by a married woman as trustee, is equally applicable to a deed 
executed under a power of attorney granted by her. Ibid.

MORTGAGE. .
1. Where a mortgage was given to secure the payment of a note for $5,500, 

and such advances as there had been or might be made within two 
years, not to exceed in all an indebtment of six thousand dollars, and 
advances were made, the mortgage was good to cover the advances and 
thè note for $5,500. Lawrence v. Tucker, 14.

2. The parties to the transaction so understood it, and acted upon it accord-
ingly. Ibid. |

3. In respect to the validity of mortgages for existing debts and future ad-
vances, there can be no doubt. This court has made three decisions 
directly and inferentially in support of them. Ibid.

4. A railroad company authorized to borrow money and issue their bonds, to 
enable themselves to finish and stock the road, may mortgage as secu-
rity not only the then acquired property, but such as may be acquire 
in future. Pennock et al. v. Coe., 117.

5. Although the maxim is true, that a person cannot grant what he has not 
got, yet, in this case, a grant can take effect upon the property when it 
is brought into existence, and belongs to the grantor in fulfilment o 
an express agreement, founded on a good and valid consideration, 
when no rule of law is infringed or rights of a third party prejudice • 
The mortgage attached to the future acquisitions as described in it,
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from the time they came into existence, and were placed on the road. 
Ibid.

6. Hence, where second mortgagees and holders of bonds of a second issue 
brought suit upon those bonds, recovered judgment, issued execution, 
and levied it upon a part of the rolling stock, which was not in ex-
istence when the first mortgage was given, the judgment creditors 
must be postponed to the claims of the first mortgagees. Ibid.

7. In the present case, a reasonable interpretation of the statutes creating 
the corporation would justify it in making the road where it was made. 
Ibid.

8. A bondholder of a class covered by a mortgage to secure the class of 
bonds issued in case of insolvency of the obligors cannot, by getting 
judgment at law, be permitted to sell a portion of the property devo-
ted to the common security, as this would disturb the pro rata distri-
bution among the bondholders, to which they are equitably entitled. 
Ibid.

NONSUIT.
1. The Circuit Courts of the United States have no power to grant a per-

emptory nonsuit against the will of the plaintiff. Castle v. Bullard, 172.
2. And where there are several defendants, against whom the charge ii 

joint and several, there cannot be, at common law, a nonsuit as to 
one and verdict against the others, although the verdict may be against 
one and in favor of the others. Ibid.

3. And besides, in this case, there was evidence for the juryto say wheth-
er the party, in whose favor the nonsuit was prayed, was guilty or not. 
Ibid.

PARTNERS.
1. If the goods were fraudulently sold by one of the firm, and the firm re-

ceived the profits in the shape of commissions, all the partners are 
responsible for the sale. Castle v. Bullard, 172.

PATENT RIGHTS.
1. Counsel fees are not a proper element for the consideration of the jury 

in the estimation of damages in actions for the infringement of a pat-
ent right. This point has been directly ruled by this court, and is no 
longer an open question. Teese v. Huntingdon, 2.

2, By the fifteenth section of the patent act of the fourth of July, 1836, the 
defendant is permitted to plead the general issue and give any special 
matter in evidence, provided notice in writing may have been given to 
the plaintiff or his attorney thirty days before the trial. Ibid.

3. It is not necessary that this should be served and filed by an order of the 
court; and it is sufficient if it was served and filed subsequently to 
the time when the depositions were taken and filed in court. Ibid.

4. In an action for damages for the infringement of a patent right, the 
plaintiff must furnish some data by which the jury may estimate the 
actual damage. If he rests his case after merely proving an infringe- 
ment of his patent, he may be entitled to nominal damages, but no 
more. City of New York v. Ransom et al., 487.
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1. Where there was a special contract to build a house by a certain day, 
which was not fulfilled, owing to various Circumstances, and the con-
tractor brought a suit setting forth the special contract and averring 
performance, it was erroneous in the court to instruct the jury to find 
for the plaintiff, as the work was not finished by the appointed day, 
though it was completed after the time with the knowledge and appro-
bation of the defendant. Dermott v. Jones, 220.

2. By the terms of the contract, the performance of the work was a~condi- 
tion precedent to the payment of the money sued for. Ibid.

3. The general rule of law is, that whilst a special contract remains open, 
that is, «inperformed, the party whose part of it has not been done 
cannot sue in indebitatus assumpsit, to recover a compensation for 
what he has done, until the whole shall be completed. But the excep-
tions from that rule are in cases in which something has been done 
under a special contract, but not in strict accordance with it; but if 
the other party derives any benefit from the labor done, the law im-
plies a promise on his part to pay such a remuneration as the work is 
worth, and to recover it an action of indebitatus assumpsit is main-
tainable. Ibid.

4. The case must be remanded to the Circuit Court, to be tried upon such 
counts as are in the original declaration, which charges the defendant 
in the sum of $5,000 for work and labor done, for materials furnished 
and used by the defendant in the erection and finishing certain stores 
and buildings in the city of Washington; and upon the money counts 
for a like sum paid by the plaintiff for the defendant; for a like sum 
had and received, and for a like sum paid, laid out, and expended, by 
the plaintiff, for the use of the defendant, at her request. And in such 
action the defendant may recoup the damages which she has sus-
tained from the imperfect execution of the work. Ibid.

5. The statutes of Mississippi provide that no plea of non est factum shall 
be admitted or received, unless the truth thereof shall be proved by 
oath or affirmation. Dell v. Corporation of Vicksburg, 443.

6. A plea of that kind was filed without the affidavit, and demurred to by the 
plaintiff. Ibid.

7. Although, upon the general principles of pleading, a demurrer only calls 
in question the sufficiency of what appears on the face of the pleading, 
and does not reach the preliminary steps necessary to be taken to put 
it upon file, yet, as the State courts where such a statute exists have 
held that the plea of non est factum is demurrable if there be no affi-
davit, and the course of practice in the Circuit Court conforms to the 
State practice, this court also holds that such a plea is demurrable. Ibid. 

POLICIES OF INSURANCE.
1. An open or running policy of insurance upon “ coffee laden or to be la-

den on board the good vessel or vessels from Rio Janeiro to any port 
in the United States, to add an additional premium if by vessels lower 
than A 2, or by foreign vessels,” contained also the following clause, 
viz: a Having been paid the consideration for this insurance by the
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assured or his assigns, at and after the rate of one and one-half per 
cent., the premiums on risks to be fixed at the time of endorsement, 
and such clauses to apply as the company may insert, as the risks 
are successively reported.” Orient Mutual Insurance Co. v. Wright 
et at., 401.

2. This is different from an ordinary running policy, in which the rate of 
■premium to be paid is ascertained and inserted in the body of the pol-
icy at its execution, and in which species of policy the contract be-
comes complete, and the policy attaches upon the goods from the time 
they are laden on board the vessel, as soon as the ship is declared 
or reported, provided the shipment comes within the description in the 
policy. Ibid.

3. The rules explained which govern this class of policies. Ibid.
4. But in the policy in question there is something more to be done, in or-

der to make the contract complete, than merely to declare the ship. 
The assured must pay or secure the additional premium, which the 
underwriter has reserved the right to fix at the time of the declaration 
of the risk in case the vessel rates lower than A 2. Ibid.

5. Unless the assured paid or secured this additional premium fixed by the 
underwriter, the contract of insurance, in respect to the particular 
shipment, did not become complete or binding. Ibid.

6. Hence, the instruction of the court below was erroneous, which held that 
the contract was complete and binding as soon as the vessel was re-
ported; and that, if the parties could not agree as to the additional 
premium, the question was one for the courts to settle. Ibid.

1. The parties stipulated that the additional premium should be fixed when 
the risk was made known. Ibid.

8. The cases upon this point cited. Ibid.
9. The principles with respect to a policy of insurance in the preceding case 

of the Orient Mutual Insurance Company against Wright, reaffirmed 
in the present case. Sun Mutual Insurance Cd. v. Wright et al., 412.

10. In the correspondence which took place between the insurer and the 
insured, there was no waiver by the former of the right of fixing the 
premium, nor was it claimed or suggested in the communications be-
tween the parties at the time. Ibid.

PRACTICE.
1. Where a motion was made to dismiss an appeal, upon the ground that 

no appeal bond had been given, time was allowed the appellants with-
in which to file the bond. If they complied with the order, the appeal 
was to stand; otherwise, to be dismissed. Anson, Bangs, and Co. v. 
Blue Ridge Railroad Co., 1.

2. The appeal bond must be taken and approved by any judge or justice 
authorized to allow the appeal or writ of error. Ibid.

3. By the fifteenth section of the patent act of the fourth of July, 1836, the 
defendant is permitted to plead the general issue and give any special 
matter in evidence, provided notice in writing may have been given to
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the plaintiff or his attorney thirty days before the trial. Teese v. Hunt-
ingdon, 2.

4. It is not necessary that this should be served and filed by an order of the 
court; and it is sufficient if it was served and filed subsequently to the 
time when the depositions were taken and filed in court. Ibid.

5. The Circuit Courts of the United States have no power to grant a per-
emptory nonsuit against the will of the plaintiff. Castle v. Bullard, 172.

6. And where there are several defendants, against whom the charge is joint 
and several, there cannot be, at common law, a nonsuit as to one and 
verdict against the others, although the verdict may be against one and 
in favor of the others. Ibid.

1. And besides, in this case, there was evidence for the jury to say whether 
the party, in whose favor the nonsuit was prayed, was guilty or not. 
Ibid.

8. Where several defendants are joined in an action of trespass, a verdict 
of acquittal against one, in order to make him a witness, can only be 
demanded where there is no evidence against him. The cases upon 
this point examined. Ibid.

9. Where the cause of action against the defendants was, that they had 
fraudulently sold the goods of the plaintiff, evidence was admissible 
that they had committed similar fraudulent acts at or about the same 
time, with a view to establish the intent of the defendants with respect 
to the matters charged in the declaration. Ibid.

10. The cases upon this point examined. Ibid.
11. So, also, evidence was admissible, to show that the purchaser was largely 

in debt and insolvent, and that the defendants represented him to be 
in good credit. The force and effect of such circumstantial evidence 
is for the jury to judge of the intent. Ibid.

12. If the goods were fraudulently sold by one of the firm, and the firm re-
ceived the profits in the shape of commission, all the partners are re-
sponsible for the sale. Ibid.

13. In the present case, the instructions given by the court below cannot 
justly be complained of by the counsel, and moreover were accompa-
nied by explanations which constitute a part of them. Ibid.

14. Where a motion was made to dismiss an appeal, upon the ground that the 
appeal was taken by part only of the complainants below, and that the 
other complainants had not been made and were not parties to the ap-
peal ; and it appeared from the record that a fund had been decreed 
by the court below to be distributed ratably amongst two classes of 
creditors, one of which was composed of judgment creditors, and the 
other of those who had come in after the filing of a creditor’s bill; 
and the first class only conceived themselves aggrieved by the decree 
admitting the others to a ratable proportion, and therefore became 
the appellants; this court will, in such a state of things, refuse the 
motion to dismiss and reverse this, together with all other points to 
be decided, when the case shall come up for argument hereafter. 
Bay et al. v. Washburn, 309.
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15. Where parties were sued on a promissory note executed by them, did not 
pretend to have any defence, entered a false plea which was overruled 
on demurrer, refused to plead in bar, and had judgment entered against 
them for want of a plea, this court will affirm the judgment with ten per 
cent, damages. Sutton v. Bancroft, 320.

16. Where a case is brought up to this court, and the writ of error appears 
to have been sued out for delay, the judgment will be affirmed with 
costs and ten per cent, damages. Jenkins v. Banning, 455.

17. When this court is satisfied, from the evidence before it, that no appeal to 
it had been granted by the court below, and that the cause was not 
before it when an order was passed, at the instance of the appellee, to 
docket and dismiss the case, it will rescind and annul the decree of dis-
missal, and revoke and cancel the mandate issued thereupon. United 
States v. Gomez, 326.

18. A motion to docket and dismiss a case from the failure of the appellant 
to file the record within the time required by the rule of this court, 
when granted, is not an affirmance of the judgment of the court below. 
It remits the case to the court, to have proceedings to carry that judg-
ment into effect, if in the condition of the case there is nothing to pre-
vent it. That is for the consideration of the judge in the court below, 
with which this court has nothing to do, unless his denial of such a 
motion gives to the party concerned a right to the writ of mandamus. 
Ibid.

19. In the present aspect of this case, such a motion is not to be considered. 
Ibid.

20. Cases cited to sustain the above principles. Ibid.
RAILROAD COMPANIES.

1. In 1851, the Legislature of Ohio passed a general law relating to railway 
companies, which empowered them at any time, by means of their sub-
scription to the capital stock of any other company or otherwise, to aid 
such other railroad company, provided no such aid shall be furnished 
until, at a called meeting of the stockholders, two-thirds of the stock 
represented shall have assented thereto. Zabriskie v. Cleveland, Co-
lumbus, and Cincinnati Railroad Co. et al., 381.

2. In 1852, another act was passed for the creation and regulation of incor-
porated companies in Ohio, re-enacting the above section, and provi-
ding further, that any existing company might accept any of its pro-
visions, and when so accepted, and a certified copy of their accept-
ance filed with the Secretary of State, that portion of their charters in-
consistent with the provisions of this act shall be repealed. Ibid.

3. The Cleveland, Columbus, and Cincinnati Railroad Company, when they 
endorsed the bonds hereafter mentioned, had not formally complied 
with either of these requirements; had neither convoked a meeting 
of the stockholders, nor signified their acceptance to the Secretary of 
State. Ibid.

4. In April, 1854, the Cleveland, Columbus, and Cincinnati Railroad Com-
pany endorsed a guaranty upon four hundred bonds of one thousand



574 INDEX.
RAILROAD COMPANIES, (Continued.)

dollars each, with interest coupons at seven per cent, interest, issued 
by the Columbus, Piqua, and Indiana Railroad Company. Ibid.

5. A stockholder in the Cleveland, &c., Company filed a bill to enjoin the di-
rectors from paying the interest upon the bonds which they had thus 
guarantied, upon the ground that these directors had exceeded their 
legal authority in making the guaranty. Some of the bondholders 
came in as defendants with the corporation. Ibid.

6. As between the parties to this suit, the acceptance of the acts of 1851 
and 1852 may be inferred from the conduct of the corporators them-
selves. The corporation have executed the powers and claimed the 
privileges conferred by them, and they cannot exonerate themselves 
from the responsibility by asserting that they have not filed the evi-
dence required by the statute to evince their decision. Ibid.

7. Amongst the acts of the corporators was this—that at a meeting of the 
stockholders of the Cleveland Company, in July, 1854, the endorsement 
of the bonds was approved, adopted, and sanctioned, and this resolu-
tion has never been rescinded at any subsequent annual meetings, of 
which there have been several, at which the complainant was repre-
sented. His proxy was also present at the meeting of July, 1854, but 
declined to vote, when his vote would have controlled the action of the 
meeting. Ibid.

8. These negotiable securities have been placed on sale in the community, 
accompanied by these resolutions and votes, inviting public confi-
dence ; and a corporation cannot, by their representations or silence, 
involve others in onerous engagements, and then defeat the calcula 
tions and claims their own conduct has superinduced. Ibid.

RECEIVER.
1. Where a levy is made upon goods and chattels under a fi. fa., the officer 

may confide them to another, for safe keeping, until there has been a 
settlement of the judgment and payment of all costs. He may, there-
fore, leave them in the hands of a receiver appointed by the court. Very 
v. Watkins, 469.

2. Where the receiver had the custody of goods, and the complainant was 
ordered to select such a portion of these goods as would pay his claim 
by a decree of the court below, which was affirmed by this court, and 
which he refused to do, and this portion was accordingly set apart, the 
receiver became from that time a trustee for the complainant. Ibid.

3. The receiver was entitled to hold this property, as trustee, until a de-
mand was made upon him in proper form by the complainant to sur-
render it. This proper form should have been under a certified copy 
of that part of the decree which permitted the complainant to demand 
the property, and which required the receiver to surrender it with the 
complainant’s acknowledgment of its receipt. These papers should 
then be filed in court, for the protection of the trustee. Ibid.

SUNDAY.
1. Where a tort was committed which was cognizable in admiralty, it 

defence that the vessel was prosecuting her voyage on Sunday. The
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statutes of Maryland (in which State the tort took place) and the cases 
upon this point, examined. Philadelphia, Wilmington, and Baltimore 
Railroad Co. v. Philadelphia and Havre de Grace Steam Towboat Co., 

■ 209.
SURETY.

1. Where the surety upon an administration bond was sued, and judgment 
recovered against him in Mississippi, and a court in Tennessee (where 
the principals upon the bond resided) decided that but a small amount 
was due by the administrators upon their account, and that the judg-
ment against the surety had been obtained in defiance of an injunction 
issued by the Tennessee court, and also by fraudulent representations 
made to the surety, and it was admitted that the decree in Tennessee 
was supported by the proofs, the surety was entitled to relief by the 
court in Mississippi, and the creditor must be perpetually enjoined 
from proceeding upon his judgment. Cage's Executors v. Cassidy, 
109.

2. Where a surety upon a bond is sued, a conversation between his co-surety 
(now dead) and a third person is not admissible in evidence for the 
purpose of fixing a liability upon the defendant. The co-surety, it 
alive, would not himself have been a good witness. Veryr. Watkins, 469.

3. A paper in the handwriting of the co-surety, offered to impeach the test-
imony of two witnesses, was not admissible. Ibid.

TEXAS.
1. The alion heirs of a colonist in Texas, who died intestate in 1835, can-

not inherit his landed property there. The courts of Texas have so de 
tided, and this court adopts their decisions. Middleton v. McGrew,45. 

USAGE.
1. Where there was a written contract for the delivery of a certain number 

of barrels of flour at a given .price, to be delivered within a named 
time at the seller’s option, and evidence was offered by the purchaser 
of an usage existing, that a margin should be put up, the court below 
was right in refusing to allow this evidence to go to the jury, because 
it was too indefinite and uncertain to establish an usage. Oelrichs et 
al. v. Ford, 49.

2. And, moreover, if the usage existed, the proof would have been inadmis-
sible to affect the construction of the contract, in which there was no 
ambiguity or doubt on the face of the instrument. Ibid.

3. Any parol'evidence of conversations or of an understanding of the par-
ties that the contract was made subject to such an usage, was inadmis- 
sible, as these were merged in the written instrument. Ibid.

4. The contract was made in Baltimore, between the purchasers and an 
agent of the seller, the seller residing in New York. The latter, and 
not the agent, was bound to bring the suit, as the character of the 
agent was disclosed on the face of the contract. There is no distinc-
tion in the principle governing agencies of this description between 
the cases of a home or foreign principal. Ibid.

5. Usage of a company not a sufficient defence unless it was known to the
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other contracting party, and formed a part of the contract. Bliven el 
al. v. New England Screw Company, 420.

6. Parol evidence of usage is generally admissible to enable the court to ar-
rive at the real meaning of the parties, who are naturally presumed to 
have contracted in conformity with the known and established usage. 
Ibid.

7. But parol evidence of custom and usage is not admitted to contradict or 
vary express stipulations or provisions restricting or enlarging the 
exercise and enjoyment of the customary right. Ibid.

8. Where the screw company sued persons who had received the manufac-
tured articles, and the defence was, that the whole amount which had 
been ordered had not been delivered, the contracts for the sale and 
delivery of the screws were subject to the custom of the plaintiffs to 
fill the same in part only. Ibid, 433.

9. See the report of the preceding case. Ibid
WILL.

1. In California, where a will with its codicils was offered in evidence, the 
testator of which died in 1848, an objection to its admission because it 
had never been admitted to probate was not well founded. The codicil 
was not inadmissible as testimony on that account. Adams n . Norris, 
353.

2. Neither was it inadmissible because the witnesses who were present at 
its execution had never been examined to establish it as an authentic 
act. Ibid.

3« An objection to the admission of the codicil, because it does not appear 
on the face of the instrument that the witnesses were present during 
the whole time of the execution of the will, and heard and understood 
the dispositions it contained, was not well founded. Ibid.

4. Cases cited to establish this point. Ibid.
5. It was proper in the court to allow evidence to go to the jury of a custom 

in California as to the manner of making wills, and to instruct them 
that the evidence was competent; and that if the custom was so pre-
vailing and notorious that the tacit assent to it of the authorities may 
be presumed, it will operate to repeal the prior law. Ibid.

6. The Spanish law upon this point examined, and also the decisions of the 
State courts in California. Ibid.

7. It was proper in the court to instruct the jury that the testator and wit-
nesses should alike hear and understand the testament, and that, under 
these conditions, its publication as the will of the testator should be 
made. Ibid.

8. With regard to the proof of the will, as all the witnesses were dead, evi-
dence of their signatures and that of the testator was admissible, and 
also of a declaration by him that he had made a will with a similar de-
vise. The sindico, who attested it, should be counted among the wit-
nesses. Ibid.

9. The binding force and legal operation of the codicil are to be determine 
by the law as it existed when the codicil was made. But the mode in
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which it should be submitted to the court and jury, and the effect to 
be given to the testimony that accompanied it, depend upon the law 
of the forum at the time of trial. It was a proper question to be sub-
mitted to the jury, whether, under the circumstances of the case, it was 
probable the formalities required by law were complied with. Ibid. 

WITNESS.
1. For the purpose of impeaching a witness, a question was asked of an-

other witness, “ What is the reputation of the (first) witness for moral 
character?” This question was objected to, and properly not allow-
ed to be put by the court below. Teese n . Huntingdon, 2.

2. The elementary writers and cases upon this point examined. Ibid.
3. Another witness was asked what was the reputation of the first witness 

for truth and veracity, who replied that he had no means of knowing, 
not having had any transactions with him for five years. This ques-
tion was excluded by the court, which must judge according to its dis-
cretion whether or not it applies to a time too remote. Ibid.
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