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ment was given in favor of the plaintiff for the amount of the 
former judgment, together with interest on the same.

On this state of the record, the defendants sued out a writ 
of error, and removed the cause into this court, but have failed 
to appear and prosecute their writ of error. They did not ex-
cept to the ruling of the District Court, and have not assigned 
error in this court, and it is obvious, from an inspection of the 
transcript, that there is no error in the proceeding. Motions 
to amend mere formal defects in the pleadings are always ad-
dressed to the discretion of the court, and are usually granted 
as a matter of course, and their allowance is never the subject 
of error. That point has been so frequently decided, that we 
do not think it necessary to cite authorities in its support.

Under these circumstances, the counsel for the defendant in 
error moves that the judgment be affirmed with ten per cent, 
damages. By the twenty-third rule of this court, it is provided 
that in all cases where a writ of error shall delay the proceed-
ings on the judgment of the inferior court, and shall appear 
to have been sued out for delay, damages shall be awarded at 
the rate of ten per centum per annum on the amount of the 
judgment, and the said damages shall be calculated from the 
date of the judgment in the court below, until the money is 
paid.

That rule is applicable to this case,’ and the judgment is ac-
cordingly affirmed, with costs and ten per cent, damages.

John  Doe , ex  dem . Curtis  Mann  and  Dolphus  Hannah , 
Plaint if fs  in  Error , v . Will iam  Wilson .

Iu  a treaty made with the Pottawatomie Indians in 1832, there were reservations 
individual Indians, which should be selected under the direction of the 

resident of the United States, 11 after the land shall have been surveyed, and 
t e boundaries shall correspond with the public surveys.” 
e ore this was done, one of these reservees made a conveyance by a deed in fee 
simple, with a clause of general warranty. In 1837, patents were issued for 
the reservations.
is deed vested the title of the reservee in the grantee. The former was a 
tenant in common with the United States, and could sell his reserved interest; 
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and when the United States selected the lands reserved to him, and made par-
tition, (of which the patent is conclusive evidence,) his grantee took the inter-
est which the reser'vee would have taken if living.

A prayer to the court that the land patented was not the same as that reserved 
was properly refused, because the recital in the patent was conclusive evidence 
to the contrary.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Indiana.

It was an ejectment brought by Mann, a citizen of New 
York, and Hannah, a citizen of Iowa, against Wilson, to re-
cover sections nine and ten, in township 35, range 4 west, in 
the county of Laporte, in Indiana.

The important question involved in the case may perhaps 
be more distinctly presented to the reader by a chronological 
order of events than by a recital of the titles offered upon the 
trial by the plaintiffs and defendant, respectively.

In October, 1832, treaties'were made with the Pottawatomie 
Indians, by which the Indians ceded to the United States cer-
tain tracts of land therein described, except certain reserva-
tions to the Indians, amongst which was one to Pet-chi-co, of 
two sections. The language of the reservation was: “The 
United States agree to grant to each of the following persons 
the quantity of land annexed to their names, which lands shall 
be conveyed to them by patent.” To Pet-chi-co two sections, 
&c., &c.

Then followed this sentence: “ The foregoing reservations 
shall be selected under the direction of the President of the 
United States, after the lands shall have been surveyed, and 
the boundaries to correspond with the public surveys.’

7 Stat, at L., 394, 395.
In February, 1833, Pet-chi-co made a deed to Coquillard 

and Colerick, with a general warranty, conveying “all of those 
two sections of land lying and being in the State aforesaid, 
&c., &c.

Before the lands were selected or located by the President, 
and before any patent issued, Pet-chi-co died.

In January, 1837, patents were issued to Pet-chi-co and his 
heirs for the two sections mentioned in the treaty. They re 
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cited that, “ whereas, by the third article of the treaty made 
in October, 1832, the United States agreed to grant to Pet- 
chi-co two sections; therefore,” &c., &c.

In 1854, certain persons obtained a deed from the heirs of 
Pet-chi-co; and under this deed the plaintiffs below (who were 
also plaintiffs in error) claimed, upon the ground that the deed 
from Pet-chi-co in 1833 was invalid. Wilson claimed under 
the latter deed. The leading question in the case was, there-
fore, whether Pet-chi-co had a right to make the deed when 
it was made.

In the course of the trial below, many exceptions were 
taken respecting matters of evidence, and many prayers to 
the court made; in so much that the counsel for the plaintiffs 
in error, after many other points, enumerated twenty-six dis-
tinct causes of error. It is not necessary to mention these. 
The rulings of the Circuit Court upon the two following points 
are sufficient for the purpose of the present report:

4. If Pet-chi-co, between the ratification of the treaty and 
the issuing of the patents, sold and conveyed the land in con-
troversy by a sufficient deed of conveyance, with covenants of 
warranty, to Coquillard and Colerick, and their assigns, then 
the patents when issued, as to the assignees, related back to 
and took effect from the ratification of the treaty.

5. If, before the issuing of the patents to Pet-chi-co, he had, 
by a legal and valid instrument, assigned to Coquillard and 
Colerick his interest in the lands which were to be granted to 
him under the treaty of October, 1832; and if Colerick had, 
in like manner, assigned his interest to Coquillard; and if 
Coquinar(j had, in like manner, assigned to Wilson, then, by 
virtue of the act of Congress of May 20, 1836, the patents 
when issued inured to the benefit of Wilson, and vested the 
legal title to the land in him, although P^t-chi-co may have 
died before its date.

The verdict being for the defendant, the plaintiffs brought 
the case up to this court.

It was argued by Mr. Baxter for the plaintiffs in error, and 
by Mr. John B. Niles for the defendant.
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Without following the counsel through the branches of the 
case or the effect of the act of 1836, we can only state the po-
sitions assumed upon the point decided by this court.

Jfr. Baxter said:
I. The third article of the treaty of the 27th October, 1832, 

was a mere executory promise of the United States, to grant 
in future and by patent to vPet-chi-eo two sections of land, to 
be thereafter selected by the President. This promise was to 
be performed by the political department, and before its per-
formance could create no inchoate title or estate in Pet-chi-co 
to any lands.

Longlois v. Coffin, 1 Indiana Reports, 446.
Verden v. Coleman, 4 Ind., 457.
Haden v. Ware, 15 Ala., 158.
Fipp v. McGehee, 5 Porter, 413.
Johnson v. McGehee and Thomas, 1 Ala., 173, 174.

And this, being a mere executory promise, to be executed 
by the political department, was not assignable; and the effort 
was against public policy, and could convey no estate to the 
assignee, or give him any right to the land.

Lampet Case, 10 Coke, 46 b, 48 a.
Cruise, vol. 4, p. 174, title 32, chap. 6, sec. 46.
Carleton v. Lughton, 3 Meri vale, 670.
Doe d. Brun v. Martin, 8 Barn, and Cress.; 15 Com. Law

Rep., 283.
4th sec. act of July 22,1790, 1 S. L., p. 138.
12th sec. act of 1802, 2 S. L., p. 143.
Opinion of Mr. Taney on Treaty of 20th October, 1852, 

2 Opinions, 588.
Jackson v. Wood, 7 John., 294.
Goodell v. Jackson, 20 Johnson, 706, 708.

Mr. Niles said:
The fourth instruction given by the court was as follows.
“If Pet-chi-co, between the ratification of the treaty an 

the issuing of the patents, sold and conveyed the land in con-
troversy, by a sufficient deed of conveyance, with covenants 
of warranty, to Coquillard and Col erick, and their assigns, 
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then the patents, when issued, as to the assignees, related 
back to and took effect from the date of the ratification of the 
treaty.”

This instruction announces a well-known principle, often 
affirmed by the Supreme Court, that all the several parts and 
ceremonies necessary to complete a conveyance shall be taken 
together as one act, and operate from the substantial part by 
relation.

Cruise on Real Property, vol. 5, pp. 510, 511.
Jackson ex dem. Forrest v. Ramsay, 3 Cow., 75.
Landes v. Brant, 10 How., 348.
Ross v. Barland, 1 Peters, 655.
Lessee French v. Spencer, 21 How., 228

The doctrine of this instruction is strengthened in its appli-
cation to this case by the act of Congress of May 20, 1836, 
above referred to.

In Landes v. Brant, the court say, that 11 in every case in 
which this court has been called on to investigate titles where 
conveyances of lands had been made during the time that a 
claim was pending before a board of commissioners, and where 
the claim was ultimately confirmed in the name of the original 
claimant, the intermediate assignments have been upheld 
against the confirmee, and his heirs and devisees, in the same 
manner as if he had been vested with the legal title at the date 
of the conveyance.”

10 Howard, 348

Mr. Justice CATRON delivered the opinion of the court.
By the treaty of October 27, 1832, made by the United 

States, through commissioners, with the Pottawatomie tribe 
of Indians of the State of Indiana and Michigan Territory, 
said nation ceded to the United States their title and interest 
m and. to their lands in the States of Indiana and Illinois, and 
the Michigan Territory, south of Grand river.

Many reservations were made in favor of Indian villagers 
jointly, and to individual Pottawatomies. The reservations 
are by sections, amounting probably to a hundred, lying in 
various parts of the ceded country. As to these, the Indian 
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title remained as it stood before the treaty was made; and to 
complete the title to the reserved lands; the United States 
agreed that they would issue patents to the respective owners. 
One of these reservees was the chief, Pet-chi-co, to whom was 
reserved two sections. The treaty also provides, that “the 
foregoing reservations shall be selected under the direction of 
the President of the United States, after the land shall have 
been surveyed, and the boundaries shall correspond with the 
public surveys.”

In February, 1833, by a deed in fee simple, Pet-chi-co con-
veyed to Alexis Coquillard and David H. Colerick, of the 
State of Indiana, “all those two sections of land lying in the 
State aforesaid, in the region of country or territory ceded by 
the treaty of 27th October, 1832.” The grantor covenants 
that he is lawful owner of the lands; hath good right and 
lawful authority to sell and convey the same. And he further-
more warrants the title against himself and his heirs. Under 
this deed, the defendant holds possession.

The lessors of the plaintiff took a deed from Pet-chi-co’s 
heirs, dated in 1855, on the assumption that their ancestor’s 
deed was void; he having died in 1833, before the lands were 
surveyed, or the reserved sections selected. And on the trial 
below, the court was asked to instruct the jury, “that Pet- 
chi-co held no interest under the treaty in the lands in ques-
tion, up to the time of his death, that was assignable; he hav-
ing died before the location of the land, and before the patents 
issued.”

This instruction the court refused to give; but, on the con-
trary, charged the jury, that “ The description of the land in 
the deeds from» Pet-chi-co to Coquillard and Colerick, from 
Colerick to Coquillard, and from Coquillard to Wilson, are 
sufficient to identify the land thereby intended to be conveye 
as the same two sections of land which are in controversy in 
this suit, and which are described in the patents which have 
been read in evidence.”

It is assumed that the lands embraced by the patents to c 
chi-co, made in 1837, do not lie within the section of country 
ceded by the treaty of 27th October, 1832; and therefore t 
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court was asked to instruct the jury that the defendants can-
not claim nor hold the land as assignees of Pet-chi-co, by vir-
tue of the treaty. The demand for such instruction was also 
refused.

There is no evidence in the record showing where the land 
granted by the patents lies, except that which is furnished by 
th© patents themselves. They recite the stipulation in the 
treaty in Pet-chi-co’s behalf; that the selections for him, of 
sections nine and ten, had been made, <{ as being the sections 
to which the said Pet-chi-co is entitled,” under the treaty. 
The recitals in the patents conclude all controversy on this 
point.

The only question presented by the record that we feel our-
selves called on to decide is, whether Pet-chi-co’s deed of Feb-
ruary, 1833, vested his title in Coquillard and Colerick.

The Pottawatomie nation was the owner of the possessory 
right of the country ceded, and all the subjects of the nation 
were joint owners of it. The reservees took by the treaty, 
directly from the nation, the Indian title; and this was the 
right to occupy, use, and enjoy the lands, in common with the 
United States, until partition was made, in the manner pre-
scribed. The treaty itself converted the reserved sections into 
individual property. The Indians as a nation reserved no in-
terest in the territory ceded; but as a part of the consideration 
tor the cession, certain individuals of the nation had conferred 
on them portions of the land, to which the United States title 
was either added or promised to be added; and it matters not 
which, for the purposes of this controversy for possession.

The United States held the ultimate title, charged with the 
right of undisturbed occupancy and perpetual possession, in 
the Indian nation, with the exclusive power in the Govern-
ment of acquiring the right. Johnson v. McIntosh, 8 Whea., 
603; Comet v. Winton, 2 Yerger’s R., 147.

Although the Government alone can purchase lands from 
au Indian nation, it does not follow, that when the rights of 
the nation are extinguished, an individual of the nation who 
takes as private owner cannot sell his interest. The Indian 
title is property, and alienable, unless the treaty had prohib-
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ited its sale. Comet v. Winton, 2 Yerger’s R., 148. Blair 
and Johnson v. Pathkiller’s Lessee, 2 Yerger, 414. So far 
from this being the case in the instance before us, it is mani-
fest that sales of the reserved sections were contemplated, as 
the lands ceded were forthwith to be surveyed, sold, and in-
habited by a white population, among whom the Indians could 
not remain.

We hold that Pet-chi-co was a tenant in common with the 
United States, and could sell his reserved interest; and that 
•when the United States selected the lands reserved to him, 
and made partition, (of which the patent is conclusive evi-
dence,) his grantees took the interest he would have taken if 
living.

We order the judgment to be affirmed.

The  United  States , Appellants , v . Andres  Casti llero .

By a special dispatch from the Minister of the Interior, under the order of the 
Mexican President, dated 20th July, 1838, the Governor of California, with 
the concurrence of the Departmental Assembly, was authorized to grant the 
islands near the coast.

See the case of the United States v. Osio, reported in this volume.
On the same day, another special dispatch was sent, reserving out of the genera 

grant such island as Castillero might select, and directing a grant to be 
made to him for it, which was done.

All the signatures being proved to be genuine, and the index of the concession 
being found in its proper place amongst the Mexican archives, the claim o 
the grantee must be confirmed.

There was no necessity, in this case, for the concurrence of the Departments 
Assembly.

This  was an appeal from the District Court of the United 
States for the southern district of California.

The case is stated in the opinion of the court

The claim was confirmed by the board of commissioners, 
and likewise by the District Court. The United States ap 
pealed to this court, where it was argued by Mr. Stanton ot  
the appellants.
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