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tiffs that the second instruction withdrew the evidence of 
notice from the consideration of the jury.

We think not, and for two reasons. In the first place, it 
was the proper duty of the court to construe the correspond-
ence, and that of itself was sufficient to justify the charge. 
But the charge must receive a reasonable interpretation. In 
effect, the jury were told that the evidence, if true, showed 
that the plaintiffs had notice of the custom of the defendants 
in regard to the filling of the orders. It did not withdraw the 
question as to the credibility of the witnesses from the con-
sideration of the jury, and that was all that could properly be 
submitted to their determination. In view of all the circum-
stances, we think the exceptions must be overruled. The 
judgment of the Circuit Court is therefore affirmed, with costs.

Charles  Bliven  and  Edwa rd  B. Mead , Plainti ffs  in  Error , 
v. the  New  England  Screw  Company .

Where the screw company sued persons who had received the manufactured 
articles, and the defence was, that the whole amount which had been ordered 

ad not been delivered, the contracts for the sale and delivery of the screws 
were subject to the custom of the plaintiffs to fill the same in part only. 

ee the report of the preceding case.

This  case was brought up by writ of error from the Circuit 
ourt of the United States for the southern district of New 

York.
It was the case mentioned in the preceding report, as the 

one in which the screw company sued Bliven & Mead for 
e articles which had been furnished; and in which the de- 

®nce was, that the amount contracted for had not been sup- 
P led, and consequently the contract had been broken.

ee the report of the preceding case.

Mr- Justice CLIFFORD delivered the opinion of the court.
is case comes before the court upon a writ of error to the 

ircuit Court of the United States for the southern district of 
vol . xxiii. 28



434 SUPREME COURT.
JBliven et al. v. New England Screw Company.

New York. It was an action of indebitatus assumpsit, brought 
by the present defendants to recover the amount due them for 
certain goods sold by them to the plaintiffs in error, who were 
the original defendants. At the May term, 1855, the parties 
went to trial upon the general issue. To prove the issue on 
their part, the plaintiffs introduced a letter from the defend-
ants, dated on the seventeenth of May, 1853, and addressed to 
the plaintiffs. In that letter the defendants acknowledged the 
receipt of the plaintiffs’ account, but claimed a small deduction 
for an alleged error. Evidence was then introduced by the 
plaintiffs, tending to show that account was correct.

Having proved their account, the plaintiffs rested their case.
To maintain the issue on their part, the defendants set up 

that the goods charged in the account had been delivered to 
them in pursuance of certain contracts made between the par-
ties, in which the plaintiffs had agreed to sell and deliver to 
them large quantities of screws usually denominated wood 
screws, of various sizes and descriptions, but that they had 
failed to fulfil their contracts. They admitted that a part of 
the goods had been delivered; but, inasmuch as no one of the 
contracts had been completed, they insisted that a recovery 
could not be had for a partial performance.

Their defence was sustained by the same evidence as that 
introduced by them in the preceding case, and the plaintiffs 
offered the same evidenee in reply as they had in the other 
case, to make out their defence. Similar exceptions were 
taken by the defendants to the rulings of the court in admitting 
their testimony as to the course of business, and the usage o 
the plaintiffs’ trade. After the evidence was closed, the court 
instructed the jury that the several contracts for the sale an 
delivery of the screws by the plaintiffs to the defendants were 
subject to the custom of the plaintiffs to fill the same in pa 
only. Under that instruction, the jury returned their ver ic 
in favor of the plaintiffs for the amount of the account, toget er 
with interest, and the defendants excepted. No question is 
presented in the bill of exceptions that has not already een 
considered and decided by this court in the preceding case. 
Eor the reasons there given, we think the rulings and ins ru 
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Minturn v. Larue et al.

tions of the Circuit Court were correct, and refer to those rea-
sons for the grounds on which the conclusion in this case rests. 
The judgment of the Circuit Court is therefore affirmed, with 
costs.

Edwar d  Mint urn , Compla inan t  and  Appellant , v . James  B. 
Larue , Carlis le  P. Patterson , and  John  R. Fouratt .

The charter of the town (now city) of Oakland, in California, which conferred 
upon the corporation power to regulate ferries, did not give an exclusive 
power, and therefore the corporation did not possess the power to confer upon 
others an exclusive privilege to establish them.

The difference pointed out between this charter and those grants which are ex-
clusive.

This  was an appeal from the Circuit Court of the United 
States for the northern district of California.

Minturn filed his bill against the defendants, claiming a 
right, under the authorities of the town of Oakland, to estab-
lish a ferry, exclusively, between the city of San Francisco and 
the city of Oakland. The bill prayed for a perpetual injunc-
tion to restrain the defendants from running the steamboat 
San Antonio or any other steamboat or vessel between the 
two places. The defendants demurred to the bill, and the 
Circuit Court sustained the demurrer. The complainant ap-
pealed to this court.

The case was argued by Mr. Johnson for the appellant, and 
by Mr. Stanton for the appellees.

Mr. Justice NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the district of California.
The bill was filed by the complainant in the court below to 

restrain the defendants from running a ferry between the city 
of San Francisco and the city of Oakland, on the opposite side 
of the bay, and which, it is claimed, is in violation of the ex- 
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