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try, then, in addition to the duties imposed by law upon the 
value of the same, there shall be levied, collected, and paid, a 
duty of twenty per centum ad valorem on such appraised value. 
That the additional value of twenty per centum could only be 
levied upon the appraised value, and not upon charges and 
commissions added to it. Also, that the day of the sailing of 
a vessel from a foreign port is the true period of exportation 
of the goods; and that the Secretary of the Treasury had 
given a proper interpretation of the statute, in directing it to 
be done on the market value of the goods imported on the 
day of the sailing of the vessel, and that he was authorized by 
law to give such a direction.

We see no cause now for a different interpretation of the 
statute, and direct that the question certified to this court be 
answered, “that the duties upon foreign merchandise are to 
be computed on their value on the day of the sailing of the 
vessel from the foreign port, and that the value for the com- 
pution is the wholesale market price there on such day.”

Edward  H. Cas tle , Elihu  Granger , and  J. P. Phillips , sub - 
vivors  of  Josep h  Filk ins , dec eas ed , Plaintiff s  in  Error , 
v. Edward  F. Bullard .

The Circuit Courts of the United States have no power to grant a peremptory
nonsuit against the will of the plaintiff“.

And where there are several defendants, against whom the charge is joint an 
several, there cannot be, at common law, a nonsuit as to one and ver c 
against the others, although the verdict may be against one and in favor o
the others. ,

And besides, in this case, there was evidence for the jury to say whether 
party, in whose favor the nonsuit was prayed, was guilty or not.

Where several defendants are joined in an action of trespass, a verdict o a 
quittai against one, in order to make him a witness, can only be de 
where there is no evidence against him. The cases upon this point ex
ined. , f udu.

Where the cause of action against the defendants was, that they ha r 
lently sold the goods of the plaintiff, evidence was admissible that t y^ 
committed similar fraudulent acts at or about the same time, wi a 
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establish the intent of the defendants with respect to the matters charged in 
the declaration.

The cases upon this point examined.
So, also, evidence was admissible, to show that the purchaser was largely in 

debt and insolvent, and that the defendants represented him to be in good 
credit. The force and effect of such circumstantial evidence is for the jury 
to judge of the intent.

If the goods were fraudulently sold by one of the firm, and the firm received the 
profits in the shape of commissions, all the partners are responsible for the sale.

In the present case, the instructions given by the court below cannot justly be 
complained of by the counsel, and moreover were accompanied by explana-
tions which constitute a part of them.

This  case was brought up by writ of error from the Circuit 
Court of the United States for the northern district of Illinois.

The plaintiffs in error were auctioneers and commission 
merchants in Chicago, Illinois, the firm being composed of 
Joseph Filkins, J. P. Phillips, Elihu Granger, and Edward 
H- Castle. An action on the case was brought against them 
by Bullard, a citizen of the State of New York. The decla-
ration contained five counts, viz:

. That these four defendants were partners, doing business 
m Chicago, as auctioneers and commission merchants, under

e firm and name of Filkins, Phillips, & Co.; and
• That certain goods of plaintiff were in the custody of 
endants, as such partners, for sale on commission.
• hat, as such partners, defendants sold them to Edmund 

d . Castle.
• That E. 8. Castle, at the time of the purchase, was in-

dent, and not fit to be trusted.
• That defendants knew at the time that E. 8. Castle was

ThVen^ an^ e^ec^e^ ^ie 8a^e fraudulently.
e plea of not guilty denied each of these allegations.

le verdict was for the plaintiff, in the sum of $2,983.32 
an<l costs.
pa^eT tf cePti°ns taken upon the trial occupied sixty 
dpnnn °. t e Pr*ntecl record, and recited substantially the evi- 
ae^e given to the jury.
place C0Urse trial, the following proceedings took
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After the evidence for the plaintiff had closed, and he had 
rested his case, there appeared to be no evidence connecting 
Granger with the transaction, other than what might exist from 
the fact of his being one of the partners.

And thereupon defendant, Elihu Granger, moved the court 
as follows: The defendant, Elihu Granger, moved the court 
to direct the jury to render a verdict of nonsuit, or that the 
court would order a nonsuit to be entered as to defendant, 
Granger, upon the ground that the evidence given to the jury 
by plaintiff did not tend to charge this defendant. This mo-
tion the court overruled, and said defendant, Granger, then 
and there excepted to the decision of the court. And there-
upon all the defendants moved the court for a nonsuit as to 
Granger, upon the ground that the evidence in the case did 
not tend to charge him. This motion was overruled by the 
court, to which decision of the court said defendants, and each 
of them, then and there excepted; and thereupon said defend-
ants asked the court that said jury might be permitted to 
retire and consider whether they found the evidence in the 
case sufficient to charge said defendant, Granger; and if not, 
that the jury might find said Granger not guilty. And the 
defendants, Castle, Filkins, and Phillips, each urged upont e 
court, as a reason for this course, that they desired to use sai 
Granger as a witness for their defence if he should be acquit 
ted; but the court overruled this application and motion, o 
which decision the defendents excepted. Other exceptions 
were taken as to matters of evidence which need not be ere 
recited. ..

After the evidence was finished, the court gave the ® 0 
ing instructions to the jury, which are inserted in or er 
show the view of the court below, although the de en an 
excepted only to the two first: • • 1 and

The court, after saying to the jury that the ongina 
amended declaration alleged in substance that the de en a 
fraudulently sold the goods for plaintiff to an irresponi 
person, and also that, in consequence of false and ran 
representations made by them, the plaintiff consente 
negotiation and sale by them of the goods to an inso ven 
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eon, by which plaintiff sustained loss, and that one of these 
allegations must be proved, among various other instructions, 
gave the following to the jury:

1. If the goods wTere in the custody of the defendants for 
sale on commission, and one or more of the partners made 
false and fraudulent representations as to the party to whom 
they were to be sold by the defendants, then the partnership 
would be liable, if in consequence of such representations the 
plaintiff consented to the sale to that party, and the sale was 
actually made by the firm to the party.

2. If, however, these goods were not in the possession of 
the defendants for sale, but were there merely for safe keep-
ing, and one or more of the partners made false and fraudu-
lent representations as to the solvency of a person to whom it 
was proposed to sell the goods, and in consequence of such 
representations the goods were sold and delivered to that 
person by the plaintiff, or he consented to their sale, then the 

rm is not liable for such false and fraudulent representations, 
unless the firm, as a firm, were party to such representations, 

hat the false or fraudulent representations made by one of 
several partners, in order to bind the firm, must be made in the 
course of and in relation to the business of the firm;

• If the sale was made by the plaintiff alone, or by the 
p aintiff through E. II. Castle as his agent, (acting in that 

e a j and not for the firm,) then, no matter what wrere the 
representations by E. H. Castle, the jury must find for the 
defendants.

• Unless the sale was made or negotiated by the firm, the 
W should find for the defendants.
Filki i'aCt a Suaranty °F the payment of a debt by 
that t’8 W ev^ence fraud, nor of want of solvency at 
officer is^ ^^ere 110 P^umption that the return of the 

cerned^’ ?° a8 motives of the defendants are con- 
ed?e of U° Pr.ove^ is to be considered, unless the knowl-

7 Th T ii  S brou&ht home to such defendants.* *
witness^ i>a subsequent transactions mentioned by the 

8 ave nothing to do with the main fact of the case, 
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further than this: they are only circumstances to be con-
sidered, which may throw light upon the motives of the par-
ties; that if the subsequent acts and declarations can be 
accounted for reasonably without assuming a fraudulent mo-
tive in the transaction of the 8th November, such circum-
stances are not to be considered or regarded by the jury as 
entitled to any weight. And they are to have no influence 
until the jury are satisfied, from the evidence, that the sale 
was made by or through the defendants, as commission mer-
chants ; that E. S. Castle was not responsible as a purchaser, 
on the 8th of November, the time of sale, and that the defend-
ants knew him to be irresponsible.

8. That, unless the jury believe that defendants acted 
fraudulently, as charged in this declaration, it is entirely im-
material whether they, or any of them, acted fraudulently or 
otherwise in after transactions, or other transactions.

9. That fraud could never be presumed, but must be clearly 
proved, but it may be established circumstantially as well as 
by direct proof.

To the first and second instructions, as above stated, the 
defendants then and there excepted, but to none others; the 
other instructions above set forth being given to the jury at 
the request of the counsel for the defendants.

The court also said to the jury, that all the instructions given 
by the court were to be taken and considered together.

The case was argued by Mr. Dickey for the plaintiffs in 
error, and by Mr. Grille t for the defendant.

Mr. Dickey thus noticed the points in the case:
At the close of the plaintiff’s evidence in chief, defen an 

each claimed that a separate verdict be allowed as to Granger, 
against whom there was no proof, in order that the other e 
fendants might use him as a witness. This the court re use , 
and defendants excepted. .

This was erroneous. There was once some difference 
opinion as to this right, but in Phillips’s Evidence, 8th e i o 
59, it is said: “It is now well settled, by the unanimous op
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ion of all the judges, that a defendant, (in torts,) against whom 
plaintiff adduces no proof, is entitled to a separate verdict at 
once, on the close of the plaintiff’s case.”

See, also, 2 Starkie’s Ev., 11, 798, 799.
Whether there be any evidence, is a question of law.

1 Greenleaf, sec. 49; Phillips’s Ev., 513.
And while it is true, this court will not review a question of 
fact, yet no court can review the law of a case without looking 
to the facts to which it is to be applied.

All the extraneous evidence, in any event, was irrelevant 
until plaintiff had laid a foundation for such proof, by giving 
evidence of the contract set up in the declaration between 
plaintiff and defendants as partners; and to do this, the part-
nership, embracing Granger, had to be proved.

In an action of tort, where a contract is alleged, as ground 
of the supposed duty7 violated, such contract must be proved 
as laid.

Phillips’s Ev., 856; 2 Saunders’s Pl. and Ev., part first, 
582.

The court below therefore erred in allowing plaintiff to go 
into proof of outside matters, until this vital preliminary proof 
was forthcoming; and this rule is the more necessary to be 
o served in a court where an involuntary nonsuit cannot be 
ordered.

(Then comments on the questions of evidence.)
he charge of the court was erroneous. The court said:

• ‘If the goods were in the custody of the defendants for 
Ba e on commission, and one or more of the partners made 
a se and fraudulent representations as to the party to whom 
^ey were to be sold by the defendants, then the partnership 

ou be liable; if, in consequence of such representations, 
e P am tiff consented to the sale to that party, and the sale 

actually made by the firm to the party.”
that th C *8 nOt a souu^ proposition, unless you add to it, 
Worth 6 whom the sale was made was actually un-
fikel credit, and by reason thereof the debt was
the ° ^ct whoie record shows that

P amtiff and the court assumed, without proof, that E. S.
VOL- XXIII. 12
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Castle at the time of the sale was unfit to be trusted, and that 
E. H. Castle and Filkins knew this to be so, and by the bear-
ing, and finally the charge of the court, the jury were taught 
to assume the same thing. It is only on this assumption that 
proof of mere purchases of goods by E. S. Castle were treated 
as so many frauds actually perpetrated, and every favorable 
word about E. S. Castle, spoken by E. II. Castle and by Fil-
kins, were assumed on the trial by the plaintiff as so many 
wilful lies for some dishonest purpose; and the court, by its 
general course of ruling, gave sanction to the assumption, and 
led the jury to do so.

The error in the second article of the charge consists in a 
false and erroneous idea expressed in the exception. The 
court says, that, upon a certain hypothesis, defendants are not 
liable, “ unless the firm, as a firm, were party to such repre-
sentations.”

If the goods were not in defendants’ possession for sale, but 
were there merely for safe keeping, and one of the partners 
made false representations touching the solvency of a proposed 
purchaser, and thus plaintiff was induced to sell, and did make 
the sale himself, it is not perceived how it is possible that the 
firm, as a firm, could be “a party to the representations.” I 
don’t know what that does mean, but I know it suggests to 
the jury that the firm may be held liable in this case for rep-
resentations touching a sale, made by the plaintiff himself, 
when they were in no way parties to the sale by being parties 
to representations made by one of their number touching a 
matter not within the line of the business of the firm. It13 
true, the court, in a later part of the charge, says, that unless 
the firm made or negotiated the sale, they are not liable. Bu 
this is no relief, because the court said to the jury, at the las 
of the charge, that all the instructions given by the court were 
to be considered together. Now, here are two, which are re 
pugnant; which did the jury take ?

The counsel for the defendant in error made the following 
points: i

I. The plaintiff may prove subsequent acts of fraud an co 
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lusion, to obtain goods from other persons, in order to show 
the previous intent of the defendants, and which the jury 
might infer from circumstances.

Allison v. Matthiew, 3 John. K. Y. R., 235.
2 Hen. Black, 288.
Van Kirk v. Wilds, 11 Barb. Rep., 526.

Such acts, prior or subsequent, about the same time, are 
admissible with a view to the quo animo.

Carey v. Hoatling, 1 Hill R., 316.
See English cases cited by Cowen, J. Same principle ap-

proved by the Court of Appeals of New York.
Hall v. Taylor, 18 N. Y., 589.

H. It was competent to prove the amount of goods on hand 
in store of E. S. Castle, the amount of his debts, his general 
embarrassment, and all acts to show his pecuniary condition, 
with a view to show the defendants’ statements to be false 
and fraudulent.

HI. The defendants being partners, and, as such, having goM 
the goods and received the $135 commission and freight, were 
jointly liable.

Story on Part., sec. 131.
The act was within their regular business, as commission 

merchants.
If one of a firm of commission merchants should sell 

goo s, consigned to the partnership, fraudulently, or in viola- 
ion of instructions, all the partners would be liable for the 

conversion, in an action of trover.”
Story on Part., sec. 166.
Collier on Part., sec. 6, pages, 304, 306, 2d ed.
tjic°lv- Bernie, 1 Maul, and Selw., 588.
Olmstead v. Hoatling, 1 Hill N. Y., 317.
A /?°n ^ie merits> the defendants were clearly liable, 

and the first instruction is correct.
3 John. R., 235; 7 Wend., 9.
^ean v. Renway, 17 Howard N. Y. Rep., 90.
Labnskie v. Smith, 3 Kernan, 322.

hnnoe are onlJ point8 made by the bill of excep- 
t>°n8 which are important.
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Mr. Justice CLIFFORD delivered the opinion of the court.
This was a writ of error to the Circuit Court of the United 

States for the northern district of Illinois.
Edward F. Bullard, a citizen of the State of New York, 

complained in the court below of Joseph Filkins, J. P. Phil-
lips, Elihu Granger, and Edward H. Castle, in a plea of tres-
pass on the case, alleging, at the same time, that they were 
partners, doing business as commission merchants at Chicago, 
in the State of Illinois, under the style and firm of Filkins, 
Phillips, & Company.

According to the transcript, the declaration was filed on the 
seventh day of July, 1858. As amended, it contained five 
counts, setting forth, in various forms, two distinct grounds 
of complaint against the defendants, which may be briefly 
stated as follows:

In the first place, it is alleged that the defendants, on the 
eighth day of November, 1855, fraudulently sold on credit, at 
Chicago, to one Edward S. Castle, certain goods belonging to 
the plaintiff and which he had previously intrusted to them, 
as commission merchants, for sale; and that the purchaser, at 
the time of the sale, was in failing circumstances and irre-
sponsible ; charging, in the same connection, that the defend-
ants, at the time of the transaction, well knew that the pur-
chaser was insolvent, and wholly unfit to be trusted; and that 
they negotiated the sale with intent to deceive and defrau 
the plaintiff, whereby he suffered loss to an amount equal to 
the value of the goods so sold and delivered.

He also alleged, in other counts, that the defendants, prior 
to the sale of the goods, and at the time when it was ma e, 
represented to him that the said Edward H. Castle was wo 
at least eight thousand dollars above all his liabilities, t a 
he was not embarrassed in his business affairs, or muc m 
debted, and that he was a safe, cautious business man, au 
every way worthy of credit. Those representations, the p aiu 
tiff alleged, were false, and that the defendants well knew 
were so at the time of the negotiation, and when the goo 
were delivered; and that they were so made by the defen n 
witói intent to deceive and defraud him in the premises, 
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had the effect to induce him to consent to the sale, and to de-
liver the goods, whereby he suffered loss, as is alleged in the 
other counts.

To those charges, as more formally set forth in the several 
counts of the declaration, the defendants jointly pleaded that 
they were not guilty; and on the third day of January, 1857, 
the parties went to trial on that issue.

Testimony was introduced by the plaintiff in the opening, 
showing that Filkins, Phillips, & Company, were commission 
merchants at the time of this transaction, doing business at 
Chicago, in the State of Illinois, and that they received the 
goods in question a short time prior to the sale, from one 
William IL Adams, of that city, to whom the goods had previ-
ously been sent by the plaintiff to be sold on commission. He 
also proved the sale of the goods by one of the firm of Filkins, 
Phillips, & Company, to Edward H. Castle, on credit, sub-
stantially as alleged in the declaration, and that two of the 
partners and the clerk of the firm were present at the time the 
sale took place.

Facts and circumstances were also adduced by the plaintiff, 
tending strongly to show that the purchaser was largely in-
debted and in failing circumstances at the time of the negotia-
tion, and that two or more of the members of the firm must 

veknown that he was insolvent and utterly unworthy of credit.
ive per cent, was charged as commissions on the sale of 

e goodp, amounting to the sum of one hundred and thirty- 
ve ollars; and the plaintiff introduced testimony tending to 

s ow that the purchaser, as a part of the transaction, gave his 
promissory note to the firm, payable in forty-five days, to se-
cure that amount.
ren"V^enCe-Was a^so lntr°duced by the plaintiff, showing that 

n. . ,10us as to the business circumstances and pecuniary 
o/th n81 ^ie Purchaser were made to him at the time 
the 6 e> °ne °r moie the defendants, substantially in 
8h0,^auaer as alleged in the declaration. And it was clearly 
re r ^W° °r 1X1016 the firm well knew that those rep-

°as Were talse, and that the subject of them was 
y unfit to be trusted for that amount.
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Proof was also introduced by the plaintiff, showing that the 
purchaser was a relative of one of the firm, and that he had re-
peatedly been assisted by others in obtaining credit. And many 
of the circumstances were of a character to afford a ground of 
presumption that all of the defendants must have known the 
true state of his affairs, and that he was insolvent.

When the plaintiff*  rested his case, in the opening, the coun-
sel of the defendants moved the court to order a nonsuit as 
to the defendant, Granger, upon the ground that the evidence 
offered by the plaintiff did not tend to charge him with a par-
ticipation in the fraud alleged in the declaration. At that 
stage of the cause, there was no evidence immediately connect-
ing him with the transaction, except what might properly 
arise from the fact of his being one of the partners. But the 
court overruled the motion for a nonsuit, and the defendants 
excepted.

They then requested the court, that the jury might be per-
mitted to retire, and consider whether the evidence introduced 
was sufficient to charge this defendant; and if not, that the jury 
might be directed to find him not guilty; urging, as a reason 
for the motion, that they desired to examine him as a witness 
for the other defendants; but the court overruled the applica-
tion, and the defendants excepted.

After these motions were overruled, evidence was intro-
duced by the defendants, and further evidence was given by 
the plaintiff; all of which was submitted to the jury, who re-
turned their verdict in favor of the plaintiff.

Numerous exceptions were taken by the defendants in t e 
progress of this trial to the rulings of the court, in admitting 
and rejecting evidence, and they also excepted to two of t e 
instructions given by the court to the jury.

1. As the facts have been found by the jury, the questions 
to be determined are those that arise upon the exceptions, 
these, the first in the order of the argument at the bar is ® 
one founded upon the refusal of the court to order a nonsui 
as to the defendant, Granger, as requested by the counse
the close of the plaintiff’s testimony. . , £

Several answers may be given to this complaint, eac 
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which is sufficient to show that the exception cannot be sus-
tained. In the first place, Circuit Courts have no power to 
grant a peremptory nonsuit against the will of the plaintiff. It 
was expressly so held by this court in Elmore v. Grymes and al., 
1 Pet., 471, and the same rule was also affirmed in De Wolf v. 
Rabaud and al., 1 Pet., 497. In the case last named, the de-
fendants at the trial, after the evidence for the plaintiff was 
closed, moved the court for a nonsuit; which was denied, and 
the defendant excepted, and sued out a writ of error; but this 
court held that the refusal to grant the motion constituted no 
ground for the reversal of the judgment, remarking, at the 
same time, that a nonsuit cannot be ordered in any case with-
out the consent and acquiescence of the plaintiff.

Repeated decisions have been made to the same effect; and 
as long ago as 1832 it was declared, as the opinion of this 
court, in Crane v. the Lessees of Morris, 6 Pet., 609, that this 
point was no longer open for controversy. See also Silsby v. 
Foote and al., 14 How., 222.

Another answer to this complaint arises from the fact that 
the motion for nonsuit is inappropriate in a case like the pres-
ent, where there are other defendants to whom it cannot be 
applied. In actions of this description, where there is more 
than one defendant, the charge, beyond question, as a general 
rule, is.joint and several, and, consequently, one may be found 
guilty and another not guilty; but at common law there can-
not regularly be a nonsuit as to one and a verdict as to others; 
and for that reason, whenever it appears that there is evidence 
in the case to charge one or more of the defendants, a nonsuit 
is never granted at common law, even in jurisdictions where 
t e authority to grant the motion in a proper case is acknowl-
edged to exist. Revett v. Brown, 2 M. and P., 18; Collier on 
Part., (Am. ed., 1848,) sec. 809, p. 698.

nt a more decisive answer to this ground of complaint 
arises from the fact that there was evidence in the case tend- 
nb to charge this defendant which rendered it proper that the 
ues ion of his guilt or innocence should be submitted to the 
ry- e was a member of the firm of Filkins, Phillips, & 
mpany, as appears by the bill of exceptions. All of the 
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goods in question were deposited in their warehouse, and the 
jury have found that the goods were sold by the firm. Two 
of the partners and the clerk of the firm were present at the 
sale, and the commissions earned in transacting the business 
went to the benefit of all the partners of which the firm was 
composed.

In view of all the circumstances as disclosed in the evidence, 
it would be impossible to say, as matter of law, that it was 
error in the court to overrule the motion, even if the authority 
to grant it were conceded.

2. We come now to examine the second exception, which 
arises out of the refusal of the court to permit the jury to re-
tire at the close of the plaintiffs case, and consider whether 
the evidence offered in the opening was sufficient to charge 
this defendant with a participation in the alleged fraud.

Upon this subject the general rule is, that if a defendant 
who is a material witness for the other defendants has been 
improperly joined in the suit, for the purpose of excluding his 
testimony, the jury will be directed to find a separate verdict 
in his favor; in which case, the cause being at an end with re-
spect to him, he may be admitted as a witness for the other 
defendants. This course, however, can be allowed only where 
there is no evidence whatever against him, for the reason that 
then only does it appear that he was improperly joined in the 
suit, through the artifice and fraud of the plaintiff. If there be 
any evidence against him, then he is not entitled to a separate 
verdict, because, under such circumstances, it does not appear 
that he was improperly joined, and his guilt or innocence 
must -wait the general verdict of the jury, who are the sole 
judges of the fact. 1 Greenl. Ev., sec. 858; Brown v. How-
ard, 14 John., 122.

Courts of justice are not quite agreed as to what stage of the 
trial the party thus improperly joined in the suit may insist 
upon a verdict in his favor—whether at the close of the evi-
dence offered by the plaintiff in the opening, or whether he 
must wait until the case is closed for the defendants. Mr. 
Greenleaf regards it as the settled practice, that if, at the close 
of the plaintiff’s case, there is one defendant against whom no 
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evidence is given, he is entitled instantly to be acquitted; and 
it must be admitted that the decision of the court in Childs v. 
Chamberlain, 6 C. and P., 213, favors that view of the law. 
But Lord Denman held, in Sowell v. Champion, 6 Ad. and 
Ellis, 415, that the application to a judge in the course of a 
cause, to direct a verdict for one or more defendants in tres-
pass, is addressed to his discretion, and that the discretion was 
to be regulated, not merely by the fact that, at the close of the 
plaintiff’s case, no evidence appears to affect them, but by the 
probabilities whether any such will arise before the whole evi-
dence in the cause closes. There is, says the learned judge, 
so palpable a failure of justice, where the evidence for the de-
fence discloses a case against a defendant already prematurely 
acquitted, that such acquittal ought never to take place until 
there is the strongest reason to believe that such a conse-
quence cannot follow.

Some courts hold that the application, in all cases, is ad-
dressed to the discretion of the court. Brotherton v. Living-
ston, 3 Watts, 334; 1 Holt., 275. Other courts have held, 
that where there is no evidence to affect a particular defendant 
in actions ex delicto against several, a separate verdict is de- 
mandable as a matter of right, and that a refusal to grant the 
application is the proper subject of exceptions. Van Dusen 
v. Van Slyck, 15 Johns., 223; Bates v. Conklin, 10 Wen., 
389.

Whatever diversities of decision there may be upon this 
point, all agree that the application ought not to be granted, 
unless it appear that there is no evidence to affect the party in 
whose favor it is made. Brown v. Howard, 14 John., 122. 
Now, it has already appeared that there was evidence in this 
case affecting this defendant; and, upon that ground, we hold 
that the Circuit Court was fully warranted in refusing to 
grant the application.

3. After a careful consideration of the several exceptions to 
he rulings of the court in admitting and rejecting evidence, 

we are of the opinion that none of them can be sustained.
onsidering the great number of the exceptions, their separate 

examination at this time will not be attempted, as it would 
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extend this investigation beyond reasonable limits. One class 
of them arises out of objections to the admissibility of evi-
dence offered by the plaintiff, tending to show that the de-
fendants, or some of them, had aided the purchaser in this 
case in committing similar acts of fraud in the purchase of 
other goods, about the same time, from other persons. Ac-
cording to the evidence, some of those purchases were prior 
and others subsequent to the period of the sale of the goods in 
this case. All of this class of exceptions may well be consid-
ered together, as they involve the same general principles in 
the law of evidence. Decided cases have established the doc-
trine that cases of fraud like the present are among the well- 
recognised exceptions to the general rule, that other wrongful 
acts of the defendant are not admissible in evidence on the trial 
of the particular charge immediately involved in the issue. Sim-
ilar fraudulent acts are admissible in cases of this description, 
if committed at or about the same time, and when the same 
motive may reasonably be supposed to exist, with a view to 
establish the intent of the defendant in respect to the matters 
charged against him in the declaration. Assuming the prop-
osition as stated to be correct, of which there can be no doubt, 
it necessarily follows, that no one of this class of the excep-
tions is well taken. Some of the decided cases go farther, and 
hold that such evidence is admissible, as affording a ground 
of presumption to prove the main charge ; but, whether so or 
not, it is clearly competent, as tending to show the intent of 
the actor in respect to the matters immediately involved in the 
issue on trial. Cary v. Hoatling, 1 ELill, 316 ; Irving v. Motly, 
7 Bing., 543; Rowley v. Bigelow, 12 Pick., 307. Another 
class of the exceptions arises out of objections made by the 
defendants to the admissibility of evidence introduced by the 
plaintiff, which, it is insisted, was irrelevant and immaterial. 
Some twelve exceptions are embraced in this class, and they 
are addressed to a large portion of the testimony introduced 
by the plaintiff.

In the course of the trial, the plaintiff offered evidence tend-
ing to show the pecuniary circumstances of the purchaser of 
these goods, his acts and conduct in respect to the goods 
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after the purchase, and that he was largely in debt and in-
solvent.

He also introduced evidence tending to show that two or 
more of the defendants had represented to other persons, about 
the same time, that the purchaser of the goods in question was 
in good standing, and that they had likewise assisted him in 
obtaining credit with other dealers in merchandise.

To all or nearly all of this evidence, as more fully detailed 
in the transcript, the defendants objected, and those objections 
constitute the foundation of the several exceptions included 
in this class. Much of the evidence was of a circumstantial 
character; and it is not going too far to say, that some of the 
circumstances adduced, if taken separately, might well have 
been excluded. Actions of this description, however, where 
fraud is of the essence of the charge, necessarily give rise to a 
wide range of investigation, for the reason that the intent of 
the defendant is, more or less, involved in the issue. Experi-
ence shows that positive proof of fraudulent acts is not gener-
ally to be expected, and for that reason, among others, the law 
allows a resort to circumstances, as the means of ascertaining 
the truth. Great latitude, says Mr. Starkie, is justly allowed 
by the law to the reception of indirect or circumstantial evi-
dence, the aid of which is constantly required, not merely for 
the purpose of remedying the want of direct evidence, but of 
supplying an invaluable protection against imposition. 1 
Stark. Ev., p. 58.

Whenever the necessity arises for a resort to circumstantial 
evidence, either from the nature of the inquiry or the failure 
of direct proof, objections to testimony on the ground of irrel-
evancy are not favored, for the reason that the force and effect 
of circumstantial facts usually and almost necessarily depend 
upon their connection with each other. Circumstances alto-
gether inconclusive, if separately considered, may, by their 
number and joint operation, especially when corroborated by 
moral coincidences, be sufficient to constitute conclusive proof, 
•«■pplying these principles to the several exceptions under con-
sideration, and it is clear that no one of them can be sus-
tained.



188 SUPREME COURT.

Castle et al. v. Bullard.

Other exceptions to the rulings of court were taken during 
the progress of the trial; but it is so obvious that they are 
without merit, that we think it unnecessary to give them a 
separate examination at the present time, and they are accord-
ingly overruled.

At the argument, it was supposed by the counsel of the 
original defendants that the circuit judge had allowed the 
plaintiff to introduce parol proof of the contents of a writ of 
attachment, referred to by one of the witnesses; but, on exam-
ination of the transcript, we find that no such evidence was 
admitted.

4. Exceptions were also taken to certain portions of the 
charge of the court. On this branch of the case, most reliance 
was placed upon certain objections to the first instruction given 
to the jury, which is as follows:

“ If the goods were in the custody of the defendants, for sale 
on commission, and one or more of the partners made false 
and fraudulent representations as to the party to whom they 
were to be sold by the defendants, then the partnership would 
be liable, if, in consequence of such representations, the plain-
tiff consented to the sale to that party, and the sale was actu-
ally made by the firm to the party.”

Some criticisms were also made in the printed argument for 
the defendants upon the second instruction, which, like the 
former, was duly excepted to; but, inasmuch as it is not essen-
tially different in principle from the other, and as the questions 
presented in each depend upon the same general considerar 
tions, it will not be reproduced.

Both instructions were framed upon the theory that the de-
fendants were not liable, unless the jury found from the evi-
dence that the goods were actually sold by the firm; which, to 
say the least of it, was a theory sufficiently favorable to the de-
fendants. Judge Story says, in his valuable work on partner-
ships, that torts may arise in the course of the business of the 
partnership, for which all the members of the firm will be liable, 
although the act may not in fact have been assented to by all 
the partners. Thus, for example, if one of the partners should 
commit a fraud in the course of the partnership business, ah 
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the partners may be liable therefor, although they may not all 
have concurred in the act. So, if one of a firm of commission 
merchants should sell goods consigned to the firm, fraudu-
lently, or should sell goods so consigned in violation of in-
structions, all the partners would be liable. Story on Part., 
sec. 166; Collier on Part., (Am. ed., 1848,) secs. 445 and 457; 
Nicoll v. Glennie, 1 Maule and Selw., 568.

In precise accordance with this view of the law, it was said, 
and well said, by the court, in Olmsted v. Hoatling, 1 Hill, 
318, that it does not lie with one to claim property through 
the fraudulent act of another, whether partner or agent, •wi th-
out being affected by that act the same as if it were his own; 
and we think the same principle must apply in a ease like the 
present, where a firm doing business as commission merchants 
have received the fruits of the fraud in the commissions earned 
for transacting the business.

Where one assuming to be an agent had committed a fraud in 
a sale, it was held, in Taylor v. Green, 8 Car. and P., 316, that 
the mere adoption of the sale and the receipt of the money, by 
the person for whom the sale was made, rendered him liable 
for the fraud.

Suffice it to say, without any further reference to authori-
ties, that the theory of the instructions was sufficiently favora-
ble to the defendants.

5. Complaint is also made that the instructions excepted to 
were not sufficiently comprehensive; that they did not em-
brace all the elements which constituted the charge, as laid 
m the declaration. Strong doubts are entertained whether 
this point is properly raised by the bill of exceptions; but 
whether so or not, we are satisfied that the exception cannot 
be sustained.

Instructions given by the court at the trial are entitled to a 
reasonable interpretation^ and if the proposition as stated is 
correct, they are not as a general rule to be regarded as the 
subject of error, on account of omissions not pointed out by 
the excepting party. Seven requests for instructions to the 
jury were presented by the counsel of the defendants, every 
one of which was given by the court, without any qualification. 
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If the defendants had supposed that the instructions given 
were either indefinite or not sufficiently comprehensive, they 
might well have asked that further and more explicit instruc-
tions should be given ; and if they had done so, and the prayer 
had been refused, this objection would be entitled to more 
weight.

But another answer may be given to this objection, which 
is entirely conclusive against it. On recurring to the tran-
script, we find that the court, before the instructions excepted 
to were given, explained to the jury the. nature and character 
of the charge, describing substantially the two forms in which 
it was presented in the several counts of the declaration ; and 
in effect instructed them that it must be proved in the one or 
the other of those forms, in order to entitle the plaintiff to a 
verdict in his favor. Those explanations immediately pre-
ceded the instructions embracèd in the exceptions, and, in fact, 
may be regarded as a part of the same. Beyond question, the 
instructions excepted to must be considered in connection with 
those explanations ; and when so considered, it is obvious that 
this objection cannot be sustained.

In view of the whole case, we think the defendants have no 
just cause of complaint, and that there is no error in the record. 
The judgment of the Circuit Court therefore is affirmed, with 
costs.

John  Baptis te  Beaubien  and  others , Complai nants  and  Ap-
pellants , v. Antoine  Beaubi en  and  others , Defenda nts .

Where a bill in chancery was filed by persons residing in Canada, claiming 
title to property in Detroit which had been in the exclusive possession of the 
defendants and those claiming under them since 1793, without, as far as ap-
pears, any right« being set up by the complainants or by those claiming under 
them to the title or the possession of the premises until the filing of the bill, 
or any claim to the rents and profits or to an account as tenants in common, 
or for partition, or to be admitted to the enjoyment of any right as co-heirs, 
the case is one resting upon the enforcement of an implied trust, where courts 
of equity follow the courts of law in applying the statute of limitations.

The averments of concealment and fraud on the part of the defendants, which
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