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It is admitted that the original grant of the title in form, 
which was in the hands of the claimants, has been altered so 
as to bear date the 12th February, instead of the 12th June, 
1846. No explanation was given of the alteration, though it 
was apparent on the face of the paper.

The genuineness of the signature of the Governor, Pio Pico, 
to the certificate of the approval of the Departmental Assem­
bly, was doubted by the board of commissioners.

The board say, after alluding to the alteration of the date of 
the grant, “ there are many things connected with the claim 
which, under the conclusion at which the commission has 
arrived, were not altogether satisfactory. The time when the 
grant was made, only a few days before the Americans took 
possession of the country, the evident and palpable attempt to 
.alter the date so as to make it appear several months anterior 
to the time when it was issued, and the manifest want of sim­
ilarity in the signatures of Pio J’ico to the papers of approval, 
with the usual mode of signing his name, are circumstances 
which greatly detract from the good faith of the claim. The 
evidence, however, they say, makes out a prima facie case, 
which, in the absence of any rebutting testimony, entitles the 
petitioners to a decree of confirmation.”

The court is of opinion that, in consideration of the doubt­
ful character of the claim, and entire want of any merits upon 
the testimony, the decree of the court below should be re­
versed, and the case remitted for further evidence and exami­
nation.

The Bank of Pittsburgh, Plaintiff in Error, v. John 8. 
Neal and Reuben E. Neal.

A commercial house sent to a correspondent eight bills of exchange, four pur­
porting to be the first and the other four the second of exchange, and t e 
whole eight accepted on their face by that commercial house, and each o t e 
four made payable to the order of their correspondent, but in blank as to t e 
names of the drawers, and the address of the drawees, and as to date an 
amount and time and place of payment. . »

The correspondent filled up and had discounted the four which were t e rs 
exchange, which were not involved in the present suit.
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Two of the four of the second of exchange were filled up, varying from the 
others, not only in dates and amounts, but also as to time and place of pay­
ment.

These bills were discounted by a bank without any knowledge whatever that 
either had been perfected and filled up by the prayee without authority, or of 
the circumstances under which they had been intrusted to his care, unless the 
words “ second of exchange, first unpaid,” can be held to have that import

The effect of these words was a question of law, and not of fact for the jury.
The bills described above were not parts of sets of bills of exchange. They were 

perfected, filled up, and negotiated, by the correspondent of the defendants, to 
whom the blank acceptances had been intrusted as single bills of exchange; 
and for the acts of their correspondent, in that behalf, the defendants are re­
sponsible to a bona fide holder for value, without notice that the acts were 
performed without authority.

The case falls within the rule, that where one of two innocent parties must suffer, 
through the fraud or negligence of a third party, the loss shall fall upon him 
who gave the credit.

This case was brought up by writ of error from the Circuit 
Court of the United States for the district of Indiana.

It was an action brought by the bank upon two bills of 
exchange, one dated on the 18th of August, 1857, at Pitts­
burgh,’ drawn by L. O. Reynolds & Son upon J. S. & R. 
E. Neal, at Madison, Indiana, requesting them to pay, four 
months after date of this second of exchange, (first unpaid,) to 
the order of L. O. Reynolds, at the Ohio Life Insurance and 
Trust Company, at Cincinnati, in the State of Ohio, two 
thousand one hundred and sixty-eight dollars. Reynolds en­
dorsed this bill to L. Wilmarth & Co., who endorsed it to the 
bank. The bill was accepted by J. S. & R. E. Neal.

f The other bill sued upon was similar in all its circum­
stances, except that it was dated on the 1st of August, 1857, 
payable four months after the date of this second of exchange, 
( rst unpaid,) for thirteen hundred and fifty dollars. It was 
endorsed and accepted like the other.

In order to present a distinct view of the transactions which 
e to this suit and the nature of the defence, it seems neces­

sary to state particularly all the bills mentioned in the pro- 
cee mgs, designating each bill by a letter, which is the re- 
P°r er s mark, and used for easy reference.

U June> 1857, J. S. & R. E. Neal, residents of Madison, 
vol. xxn. 7
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Indiana, for the purpose of raising money, delivered to L. 0. 
Reynolds, of Pittsburgh, the four following bills, viz:

Exchange for $----- .
-- after-----  of this first of exchange, (second unpaid,) 

pay to the order of L. 0. Reynolds----- dollars, value received, 
without any relief from valuation or appraisement laws.

To----- .
Accepted: J. S. & R. E. Neal.

(This bill we will call A.)

Exchange for $----- .
— after--- of this first of exchange, (second unpaid,) 

pay to the order of L. O. Reynolds----- dollars, value received, 
without any relief from valuation or appraisement laws.

To----- .
Accepted: J. S. & R. E. Neal.

(This bill we will call B.)

Exchange for $----- .
---after------  of this second of exchange, (first unpaid,) 

pay to the order of L. O. Reynolds----- dollars, value received, 
without any relief from valuation or appraisement laws.

To----- .
Accepted: J. S. & R. E. Neal.

(This bill we will call C.)

Exchange for $----- .
-- after------  of this second of exchange, (first unpaid,) 

pay to the order of L. O. Reynolds----- dollars, value received, 
without any relief from valuation or appraisement laws.

To----- .
Accepted: J. S. & R. E. Neal.

(This bill we will call B.)
With these bills, instructions were sent to Reynolds to have 

them filled up for sums not less than $1,500, nor more than 
$3,000 each, to have them discounted at Pittsburgh, and re 
mit the proceeds to J. S. & R. E. Neal, at Madison, Indiana.

In July, 1857, four other bills like the preceding were sent 
to Reynolds. These last bills were sent to Reynolds at is
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request, and intended for his use, as accommodation accept­
ances of the Neals.

These bills we will call E, F, G, H.
A was filled up by Reynolds as follows: Date, July 1st; 

amount, $1,965; time, four months; drawers, L. 0. Reynolds 
& Son; drawees, J. 8. & R. E. Neal. Thus filled up, it 
was negotiated by Reynolds to the Mechanics’ Bank of Pitts­
burgh. Reynolds failed to remit the proceeds according to 
instructions. When the paper matured, the defendants, as 
acceptors, paid it.

B was filled up as follows: Date, July 10th; time, four 
months; amount, $2,035; drawers, L. O. Reynolds & Son; 
drawees, J. 8. & R. E. Neal. Thus filled up, it was negotiated 
by Reynolds to the Merchants and Manufacturers’ Bank of 
Pittsburgh. The proceeds of this bill were remitted by 
Reynolds to the defendants. Before the commencement of 
this suit, the Merchants and Manufacturers’ Bank, as holder 
and owner of the bill, recovered judgment on it against the 
acceptor in the Jefferson Circuit Court of the State of Indiana. 
C and D were for the present retained by Reynolds in his own 
possession.

E, being similar to A, was filled up as follows: Date, July 
30th; time, four months; amount, $2,450; drawers, L. O. 
Reynolds & Son; drawees, J. S. & R. E. Neal. Thus filled 
up, it was negotiated by Reynolds to the Merchants and Man­
ufacturers’ Bank of Pittsburgh, Reynolds retaining the pro­
ceeds. The holders of this bill brought suit against the defend­
ants, as acceptors, in the Jefferson Circuit Court, Indiana, which 
action was still pending when the pleas in this case were filed.

F, being similar to B, was filled up by Reynolds as follows: 
Rate, July 24th; time, four months; amount, $2,750; drawers, 
L- 0. Reynolds & Son; drawees, J. 8. & R. E. Neal. Thus 
filled up, it was negotiated by Reynolds to the Citizens’ Bank 
of Pittsburgh, Reynolds retaining the proceeds. John Black 
& Co. became the holders, and after its maturity, and before 
the commencement of this suit, they recovered judgment 
against the acceptors of the bill for its full amount in the 
Jefferson Circuit Court of Indiana.
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Thus thorns A^^E, F, being the first of exchange, (sec­
ond unpaid,) are'^bounted for. What became of G and H, 
the record dj^iot show. Let us now account for C and D.
-^ ^waSz^ed umas follows: Date, August 1st; time, four 

months^ &momi£^ drawers and drawees, as above.
D^hs fille^hp as follows: Date, August 18th; time, four 

^^ths; amount, $2,168; same drawers and drawees. These 
Sills were both negotiated to the Bank of Pittsburgh, and were 
the ones sued on in this case. It will be observed that they 
were both second of exchange, (first unpaid,) and that the 
sums of money did not correspond in amount with any of 
those for which the first of exchange had been filled up, nor 
in date, time, or place of payment.

There were four counts in the declaration, and eight pleas, 
which were all demurred to Except the plea of the general 
issue. It is not necessary to state these pleadings, because 
they were only intended to raise the questions of law which 
arise from the statement of facts given above. The court 
overruled the plaintiffs’ demurrers, so that judgment went for 
the defendant; and upon this ruling upon the demurrers, the 
case was brought up by the plaintiff to this court.

It was argued b^ Mr. Stanton, upon a brief filed by himself 
and Mr. Walker, for the plaintiff in error, and by Mr. Thomp­
son, upon a brief filed by himself and Mr. Dunn, for the de­
fendants.

Mr. Stanton’s points were the following:
1. That the acceptance of the bills held by the bank for value, 

binds the acceptors. Whether the bills held by the bank were 
sjeconds, or any other number, in any real or imaginary series 
of bills, they were accepted, and the acceptors bound themse.ves 
thereby to pay the holder the sum therein specified. If t e 
acceptor meant to be bound only on one of the set, he s ou 
have accepted that one. The holder was not bound to ma 
any inquiry or take any notice of the others.

16 Peters, 205.
Chitty on Bills, 155.
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Holdsworth v. Hunter? 10 B. and C., 444.
Story on Bills, sec. 226.
Byles on Bills, 293, 294.

2. The words “second of exchange, first unpaid,” were 
directions given by the drawer to the acceptors, to notify 
them of the series, and put the acceptors on their guard as to 
the extent of acceptance. But their own acceptance constitutes 
the contract of the acceptors, and by it they bound themselves 
to pay the holder of that identical paper the sum specified 
therein.

Wells v. Whitehead, 15 Wend., 527.
Downes v. Church, 13 Peters, 205.

“The bona fide holder of any one of the set, if accepted, might 
recover the amount of the acceptor.”

Story on Bills, sec. 226.
Byles on Bills, 310.
Chitty on Bills, 155.
Holdsworth v. Hunter, 10 B. and C., 444.

3. There were no firsts of the bills held by the Bank of 
Pittsburgh. The agent to whom they were delivered in 
blank made a distinct bill of each blank; and each being 
accepted, the acceptors are chargeable to.a<iy bona fide holder 
in whose possession they might come.

The counsel for the defendant in error contended, in the first 
place, that this bill ought to be denominated a forgery, or at 
least a fraud, on defendants, falling short of the crime of for­
gery ; and that the plaintiff could not claim the benefit of the 
rule which estopped the defendant from denying the bill for 
this reason: that the act of the party giving the credit must 
be such as is reasonably calculated to deceive—that the party 
claiming the protection of this principle must, himself, have 
acted with reasonable circumspection, and must have been 
subjected to the loss, notwithstanding the use of such reason­
able circumspection.
. The principle in question is, we think, accurately expressed 
p a recent case in the English Exchequer, Baker v. Sterne, 25

• L. and E., 502. Pollock, C. B., citing and illustrating this 
same case of Young v. Grote, says: “I should myself prefer to
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put it thus: that where a man issues a document of that sort, 
(a bill of exchange or check,) which may be so filled up, the 
authority is to be judged of, as far as the bulk of mankind is 
concerned, by that paper itself, and not by some other private 
instruction. It may, however, be ranged with a class of cases 
perfectly familiar, which we all know to be applicable to a 
great many other subjects as well as bills of exchange, namely: 
that where one man by his negligence has enabled another to 
practice a fraud on a third party, which the third party has no 
means of defeating whatever, the consequence of that must be 
visited upon the individual who enables the other to practice 
the fraud.”

The same principle, designated as estoppel eo nomine, is de­
fined as follows, by Lord Denman, in Pickard v. Sears, 6 Ad. 
and EIL, 469; S. C., 33; E. C. L., 115: “ The rule of law is clear, 
that where one by his words or conduct wilfully causes another 
to believe in the existence of a certain state of things, and in­
duces him to act on that belief, so as to alter his own previous 
position, the former is concluded from averring against the 
latter a different state of things as existing at the same time.” 
This language was not used with any special reference to com­
mercial paper. It is merely quoted as comprising the elements 
of an estoppel in pais, as that doctrine has grown up, in mod­
ern jurisprudence, under the influence of equity.

In 2 Smith’s Leading Cases, 4 Am. ed., Hare v. Wallace, 
571, the editors, in speaking of the fact that an acceptor is 
estopped to deny the genuineness of the bill as originally 
drawn, say that this estoppel “is marked by much of the 
naked severity of circumstance and application which marked 
estoppels at common law.” We cannot, however, see anj 
peculiarity that distinguishes this, in principle, from ot er 
cases of estoppel in pais, or why it should be said to be market 
with “naked severity.” The drawee is reasonably presume 
to know the handwriting of the drawer, who is his immediate 
correspondent. He should not pay the bill without being sat 
isfied that it is genuine. If he does pay, and the draft proves 
a forgery, he is guilty of negligence, and for that reason 
law wull not grant him recovery.
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He should not accept, without being satisfied that the drawer 
is competent to draw, and that his signature is genuine. By 
the act of accepting, he admits these things. Between a casual 
purchaser, in market, of the bill, and the drawer, there is no 
privity. They are probably strangers to each other, and in 
case of a foreign bill, residents of different States. Such pur­
chaser, then, may reasonably act upon the faith of the admis­
sion implied in the acceptance; and as against him, the 
acceptor should not be allowed to say that the draft was 
forged. But this reason would cease in cases where the 
holder is privy to the fraud, or affected with notice of it, and 
in such case there is no estoppel.

Bank of Commerce v. Union Bank, 3 Coms.. 230.
Such estoppel, then, falls plainly within the ordinary prin­

ciple of estoppels in pais, without resorting to any supposed 
peculiarity of the commercial law.

We submit, then, as a clear deduction from the authorities, 
that if the officers of the Bank of Pittsburgh, in purchasing 
this paper, failed to use ordinary and reasonable prudence, 
and if the paper, as intrusted by the defendants to Reynolds, 
was not in such condition or of such kind as to enable Reyn­
olds to practice the fraud, notwithstanding the exercise of 
ordinary and reasonable prudence by the plaintiff, then the 
defendants are not concluded by their acceptance.

Let us then examine the facts of this case in the light of 
these principles.

(Ihis part of the argument is necessarily omitted.)
It is urged, however, that the drawee should accept but one 

part of a bill drawn in a set, and that that part, when so ac­
cepted, becomes the bill; that any third person seeing it has 
a right to presume it to be the only accepted part, and is 
justified in purchasing it without inquiring after the other 
parts; that by accepting all the parts, the drawee becomes 
™e as uPon so many different bills.

. he following authorities are cited as tending to establish 
this position:

Chitty on Bills, 11 Am., from 9 London ed., 155, 156.
Lyles on Bills, side pages 310, 311.
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Story on Bills, sec. 226.
Holdsworth v. Hunter, supra.
Wells v. Whitehead, 15 Wend., 527.
Downes v. Church, 13 Pet., 205.

Each of the above text books contains a dictum seeming to 
favor the proposition, but neither of the three cases cited has 
any tendency to sustain it. If these dicta in the text books 
are to be understood as anything stronger than mere recom­
mendation, we submit that they are unsustained by authority; 
that they are inconsistent with the theory of this species of 
commercial paper, and at variance with general commercial 
usage.

The counsel then examined these authorities, and concluded 
with the following summary:

Chitty deduces it as an inference from an untenable legal 
proposition; Story, rejecting the proposition, perpetuates the 
inference; Byles repeats it on the authority of Holdsworth v. 
Hunter, an authority that condemns it; and all of them put it 
as matter of recommendation and caution, rather than per­
emptory law.

The remaining part of the argument of the counsel for the 
defendant is omitted for want of room.

Mr. Justice CLIFFORD delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the district of Indiana. All of the questions pre­
sented in this case arise upon the pleadings and the facts there­
in disclosed. It was an action of assumpsit, brought by the 
plaintiff in error as the holder of two certain bills of exchange, 
against the defendants as the acceptors. An amendment to 
the declaration was filed after the suit was commenced. -As 
now exhibited in the transcript, it contains four counts. Two 
of the counts were drawn up on the respective bills of ex­
change, and are in the usual form of declaring in suits, by the 
holder of a bill of exchange against the acceptor. Those con­
tained in the amendment are special in form, setting forth t e 
circumstances under which the respective bills of exchange 
were drawn, accepted, and negotiated, and averring that these
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acts were subsequently ratified by the defendants. To the 
merits of the controversy the defendants pleaded the general 
issue, and filed seven special pleas in bar of the action. De­
murrers were filed by the plaintiff to each of the special pleas, 
which were duly joined by the defendants, and after the hear­
ing, the court overruled all of the demurrers. Those filed to 
the pleas responsive to the first and second counts were over­
ruled upon the ground that the pleas were sufficient, and 
constituted a good bar to the action; but those filed to the 
fifth, sixth, seventh, and eighth pleas were overruled, upon 
the ground that the third and fourth counts, to which those 
pleas exclusively applied, were each insufficient in law to 
maintain the action. Whereupon, the plaintiff abiding his 
demurrers, the court directed that judgment be entered for 
the defendants, and the plaintiff sued out a writ of error, and 
removed the cause into this court. It being very properly 
admitted, by the counsel of the defendants, that the first and 
second counts of the declaration are in the usual form, it is 
not necessary to determine the question as to the sufficiency 
oPthe third and fourth, and we are the less inclined to do so, 
from the fact that the counsel on both sides expressed the 
wish, at the argument, that the decision of the cause might 
turn upon the question, whether the plaintiff, on the facts 
disclosed in the pleadings, was entitled to recover against the 
defendants. That question is the main one presented by the 
pleadings; and ^inasmuch as it might well have been tried 
under the general issue, we think it quite unnecessary to con­
sider any of the incidental questions which do not touch the 
merits of the controversy. Special pleading in suits on bills 
of exchange and promissory notes ought not to be encouraged, 
except in cases where by law the defence would otherwise be 
excluded or rendered unavailing. Full and clear statements 
of the facts as disclosed in the pleadings, were presented to 

e court, at the argument, by the counsel on both sides, 
bey are substantially as follows: In June, 1857, the defend­

ants, residents of Madison, in the State of Indiana, being de­
sirous of procuring a loan of money, made their certain accept­
ances in writing of two blank bills of exchange, in sets of two 
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parts to each bill, and transmitted the four blanks, thus ac­
cepted, to their correspondent, Lot O. Reynolds, then and still 
residing at Pittsburgh, in the State of Pennsylvania. Both sets 
of blanks were in the form of printed blanks usually kept by 
merchants for bills of exchange in double sets, except that each 
of the four was made payable to the order of the correspondent 
to whom they were sent, and was duly accepted on its face by 
the defendants, in the name of their firm. They were in blank 
as to the names of the drawers and the address of the drawees, 
and as to date, and amount, and time, and place of pay­
ment. When the defendants forwarded the acceptances, they 
instructed their correspondent to perfect them as bills of ex­
change, by procuring the signatures of the requisite parties, 
as accommodation drawers and endorsers, and to fill up each 
with the appropriate date, and with sums not less than fifteen 
hundred nor more than three thousand dollars, payable at the 
longest period practicable, and to sell and negotiate the bills 
as perfected, for money, and remit the proceeds to the defend­
ants. Afterwards, in the month of July, of the same year, the 
defendants, at the request of the person to whom those accept­
ances were sent, made four other similar acceptances, and 
delivered them to him, to be sold and negotiated as bills of 
exchange, in double sets, for his own use, and with power to 
retain and use the proceeds thereof for his own benefit. They 
were in all respects the same, in point of form, as the four 
acceptances first named, and, like those, each of the four parts 
was made payable to the order of the person at whose request 
they were given, and was duly accepted by the defendants in 
the name of their firm. When they delivered the sets last 
named, they authorized the payee to perfect them as bills of 
exchange, in two parts, in reasonable amounts, and with rea­
sonable dates. Eight acceptances were thus delivered by the 
defendants to the same person, corresponding in point of form 
to four bills of exchange, but with blanks for the names of the 
drawers and the address of the drawees, and for the respective 
amounts, dates, and times and places of payment. Four con­
tained, in the printed form of the blanks, the words, ‘‘ first o 
exchange, second unpaid;” and the other four containe in
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the corresponding form the words, “second of exchange, first 
unpaid;” but in all other respects they were alike. All of 
the first class were perfected by the correspondent as bills of 
exchange of the first part, and were sold and negotiated by 
him at certain other banks in the city of Pittsburgh. He per­
fected them by procuring L. 0. Reynolds & Son to become 
the drawers, addressed them to the defendants, endorsed them 
himself in blank, and procured another individual or firm to 
become the second endorser. They were filled up by him for 
sums varying from about two thousand to three thousand dol­
lars, with dates corresponding to the times when they were 
negotiated, and were respectively made payable in four months 
from date. Contrary to his instructions, he retained the pro­
ceeds of the one first negotiated, which he had been directed to 
remit; and he also retained in his possession, but without 
inquiry or complaint on the part of the defendants, the other 
four acceptances, constituting the second class. On the first 
day of August, 1857, he perfected and filled up as a separate 
bill of exchange one of the last-named acceptances, and sold 
and negotiated it to the plaintiff for his own use and benefit. 
He also perfected and filled up, on the eighteenth day of the 
same month, another of the same class, in the same manner, 
and for the same purpose, and on the same day sold and ne­
gotiated it to the plaintiff. Both of these last-mentioned bills 
of exchange vary from those of the first class, not only in dates 
and amounts, but also as to time and place of payment, and 
are in all respects single bills of exchange. They were each 
received and discounted by the plaintiff, without any knowl- 
o ge whatever that either had been perfected and filled up by 

e payee without authority, or of the circumstances under 
ch they had been intrusted to his care, unless the words, 

. second of exchange, first unpaid,” can be held to have that 
import.

In all other respects, the bills must be viewed precisely as 
ey would be if they had been perfected and filled up by the 
en ants, and for two reasons, deducible from the decisions 

m this court:
First. Because, where a party to a negotiable instrument
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intrusts it to the custody of another with blanks not filled up, 
whether it be for the purpose to accommodate the person to 
whom it was intrusted, or to be used for his own benefit, such 
negotiable instrument carries on its face an implied authority 
to fill up the blanks and perfect the instrument; and as be­
tween such party and innocent third parties, the person to 
whom it was so intrusted must be deemed the agent of the 
party who committed such instrument to his custody—or, in 
other words, it is the act of the principal, and he is bound by 
it. Goodman v. Simonds, 20 How., 361; Violet v. Patton, 
5 Cram, 142.

Secondly. Because a bona fide holder of a negotiable in­
strument, for a valuable consideration, without notice of the 
facts which impeach its validity between the antecedent par­
ties, if he takes it under an endorsement made before the 
same becomes due, holds the title unaffected by these facts, 
and may recover thereon, although, as between the antecedent 
parties, the transaction may be without any legal validity. 
Swift v. Tyson, 16 Peters, 15; Goodman v. Simonds, 20 
Howard, 363.

Applying these principles, it is obvious that the only ques­
tion that arises on this branch of the case is as to the effect of 
the words, “second of exchange, first unpaid,” which appear 
on the face of the bills. That question, under the circum­
stances of this case, is a question of law, and not of fact for 
the jury. Three decisions of this court sustain that proposi­
tion ; and in view of that fact, we think it unnecessary to do 
more than refer to those decisions^ without further comment 
in its support. Andrews v. Pond and al., 13 Pet., 5; Fowler 
v. Brantly, 14 Pet., 318; Goodman v. Simonds, 20 How., 366.

Another principle, firmly established by this court, an 
closely allied to the question under consideration, will serve 
very much to elucidate the present inquiry. In Downes an 
al. v. Church, 13 Pet., p. 207, this court held, that either of 
the set of bills of exchange may be presented for acceptance, 
and if not accepted, that a right of action presently arises, 
upon due notice, against all the antecedent parties to the i , 
without any others of the set being presented; for, say t 
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court, it is by no means necessary that all the parts should he 
presented for acceptance before a right of action accrues to 
the holder.

Now, if either of the set may be presented, and when not 
accepted a right of action immediately ensues, it is difficult to 
see any reason why, if upon presentation the bill is accepted, 
it is not competent for the endorsee to negotiate it in the 
market; and clearly, if the endorsee may properly negotiate 
the bill, a bona fide holder for value, without notice, may 
acquire a good title. In this connection, Mr. Chitty says, that 
“unless the drawee has accepted another part of a bill, he 
may safely pay any part that is presented to him, and that a 
payment of that part will annul the effect of the others; but/ 
if one of the parts has been accepted, the payment of another 
unaccepted part will not liberate the acceptor from liability 
to pay the holder of the accepted part, and such acceptor may 
therefore refuse to pay the bearer of the unaccepted part; ” 
from which he deduces the rule, that a drawee of a bill drawn 
in sets should only accept one of the set. Chitty on Bills, 
(10 Am. ed., by Barb.,) 155.

Mr. Byles says: “ The drawee should accept only one part, 
for if two accepted parts should come into the hands of differ­
ent holders, and the acceptor should pay one, it is possible 
that he may be obliged to pay the other part also; ” which 
could not be, unless it was competent for the holder of a 
second part to negotiate it in the market. Byles on Bills, 
p. 810.

Where the drawee accepted and endorsed one part to a 
creditor, as a security, and afterwards accepted and endorsed 
another part for value to a third person, but subsequently sub­
stituted another security for the part first accepted, it was 

eld, in Holdsworth v. Hunter, 10 Barn, and Cress., 449, that, 
under these circumstances, the holder of the part secondly 
accepted was entitled to recover on the bill; and Lord Ten- 
terden and Baron Parke held that the acceptor would have 

een liable on the part secondly accepted, even if the first 
part had been endorsed and circulated unconditionally.

udge Story says, in his work on bills of exchange, that the 
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bona fide holder of any one of the set, if accepted, may recover 
the amount from the acceptor, who would not be bound to 
pay any other of the set which was held by another person, 
although he might be the first holder. Story on Bills, sec. 226.

No authority is cited, for the defendant, to impair the force 
of those already referred to; but it is not necessary to express 
any decided opinion upon the point at the present time. 
Suffice it to say, that in the absence of any authority to the 
contrary, we are strongly inclined to think that the correct 
rule is stated by Mr. Chitty, and that such is the general 
understanding among mercantile men.

But another answer may be given to the argument for the 
defendant, which is entirely conclusive against it; and that 
is, that the bills described in the first and second counts were 
not parts of sets of bills of exchange. They were perfected, 
filled up, and negotiated, by the correspondent of the defend­
ants, to whom the blank acceptances had been intrusted as 
single bills of exchange; and for the acts of their correspond­
ent, in that behalf, the defendants are responsible to a bona 
fide holder for value, without notice that the acts were per­
formed without authority.

When the transaction is thus viewed, as it must be in con­
templation of law, it is clearly brought within the operation 
of the same rule as it would be if the defendant himself had 
improvidently accepted two bills for the same debt. In such 
cases, it is held, that the acceptor is liable to pay both, in the 
hands of innocent holders for value. Davidson v. Robertson, 
3 Dow. P. C., 228.

Lord Eldon said, in that case: “Here were two bills for 
the same account, and supposed to be for the same sums, 
they who were to pay them had a right to complain that there 
were two, and yet they were bound to pay both, in the hands 
of bona fide holders, if accepted by them or by others for 
them, having authority to accept.”

To suppose, in this case, that the words “ second of ex­
change, first unpaid,” import knowledge to the plaintiff t a^ 
the bills were drawn in sets, would be to give them an e eCb 
contrary to the averments of the defendants’ pleas, as we as
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contrary to the admitted fact that they were not so drawn; 
and for those reasons the theory cannot be sustained.

In view of all the facts as disclosed in the pleadings, we 
think the case clearly falls within the operation of the rule, 
generally applicable in cases of agency, that where one of two 
innocent parties must suffer, through the fraud or negligence 
of a third party, the loss shall fall upon him who gave the 
credit. Fitzherbert v. Mathen, 1 Term., 16, per Buller; An­
droscoggin Bank v. Kimball, 10 Cush., 373; Montague v. 
Perkins, 22 Eng. L. and Eq., 516.

Business men who place their signatures to blanks, suitable 
for negotiable bills of exchange or promissory notes, and in­
trust them to their correspondents, to raise money at their 
discretion, ought to understand the operation and effect of 
this rule, and not to expect that courts of justice will fail in 
such cases to give it due application.

According to the views of this court, the demurrers to the 
several pleas filed to the first and second counts of the decla­
ration should have been sustained. Having come to that con­
clusion, it is unnecessary to examine the other propositions 
submitted on behalf of the defendants.

The judgment of the Circuit Court is therefore reversed, 
with costs, and the cause remanded, with directions to enter 
judgment for the plaintiff, as upon demurrer, on the first and 
second counts of the declaration.

The Insurance Company of the Valley of Virginia, Plain­
tiffs in Error, v. Moses C. Mordecai.

ere there was insurance upon the freight of a vessel on a voyage from 
arleston to Rio Janeiro, and from thence to a port of discharge in the 

mted States, the insurance was upon the freight of each successive voyage, 
an is to be applied to the freight at risk at any time, whether on the outward 
or omeward voyage, to the amount of the valuation.
erefore, where the vessel performed the outward voyage, and was condemned 
as unseaworthy, and the whole freight of the return voyage lost, the underwri- 

rs were not entitled to a deduction of the freight earned on the outward 
voyage.
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