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is incorporated for the express purpose of insurance of property
against fire, in the absence of any prescribed mode of payment
of premiums, the power to prescribe it by the company is
necessarily implied ; otherwise, the object for which it was
created would be defeated.

This guestion has been indirectly before several of the courts
of New York, and in all of them, so far as any opinion has
been expressed, as I understand, it has been in favor of the
validity of these policies.

The practical construction of this act of 1849 by the public
officers of the State, including the Attorney General, who were
required to supervise the preliminary steps made necessary to
the organization of the company, and to certify that it had
conformed to the provisions of the act, and the latter officers
especially, that the charter was in accordance with it, is de-
serving of consideration. Under the construction thus given,
numerous companies have been organized with charters like
the present, providing for cash premiums, or premium notes.
at the election of the insured, and an extensive business of
insurance carvied on in New York and several of the sister
Stites ; and, although this practical construction eannot be
admitted as controlling, it is not to be overlooked, and per-
haps should be regarded as decisive in a case of doubt, or
where the error is not plain.

The judgment of the court below is affirmed.

Mr. Justice DANIEL dissents, on the ground of want of ju-
risdiction.

Tuomas Lreerrr, Juxror, Samver SMmits, ANp Surra Law-
RENCE, APPELLANTS, v. BENJAMIN G. HUMPHREYS.

There was & suit hronght in the Cireuit Court of the United States for the anmh
ern district of Mississippi, against a sheriff and bis sureties upon the sh erifl
official bond, in which judgment was given for the defe ndant. Being brought
to this eourt by writ of error, the judgment was réversed, and a mandate wenb
down, directing the Circuit Court to enter judgment for the plaintiffs. (See 2
Howard, 28.)

Whilst the suit was pending in this court, judgment against the sherifl and his
sureties wag given ina bmte conrt, and execution was issued agai inst one of

'3

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




DECEMBER TERM, 1858.

Leggett et al. v. Humplreys.

the sureties, by means of which his property was sold and the amount of the
penaliy of the bond eollected and paid over.

When the mandate of this court went down, the Cireuit Court entered judgment
azainst the surety, who filed hiz bill in eguity for relief. This suit also was
brought up to this court, who decided that the complainant was entitled to
relief. (See 9 Howard, 297.)

Further proceedings in this case vender it necessary for this court now to decide—

1. That the obligation of the surety is steicfissimi juris; and he cannot be called
npou o pay more than the penalty of his bond.

2. That as he was not permitted to plead puts darrein confinuancé, the satisfac-
tion of the penalty of his bond, &¢., he is entitled to relief in equity.

3. That the oblizor in a bond has a right to convey property for the purpose of
indemnifying his suvety, provided it be done bona fide, and there is no lien
upon the property of the obligor,

Tuis was an appeal from the Cirenit Court of the United
States for the southern distriet of Mississippi.

In some of its connections it had twice before been before
this conrt, (as reported in 2 Howard, 28, and 9 Howard, 297.)

The history of the case is given in the opinion of the court,
and need not be repeated.

It was argued by M. Bradley and Mr. Johnson for the appel-
lants, and by Mr. Carlisle, upon a brief filed by Mr. Badger and
Mr. Carlisle, for the defendant.

The principal point upon which the decision of the court
turned was the following, as stated by the counsel for the appel-
lants: .

Can the aid of a court of equity be had to protect a surety
from payment of the penalty of an official bond, on the ground
that he hias once paid the full amouant, when, before payment
by the surety, the principal had placed in his hands money or
Property exceeding the amount of the penalty ?

llll other words, would not the surety wrongfully escape in
this case, if it clearly appears that the payment he seeks to set
TP was made, or, which is the same thing, réimbursed to him
01!,t of the property of the sheriff ?

The counsel for the appellants contended that a payment by
the surety under such circumstances would not exonerate him,
becanse the object of the bond was to afford a security addi-
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tional to the property of the sheriff. The very property con-
veyed to indemnify the surety would have been primarily liable
for the safety of judgment creditors, who would have had the
responsibility of the surety as additional security; and, more-
over, a larger amount of property has been conveyed than was
sufficient to indemnify the surety.

‘With regard to this point, the counsel for the appellee ob-
gerved:

A principal is bound fully to indemify his surety against all
loss resulting from his suretyship, including therein all reason-
able expenses to which he may have been put.

Heyden ». Cabot, 1T Mass., 172.

A surety, as such, is deemed a creditor in equity, and, both
at law and in equity, an assignment for his indemnity is valid,
though the liability be future and contingent.

Williams v. Washington, 1 Dev. Eq. R., 157,
Stevens v. Bell, 6 Mass., 339,

Hendricks ». Robinson, 2 Johns. Ch. R., 283, 306.
Halsey ». Fairbanks, 4 Mason, 207.

Miller ». Howry, 3 Pen. and W., 874,

Consequently, the appellee cannot be bound to pay to other
creditors of Bland moneys received by him of Bland for his
own indemnity, and necessary for and applied to such indem-
nity.

But if the appellee had, of the funds assigned to him by
Bland, a surplus, afser fully indemmifying himself, upon what
principle can the appellant charge the appellee with such sur-
plus in this suit, or in any way use it to repel his equity ?

Such a surplus would belong to Bland or his representatives,
both as a resulting trust and by the express provision of the
conveyance; forit the appellee would stand accountable to him
or them. Could ke discharge himself by paying it to the ap-
pellants? Would such payment be an answer to a Eui.t- by
Bland or his representatives? These questions, it is conceived,
must be answered in the negative. But to charge the appuit
lee with the payment of the judgment at law, or any part of
it, because he had moneys in his hands belonging to Bland,
would be exactly equivalent to compelling him to pay these
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moneys to the appellant, at the same time leaving him respon-
sible to Bland or his representatives therefor.

It is true, if the appellants were judgment creditors of Bland,
they might by some proper proceeding attach such sur-
plus in the hands of the appellees, (4 John. Ch., 670, 687,) but
surely not in this suit, and even in such proceeding Bland or
his representative would seem to be a necessary party.

Bul the appellants are not in any way ereditors of Bland. In the
action at law, final judgment was rendered in the Cireuit Court
for Bland against the appellants, and that Jjndgment is in full
force, the writ of error havin ¢ been abated as to him,

Wherefore it is conceived, that even if there were funds in
the hands of the appellee, after indemnifying him, that fact
would not. affect, in whole or in part, his right to relief against
the judgment.

Mr. Justice DANTEL delivered the opinion of the court.

The controversy between these parties, although in its pro-
gress it has been much complicated and involved, yetyas to
the principle by which its true character is defined, and by
which its decision should be controlled, is simple enongh.
That principle is the extent of the pecuniary responsibility
sustained by the surety in an official bond for the conduct of
his prineipal.

To a correct comprehension of the position of the parties to
This cause, some length of detail as to the facts and pleadings
It contains, is NECessary.

The a

i ppellee, together with one Grissom, having in the year
837 bo

°1 bound himself in the penalty of $15,000, as surety to the
fiﬂurial bond of Richard J. Bland, sheriff of Claiborne county,
- the State of Mississippi, a suit was instituted in the name
ofthe Governor of the State u pon that bond, for the use of the
“Ppellants, in the Circuit Court of the United States for the
?‘L.”%H'I(-ll‘ll district of Mississippi, charging a breach of the con-
"“““}1 of that bond by Bland, in having released from jail one
MeNider, against whom the appellants had recovered a judg-
Ment in the Circnit Court aforesaid, and whom, after being
charged in execution in that court, the marshal had committed
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to the custody of Bland, the sheriff. Under certain provisions
of the statutes of Mississippi, it was pleaded in defence to. this
action, that McNider being insolvent and unable to pay his
prison fees, the appellants, who were non-residents, had failed
to pay those fees, or, as required by the law of the State, to
give security for their payment, or to appoint an agent within
the county on whom demand for the prison fees could be made;
and that, in consequence of such failure, MeNider had, by a
regular judicial order, been discharged from jail as an insol-
vent debtor. Upon a demurrer to-the plaintiff’s replications
to these pleas, the Cirenit Court gave judgment with costs in
favor of the sheriff and the appellee, Humphreys, the suit hav-
ing been previously discontinued as to the other surety, Gris-
som. This judgment was upou a writ of error reversed by
this court, and the eause was remanded to the Cirenit Court
with instructions (Bland, the sheriff, pending the cause here,
baving died) to enter a judgment against the appellee, us
surety, for the sum of $3,910.78, besides the costs. (Vid. Me-
Nutt v. Bland et al., 2 Howard, 28.) In the interval between
the emanation of the writ of error and the reversal of the judg-
ment of the Circuit Court, two judgments were, on motion,
obtained in the State court against the sheriff and Humphreys
as his surety, by the Planters’ Bank of Mississippi, one for the
gam of $12,325.22, and the other for $2,674.75, making an
aggregate amount exceeding the penalty of the bond in which
the appellee was surety; and the property of that surety was
levied upon and sold under execution, and the proceeds applied
in full satisfaction of the amount of the penalty. Upon the
receipt in the Circuit Court of the mandate of this court, the
appellee as surety as aforesaid, moved the Circuit Court for leave
to plead puis darrein continuance, the judgments, levy, and_mlt-
isfaction above mentioned, in fulfilment of his bond and of his
liability for the sheriff; but the Cireuit Court vefused leave to
plead these facts in discharge or satisfaction of the penalty, and,
in literal obedience to the mandate of this eourt, rendered j llfl.‘-'f'
ment against the appellee, as surety for the sum }]er‘(!in}:u:il').l'(‘-
mentioned. The appellee, Humphreys, then e.\'hibit:vfl his f}rll
on the equity side of the Circuit Court, alleging the atoregeing
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facts, and averring, moreover, that no notice or process of any
kind had éver been served upon him in the suit of McNutt ».
Bland et al., but that the return of the officer of service.as to
the appellee was absolutely false. Upon these allegations, an
injunction to the judgment at law was granted by the Circuit
Court, but subsequently, upon a demurrer to the bill by the
appellants, the injunction was dissolved and the bill dismissed.
From this decree of dismission an appeal was taken to this
court, who, after a hearing, expressed the following conclusions,
viz: -

“In the case before us, the surety had been compelled to pay
the whole amount of his bond by process from the State courts
before the present defendants obtained their judgment against
bim, but after the institution of their suit. This would have
been u good defence to the action, if pleaded puis darrein con-
taweance. The complainant tendered his plea at the proper
time, and was refused the benefit of it, not because it was ad-
Judged insufficient us a defence, but beeanse the court consid-
ered they had no discretion to allow it. The mandate from
this court was probably made without reference to the possible
eonsequences which might flow from it. At all events, it ope-
rated unjustly by precluding the plaintiff from an opportunity
of making a just and legal defence to the action. The pay-
mentwas made whilst the cause was pending here.  The party
was guilty of no laches, but lost the benefit of his defence by
an aceident over which lie had no control. He is therefore in
the sime condition as if the defence had arisen after judgment,
which would entitle him to relief by eudita querela, or bill in
ity We are therefore of the opinion that the complainant
Was entitled to the relief prayed for in the bill, and that the
decree of the court below should be reversed.”

The cause was thereupon remanded to the Cireuit Court for
fm““’" proceedings to be had therein, in conformity with the
above opinion. (Vid. 9 How., 313, 314, Humphreys ¢. Leg-
gett et al.) On the filing of the mandate in this latter case,
the defendants (the present appellants) being ruled by the Cir-
cit Court to answer the bill for the injunction, admit by their
auswer the recovery of their judgment against Humphreys as
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surety for Bland. They acknowledge their belief of the judg-
ments in the State court against the :-;11(,1 iff and his %u;d\, and
the levy under those Jl.ldgments, and the return of satisfaction
upon the executions by the proper officer, but allege that the
judgments were frandulently suffered in order to defeat the
appellants; that no money was paid under the pretended sale,
and that the property was retained by Humphreys. In an
amended answer, filed by leave of the court, the appellants
allege that Bland, the sheriff, had transferred the judgmentsin
the State court, for $10,5624, to Humphreys, who, under that
assignment, had received the sum of $18,000; that he had not
discharged the penalty of the sheriff’s bond, and from variouns
SOUTCES h.ul received funds exceeding all his liabilities ar ising
therefrom. Subsequently, viz: in 1851, the appellants, by a
cross bill against the appellee, charged t-lmt Bland, to indem-
nify the appellee as surety in the bond of 1837, had assigned
certain debts and other subjects of property, real and personal,
to an amount more than equal to the penalty of that bond,
that among these subjects were the fee bills due to Bland, as
sheriff, to a large amount, and also the judgments set forth i
the original bill as having been recovered in the State courts;
and that these judgments had been discharged by Humphreys
by notes purchased by him at the depreciation of fifty cents in
the dollar. 'Wo this cross bill a demurrer was interposed by
Humphreys, but, upon being ruled by the court to answer, he
admitted that in March, 1840, Bland conveyed, in a deed of
that date, to Volney Stamps, the property mentioned in that
deed, in trust to indemnify the appellee as surety in the offi-
cial bond of Bland, of November, 1837, and to indemnify the
same appellee and one Flowers, as sureties for Bland on his
official bond of 1839, and tosave them harmless against all loss
and damage, and all money paid, or eharye or expense to be ine wrred,
in consequence of being sureties in the said official bonds. He
admits that so much of the property as could be found has been
sold by the trustee, and that from the proceeds of sale, after
deducting the expenses of sale, respondent has received three-
fourths, amounting to $8,825, and the said Flowers one- fourth,
amounting to $1,275, which make the whole amount that has
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been realized from the trust fund. Ile admits that in 1840,
for his further indemnity, Bland assigned to him all the fees
then due to the former as sheriff of Claiborne county, bat
alleges that from this source there has been received an aggre-
gate amount of only $3,288.17, as shown by the statements of
the persons employed in the collection of those fees, filed as
exhibits with the answer. The respondent further admits, that
after the recovery by the Planters’ Bank of the $12,325.22
against said Bland and respondent, which recovery was founded
on an original judgment of the said bank against P. Hoopes,
J.H. Moore, and John M. Carpetiter, the said Bland claiming
to be the owner of that judgment, did assign all his rights and
interests therein to respondent, for his indeninity, as he had to
pay the penalty of the bond.

The respondent claims the benefit of that judgment, but
alleges that he has collected nothing under it from either
Hoopes or Moore; each of whom hecame insolvent prior to
1840, and still continued insolvent. That the judgment of the
Planters’ Bank against Campbell Pierson and Moore, for
$3,702.66, had always been unproductive and worthless, and
that nothing had been or would be received therefrom, by
reason of the insolyeney of the defendants in that judgment.
That in a suit pending in the Superior Court of Chancery of
the State of Mississippi, upon a ereditor’s bill, the respondent
has exhibited the former judgment of the Planters’ Bank for
$10,855.93, as a alaim against the estate of T. Carpenter & Co.,
and the commissioner has reported it as a valid claim for that
amount, with interest thereon from November 1st, 1840, That
this report having heen excepted to, and remaining still a sub-
Jeet of contest, the Court of Chancery had in the mean time,
out of the funds of the estate, ordered the payment to the
*1P}'Jel!ee of the amount 'of the said judgment or claim for

[ o e . 3 = v - ey
#10,855.93 with interest, amounting in the whole to $18,852.75,

pon his entering into bond with security to refund that
Amount in the event that it should be disallowed by the court.
L ”.h this answer denying his having been indemnified, were
exhibited ag parts tllereo;", the deed of trust from Blan d, the
dount of fees collected under the assignment from Bland, and
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‘astatement of the aceount between Bland and Humphreys.
‘With the original bill of Humphreys were exhibited also, the
bonds in which he was bound as surety, the records of the
judgments on motion against the sheriff and Humphreys; and
by the deposition of Maury, the attorney for the Planters’
Bank, was proved the satisfaction of those judgments by sales
of the property of Humphreys under execution. At the May
term of the Cirenit Court, in the year 1856, this cause having
been submitted to the court upon the original bill, the answer
and replication, and the exhibits and proofs, and upon the eross
bill and the answer thereto, and upon the exhibits therewith,
the following deeree was then made: “It is ordered, adjudged,
and decreed, that the injunction heretofore granted in this
cause be made perpetual, and that the defendants, Leggett
Smith and Lawrence, and their agents and attorneys, be and
they ave hereby forever eujoined and restrained from taking

out any execution upon a certain judgment rendered on the
lay side of this court, on the 14th day of May, 1845, in favor

of Alexander McNutt, Governor, suing for the use of Leggctt
Smith and Lawrence, against the said Humphreys, the eon-
plainant, for the sum of $6,355.33, being the judgment men-
tioned in the bill of complaint in this cause, and that they be
forever enjoined and restrained from taking or adopting any
step or proceeding to enforce the payment of the said judg-
ment by the complainant Humphreys, or the collection thereof
out of lis estate. And it is further adjudged and decreed, tha
the said complainant do recover of the said defendants his costs
of suit to be taxed.” This decree having been brought by
appeal before the court, its legality and justice are now the
subjects for onr examination.

® With reference to the defence essayed by the defendant iv
the suit of MeNutt ». Bland, after the filing of the mandate of
this court in that canse, the opinion of this court in the case
of Tumphreys v. Leggett ot al. wounld seem to be conelnsive,
both as to the period at which the defence was Ill‘Oﬁbl‘(‘d: and
the legitimacy and sufficiency of the defence, if substantiated
by proof. The facts tendered in defence coming into exist-
ence after the issues previously made up, were not on that ac-
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count less esséntially connected with the character of the con-
troversy, nor could the defendant for that reason have been
justly deprived of their influence upon that controversy. e
appears to have sought to avail himself of the earliest and only
opportunity for alleging them by plea puis darpein continuanes. In
support of his right so to plead, it would be adding nothing to
the clearly-expressed opinion of this court in the 9th of How-
ard, to refer to cases collated in elementary treatises on plead-
ing.

In judging of the character or sufficiency of the defence
alleged for the exemption of the appellee, there should be taken
as a guide the rule, which is perhaps without an exception,
that sureties are never held respousible beyond the clear and
absolute terms and meaning of their undertakings. Presump-
tions or equities are never allowed to enlarge or in any degree
to change their legal obligations. This ruleis thus forcibly
put by Chancellor Kent in the 3d Commentaries, p- 124, where
he says: “When the contract of a guarantor or surety is duly
ascertained and understood by a fair and liberal construction
of the' instrument, the prineiple is well settled, that the case
tust be brought strietly within the terms of the guaranty, and
the liability of the surety cannot be extended by implication.”
Itwill be seen that, to a certain extent, even the creditor whose
claim the surety has under the terms of his obligation been
compelied to satisty, may be required to co-operate in effecting
the indemnity of the latter. Thus it is said, on the same page
of the work just quoted, that “the claim against a surety is
Slrictissimi juris ; and it is a well-settled prineiple, that a surety
Who pays the debt of his prineipal, will in a clear case in équity
be substituted in the place of the ereditor to all the liens held
by him to secure the payment of his debt; and the ereditor s
bouel to. preserve them unimpuaired when ke intends to look lo the
surcl™  For this doctrine are cited numerous English and
American authorities.

'In the case of Graves v. McCall, (1 Wash. Rep., 864,) it is
Sid by the «Court of Appeals of Virginia, “that a court of
4wty will not charge a surety farther than ke is bound at
law; but if a surety bound at law cannot be charged there for
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the want of the instrument of which the creditor is deprived
by accident or fraud, a court of equity will restore the paper
to its legal force.

In the case of the United States v. White et al., (1 Wash.
Cir. Ct. Rep., 417,) it is ruled by Washington, Justice, “that
a surety can never be bound beyond the scope of his engage-
ment, and therefore a surety for the faithful service of B as
clerk to C, who afterwards enters into partnership with D, is
not liable for unfaithful conduet to C and D.” The same law
has been explicitly and repeatedly ruled by this court, as will
be seen in the cases of Miller v. Stewart, (9 Wheat., 680;) of
MeGill ». The Bank of the United States, (12 Wheat., 511;)
and the United States v. Boyd et al., (15 Pet., 187.)

The principle which limits the liability of the surety by the
penalty of his bond, inheres intrinsically in the character of
Lis engagement. Ie does not undertake to perform the acts
or duties stipulated by his principal, and would not be per-
mitted to control their performance; and could not, where his
priucipal was a public officer, legally. assume the functions of
that principal. The undertaking of the surety is essentially a
pledge to make good the misfeasance or non-feasance of his
principal to an amount co-extensive with the penalty of his
bond. In addition to this interpretation resulting from the
chiaracter of the obligation of the surety, the statate of Missis-
sippi, which necessarily enters into and controls all contracts
made under its authority, expressly limits the responsibility of
a surety in a sheriff’s bond to the amount of the penalty of that
bond. (Vide Hut. Miss. Co., p. 441, art. 3, sec. 1.) Indeed, it has
scarcely been contested in argument in this case, that the extent
of the surety’s liability upon the sherifl’s bond was measu red by
the amount of the penalty. The great effort of counsel has been
to show in this case that satisfaction of the penalty of the bond
has not been honestly made, but has been fraudulently f—‘"‘*"d"_“}‘

1. By the provisions of the deed of trust for the indemnity
of the appellee, and in the application of the property thereby
conveyed, and by the subsequent assignment of fees to a 1_au'ge
amonnt, exceeding together in value the judgments of the
Planters’ Bank against the sheriff' and his surety.
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2. By the sale of the property of the appellee under the exe-
ceutions in behalf of the Planters’ Bank at a sacrifice greatly
below its value.

The force of these positions will now be considered.

Whilst it may be eonceded that a fraudulent ecombination
between the officer and his surety, for the purpose of shielding
the property of both or either from just responsibility, and in
contemplation of delinquency in the former, would have the
effect of vitiating any compact or instrument made with such
a design, it is undeniable that an open and houest effort of a
principal to protect his surety against casualties incident to a
respousibility about to be assumed for him, cannot be obnox-
ious to objection; and it is equally clear, that the simple fact
of the existence of such an effort, unattended by any known
indicium of frand, and unassailed by plain or probable direct
proofs, ean warrant no just impeachment of such an effort,
which may be praiseworthy and just with reference to its ob-
Jeet, and calculated to promote the performance of services to
the public which otherwise could not be undertaken. The
practice of providing such an indemnity for sureties is known
1o be usual and frequent, and it would be difficult to imagine
an objection, either legal or moral, to its application to the
extent to which the surety had been made answerable upon his
bond. The right of a debtor in the first instance to apply his
payments wherever his funds are not specifically bound, is uni-
versally admitted. The judgment of the Cireuit Court in the
aase of MeNutt v. Bland having been against the plaintiff, and
the deed by Bland for the indemnity of the appellee having
been executed for a bona Jide consideration pending the pro-
ift*edings on the writ of error to the Circuit Court, and no final
Judgment of that count having been entered to this day, there
Was no specific lien on the property of Bland which prevented
118 appropriation in exoneration of his surety, or which forbade
any payments or assignments by him in discharge of hig lia-
bility. - A strong illustration of this position may be seen in
ﬂ‘le. case of the United States ». Cochran, decided by Marshall,
Uuet‘Justi{:e, and reportéd in the 2d vol. of Brockenbrough’s
Reports, p. 274, Tt is one of that class in which priority is
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claimed for the United States in instances of insolvency of
their debtors. It is thus stated by the judge:

“ Robert Cochran, collector at the port of Wilmington, N,
C., being very largely indebted to the United States, made a
deed of his property for their benefit. Previous to the execu-
tion of this deed he deposited $10,000, the amount of the bond
executed to the United States for the faithful performance of
his duty, in a trunk, which was placed in the bank, and ab-
seonded. From DBaltimore he addressed a letter to his sure-
ties, requesting the trunk to be taken out, and the moeney to
be applied to their exoneration. The money was received at
the Treasury, and the bond given up. It-being afterwards dis-
covered that this was the money of the collector, and not of
the sureties, this suit is brought to compel the sureties to pay
the amount of the bond, considering the money received as
constituting no equitable discharge as to them. * * ¥
The act of Congress does not transfer the property itself to the
United States, but subjects it to their debts in the first instance.
The assignee holds it as the debtor would hold it, liable to the
claim of the United States, and if he converts it to his own use,
or puts it out of the reach of the United States, he is undoubt-
edly responsible for its value. * * *  Dut the power
of the debtor to apply his payments is co-extensive with that
of the creditor. This principle has, it is believed, never been
denied. If it be correct, then the power of Mr. Cochran to
apply this sum of money in discharge of the bond, and in ex-
oneration of the sureties to it, is co-extensive with that of the
United States to make the same application of it. Tf then M.
Cochran had without any assignment of his property paid this
money into the Treasury, with a divection that it should be
applied to the bond, he would have exercised a right which
the law gives to every debtor, * * * Does the trans-
for of this money to the sureties change the law of the case?
‘We think not. It has been very properly argued that t.}le :'ti‘-t
of Congress gives to the debt due to the United States priority
over debts due to individuals, but not to one part of the dolft
due to the United States over any other part of it; nordoes it
vest the property absolutely in the United States, though it
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gives them the right to pursue it for the purpose of appropria-
ting it in payment. It would seem to follow, that the right to
apply payments whilst the money is in the hands of the debt-
o, is not affected by the act of Congress, but remains as it
would stand independent of that act. If then the sureties had
declared to the Treasury Department that the money was re-
ceived from Mr. Cochran, to be paid in discharge of their bond,
and had tendered it in payment thereof, we think the tender
would have been valid, and might have been pleaded in a suit
on the bond.” 1

This was a case where there was a legal priority in the cred-
itor, where there existed a quasi lien, or a restriction upon the
power of the debtor to dispose of his property, so as to exempt
it orits value from the claim of the ¢reditor. In the case under
consideration, no such restriction existed; no lien by jude-
ment or other specific elaim upon the property conveyed in
trust to Stamps; and no evidence having been adduced of a
frandulent purpose in making that conveyance, no valid objec-
tion is perceived to an application of the proceeds of that con-
veyance towards the indemnity of the surety; and these pro-
ceeds, together with the amount of the sheriff’s fee bills eol-
lected, it is shown by the tesfimony, are far short of the
penalty of the bond discharged by the surety.

The right to any surplus which, upon a settlement between
the appellee and Bland or his representatives, may remain in
the hands of the former, we regard as not involved in nor per-
tinent to this controversy, which relates regularly and exclu-
sively to the question whether the appellee, as the surety for
Bland, has fulfilled the exigency of his bond by a satisfaction
of the penalty.

In answer to the objection which has been urged, and
!‘0111](1@(] on the alleged sacrifice of the property of the appellee
i the sale under the judgments of the Planters’ Bank, it may
!ie remarked, that the relevancy or foree of such an ohjection
1.‘~:‘ 10t perceived. The questions here are these, and these only,
Viz:* whether the penalty of the bond executed by the appellee
hius been satisfied, or whether there remains still a portion of
that penalty of which the appellants can claim the benefit?




SUPREME COURT.

Rickmond v. City of Mitwaulkie.

The judgments in favor of the bank, the levy upon the prop-
erty of the appellee, the sale and satisfaction to the full amount
of the penalty, ave facts all established of record. Whatever
sacrifice of the property of the appellee by these undoubted
proceedings may have been produced, is his loss, and his only,
and ean in no wise affect the validity of his release by the ful-
filment of his obligation.

The decree of the Cirenit Court is therefore affirmed, with
costs.

Deax Rrcamonp, ApPELLANT, 0. Thoe Crry of MILWAUKIE AND
Frrpixaxp Kusnn,

There being no speeial provision in the act of Congress regulating appeals from
the Distriet Court of the United States in Wisconsin, they are governed by the
general law of 1803.

By that act, no appeal will lie unless the sum or value in controversy exceeds two
thousand dollars.

Tits was an appeal from the District Court of the United
States for the district of Wisconsin.
The ease is stated in the opinion of the court.

It was argued by Mr. Brown for the appellant, upon which
side there was also a brief by Brown and Ogden, and by Mr.
Duolittle for the appellee.

As the case went off upon a question of jurisdiction, the
arguments and points of the counsel npon its merits arve omit-
ted. .

Mr. Chief Justice TANEY delivered the opinion of the court.

This is an appeal from the District Court of the United States
for the distriet of Wisconsin, exercising the powers of a Cir-
cuit Court.

Tt appears that a bill was filed in that court by the appellant,
praying an injunction to prohibit the conveyance of certain
lots in the city of Milwaukie, which had been seId_ﬁ.ar the
payment of city taxes assessed upon it by the corporation,
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