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Commiissioners of Knox County, Indiana, v. Aspinwall ef al.

Tuu Boarp or CommissioNers oF THE Couney or Kxox, PLAIN-
TIFrs IN Errow, v, Witnian II. Asprswari, Joseen W. Ar-
sop, Hexry Crauxcey, CHARLES GouLp, AND Samuks L. M.
Barzow.

Where the statite of a State provided that the board of commissioners of a cou nty
should have power to subseribe for railroad stock, and issue bonds therefor, in
case a majority of the voters of the county should so determine after & certain
notice should be given of the time and place of election, and the board sub-
scribed for the stock and jssued the bonds, purporting to act in compliance
with the statute, it is too late to call in question the existence or régulatity of
the notices ina suit against them by the halders of the coupong attaclied to the
bonds; who were innocent holders, in this collateral Way.

In such a suit, sccording to the true interpretation of the statute, the board were
the proper judges wheiher or not a majority of the votes in the county had been
¢ast in tavor of the subseription to the stock.

The bonds on their fice ifaport & compliance with the law under which they were
issued, and the purchaser was not bound to look further for evidence of a com-
pliance with the condition to the grant of the power.

A suit could be maintained upon the coupons, without the production of the
bonds to which they hiad heen attached.

THis case was brought up by writ of error from the Circuit
Court of the United States for the district of Indiana.
The case is stated in the opinion of the court.

It was argued by Mr. Reverdy Joluson and Mr. R. W.
Thompson for the plaintiffs in error, on which side there was
also a brief by Mr. MeDonald and My, Porter, and for the de-
fendants in error by Mr. Benjamin and M. Vinton, on which
side there was also a brief by Mr. Judah.

Upon the trial in the court below, the general issne and five
special pleas were filed. These pleas alleged the want of a
Previous legal notice ; that there ought to have been a notice
of the intention of the board to raise the subseription from
$100,000 to $200,000; that there was no record “of the judg-
ment of the board ;, that the bonds were issued all at the saine
time, and not at the rate of one-fifth per year, as tht‘a statute
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required ; and that the contract was in viclation of the sixth
section of the tenth article of the Constitution of Indiana,
which took effect on the 1st of November, 1851. :

To these pleas there was a demurrer, which was sustained
by the Circunit Court.

The counsel for the plaintiffs in error contended that the
demurrer admitted these facts; that the bill of exceptions con-
tained also prayers to the court, which were refused, and in-
structions given to the jury, upon both points of which there
was error; ‘that corporations conld not go beyond their powers,
and of course the board could only bind itself according to law ;
that the plaintiffs were bound to inquire into this; that the
notice was only published three times in a weekly newspaper;
that it was the policy of the board to keep back the notice as
long as possible; that the law did not authorize the issue of
coupons, because it said that interest should be paid to the
holder of the bond.

The counsel for the defendants in error contended that the
act must be liberally construed for the objeets set forth, as the
act itself directed should be done; that bonds were usually
issued with coupons, and were authorized by the statutes of
Indiana; that the validity of the election might have been
tested by any elector interested, (Revised Statutes of 1843, p.
140 to 142;) that no proceeding can now be had to call it in
question; that a purchaser had a right to presume that those
whom the law intrusted with the duty complied with all the
preliminary acts which it enjoined on them, and that it was not
necessary to produce the bonds in court.

~Mr. Justice NELSON delivered the opinion of the court.

This is a writ of error to the Circuit Court of the United
States for the district of Indiana.

The suit was brought in the court below against the board
of commissioners of Knox county, to recover the amount due
upon two hundred and eighty-four conpons, each for the sum
of sixty dollars, the whole amounting to the sum of seventeen
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thousand and forty dollars. The coupons were payable at the
North River Bank, in the city of New York—one hundred and
forty-two of them on the 1st of March, 1856, and the remain-
ing number on the 1st of March, 1857, These coupons were
originally attached to one hundred and forty-two bonds issued
by the defendants, for §1,000 each, the bonds payable at the
bank above mentioned, twenty-five years from date, to the
Ohio and Mississippi Railroad Company, or bearer, with in-
terest at the rate of six per cent. per annum, payable annually
on the 1st of March, at the bank, upon presentation and de-
livery of the proper coupons hereto attached, by the auditor
of said county.

The coupons declared upon and sought to be recovered are
those which were attached to these one hundred and forty-two
bonds, and represented the interest due thereon on the first of
March, 1856 and 1857. The plaintiffs are the holders and
owners of these coupons.

The main ground of the defence set up and relied on to
defeat the recovery is, that the defendant, the board of coms
missioners, possessed no authority to execute, or to authorize
to be executed, the bonds or coupons in guestion; and hence,
that they are obligations not binding upon the county of Knox,
which this board represents. Our chief inquiry, therefore, will
be, whether or not these several obligations were executed and
put into circulation, as evidences of indebtedness, by compe-
tent and legal authority.

The defendant is a body corporate, under the laws of the
State of Indiana, by the name of the board of commissioners
of the county, and very large powers are conferred upon it in
matters relating to the police and fiscal econcerns of the county.
The auditor of the county is to act as its clerk, and the sheriff
isto attend its meetings and execute its orders. It has a common
seal, and copies of its proceedings, signed and sealed by the
elerk, are evidence in courts of justice. It has power to dis-
pose of the property of the county; to adjust accounts against
it; to raise revenue, and examine accounts of disbursing offi-
cers; and an appeal lies from its decisions to the Circuit Court.
(1 R. 8. of Indiana, pp. 180, 187.)
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On the 14th February, 1848, the Legislature of Indiana in-
corporated the Ohio and Mississippi Railroad Company, and
by the 12th section of the charter provided as follows:

“It shall be lawful for the county commissioners of any
county in the State of Indiana through which said railroad
passes, for and in behalf of said county, to authorize, by order
on their records, so much of said stock to be taken in said
railroad as they may deem proper, at any time within five

vears after opening the books of subscription to said stock:
Prow?{’r{ however, That it ghall be, and is hu‘&.b) made, the
duty of said county commissioners, in any county through
which said railroad may pass in the State of Indiana, to sub-
seribe for stock for and on behalf of said county, if a majobity
of the qualified voters of said county, at any annual election,
within five years after said books are opened, shall vote for the
same.” (Sess. Laws 1848, page 619.) «

This act was amended on the 15th January, 1849; and in
the second section it was declared to be the duty of the sheriffs
of the counties—and, among others, Knox county, the one in
question—forthwith to give notice of an election to be held on
the first Monday of March then next, to determine whether
said county would subscribe for the stoek of the Ohio and
Mississippi Railroad Cowmpany, &e.; and if a majority of the
votes shall be given in favor of the subseription, the county
board of commissioners shall subseribe to said stock, &e., for
the county, to an amount not less than $100,000; Provided,
That the county board of any of said counties may, within
one week prior to the said election, inerease or lessen the
amount to be subscribed, of which notice shall be given at the
different precinets of said county on the day of the election, &e.

The third section provided that the county subseription shall
be payable in county bonds, bearing interest at the rate of six
per cent. per anuum, payable annually on the first day of
March, redeemable at such time and place as the directors of
the company may determine, within thirty years from the date
of the subscription. The section then provides for the levying
of a tax annually upon the county by the board of commission-
ers, to meet the accruing interest on the bonds.




DECEMBER TERM, 1858. 543

Commissioners of Knox County, Tndiand, v. Aspinwall et al.

The plaintiffs gave in evidence, on the trial, that at a meeting
of the board of commissioners of the county of Knox, on the
26th February, 1849, it ordered, under the power given in the
second section above referred to, that the county subseribe
$200,000 of the capital stock of the Ohio and Mississippi Rail-
road Company. And, also, that at a meeting on the 25th Oc-
tober, 1850, after reciting that, in accordance with the wishes
of the voters of the county, as expressed at the election held for
that purpose in the several townships on the first Monday of
March, 1849, it is ordered that the auditor, in the name and
for the county of Knox, subscribe to the eapital stock of the
Ohio and Mississippi Railroad Company four thousand shares
of fifty dollars each, or the sum of $200,000; and that the audi-
tor be authorized to vote at all elections and meetings of stock-
Liolders, or to appoint a proxy in his stead. And that, in pur-
suance of this direetion, the auditor subscribed the four thou-
sand shares, and received certificates in the name of the board
of commissioners of the county for the same; and also executed
and delivered the bonds of the county, as provided for in the
third section of the act of 1849, attaching thereto coupons for
the interest. The bonds and coupons in question were issued
under this authority.

This is the substance of the case, as presented on the record.

The ground upon which the want of authority to execute
the bonds in question is placed, is the alleged omission o com-
ply with the requisition of the statute of 1849, in respect to the
notices to be given of the election to be held on the first Mon-
day of March, at which a vote was to be taken for or against a
subseription of stock to the railroad company. ;

It is insisted that an irregularity or omission in these notices
had the effect to deprive the board of this authority, or rather
furnish evidence that the power had never vested in it under
the act; and, further, that the plaintiffs are chargeable with a
knowledge of all substantial defects or irregularities in these
notices of the election, and not therefore entitled to the char-
-acter of bona fide holders of the securities.

The act in pursnance of which the bonds were issued is a
public statute of a State, and it is undoubtedly true that any
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person dealing in them is chargeable with a knowledge of it;
and as this board was acting under delegated authority, he
must show that the aunthority has been properly conferred.
The court must therefore look into the statute for the purpose
of determining this question; and upon looking into it, we see
that full power is conferred upon the board to subscribe for the
stock and issue the bonds, when a majority of the voters of the
county have determined in favor of the subseription, after due
notice of the time and place of the election. The case assumes
that the requisite notices were not given of the election, and
henee that the vote not has been in conformity with the law.

This view would seem to be decisive against the authority
on the part of the board to issue the bonds, were it not for a
question that underlies it; and that is, who is to determine
whether or not the election has been properly held, and a ma-
jority of the votes of the county cast in fayor of the subserip-
tion? Is it to be determined by the court, in this collateral way,
in every guit upon the bond, or coupon attached, or by the
board of eommissionérs, as a duty imposed upon it before
making the subscription?

The court is of opinion that the question belonged to this
board. The act makes it the duty of the sheriff to give the
notices of the election for the day mentioned, and then de-
clares, if a majority of the votes given shall be in favor of the
subseription, the county board shall subscribe the stock., The
right of the board to act in an execution of the authority is
placed upon the fact that a majority of the votes had been cast
in favor of the subseription; and to have acted without first
ascertaining it, would have been a clear violation of duty; and
the ascertainment of the fact was necessarily left to the inquiry
and judgment of the board itself, as no other tribunal was pro-
vided for the purpose. This board was one, from its orgahiza-
tion and general duties, fit and competent to be the depository
of the trust thus confided to it. The persons composing it were
elected by the county, and it was already invested with the high-
est functions concerning its general police and fiscal interests.

We do not say that the decision of the board would be con-
clusive in a direct proceeding to inquire into the facts pre-
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viously to the execution of the power, and before the rights and
interests of third parties had attached; but, after the author-
ity has been executed, the stock subscribed, and the bonds
issned, and in the hands of innocent holders, it would be too
late, even in a direct proceeding, to call it in question. Muech
less ean it be called in question to the prejudice of a bona fide
holder of the bonds in this collateral way.

Another answer to this ground of defence is, that the pur-
chaser of the bonds had a right to assume that the vote of the
county, which was made a condition to the grant of the.power,
had been obtained, from the fact of the subseription, by the board,
to the stoek of the railroad company, and the issuing of the bonds.

The bonds on their face import a compliance with the law
under which they were issued “This bond,” we quote, “is
issued in part payment of a subscription of two hundred thou-
sand dollars, by the said Knox county, to the capital stock,
&e., by order of the board of commissioners,” in pursuance of
the third section of act, &c., passed by the General Assembly
of the State of Indiana, and approved 15th January, 1849,

The purchaser was not bound to look further for evidence
of a compliance with the conditions to the grant of the power.
This principle was recently applied in a case in the Court of
Exchequer in England. (6 Hllis & Blackburn, p. 827, The
Royal British Bank ». Tarquand.) It was an action upon a
bond against the defendant, as the manager of a joint stock
company. The defence was a want of power under the deed
of settlement or charter to give the bond. One of the clauses
in the charter provided that the directors might borrow money
on bonds in such sums as should from time to time by a gen-
eral resolution of the company be authorized to be borrowed.
The resolution passed was considered defective. Jervis, Ch.
B., in delivering the judgment of the court, observed: “We
may now take it for granted that the dealings with these com-
panies are not like dealings with other partnerships, and that
the parties dealing with them are bound to read the statute
and the deed of settlement. ‘But they are not bound to de
more. And the party here, on reading the deed of settlement,
would find, not a prolubition from borrowing, but a permission

VOL. XXI. 35
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to do so on certain conditions. Finding that the authority
might be made complete by a resolution, he would have a right
to infer the fact of a resolution authorizing that which, on the
face of the document, appeared to be legitimately done.” (See
also 5 Ellis and BL, p. 245, 8. C., and 25 E. L. and Eq., p. 114,
Macle ». Sutherland.) The principle we think sound, and is
entirely applicable to the question before us.

A question was made upon the argument, that the suit could
not be maintained apon the coupons without the production
of the bonds to which they had been attached. But the answer
is, that these coupons or warrants for the interest were drawn
and executed in a form and mode for the very purpose of sep-
arating them from the bond, and thereby dispensing with the
neeessity of its production at the time of the accruing of each
instalment of interest, and at the same time to furnish com-
plete evidence of the payment of the interest to the makers of
the obligation.

Some other minor points were made in the case upon the
argument, which we have considered, but which it is not im-
portant should be particularly noticed. We are satisfied the
judgment below is right, and should be affirmed.

Mr. Justice DANIEL dissenting,

In the case of the Knox County Commissioners ». Aspinwall
et al., it is my opinion, in the first place, that the Circuit Court
had not jurizdiction of the ecause, one of the parties being a
‘corporation; and, secondly, I think that the commissioners
being known to be a party, it was the duty of those who dealt
with them to ascertain the extent of their powers.

Tae Boarp or CommissioNers or-raE County oF KNoX, PLAIN-
rIFEs IN ErRoRr, 2. Davip €. WALLA¢E.

The decision of the court in the preceding case again affirmed.

Turs case was brought up by writ of error from the Cirenit
Court of the United States for the district of Indiana.
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