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Smith v, Orton.

It is ordered that the judgment of the Circuit Court be af-
firmed. :

GrorgE SMITH, APPELLANT, v. Jony J. OrroN.

After various proceedings in the mode of deeds, bonds, &e., the legal title to &
piece of property became vested in one person, and the equitalle title in an-
other.

The holder of the equitable title has a right to file a bill against the haolder of the

legal title; to compel him to eonvey such legal title upon clearing off the en-
cumbrances.

This right is not destroyed by the circumstance that the holder of the legal title
hiad suceeeded in a suit againgt another holder of the legal title, to which snit
the holder of the equitable title was not a party.

The fact that neither party is in actual possession of the premises is of no conse-
quence; because the controversy is with respect o the legal title.

Trrs was an appeal from the District Court of the United
States for the district of Wisconsin. '

It was before this court at a prior term, and is reported in
18 Howard, 268. It is proper to remark that the bill, in this
case; set forth that the controversy in the State court, which
was referred to in 18 Howard, had become terminated.

The facts of the case are stated in the opinion of the court.

! It was. argued by Mr. Doolitile for the appellant, upon which
side there was also a brief by Mr. Brown, and by Mr. Glillet

for the appellee, upon which side there was also a brief by Mr.
4‘1&?{?}&’?.

Mr. Justice CATRON delivered the opinion of the court.
The bill was demurred to, and the demurrer sustained below,
and the facts appear only on the face of the bill. Davis held
the legal title to the two lots (Nos. T and 8) in dispute, lying in
ornear the city of Milwaukee, in the State of Wisconsin. Davis
held the legal title as trustee for Otis Hubbard. In June, 1851,
Hubbard, for a good and valuable consideration, conveyed the
Premises to Joachim Gruenhagin, by a deed in fee, by which
the grantee became seized of the entire interest of Hubbard.
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In December, 1852, Gruenhagin, for a good and valid consid-
eration, conveyed the premises to James.S. Brown; and in
January, 1853, Brown, for a valuable consideration, eonveyed
to the complainant, Smith. The complainant afterwards also
got deeds from Davis and Knab.

Huabbard had gold two other lots in Milwaukee to one Schram,
the title to which was outstanding in the names of persons re-
siding beyond the State of Wisconsin. Schram required secu-
rity for the title from Hubbard.

Butler, a relation of Hubbard, got Knab to give a bond
for title, binding himself jointly with Butler, as security to
Schram.

To secure himself against loss for his undertaking to
Schram, Hnab required of Hubbard security to indemnify
him, should Hubbard be unable to make a title to the lots
sold to Schram ; and Hubbard got Davis, who held the legal
title to the lots, to convey them to Knab as security, and for
no other congideration.

On the same day (22d of July, 1848) that the title bond to
Schram was made, Knab executed to Butler a bond covenant-
ing that if Butler would procure the deed from the trustees of
Hubbard, and eomply with the bond to Schram, he (Knabj
would convey the lots to Butler, for which he held Davis's
deed ; Butler failed to procure the deed, and Hubbard did so
himself. '

In March, 1851, Butler assigned Knab’s bond to Orton, the
respondent.

Hubbard never received any consideration whatever for the
lots thus transferred; and it is alleged that the bond from
Knab to Butler was a secret and fraudulent contrivance on
the part of Butler, to cheat ITubbard and obtain his property,
and that he was defranded thereby.

Smith obtained a deed for the lots from Davis, and also one
from Knab; but as Davis had no interest, having long previ
ously conveyed to Knab, nothing passed by his deed, unless,
as is assumed by the bill, an equity of redemption resulted to
Dayvis,

And, as Orton had filed a bill in a State court against Kuab,
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which was pending when Smith took his deed from Knab, and
as Knab was not allowed to disavow his own bond, Orton got
a decree against Knab for a conveyance of the legal title,
(which conveyance was regularly made,) and therefore the
deed from Knab to Smith was of no value. Having been
made whilst the suit was pending, it could only have any
useful effect on the contingeney of Knah's successful defence.

Orton having succeeded, his decree related to the commence-
ment of the suit, and gave him the elder and better legal title,
Smith's deed being “subservient to the rights of the parties
in litigation.” (1 Story’s Com. Eq., 8. 406.)

Orton has the legal title, beyond dispute. Smith is assert-
ing Hubbard’s equity and Davis’s right of redemption ; and
prays by his bill, among other things, “that Orton be decreed
to release to him (Smith) all claim or interest in said lots.”

Neither party has, or ever had, actual possession of the
premises ; nor is this of any consequence, as the contest is for
the legal title.

Butler certainly had neither a legal nor equitable interest in
the property when he sold to Orton. e held Knab's title
bond, with full knowledge that Knab held as trustee for Hub-
bard.  And this bond was assigned to Orton, who, according
to the allegations of the bill, took it with” Hubbard’s equity
inhering to it,

What effect Orton’s decree against Knab may have to pro-
tect Orton under the legal title, on a plea of bona fide purchaser
of an equity, we decline to decide; nor will we discuss the
(uestion, as this cause may again come before this court, and
wvolve that question.

The remaining question for consideration is, whether Smith
can be heard in a court of equity, being an assignee of an
¢quitable interest in contestation.

Gruenhagin purchased and took a deed for Hubbard’s equity,
an.d was clothed with his interest before any litigation was in-
Stitited affecting the title. And as neither Gruenhagin,
Brown, nor Smith, were parties to the suit of Orton against
K“"}b, the decree against Knab did not in any wise impair the
“quity obtained from Hubbard, who likewise was no party to
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that suit, and who had conveyed to Gruenhagin before it was
commenced. :

Hubbard’s equitable title being distinet from the legal title
in controversy between Orton and Knab, no reason existed
why it should not be the subject of a bona fide sale, and trans-
fer by deed, in like manner that a mortgagor’s equity may be
sold and conveyed. After a mortgage debt is discharged, the
mortgagor or his assignee may compel the mortgagee or his
assignee to surrender the legal title. And that is substantially
the case the bill makes; for after ITubbard satisfied Schram’s
bond made for title by Knab and Butler, Knab held the naked
legal title, with an undoubted right in Hubbard to eall for its
surrender. And his assignee stands on the same footing. (4
Kent's Com., 157.) And s=o the statutes of Wisconsin in effect
provide. (Revised Statutes of 1849, ch. 59, see. T; ¢h. T,
gecs. 6. and 7.)

‘We are of the opinion that the court below erred in sustain-
ing the demurrer to the bill, and order the decree to be re-
versed, and remand the cause, with directions that the Distriet
Court proceed in it according to the 34th rule of this court,
governing chancery proceedings.

Rurus ALLEN AND OTHERS, LIBELLANTS AND APPELLANTS, U.
Hexry L. NewBerry, CLAIMANT oF THE STEAMBOAT FAsH-
1oy, &c.

The act of Congress passed on the 26th of February, 1845, (5 Stat. at L., 726,
confines the admiralty jurisdiction of the Federal courts upon the lakes to mat-
ters of contract and tort arising in, upon, or concerning steamboats and other
vessels employed in the business of commerce and navigation between ports
and places in different States and Territories upon the lakes.

It does not extend, therefore, to & case where there was a shipment of goods from
a port in a State to another port in the same State, both being in Wiseonsin,

And this is so, although the vessel was a general hip, and bound, upon the voy-
age in question, to Chicago, a port in the State of Illinois, ;

What would be done in a case of general average, the court does not now decide

Tais was an appeal from the Distriet Court of the United
States for the district of Wisconsin, sitting in admiralty.
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