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Silsby et al. v. Foote.

The regular mode of proceeding would have been to dismiss
the appeal in this court, pray for another appeal in the court
below, and for a summons and severance, so that the defend-
ants desirous of an appeal might take it, without the concur-
rance of those defendants who were opposed to it. Had the
appeal been prayed in open court, and entered upon the record,
the judge below might well have refused it, as the legal steps
for its allowance were not taken. Under such circumstances,
it was the duty of the judge to act in the presence of the op-
posing counsel. (Owings et al. ». Kincannon, 7 Peters, 399;
Todd et al. v. Daniel, 16 Peters, 521.)

Whether an application might not have been made to this
court to correct the irregularity of the appeal, is not before us
under the rule for the mandamus. The writ is refused.

Hoxracr C. SILSBY ET AL., APPELLANTS, v. ELISHA F0OTE.

Where an appeal from a decree is taken within ten days from the renditio.n t_)f the
decree, it is in time to operate as a supersedeas; and so, also, if taken within ten
days after the decree is settled and signed.

Tars was an appeal from the Circuit Court of the United
States for the northern district of New York, sitting as a court
of equity. -

There were two cases upon the docket, with precisely the
same caption, one numbered 54, and the other 106. ey

The case in question was the one numbered 106, which it
was moved to dismiss, for the following reasons:

And the said appellee comes into court at the Deqember
term thereof, 1857, and moves the said court to disqnss the
appeal in this cause, docketed as No. 106 at the said term,
upon the ground that there had been previously taken by the
said appellants an appeal from the same portions of the decree
made below, which are appealed from in this cause, and which
prior appeal is still pending and undetermined in this ‘cour§§
and such motion will be made upon the records filed in this
cause, and in cause No. 54 on the docket for December term,
1857. R. H. GILLET,

December 18, 185T7. Of Counsel for Appellee.

Mr. Glillet's argnment was as follows: ;

Foot sued Silsby and others in equity in the Circuit Court
for the northern district of New York, for violating his patent.
A final decree was rendered therein on the 28th day of August
1856. Qn the 4th of September thereafter, the defendants, by
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Samuel Blatchford, their solicitor, petitioned for an appeal
from certain portions of the decree, which was allowed on the
6th September, by Mr. Justice Nelson, being within ten days -
of the date of the decree. Upon this appeal, the record of the
proceedings were sent, and have been printed, and the case
stands as No. 54 on the docket for the present term. (See
Record in No. 54, Record, pp. 1, 3.)

The decree was enrolled on the 11th day of December, 1856,
on which day the same solicitor, in behalf of the defendants,
presented a second petition of appeal from the same portions
of the decree, which appeal was allowed on the same day, by
N. K. Hall, district judge, and this appeal is now before the
court at the present term as No. 106. (See Record, pp. 1, 8.)

A motion is now made by Foot, the appellee, to dismiss the
last-mentioned appeal, of which due notice has been given.

The question presented is, which of the two periods is the
one contemplated by the twenty-second section of the judiciary
act of 1789, which provides, “that final judgments and decrees
may be removed and reaffirmed in the Supreme Court, and
which shall not be done, however, except within five years
after the rendering or passing the judgment or decree complained
of” (1U.8. L., 84, 85, sec. 22.) _

When was the decree passed—at the time of the hearing
and actual decision, or when it was enrolled ?

This question is answered by reference to the mode of doing
dusiness in a court of equity. The court sits and decides, and
1ts clerk or other officer enfers the same in the minutes of the
proceedings of the court. This is the act of the court perform-
g its highest judicial functions. All that follows, whether
performed by the clerk or judge, is merely carrying out the
Judicial determination, and authenticating it. The decision,
or rendering, or passing, has been made; and what is subse-
quently done is mere authentication.

“Toenrol” means “to register, to enter on the rolls of chan-
gery or other courts, to make a record.” (Bouvier, 1 vol., 469.)

‘Enrolment—the registering or entering on therolls of Chan-
cery, King’s Bench, Common_ Pleas, or Exchequer, or by the
clerk of the place of the record of the Quarter Sessions of any
lawful,” &c. " (Ib., Inc. L. Dic.)

Curtls,.m his Commentaries, (p. 284,) speaks of the time when
?u%fscree 18 “pronounced,” as the time from which the statute

At page 534 he speaks of the ¢“date of the final decree;” if
:ggs:led from in ten days thereafter, it will operate as a super-

8.

Appeals have been recognized on appeal before docketing
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or enrolling. In Royw. Law, 8 Cranch, 179, a decree for a sale
on a mortgage was held to be a final decree which could be
appealed from.

In Whiting ». Bank of U. 8., 13 Peters, 6, 15, the same de-
cision was made.

Story, J., said the party had a right to appeal as soon “as the
decree was pronounced.” Michond ». Girod, 4 How., 503, pro-
ceeded upon the same ground.

In Forgay ». Conrad, 6 How., 201, 203, the above cases were
cited and approved.

Bank of the U. 8. v. Daniel, 12 Peters, 32, p. 52. The whole
of the matter in dispute has reference to the date of the decree.

Corning v. The Troy Iron and Nail Factory, 15 How., pp.
451,459, 465, 466, is a case to show that there can be no second
appeal where the subject-matter has been removed from the
court below.

In the present case, the matters appealed from in December
had been removed from the court below in September, and
there was nothing left for the second appeal to act upon.

Mr. Blatchford opposed the motion.

This is a motion to dismiss No. 106, on the ground that a
prior appeal has been taken in No. 54, from the same parts of
the same final decree.

‘What is the decree?

The question is, which is regular? i

If the appeal in 106 is irregular, it is because the appeal in
54 is regular. If the appeal in 106 is regular, then the appeal
in 54 is irregular. The reasons for taking the two appeals
were these: Practically, there is no difference to defendants,
except as to the return in No. 106. (See rules 31 and 32, a8
to complete record.) The court will see why return was 80
made in 106. Cross appeal in 158, return made in same man-
ner. Taking 54 and 106 together, there is a complete 'rocord;
and even though the court dismiss 54, they may consider the
return in 54 as forming part of the return in 106, as the clerk
says, in his return in 106, they do. And if the court deny
the motion to dismiss 106, they will please consider us as mov:
ing to dismiss 54, which motion would of course be granted,
if the motion to dismiss 106 is denied; and then as moviLg,
if necessary, under rule 32, for a certiorari to complete the
record in 106. We desire the court to dispose now of all
questions of practice connected with these cases, so that if 106
stands for hearing, it may stand with a complete re_cord. The
defendants ought not to suffer for the clerk’s mistake, but,
without a certiorari, the court can order the record in 54 to re-
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main here, and form a part of the record in 106, though the
appeal in 54 is dismissed.

By p. 22 of the judiciary act of 1789, as modified by p. 2 of -
the act of March 3, 1803, (chap. 40,) an appeal from a final
decree is to be taken within five years after rendering or passing
the judgment or decree complained of.

By p. 28 (as so modified) the appeal is a supersedeas, and
stays executlon in cases only where the appeal is taken, and a
copy lodged for the adverse party within ten days (Sundays
exclusive) after rendering the judgment or passing the decree com-
plained of, until the expiration of which ten days, execution
shgll not issue in any case where an appeal may be a super-
sedeas.

What is the passing of the decree?

Under p. 23, we think it is the recording and enrolling of the
decree, in such shape that the party entitled to execution on it
can immediately issue his execution. The party is to be stayed
for having his execution for ten days after the time when he
would otherwise be entitled to it, and the ten days do not begin
to run till he would be at liberty, but for this stay, to issue his
execution.

Therefore, taking pp. 22 and 23 together, the decree is passed,
when it is in such a state that an execution can be issued on
1t, if there be no stay by appeal.

How it is as to the decree. (See pp. 10 and 11, of No. 106.

Award to pay certain sums, and interest and costs to be taxed,
and interest, then execution is given for such costs, and for the
sums decreed. He cannot have any execution till his costs are
taxed. This is by the decree itself.

But beyond that, by general equity practice, he can have
0o execution till the decree is signed and enrolled. Here the
record says (p. 11) that this final decree is signed and enrolled
Dec. 11th, 1856, and the appeal in 106 was taken the same day.

hy can’t he have execution till the decree is enrolled? Be-
;‘f‘}lse, téll then, the decree is open for rehearing; but after that

18 not.

Rule 88 in equity says, “No rehearing shall be granted after
the term at which the final decree of the court shall have been
entered and recorded, if an appeal lies to the Supreme Court.”

nry alone does not cut off rehearing. The decree must be
recorded, to cut off a rehearing. Recording is enrolling. There-
fore, there can be a rehearing till the decree is recorded or
énrolled, and there can be no execution till a decree is en-
rolled. “And the right to execution on the one side gives, under
Pp. 22 aqd 23, the right to appeal on the other side. Because tl-le
act manifestly contemplates that the decree is not passed till
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the right to execution under it is ripened. Because the ten
days spoken of in p. 23 are to run from the passing of the
- decree, and during that ten days there is to be no execution.
Hence, to make the provisions all harmonious, the right to
issue execution, but for the stay, must be simultaneous with
the passing of the decree.

Now, is it laid down in all the books that there can be no
execution till enrolment, and that enrolment is necessary to
make the decree a record? (1 Barb. Ch. Pr., 342, 2 Dan.; Per-
kins, ed. of 1846, 1220, 1221.) It will not, till enrolment, be
treated by other courts as a record. The reason given is, be-
cause, till then, it is open for rehearing. Hence in rule 88 the
word recorded is used, which means made a record by enrol-
ment.

Till enrolled, it can’t be pleaded in bar to another suit for
the same matter. (Same reference as above.)

In England, the time for appeal runs two years from the en-
rolment. (8 Dan., 131.)

Besides, under p. 22, in connection with the act of Dec. 12,
1794, on an appeal which is to be a stay, security is to be given
for the amount recovered below, damages and costs. (Catlett
v. Brodie, 9 Wheat., 553.) How can the amount recovered be-
low, for which this security is to be given, be ascertained till
the costs are taxed and the decree enrolled?

The views we maintain seem to follow from those announced
by this court in Forgay v. Conrad, 6 How., 204. *When the
decree directs the defendant to pay a certain sum of money to
the complainant, and the complainant is entitled to have such decree
carried immediately into execution, the decree must be regarded as
a final one.”

Here a sum of money is directed to be paid, but there can
be no execution on the decree till the costs are taxed and the
decree is signed and enrolled. Therefore, on the 28th of Au-
gust, 1857, the plaintiff was not entitled to have the decree
carried immediately into execution, and the appeal in 54 Was
irregular. b

As to arguing the cross appeal in 158 with tl.le orlgm_al ap-
peal, whether it be 54 or 106, the record in 158 is not printed.
‘We prefer to wait.

Plaintiff might have taken his cross appeal as early at least
as Dec. 11, 1856. He waited till July, 1857, It is his own
fault. We had to appeal, to stay execution.

Mr. Justice NELSON delivered the opinion of the court.
This is a motion to dismiss an appeal docketed as 52-
106, on the ground that a previous appeal, docketed No. o4
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had been taken by the same parties, and from the same por-
tions of the decree below. The final decision had been made
by the court, between the parties, on the coming in of the mas-
ter’s report on the 28th August, 1854, and an appeal duly
taken on the 4th September following. The decree was special
in its terms, and was not settled or signed by the judge till the
11th December, 1856, on which day the second appeal was
taken. As the appellant desired to appeal within the ten days,
so as to stay execution, the second appeal was taken for abun-
dant caution, as there might be a doubt from which period the
ten days should be counted, namely, the time of the final de-
cision of the court, or of the signing and filing of the special
decree in form.

By the twenty-second section of the judiciary act, modified by
the second section of the act of March 8, 1803, an appeal from
afinal decree must be taken within five years after the render-
ing or passing of the judgment or decree complained of. And
by the twenty-third section, as modified above, the appeal is a
supersedeas, and stays execution in cases only where it is taken
and a copy lodged for the adverse party within ten days (Sun-
days exclusive) after rendering the judgment or passing the
decree complained of. The time to be taken as when the
Judgment or decree may be said to be rendered or passed may
admit of some latitude, and may depend somewhat upon the
usage apd practice of the particular court. In the case of a
simple judgment or decree, such as an affirmance or reversal,
and the like, there would seem to be no difficulty in taking
the appeal at any time within the ten days after the decision
on the case was pronounced. But where the decree is special,
and its terms to be settled, there is a propriety in waiting for
lts settlement before taking the appeal. Whether taken or
Lot, may sometimes depend upon the decree as settled. In the
second circuit, with the practice of which I am the most famil-
1ar, 1t is supposed by many of the profession that the proper
time for taking the appeal in such a case is after the settle-
ment of the decree. ~As this court, however, has always held,
tha‘? if an appeal is taken in court at the time of rendering the
decision, or during the term, no citation is necessary, and as
&gpeals are, perhaps, more frequently taken within the ten days
%ter the decision is pronounced and entered on the minutes

Y the clerk, it may be admitted that when thus taken it is
rizgular, and stays execution in the court below. And we are
ia %0 of opinion, that if taken within ten days after the decree
tsl!1 settled and signed by the judge, and filed with the clerk,

at it is in time to stay the proceedings. The recognition of
® two periods from which the ten days may be counted
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becomes necessary, on account of the difference in the modes
of proceeding and practice in the different circuits. This ques-
tion cannot arise in England, as the time for appeal runs two
years from the enrolment of the decree. (8 Dan. Pr., 131)
The time of enrolment cannot well be adopted by this court,
as on many of the circuits it is understood, according to the
practice, no enrolment of the decree takes place.

As, upon our view of the case, presented on the motion, the
first appeal was regular, the one taken and standing on the
docket No. 106 should be dismissed.

TromAs JacksoN, WriLniaM HiepoN, AND ARCHIBALD OLDS,
OWNERS OF THE STEAMBOAT WETUMPKA, LIBELLANTS AND AP-
PELLANTS, v. THE STEAMBOAT MAGNOLIA, HER TACKLE, &c.,
WiLriam F. JAMES, MASTER, &c.

The admiralty jurisdiction of the courts of the United States extends to cases of
collision upon navigable waters, although the place of such collision may be
within the body of a county of a State, and may be above the flux and reflux of
the tide.

The District Courts exercise this jurisdiction over fresh-water rivers “navigable
from the sea,” by virtue of the judiciary act of 1789, and not as conferred by the
act of 1845, which extends their jurisdiction to the great lakes and waters “not
navigable from the sea.”

Tais was an appeal from the District Court of the United
States for the middle district of Alabama.

The case came up on an appeal from the judgment of the
District Court, dismissing the libel for want of jurisdiction,
after the following agreement had been filed:

Be it remembered, that on the trial of this cause, which was
a libel in admiralty, it was agreed that the question of jurs-
diction should be submitted to the court on the facts herein-
after stated, which were admitted to be true; and if the court
should be of the opinion that the court had jurisdiction of the
cause, then the cause should be submitted to a jury for trial
But if the court should be of opinion that it was without juris-
diction, the libel would be dismissed, and in the event an ap-
peal was taken to the Supreme Court of the United States,
and the judgment of that court should reverse the judgment
of this court, then the cause should be remanded to this court
for trial. g

The court agreed so to try the question of jurisdiction OI;
the facts, which are admitted to be as follows: The steamboae
Wetumpka was a vessel engaged in navigation and commerc
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