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The amount claimed is $216.39. We think this charge is
reasonable, and order it to be deducted from the principal sum
sued for, which is $1,112.83, and leaves $896.44 due of prin-
cipal, on which interest after the rate of six per cent. per annum
will be calculated, from 28d day of October, 1827, up to the
25th day of August, 1851, to be levied of the goods and chat-
tels of the estate of David H. Boyd in the hands of his admin-
istrator, John I. Boyd, the respondent, to be administered.

It is further ordered, that the decree of the Circuit Court
for the district of West Tennessee, dismissing the bill, be re-
versed, and that the cause be remanded to said court, for further
proceedings to be had therein.

Cuarres McMICKEN, APPELLANT, v. FRANKLIN PERIN.

Where this court affirmed a decree of a Circuit Court, which was, that a convey-
ance of property should be executed upon the payment of a sum of money; and
the Circuit Court proceeded to carry out its decree by issuing an attachment
against the party who refused to execute such conveyance, an appeal will not
lie to this court from the order directing the attachment.

The appeal must be dismissed, with costs, on motion.

Tu1s was an appeal from the Circuit Court of the United
States for the eastern district of Louisiana.

. It was before this court at a preceding term, and is reported
in 18th Howard, 508.

When the mandate of this court went down, the money
therem' mentioned was tendered to McMicken, who refused to
aceept 1t; whereupon, an order was obtained to attach him for
contempt, in refusing to make the conveyance required by the
decree. Whilst in custody of the marshal, he executed the

conveyance, and at the same time took an appeal from the
order to attach.

Mr. Taylor moved to dismiss the appeal, which motion was
OPDO%(} by Myr. Gillet.
Mr. Taylor referred to the cases of Watson v. Thomas, Lit

tell's Select Cases, (B Lit.,) 248; Carr v. Hoxie, 18 Pet., 462;
and Lovelace . Taylor, 6 Rob. R., 98.

Mr. Justice McCLEAN delivered the opinion of the court.

This is an appeal from the Circuit Court for the eastern dis-
trict of Louisiana,

'lj%le qefendagt,, Perin, in the year 1848, being desirous of
Purchasing the interests the Fletchers had in a plantation, with
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the improvements thereon, situated in the parish of East Baton
Rouge, in the State of Louisiana, applied to Charles McMicken,
a relation of his, living in Cincinnati, Ohio, to loan him five
thousand dollars for the purchase, which he agreed to do; and,
in order to secure McMicken, it was agreed that he should take
the title in his own name in trust, on condition that Perin
should pay him the money advanced. And it appears that,
under various pretences, McMicken sought to hold the planta-
tion as his property.

A bill was filed by Perin for a specific execution of the con-
tract, by a conveyance to him on the payment of the five thou-
sand dollars borrowed.

And after various proceedings were had and testimony ex-
amined, the court decreed that Perin, within six months, shall
pay McMicken the sum of $7,266.30, with interest thereon at
the rate of eight per cent., from the date until paid; and, on
the payment thereof, that McMicken shall convey to Perin the
undivided three-fourths part of the plantation aforesaid, in the
parish of East Baton Rouge. Subsequently, the time for the
payment of the money was extended three months. But this
order was afterwards annulled, and an appeal to the Supreme
Court from the decree was granted.

And afterwards, at the January term, 1857, on filing the
mandate of the Supreme Court of the United States aflirming
the decree of the Circuit Court, and upon showing that a ten-
der had been made of the sum of money specified in said de-
cree, and the interest thereon, by said Perin to said McMicken,
according to the terms of the decree, to wit, the sum of eight
thousand seven hundred and fifty-five dollars, which sum has
been deposited in this court in satisfaction of said decree by
Perin, and upon filing the affidavit of Perin that McMicken
refuses to convey the premises directed by said decree, the deed
being herewith filed, it is therefore ordered that said defend-
ant, Charles McMicken, do show cause, on Saturday, the 17th
instant, at 10 o’elock A. M., why an attachment should not
issue to enforce compliance with said decree. : 3

On the same day the mandate was entered, and prior to its
entry it was proved, by the affidavit of Perin, that a tender of
the above sum was made to McMicken, which he refused.

In answer to the rule to show cause why an attachment
should not issue against him, various reasons were assigned,
all of which were overruled by the court, and an attachment
was ‘ordered to issue to compel the defendant to execute a con-
veyance, as directed by the decree; and, further, that the de-
fendant should pay theé costs of the rule. From this decmpﬂ
the defendant prayed an appeal to the Supreme Court, whic




DECEMBER TERM, 1857. 135

Smith v. Corporation of Washington.

was allowed, and on which bond was given. This is the appeal
now before us, and which a motion is made to dismiss.

By the appeal from the former decree, the time within which
the money was required to be paid was necessarily suspended.
But that decree having been affirmed by the Supreme Court,
and remanded to the Circuit Court to be carried into effect,
nothing further was required to be done. The tender and de-
posit of the money in court was all that Perin was required to
do, to authorize the court to attach McMicken for a contempt,
in refusing to make the conveyance. This involved no new
question or decision, but was the ordinary means of enforcing
the original decree. In no sense was this a final decree on
which an appeal could be sustained. It is, in effect, the same
as ordering an execution on a judgment at law, which had
been affirmed on error, and remanded for execution to the
Circuit Court. It has been held that an order of sale in execu-
tion of an original decree is not a final decree, on which an
appeal will lie.  (Keene v. Warren, 13 Peters, 439.)

There are cases in which a second appeal may be taken, but
it must be founded on a procedure subsequent to the original
decree, and in a matter not concluded by it.

This appeal is dismissed, at the costs of appellant.

Axx C. SmrrH, USE oF CALEB CUSHING, PLAINTIFF IN Exrror, v.
THE CorPORATION 0F WASHINGTON.

The power granted by Congress to the corporation of the city of Washington, “to
open and keep in repair streets, avenues, lanes, alleys, &c., agreeably to the plan
of the city,” includes the power to alter the grade or change the level of the land
on which the streets by the plan of the city are laid out.

If, in the exercise of this power, an individual proprietor suffers inconvenience or is
put to expense, the corporation are not liable in damages.

TaIs case was brought up, by writ of error, from the Circuit
Court of the United States for the District of Columbia, holden
I and for the county of ‘Washington.

It was an action on the case brought in the Circuit Court by
Ann C. Smith, against the corporation of Washington, to re-
cover damages alleged to have been suffered by the plaintiff
by teason of the alteration of the grade of K stréet, in the city
of Washington, upon which street the plaintiff’s dwelling-
house and messuage were situated.

UPOp the trial in the court below, after much evidence had

cen given, the defendants’ counsel asked the court to give the

ollowing instruction, which was given by the court, and plain-
tff’s counge] excepted.
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