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charged with costs. In some of its features, that case is not 
unlike that which we have been considering.

Joseph ex parte (18 Ves., 340) establishes the same princi­
ple; also, Dickson, (1 Rose, 98;) Boslock’s case, (1 Dea. and 
Chit.,) the same. A like interpretation has been given to the 
fifth section of the act of 19th August, 1841, by Chief Justice 
Tenney, (in 31 Maine Rep., 192,) in the case of Humphrey and 
Small, and by Mr. Justice Hardy, in the case of Buckner & 
Stanton v. Calcote, (in 28 Miss., 390.) Both are able construc­
tions of the statute of the 19th August, 1841, from the statute 
itself, and they command our entire assent.

Our conclusions in this case are, that the Circuit Courts of 
the United States have not jurisdiction to annul or vacate the 
discharge and certificate in bankruptcy obtained in the District 
Court, upon imputations of fraud done in contemplation of 
bankruptcy by the bankrupt; or to give relief, either at law 
or in equity, in a suit brought by a creditor who had proved 
his debt under the commission, who had assented to the bank­
rupt’s discharge and certificate, and who has taken a dividend 
out of the bankrupt’s estate. These conclusions relieve the 
case of all difficulty, and make it unnecessary for us to discuss 
any of the other points which were made by counsel on either 
side in the argument.

We add a word more. It was frequently urged in the argu­
ment, by the counsel for the Complainants, that the demurrer 
of the defendant was a confession of the frauds alleged in the 
bill, and that therefore the Circuit Court had jurisdiction to 
give relief. d
. Our view of that demurrer is different. It is only a confes­

sion of all facts well pleaded, but in this bill none were so; the 
power of the court to give relief, and of the complainants to 
ring a suit, either at law or in equity, for the original debt 

Proved in bankruptcy, having been mistaken.
Ine dismission of the bill by the court below is affirmed.

Mr. Justice NELSON concurs in the result of the opinion 
of the court in this case.

James B. Teller and Thomas W. Swinney, Plaintiffs in 
&rror, v. Jonathan T. Patten and John J. Lane.

»Mrtwr^tion before the jury was, whether or not one of the defendants was 
larations n was ProPer for the court to exclude the dec-

ons made by the defendant in the absence of the plaintiffs.
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It was also proper not to confine the attention of the jury to declarations made at 
one particular time in the presence of one of the plaintiffs, but to allow all sim­
ilar declarations to be given in evidence, so that the jury could judge of the 
entire question of the existence of the partnership.

This case was brought up, by writ of error, from the Cir­
cuit Court of the United States for the district of Indiana.

It was an action of assumpsit, brought by Patten and Lane, 
merchants of New York, against the plaintiffs in error, mer­
chants of Fort Wayne, Indiana. The only question in the 
court below was, whether or not Swinney was a. partner of 
Teller, the declaration counting upon four promissory notes 
signed by Thomas B. Teller & Co. Under the instructions of 
the court, a verdict was found for the plaintiffs. The sub­
stance of the bills of exception is stated in the opinion of the 
court.

The case was submitted on a printed argument by J/r.
ford for the plaintiffs in error, and argued by Mr. 0. H. Smith 
for the defendants.

Mr. Justice McLEAN delivered the opinion of the court.
This case is brought here by a writ of error from the Circuit 

Court for the district of Indiana. . .
It is an action of assumpsit on four promissory notes signed 

by Thomas B. Teller & Co. A verdict was rendered, and a 
judgment entered, for $2,719.40. ' ,

Certain rulings of the court on questions of evidence wnicn 
were made during the trial, and to which exceptions were 
taken, present the points for consideration. . .

Evidence was given to prove the partnership ot bwmney 
with Teller, which was denied, and which was the only con­
troverted fact in the case. Thomas P. Anderson, a wi ness, 
stated that in April, 1852, he introduced Swinney to divers mer­
chants in the city of New York, including the Pontiffs, as a 
person wishing to buy goods for Fort Wayne, as the fa ‘ 
law of Teller, and the capitalist of the concern, which was not 
denied by Swinney. Several other witnesses g^v® , 
conducing to prove that Swinney was a partner o -A 
had by his declarations and conduct at Fort Wayne ag 
occasions, in 1852 and 1853, held himself out to 
a partner of Teller, who was then ^g^8}^^^ 
chant, and that Swinney had suffered Teller to

It was further proved, by the book-keep er of 
that Swinney was in New York m June, 1854, P 
to the extension of the notes sued on, and in co
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Patten and Lane, the plaintiffs, he admitted that he was a 
partner of Teller & Co., in the house at Fort Wayne. About 
the same time, two of the daughters of Swinney testified that 
their father stated, at the Astor House, in New York, to Pat­
ten, one of the plaintiffs, that he was not a partner of Teller.

The defendants then offered several depositions, conducing 
to prove that Swinney, on his way to New Y ork, with Solomon 
D. Bayless, to purchase goods, &c., and to whom he said that 
he was not to be a partner with Teller, who was his son-in-law, 
that he intended to purchase a small stock to start him in busi­
ness, but that he had no further interest or connection in the 
matter. The same statement was made by Swinney to several 
persons in New York. Witness introduced him to a number 
of merchants in that city, and to those persons he did not rep­
resent him as the partner of Teller. This was before Thomas 
P. Anderson arrived at the city. At none of these conversa­
tions does it appear that plaintiffs were present, or either of 
them. Other depositions were offered to prove that on the 
trial of one Michael Dougherty for larceny, at Fort Wayne, in 
January, 1853, Swinney and Teller were both witnesses, in 
the absence of the plaintiffs, and both swore that Swinney was 
not a partner of Teller’s. But the court, on objection being 
made, overruled the depositions, which showed the declarations 
of Swinney made to different individuals at different times, in 
the absence of the plaintiffs, and also the oaths made by Swin­
ney and Teller in the criminal case stated, as incompetent, 
but the evidence of the two daughters of Swinney was not 
overruled.

After the evidence was given, and the argument of counsel 
closed, the defendant’s counsel requested the court to charge 
the jury, if they believed from the evidence that in June, 1854, 
Swmney told Patten, in New York, that he was not, and never 
had been, a partner of Teller, the plaintiffs could not after­
wards deal with him so as to bind Swinney, unless proof were 
made of a new authority given to him. But the court refused 
to give the instruction prayed for, and said, if the jury were 
satisfied, from the evidence, that Swinney was actually a part­
ner with Teller in the establishment at Fort Wayne, his dec- 
arations to the contrary to Patten, in New York, could not 

relieve him from liability in this action.
♦k + ®Y,eP^on was taken to the instruction refused and to 
mat which was given.

he instruction given on the evidence before the jury was 
L°Pe.rj It was the province of the j ury to determine the weight 
. »e bef°re them. The instruction asked by the de­

ant would have restricted this right, as it would have 
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thrown out of the case the evidence of the plaintiffs. The 
jury might believe that the remarks were made to Patten by 
Swinney, in the presence of his daughters, “that he was not, 
and never had been, a partner of Teller, at Fort Wayne,” and 
yet, from the plaintiff’s evidence, find them to be untrue. 
This statement is represented to have been made in 1854, some 
two years after the merchandise had been purchased. It is 
said this was prior to the extension of the notes; but that is 
immaterial, as the partnership debt had been long before in­
curred. No one can manufacture evidence for himself in such 
a case. The judge treated the evidence fairly by submitting 
it, with the other facts, to the consideration of the jury.

The depositions which related to the declarations of Swin­
ney, at different times and occasions, that he was not a partner 
of Teller’s, were properly suppressed ; they were not made in 
the presence of the plaintiffs, or their agent, and of which the 
plaintiffs could have had notice. The oaths said to have been 
made on a certain occasion, by Teller and Swinney, belong to 
the same category.

The existence of the partnership at Fort Wayne seems to 
have been proved to the satisfaction of the jury. The firm 
was known by the name of Teller & Co. This was the admis­
sion of a partnership in their course of dealing ; and if Swinney 
was not the partner, it would have been easy to prove who was.

The ruling of the court in the admission of the evidence to 
the jury, and the exclusion of that which was offered, was correct.

The judgment of the Circuit Court is affirmed, with costs.

J. M. Mattingly and Sarah Ann his wife, Appellants, v. 
John H. Boyd, Administrator of David H. Boyd, deceased.

By the laws of Virginia, where an absent defendant is sued, and a garnishee is found 
within the State having funds of the absent debtor in his hands, the court may 
either suffer the fund to remain in the hands of the garnishee, or be paid over o 
the attaching creditor, security being given in either case to refund the money 
upon a final decree. . . ,

Whilst the suit is pending, therefore, the money must be considered as in ti e cu 
tody of the court, and not liable to be sued for by the absent debtor agains i 
garnishee. ... ..

Consequently, the statute of limitations does not run whilst the suit 18 Pe^ in® ’ 
and if an action is brought against the executor of the garnishee after the ermi 
nation of the principal suit in sufficient time to clear the statute, a recovery mu 
be had. „

The garnishee having used the money, his executor must pay interest tro 
when the attachment process was served, up to the time of the death o g 
nishee—it being so claimed in the bill. . , , . t

The garnishee was entitled to a reasonable sum for the trouble which e
This was an appeal from the Circuit Court of the United 

States for the district of West Tennessee.
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