
THE DECISIONS
OF THE SUPREME COURT OF THE UNITED STATES, 

AT

DECEMBER TERM, 1857.

Benjamin F. Morgan, Plaintiff in Error, v. Alfred G. 
CURTENIUS AND JOHN L. GRISWOLD.

Where the Circuit Court adopted the construction of a State statute which was 
placed upon it by the Supreme Court of the State, the decision was correct; 
and a different construction of the statute subsequently placed upon it by the 
Supreme Court of the State will not authorize this court to reverse the judg­
ment of the Circuit Court as having been >p^»neously given.

This case was broughf bywritof error, from the Cir­
cuit Court of the United States the district of Illinois.

It was the same case wh^h. was before the court at the pre­
ceding term, as noti^diml» Howard« 8.

The case is sta^^Hhe opiai^poi the court.

It was argued by Mr. Washbume for the plaintiff in error, 
and Mr. Ballance for the defendant, upon printed arguments.

Mr. Washbume referred to the cases of Frisby v. Ballance 
2 Gilman, 141, and Frink v. Davit, 14 Illinois Reports, 304; 
and contended that the last decision had declared the law of 
the State, by which the deed of Bogardus to Underhill did not, 
by the subsequently-acquired title of Bogardus, pass the title 
in fee. The decision of the Circuit Court should be reversed, 
as being contradictory to the established law of the State.

Mr. Ballance admitted that the United States courts could fol­
low the State courts in the construction of their own statutes, 
and, when a new construction was adopted, could change and 
decide cases as they might arise, according to the new con­
struction. But he denied that the Supreme Court could gather 
up all the old cases which had been settled under the law as it 
then stood, and make them conform to the new law.
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2 SUPREME COURT.

Morgan v. Curtenius et al.

Mr. Justice GRIER delivered the. opinion of the court.
The plaintiff in error, who was also plaintiff below, brought 

his ejectment for certain lots in the town of Peoria. On the 
trial, he gave in evidence a patent from, the United States to 
John L. Bogardus, dated 5th of January, 1838; the will of 
Bogardus, proved 7th of July, 1838, in which he authorizes 
his executrix to sell his lands; a deed from the executrix, 
dated September 25th, 1845, to Seth L. Cole; also, a deed from 
Cole to Frink, and from Frink to plaintiff. The defendants 
claimed under Isaac Underhill, to whom Bogardus had conveyed 
by deed, dated 5th August, 1834, purporting, for the considera­
tion of $1,050, “to grant, sell, and convey,” to Underhill, all 
Bogardus’s “right and interest” to the land in dispute; “to 
have and to hold the same, unto the said Underhill, his heirs 
and assigns, forever.”

The defendants, moreover, proved that Underhill paid the 
purchase-money for the land, and took out the patent in 
the name of Bogardus, in whose name the entry had been 
made.

The plaintiff’s counsel then moved the court to exclude from 
the jury all the evidence given by the defendants. This mo­
tion was overruled, and the court instructed the jury that the 
plaintiff had no title to the premises claimed in the declara­
tion. To this instruction plaintiff’s counsel excepted, and 
now alleges it as error.

It was contended that the deed from Bogardus to Underhill 
was but an ordinary quit-claim deed, conveying only such in­
terest as the releasor had in the premises at the time of its 
execution; and being without any direct covenants of war­
ranty, or that implied in the terms “grant, bargain, and sell,” 
Bogardus was not estopped from evicting Underhill, under 
his legal title afterwards vested in him by the patent. The 
defendants contended, that however this might be at common 
law, the title acquired by Bogardus inured to the benefit of 
his grantee by virtue of the 7th section of the statute of Illi­
nois, passed in 1833, concerning conveyances of real property, 
which is as follows: “If any person shall sell or convey to 
another, by deed or conveyance purporting to convey an es­
tate in fee simple absolute in any tract of land or real estate, 
lying and being in this State, not then being possessed of the 
legal title or interest therein at the time of the sale of con­
veyance, but after such sale and conveyance the vendor shall 
become possessed of and confirmed in the legal estate to the 
land or real estate so sold and conveyed, it shall be taken and 
held in trust, and for the use of the grantee or vendee, and the 
conveyance aforesaid shall be held and taken, and shall be 



DECEMBER TERM, 1857. Ö

Wynn v. Morris et al.

as valid as if the grantor or vendor had the legal estate or in­
terest at the time of sale or conveyance.”

Now, this case was tried in the court below, on the 8th of 
June, 1849, and this section of the act of 1833 had been con­
strued by the Supreme Court of Illinois, as to its application 
to the conveyance in question, in the case of Frisby v. Bal­
lance, decided in that court in 1845, and reported in 2d Gil­
man, 141. It was held in that case that the fee in the prem­
ises inured under the statute to Underhill and his assigns. 
This construction of the statute was therefore a settled rule of 
property at the time of the decision of this case in the court 
below, which that court was bound to follow; and having so 
decided, there was certainly no error in the decision at the 
time it was made.

But it is argued, that though the decision of the Circuit 
Court was in accordance with the established construction of 
the statutes of Illinois, and the rules of property as then de­
clared by her highest tribunal, yet that it has become errone­
ous, because of a change of the law since that time, by a de- 
cision of the Supreme Court of the State in 1853, in the case 
of Frink v. Durst, (14 Illinois, 305,) by which the case of 
Frisby v. Ballance was overruled and reversed. It is true 
that the same conveyance and the same statute were in ques­
tion in the last case, and have received a contrary construc­
tion to that which had governed such conveyances as a rule 
of property for more than eight years.

. If the judgment of the Circuit Court in this case had been 
given since the last decision of the Supreme Court of Illinois, 
this court might have been compelled to decide whether they 
considered themselves bound to follow the last decision of that 
court, or at liberty to choose between them. But, however 
the latter decision may have a retroactive effect upon the titles 
held under the deed in question, it cannot have that effect 
upon the decisions of the Circuit Court, and make that er­
roneous which was not so when the judgment of that court 
was given. It is therefore affirmed, with costs.

Robert H. Wynn, Executor and Devisee of William Wynn, 
DECEASED, PLAINTIFF IN ERROR, V. CHARLES B. MORRIS ET AL.

In the present ease, the complainant and appellant did not derive his title to the 
iana in dispute from any statute of the United States; and therefore this court has 
no jurisdiction over the matter by virtue of the 25th section of the judiciary act. 

This case was brought up from the Supreme Court of the 
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