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Rogers et al. v. Steamer St. Charles et al.

E. G. Roge rs  an d L. F. Roger s , Merc hants  and  Cop art -
ners , DOING BUSINESS UNDER THE NAME AND STYLE OF E. G. 
Rogers  & Co., part  Owners  of  the  Cargo  of  the  Schoone r  
Ella ; Poo ley , Nic oll , & Co., Owners  of  the  sai d  Schoone r  
Ella  ; J. R. Broo ks  an d  F. G. Randolp h , Mercha nts  and  
Copa rtne rs , doi ng  busi ness  un der  the  na me  and  style  of  
Broo ks  & Randol ph , an d  Thomas  Sullivan , tra di ng  under  
THE NAME OF JOHN HURLEY & Co., PART OWNERS OF THE CAR-
GO of  the  Scho on er  Ella -, Appellants , v . The  Steamer  St . 
Cha rles , Jam es  L. Day , Adam  Wolf , John  Gedd es , John  
Gran t , Roger  A. Heir ne , and  Robert  Gedde s , Claima nts .

Where a steamer ran down and sunk a schooner which was at anchor in a dark 
and rainy night, the schooner was to blame for having no light, which, at the 
time of collision, had been temporarily removed for the purpose of being 
cleansed. *

But, inasmuch as the schooner was in a place much frequented as a harbor in 
stormy weather, and of which the steamer was chargeable with knowledge, it 
was the duty of the steamer to slacken her speed on such a night, if not to have 
avoided the place altogether, which could easily have been done.

The fact that the steamer carried the U. S. mail, is no excuse for her proceeding 
at such a rapid rate.

The case must therefore be remanded to the Circuit Court, to apportion the loss.
Where the decree was for a less sum than two thousand dollars, the appeal must 

be dismissed for want of jurisdiction.

This  was an appeal from the Circuit Court of the United 
States for the eastern district of Louisiana, sitting in ad-
miralty.

It was a case of collision under the circumstances stated in 
the opinion of the court.

It was argued by JUr. Benjamin for the appellants, and J/r. 
Nelson for the appellees.

Mr. Benjamin made the following points:
I. The undisputed facts are as follows: The Ella was at an-

chor; the night was dark and rainy; the hour of the collision 
was about half-past eleven, P. M.; the St. Charles was running 
at a speed of eight or nine miles an hour, at least; the collision 
occurred by the steamer’s running at that rate of speed against 
a vessel at anchor in a dark night.

H. We allege that the Ella was anchored in a proper place, 
and out of the track usually pursued by steamers from New 
Orleans to Mobile or Pensacola.

III. The Ella had her light out in the customary manner. 
This is proven by a number of witnesses, and their testimony 
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is not to be overthrown by the oath of witnesses on the steam-
er, that they did not see it.

IV. It was extreme imprudence in the St. Charles to run at 
her rate of speed in a dark night, in waters crowded with 
small vessels in a place where they usually anchor. The speed 
is stated by the witnesses at ten or eleven knots an hour, eight 
or nine knots, and ten knots. Yet this speed was not checked, 
although several vessels were confessedly anchored together 
where the Ella was, all with lights displayed.

The points taken in Jfr. Nelson's brief were the follow-
ing, viz:

By referring to the report of the commissioner and the de-
cree of the District Court, it will be perceived that the claim 
of Brooks & Randolph is for the sum of eight hundred and 
thirty-five dollars and five cents, and that of John Hurley & Co. 
thirteen hundred and sixty-eight dollars and ninety-eight cents, 
sums insufficient to sustain the jurisdiction of this court, and 
that this appeal, as far as concerns them, must be dismissed. 6 
Peters, 143; Olivers. Alexander, &c.

With regard'to the remaining libellants, the appellees will 
maintain that, upon the evidence, it is clear that the collision 
complained of was in no wise attributable to the fault or neg-
ligence of those navigating the steamer, but was the result of 
a want of care on the part of the schooner, and that the decree 
of the Circuit Court ought to be affirmed.

Mr. Justice NELSOK delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the eastern district of the State of Louisiana, 
sitting in admiralty.

The libel was filed in the District Court to recover the value 
of a quantity of merchandise on board the schooner Ella, which 
was sunk in a collision with the steamer on Lake Borgne, some 
six or eight miles east of the light-ship in Pass Mary Arm, 
while at anchor on the night of the 5th February, 1853. The 
District Court rendered a decree charging the steamer with 
the loss.

On an appeal, the Circuit Court reversed the decree, and dis-
cussed the libel, on the ground that the schooner was in fault 
in not having a light in the fore-rigging, or in any other con-
spicuous place on the vessel, to give notice of her position to 
the approaching steamer. x

The night was dark and rainy, and the wind blowing fresh 
rom north-northwest. A proper light had been hung in the 
ore-nggmg early m the evening, and kept there till near the 
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time of the collision, which happened about half-past eleven 
o’clock. One of the hands had taken the lamp down to wipe 
off the water that had collected upon the glass globe, so that it 
might shine brighter. While he was standing midships, wiping 
the lamp, he heard the approach of the steamer, and immedi-
ately placed it on the top of the cook-house. The collision 
soon after occurred. The fault lies in removing the lamp for 
a moment from the fore-rigging to midships. If it was not 
practicable to wipe it in the rigging, another light should have 
been placed there on its removal. The time of the removal 
may be, as happened in this case, the instant when the pres-
ence of the light was most needed to give warning to the ves-
sel approaching. All the hands examined who were on board 
the steamer deny that-they saw*any light at the time on the 
schooner.

We agree, therefore, with the court below, that the schooner 
was in fault.

But it is insisted, on the part of the appellants, that the 
steamer was also in fault on account of her rate of speed at 
the time, regard being had to the darkness of the night and 
the character of the channel she was navigating. The schooner, 
on coming out of the Pass Mary Ann, towards evening met a 
strong head wind and swell of the lake, and after pursuing her 
course some four or five miles, anchored under Cat Island. 
There were several other vessels at anchor at the time in that 
vicinity.

Some of the witnesses state that the place is used as a har-
bor for schooner^ and other vessels navigating the lake in 
rough weather, as it is somewhat sheltered from the winds; 
and the number of vessels at anchor in the neighborhood, at 
the time of the collision, would seem to confirm this statement, 
and there is no evidence in the case to the contrary.

There is conflicting evidence on a point made by the appel-
lant, that the steamer was out of the direct and usual course 
of steamers from Pass Mary Ann to Mobile. The weight of 
it is, that this course was a mile and a half or two miles north 
of the place where the schooner lay. But we do not attach 
much influence to this fact, as in the open lake there was no 
very fixed track of these vessels within the limit mentioned.

'There is also some little discrepancy of the witnesses as to 
the darkness of the night. But the clear weight of it is, that 
at the time of the collision it was very dark and rainy, and the 
wind blowing fresh.

The witnesses on the part of the steamer are very explicit 
on this part of the case. The pilot says, the night was very 
dark, and drizzling rain. The captain, that the night was
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dark and cloudy, and the wind blowing briskly. The engi-
neer, that the night was so dark, a vessel of the size of the 
schooner could not be seen at all till upon her, without a 
light; and yet he says there was nothing in the weather to 
prevent her running at her usual speed.

The steamer was going, at the time of the collision, at the 
rate of from nine to ten miles an hour. The pilot says, at her 
usual rate of speed, or at the rate of eight or nine knots. 
The engineer, not exceeding the usual rate of speed, which, it 
appears, averages about ten miles. The mate states, that the 
speed at the time was between ten and eleven miles.

Now, considering the darkness of the night and state of the 
weather, and that the steamer was navigating a channel where 
she was accustomed to meet sailing vessels engaged in-the 
coasting trade between Mobile and New Orleans and the inter-
mediate ports, we cannot resist the conclusion that the rate of 
speed above stated was too great for prudent and safe naviga-
tion; and this, whether we regard the security of the passen-
gers on board of her, or the reasonable protection of other 
vessels navigating the same channel; and especially under the 
circumstances of this case, in which she was bound to know 
that the place where this schooner lay was a place to • which 
vessels in rough and unpropitious weather, navigating this 
channel, were accustomed to resort for safety. The case pre-
sented is much stronger against the steamer than that of casu-
ally meeting the schooner in the open waters of the lake. She 
was at anchor with other vessels in an accustomed place of 
security and protection against adverse winds and weather, 
familiar to all persons engaged in navigating these waters. 
The place and weather, thefefore, should have admonished the 
steamer to extreme care and caution, and it is, perhaps, not 
too much to say, should have led to the adoption of a course 
that would, have avoided the locality altogether. The weight 
of the evidence is, even if she had pursued the most direct 
course from Pass Mary Ann to Mobile, it would have had this 
effect: she would have passed north of this cluster of vessels 
anchored under the shelter of the island.

Neither is it at all improbable, if the speed of the steamer 
had been slackened, and she had been moving at a reduced 
rate, with the care and caution required by the state of the 
weather, that she would have seen the light on the schooner 
111 time to have avoided her. The proof is full that there was 
a light on board from the time she cast anchor till the happen-
ing of the disaster. But, at the critical moment, it was in the 
hand of the seaman at midships, instead of at a conspicuous 
place m the rigging. The light must have been in some de-
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gree visible, as all the sails of the vessel were furled, and was 
placed on the top of the cook-house as soon as the wet and 
moisture were wiped from the glass.

The admiralty in England have repeatedly condemned ves-
sels holding a rate of speed in a dark night, under circum-
stances like the present, and so did this court in the case of 
the steamer New Jersey, (10 How., 568.) The Rose, 2 Wm. 
Rob., If The Virgil, lb., 201.

It has been urged, on behalf of the steamer, that she car-
ried the mail, and that a given rate of speed was necessary in 
order to fulfil her contract with the Government.

This defence has been urged in similar and analogous cases 
in England, but has been disregarded, and indeed must be, 
unless we regard the interest and convenience of the arrival 
of an early mail more important than the reasonable protection 
of the lives and property of our citizens.

Having arrived at the conclusion that the steamer was in 
fault, the case is one for the apportionment of the loss.

The decree must therefore be reversed, and the case re-
mitted to the court below, for the purpose of carrying this ap-
portionment into effect.

Poole y , Nicol l , & Co., "| 
t>. >

The  Steam er  St *. Charl e s .)
The decree of the court below is reversed, for the reasons 

given in the case of E. G. Rogers & Co. v. the same steamer, 
and remitted to the court for an apportionment of the loss.

Broo ks  & Randolph  1 .
v. >

The  Steam er  St . Charl es . J
The appeal in this case is dismissed for want 

the decree in the court below being for a sum less than $2,000.

John  Hurl ey  & Co. 1 
v. 1

The  Steam er  St . Charl es . J
The appeal is dismissed for want of jurisdiction; the decree 

of the court below being for a sum less than $2,000.
Order.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Louisiana, and was argued by CO^P8® ' ,, 
consideration whereof, it is the opinion of this c°ur^ ,, , 
appeals of Brooks & Randolph, and Hurley & Co., sho 
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dismissed for the want of jurisdiction, on the ground that the 
amount in controversy in each of the said cases is less than 
$2,000; and it is also the opinion of this court that the steamer 
St. Charles was in fault, and that the decree of the said Circuit 
Court in the cases of E. G. Rogers & Co., and Pooley, Nicoll, 
& Co., should be reversed, and the cause remanded for an ap-
portionment of the loss on these two appeals. Whereupon, it 
is now here ordered, adjudged, and decreed, by this court, that 
the appeals of Brooks & Randolph, and of Hurley & Co., be 
and the same are hereby dismissed for the want of jurisdiction; 
and that the decreee of the said Circuit Court in the cases of 
E. G. Rogers & Co., and Pooley, Nicoll, & Co.,1 be and the 
same are hereby reversed with costs; and that this cause be 
and the same is hereby remanded to the said Circuit Court for 
further proceedings to be had therein in conformity to the 
opinion of this court, and as to law and justice shall appertain.

Pierr e Felix  Coir on  and  Mari e J. T. Coir on , a  Mt no r , 
BY HER NEXT FRIEND, PlERRE FELIX COIRON, APPELLANTS, V. 

Laur ent  Mill audon , Edwar d  Shif f , Syndi cs , &c ., of  Alex -
and er  Lessees , et  al .

Where a sale of mortgaged property in Louisiana was made under proceedings in 
insolvency, and the heirs of the insolvent filed a bill to set aside the sale on the 
ground of irregularity, it was necessary to make the mortgagees parties. They 
had been paid their share of the purchase money, and had an interest in uphold-
ing the sale.

The fact that such persons are beyond the jurisdiction of the court is not a suffi-
cient reason for omitting to make them parties.

Neither the act of Congress nor the 47th rule of this court enables the Circuit 
Court to make a decree in a suit in the absence of a party whose rights must 
necessarily be affected by such decree, and the objection may be taken at any 
time upon the hearing or in the appellate court.

This  was an appeal from the Circuit Court of the United 
States for the eastern district of Louisiana, sitting as a court 
of equity. &

The facts are sufficiently stated in the opinion of the court

It was submitted on a printed argument by Mr. Hunt and 
Mr. Ogden for the appellants, and argued by Mr. Benjamin for

. uPon which the case was decided was thus stated,
by Mr. Benjamin:

an absence °f the parties indispensable in the 
suit. Ihe complainants seek to set aside a sale made by the 

vo l . xix. 8 J
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