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Immigration offcia Is are authorized to detain certain aliens in the course
of immigration proceedings while they determine whether those aliens
may be lawfully present in the country. For example, § 1225(b) of Title
8 of the U. S. Code authorizes the detention of certain aliens seeking to
enter the country. Section 1225(b)(1) applies to aliens initially deter-
mined to be inadmissible due to fraud, misrepresentation, or lack of
valid documentation, and to certain other aliens designated by the At-
torney General in his discretion. Section 1225(b)(2) is a catchall provi-
sion that applies to most other applicants for admission not covered by
§1225(b)(1). Under §1225(b)(1), aliens are normally ordered removed
“without further hearing or review,” § 1225(b)(1)(A)(i), but an alien indi-
cating either an intention to apply for asylum or a credible fear of perse-
cution, §1225(b)(1)(A)(ii), “shall be detained” while that alien's asylum
application is pending, § 1225(b)(1)(B)(ii). Aliens covered by § 1225(b)(2)
in turn “shall be detained for a [removal] proceeding” if an immigration
offcer “determines that [they are] not clearly and beyond a doubt enti-
tled” to admission. §1225(b)(2)(A).

The Government is also authorized to detain certain aliens already in
the country. Section 1226(a)'s default rule permits the Attorney Gen-
eral to issue warrants for the arrest and detention of these aliens pend-
ing the outcome of their removal proceedings. The Attorney General
“may release” these aliens on bond, “[e]xcept as provided in subsection
(c) of this section.” Section 1226(c) in turn states that the Attorney
General “shall take into custody any alien” who falls into one of the
enumerated categories involving criminal offenses and terrorist activi-
ties, §1226(c)(1), and specifes that the Attorney General “may release”
one of those aliens “only if the Attorney General decides” both that
doing so is necessary for witness-protection purposes and that the alien
will not pose a danger or fight risk, § 1226(c)(2).

After a 2004 conviction, respondent Alejandro Rodriguez, a Mexican
citizen and a lawful permanent resident of the United States, was de-
tained pursuant to § 1226 while the Government sought to remove him.
In May 2007, while still litigating his removal, Rodriguez fled a habeas
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petition, claiming that he was entitled to a bond hearing to determine
whether his continued detention was justifed. As relevant here, he
and the class of aliens he represents allege that §§1225(b), 1226(a), and
1226(c) do not authorize “prolonged” detention in the absence of an indi-
vidualized bond hearing at which the Government proves by clear and
convincing evidence that detention remains justified. The District
Court entered a permanent injunction, and the Ninth Circuit affr med.
Relying on the canon of constitutional avoidance, the Ninth Circuit con-
strued §8 1225(b) and 1226(c) as imposing an implicit 6-month time limit
on an alien's detention under those sections. After that point, the court
held, the Government may continue to detain the alien only under the
authority of §1226(a). The court then construed §1226(a) to mean that
an alien must be given a bond hearing every six months and that deten-
tion beyond the initial 6-month period is permitted only if the Govern-
ment proves by clear and convincing evidence that further detention
is justifed.
Held: The judgment is reversed, and the case is remanded.

804 F. 3d 1060, reversed and remanded.

JUSTICE ALITO delivered the opinion of the Court, except as to Part
11, concluding that §§1225(b), 1226(a), and 1226(c) do not give detained
aliens the right to periodic bond hearings during the course of their
detention. The Ninth Circuit misapplied the canon of constitutional
avoidance in holding otherwise. Pp. 296-314.

(@) The canon of constitutional avoidance “comes into play only when,
after the application of ordinary textual analysis, the statute is found
to be susceptible of more than one [plausible] construction.” Clark v.
Martinez, 543 U. S. 371, 385. The Ninth Circuit's interpretations of the
provisions at issue, however, are implausible. Pp. 296-297.

(b) Read most naturally, §§1225(b)(1) and (b)(2) mandate detention of
applicants for admission until certain proceedings have concluded.
Until that point, nothing in the statutory text imposes a limit on the
length of detention, and neither provision says anything about bond
hearings. Pp. 297-303.

(1) Nothing in the text of § 1225(b)(1) or § 1225(b)(2) hints that those
provisions have an implicit 6-month time limit on the length of deten-
tion. Respondents must show that this is a plausible reading in order
to prevail under the canon of constitutional avoidance, but they simply
invoke the canon without making any attempt to defend their reading.

The Ninth Circuit also all but ignored the statutory text, relying in-
stead on Zadvydas v. Davis, 533 U.S. 678, as authority for grafting
a time limit onto §1225(b)'s text. There, this Court invoked the
constitutional-avoidance canon, construing §1231(a)(6)—which provides
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that an alien subject to a removal order “may be detained” beyond the
section's 90-day removal period—to mean that the alien may not be de-
tained beyond “a period reasonably necessary to secure removal,” id.,
at 699, presumptively six months, id., at 701. The Court detected ambi-
guity in the statutory phrase “may be detained” and noted the absence
of any explicit statutory limit on the length of permissible detention
following the entry of an order of removal.

Several material differences distinguish the provisions at issue in this
case from Zadvydas's interpretation of § 1231(a)(6). To start, the provi-
sions here, unlike §1231(a)(6), mandate detention for a specifed period
of time: until immigration offcers have f nished “consider[ing]” the asy-
lum application, §1225(b)(1)(B)(ii), or until removal proceedings have
concluded, §1225(b)(2)(A). Section 1231(a)(6) also uses the ambiguous
“may,” while §§1225(b)(1) and (b)(2) use the unequivocal mandate “shall
be detained.” There is also a specifc provision authorizing temporary
parole from § 1225(b) detention “for urgent humanitarian reasons or sig-
nifcant public beneft, ” § 1182(d)(5)(A), but no similar release provision
applies to §1231(a)(6). That express exception implies that there are
no other circumstances under which aliens detained under § 1225(b) may
be released. Pp. 297-301.

(2) Respondents also claim that the term “for” in §§1225(b)(1) and
(b)(2) mandates detention only until the start of applicable proceedings.
That is inconsistent with the meanings of “for”—*“[d]uring [or] through-
out,” 6 Oxford English Dictionary 26, and “with the object or purpose
of,” id., at 23—that make sense in the context of the statutory scheme
as a whole. Nor does respondents' reading align with the historical use
of “for” in §1225. Pp. 301-303.

(c) Section 1226(c)'s language is even clearer. By allowing aliens to
be released “only if” the Attorney General decides that certain condi-
tions are met, that provision reinforces the conclusion that aliens de-
tained under its authority are not entitled to be released under any
circumstances other than those expressly recognized by the statute.
Together with §1226(a), §1226(c) makes clear that detention of aliens
within its scope must continue “pending a decision” on removal. Sec-
tion 1226(c) is thus not silent as to the length of detention. See Demore
v. Kim, 538 U.S. 510, 529. The provision, by expressly stating that
covered aliens may be released “only if” certain conditions are met, also
unequivocally imposes an affr mative prohibition on releasing them
under any other conditions. Finally, because §1226(c) and the
PATRIOT Act apply to different categories of aliens in different ways,
adopting §1226(c)'s plain meaning will not make any part of the
PATRIOT Act, see § 1226a(a)(3), superfuous. Pp. 303-306.
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(d) Nothing in §1226(a), which authorizes the Attorney General to
arrest and detain an alien “pending a decision” on removal and which
permits the Attorney General to release the alien on bond, supports
the imposition of periodic bond hearings every six months in which the
Attorney General must prove by clear and convincing evidence that
continued detention is necessary. Nor does it hint that the length of de-
tention prior to the bond hearing must be considered in determining
whether an alien should be released. P. 306.

(e) The Ninth Circuit should consider the merits of respondents' con-
stitutional arguments in the frst instance. But before doing so, it
should also reexamine whether respondents can continue litigating their
claims as a class. Pp. 312-314.

Avrro, J., delivered the opinion of the Court, except as to Part II. RoB-
ERTS, C. J,, and KENNEDY, J., joined that opinion in full; THOMAS and
GORSUCH, JJ., joined as to Parts I, III, IV, V, and VI; and SOTOMAYOR, J.,
joined as to Part III-C. THOMAS, J., fled an opinion concurring in part
and concurring in the judgment, in which GORSUCH, J., joined except for
footnote 6, post, p. 314. BREYER, J., fled a dissenting opinion, in which
GINSBURG and SOTOMAYOR, JJ., joined, post, p. 326. KAGAN, J., took no
part in the decision of the case.

Deputy Solicitor General Stewart reargued the cause for
petitioners. Acting Solicitor General Gershengorn argued
the cause for petitioners on the original argument. With
him on the briefs were Principal Deputy Assistant Attorney
General Mizer, Deputy Solicitor General Kneedler, Deputy
Assistant Attorneys General Fresco and Branda, August E.
Flentje, Zachary D. Tripp, Sarah S. Wilson, and Erez R.
Reuvena.

Ahilan T. Arulanantham reargued the cause for respond-
ents. With him on the briefs were Michael Kaufman, Jay-
ashri Srikantiah, Mark H. Haddad, Sean A. Commons,
Judy Rabinovitz, Michael K. T. Tan, Cecillia D. Wang, Ste-
ven R. Shapiro, and David D. Cole.*

*Briefs of amici curiae urging reversal were fled for the Eagle Forum
Education & Legal Defense Fund by Lawrence J. Joseph; and for 29 U. S.
Representatives et al. by Richard A. Samp.

Briefs of amici curiae urging affr mance were fled for the State of
California et al. by Xavier Becerra, Attorney General of California, Ed-
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JUSTICE ALITO delivered the opinion of the Court, except
as to Part IL¥

Every day, immigration offcia Is must determine whether
to admit or remove the many aliens who have arrived at an
offcial “port of entry” (e. g., an international airport or bor-
der crossing) or who have been apprehended trying to enter
the country at an unauthorized location. Immigration off -
cials must also determine on a daily basis whether there are
grounds for removing any of the aliens who are already pres-
ent inside the country. The vast majority of these determi-

ward C. DuMont, Solicitor General, Michael J. Mongan, Deputy Solicitor
General, and Samuel P. Siegel and Max Carter-Oberstone, Associate Dep-
uty Solicitors General, and by the Attorneys General for their respective
States as follows: Maura Healey of Massachusetts, Eric T. Schneiderman
of New York, Ellen F. Rosenblum of Oregon, Peter F. Kilmartin of Rhode
Island, Thomas J. Donovan, Jr., of Vermont, and Robert W. Ferguson of
Washington; for the County of Santa Clara, California, et al. by James R.
Williams, Greta S. Hansen, David E. Ralph, G. Nicholas Herman, Paula
Boggs Muething, Kristin M. Bronson, Karl A. Racine, Attorney General
of the District of Columbia, Susan L. Segal, Dennis J. Herrera, and Peter
S. Holmes; for the American Bar Association by Linda A. Klein, Jeffrey
L. Bleich, Ian R. Barker, Benjamin P. Harbuck, and Andrew M. Legolvan,
for the American Immigration Council et al. by Mark C. Fleming, Sameer
Ahmed, and Paul R. Q. Wolfson; for Americans for Immigrant Justice
et al. by Alina Das; for Asian Americans Advancing Justice by Anjan
Choudhwry, David J. Feder, Laboni A. Hoq, Anoop Prasad, Jenny Zhao,
Cecelia, Chang, and Eugene F. Chay; for Detained Legal Services Provid-
ers by Brian J. Murray and Charles Roth; for Human Rights First et al.
by Eugene M. Gelernter; for the National Association of Criminal Defense
Lawyers et al. by James J. Farrell and James H. Moon; for the National
Immigration Project of the National Lawyers Guild et al. by David C.
Frederick and Sejal Zota; for Nine Retired Immigration Judges and
Board of Immigration Appeals Members by James J. Beha I1I and Brian
R. Matsui; for Professors of Constitutional Law et al. by Dennis B. Auer-
bach, David M. Zionts, and Philip J. Levitz; for the United Nations High
Commissioner for Refugees by Amy Mason Saharia, Ana C. Reyes, and
Alice Farmer; for Stephen H. Legomsky et al. by Justin Florence, Aaron
Katz, Douglas Hallward-Driemeier, and Jonathan Ference-Burke; and for
43 Social Science Researchers and Professors by Kelsi Brown Corkran.
TJUSTICE SOTOMAYOR joins only Part III-C of this opinion.
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nations are quickly made, but in some cases deciding whether
an alien should be admitted or removed is not as easy. As
a result, Congress has authorized immigration offcia Is to de-
tain some classes of aliens during the course of certain immi-
gration proceedings. Detention during those proceedings
gives immigration offcia ls time to determine an alien's sta-
tus without running the risk of the alien's either absconding
or engaging in criminal activity before a fnal decision can
be made.

In this case we are asked to interpret three provisions of
U. S. immigration law that authorize the Government to de-
tain aliens in the course of immigration proceedings. All
parties appear to agree that the text of these provisions,
when read most naturally, does not give detained aliens the
right to periodic bond hearings during the course of their
detention. But by relying on the constitutional-avoidance
canon of statutory interpretation, the Court of Appeals for
the Ninth Circuit held that detained aliens have a statutory
right to periodic bond hearings under the provisions at issue.

Under the constitutional-avoidance canon, when statutory
language is susceptible of multiple interpretations, a court
may shun an interpretation that raises serious constitutional
doubts and instead may adopt an alternative that avoids
those problems. But a court relying on that canon still must
wnterpret the statute, not rewrite it. Because the Court of
Appeals in this case adopted implausible constructions of the
three immigration provisions at issue, we reverse its judg-
ment and remand for further proceedings.

I
A

To implement its immigration policy, the Government
must be able to decide (1) who may enter the country and
(2) who may stay here after entering.
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1

That process of decision generally begins at the Nation's
borders and ports of entry, where the Government must
determine whether an alien seeking to enter the country
is admissible. Under §302, 110 Stat. 3009-579, 8 U. S. C.
§1225, an alien who “arrives in the United States,” or is
“present” in this country but “has not been admitted,” is
treated as “an applicant for admission.” §1225(a)(1). Ap-
plicants for admission must “be inspected by immigration
offcers” to ensure that they may be admitted into the coun-
try consistent with U. S. immigration law. §1225(a)(3).

As relevant here, applicants for admission fall into one of
two categories, those covered by §1225(b)(1) and those cov-
ered by §1225(b)(2). Section 1225(b)(1) applies to aliens
initially determined to be inadmissible due to fraud, misrep-
resentation, or lack of valid documentation. See §1225(b)
(D(A)() (citing §§1182(a)(6)(C), (a)(7)). Section 1225(b)(1)
also applies to certain other aliens designated by the Attor-
ney General in his discretion. See § 1225(b)(1)(A)(iii). Sec-
tion 1225(b)(2) is broader. It serves as a catchall provision
that applies to all applicants for admission not covered by
§1225(b)(1) (with specifec exceptions not relevant here). See
§§1225(b)(2)(A), (B).

Both §1225(b)(1) and § 1225(b)(2) authorize the detention
of certain aliens. Aliens covered by §1225(b)(1) are nor-
mally ordered removed “without further hearing or review”
pursuant to an expedited removal process. §1225(b)(1)
(A)({). But if a §1225(b)(1) alien “indicates either an inten-
tion to apply for asylum . . . or a fear of persecution,”
then that alien is referred for an asylum interview.
§1225(b)(1)(A)(ii). If an immigration officer determines
after that interview that the alien has a credible fear of
persecution, “the alien shall be detained for further consid-
eration of the application for asylum.” §1225(b)(1)(B)(i).
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Aliens who are instead covered by §1225(b)(2) are detained
pursuant to a different process. Those aliens “shall be de-
tained for a [removal] proceeding” if an immigration offcer
“determines that [they are] not clearly and beyond a doubt
entitled to be admitted” into the country. §1225(b)(2)(A).

Regardless of which of those two sections authorizes their
detention, applicants for admission may be temporarily
released on parole “for urgent humanitarian reasons or sig-
nifcant public beneft.” §1182(d)(5)(A); see also 8 CFR
§§212.5(b), 235.3 (2017). Such parole, however, “shall not
be regarded as an admission of the alien.” 8 U.S.C.
§1182(d)(5)(A). Instead, when the purpose of the parole has
been served, “the alien shall forthwith return or be returned
to the custody from which he was paroled and thereafter his
case shall continue to be dealt with in the same manner
as that of any other applicant for admission to the United
States.” Ibid.

2

Even once inside the United States, aliens do not have an
absolute right to remain here. For example, an alien pres-
ent in the country may still be removed if he or she falls
“within one or more . . . classes of deportable aliens.”
§1227(a). That includes aliens who were inadmissible at the
time of entry or who have been convicted of certain criminal
offenses since admission. See §§1227(a)(1), (2).

Section 1226 generally governs the process of arresting
and detaining that group of aliens pending their removal.
As relevant here, § 1226 distinguishes between two different
categories of aliens. Section 1226(a) sets out the default
rule: The Attorney General may issue a warrant for the ar-
rest and detention of an alien “pending a decision on whether
the alien is to be removed from the United States.”
§1226(a). “Except as provided in subsection (c) of this sec-
tion,” the Attorney General “may release” an alien detained
under § 1226(a) “on . . . bond” or “conditional parole.” Ibid.
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Section 1226(c), however, carves out a statutory category
of aliens who may not be released under §1226(a). Under
§1226(c), the “Attorney General shall take into custody any
alien” who falls into one of several enumerated categories
involving criminal offenses and terrorist activities.
§1226(c)(1). The Attorney General may release aliens in
those categories “only if the Attorney General decides . . .
that release of the alien from custody is necessary” for
witness-protection purposes and “the alien satisfes the At-
torney General that the alien will not pose a danger to the
safety of other persons or of property and is likely to appear
for any scheduled proceeding.” §1226(c)(2). Any release
under those narrow conditions “shall take place in accord-
ance with a procedure that considers the severity of the of-
fense committed by the alien.” Ibid.!

In sum, U. S. immigration law authorizes the Government
to detain certain aliens seeking admission into the country
under §§1225(b)(1) and (b)(2). It also authorizes the Gov-
ernment to detain certain aliens already in the country pend-
ing the outcome of removal proceedings under §§1226(a)
and (¢). The primary issue is the proper interpretation of
§8 1225(b), 1226(a), and 1226(c).

B

Respondent Alejandro Rodriguez is a Mexican citizen.
Since 1987, he has also been a lawful permanent resident
of the United States. In April 2004, after Rodriguez was
convicted of a drug offense and theft of a vehicle, the Gov-

! Anyone who believes that he is not covered by §1226(c) may also ask
for what is known as a “Joseph hearing.” See Matter of Joseph, 22 1. &
N. Dec. 799 (BIA 1999). At a Joseph hearing, that person “may avoid
mandatory detention by demonstrating that he is not an alien, was not
convicted of the predicate crime, or that the [Government] is otherwise
substantially unlikely to establish that he is in fact subject to mandatory
detention.” Demore v. Kim, 538 U. S. 510, 514, n. 3 (2003). Whether re-
spondents are entitled to Joseph hearings is not before this Court.
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ernment detained him under §1226 and sought to remove
him from the country. At his removal hearing, Rodriguez
argued both that he was not removable and, in the alterna-
tive, that he was eligible for relief from removal. In July
2004, an Immigration Judge ordered Rodriguez deported to
Mexico. Rodriguez chose to appeal that decision to the
Board of Immigration Appeals, but fve months later the
Board agreed that Rodriguez was subject to mandatory re-
moval. Once again, Rodriguez chose to seek further review,
this time petitioning the Court of Appeals for the Ninth Cir-
cuit for review of the Board's decision.

In May 2007, while Rodriguez was still litigating his re-
moval in the Court of Appeals, he fled a habeas petition in
the District Court for the Central District of California, al-
leging that he was entitled to a bond hearing to determine
whether his continued detention was justifed. Rodriguez's
case was consolidated with another, similar case brought by
Alejandro Garcia, and together they moved for class certif -
cation. The District Court denied their motion, but the
Court of Appeals for the Ninth Circuit reversed. See Ro-
driguez v. Hayes, 591 F. 3d 1105, 1111 (2010). It concluded
that the proposed class met the certifcati on requirements of
Rule 23 of the Federal Rules of Civil Procedure, and it re-
manded the case to the District Court. Id., at 1111, 1126.

On remand, the District Court certifed the following class:

“[A]ll non-citizens within the Central District of Califor-
nia who: (1) are or were detained for longer than six
months pursuant to one of the general immigration de-
tention statutes pending completion of removal proceed-
ings, including judicial review, (2) are not and have not
been detained pursuant to a national security detention
statute, and (3) have not been afforded a hearing to de-
termine whether their detention is justifed.” Class
Certifcati on Order in Rodriguez v. Hayes, No. CV 07—
03239 (CD Cal., Apr. 5, 2010).

The District Court named Rodriguez as class representative
of the newly certifed class, ibid., and then organized the
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class into four subclasses based on the four “general immi-
gration detention statutes” under which it understood the
class members to be detained: Sections 1225(b), 1226(a),
1226(c), and 1231(a). See Order Granting Plaintiff's Motion
for Class Certifcati on in Rodriguez v. Holder, No. CV 07-
03239 (CD Cal., Mar. 8, 2011) (2011 Order); Rodriguez v. Rob-
bins, 715 F. 3d 1127, 1130-1131 (CA9 2013). Each of the four
subclasses was certifed to pursue declaratory and injunctive
relief. 2011 Order. On appeal, the Court of Appeals held
that the § 1231(a) subclass had been improperly certifed, but
it affr med the certifcati on of the other three subclasses.
See Rodriguez v. Robbins, 804 F. 3d 1060, 1074, 1085-1086
(CA9 2015).

In their complaint, Rodriguez and the other respondents
argued that the relevant statutory provisions—§§1225(b),
1226(a), and 1226(c)—do not authorize “prolonged” detention
in the absence of an individualized bond hearing at which the
Government proves by clear and convincing evidence that
the class member's detention remains justifed. Absent
such a bond-hearing requirement, respondents continued,
those three provisions would violate the Due Process Clause
of the Fifth Amendment. In their prayer for relief, re-
spondents thus asked the District Court to require the Gov-
ernment “to provide, after giving notice, individual hearings
before an immigration judge for . . . each member of the class,
at which [the Government] will bear the burden to prove by
clear and convincing evidence that no reasonable conditions
will ensure the detainee's presence in the event of removal
and protect the community from serious danger, despite the
prolonged length of detention at issue.” Third Amended
Complaint in Rodriguez v. Holder, No. CV 07-03239, p. 31
(CD Cal., Oct. 22, 2010). Respondents also sought declara-
tory relief. Ibid.

As relevant here, the District Court entered a permanent
injunction in line with the relief sought by respondents, and
the Court of Appeals affr med. See 804 F. 3d, at 1065. Re-
lying heavily on the canon of constitutional avoidance, the
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Court of Appeals construed §§1225(b) and 1226(c) as impos-
ing an implicit 6-month time limit on an alien's detention
under these sections. Id., at 1079, 1082. After that point,
the Court of Appeals held, the Government may continue to
detain the alien only under the authority of § 1226(a). Ibid.
The Court of Appeals then construed §1226(a) to mean that
an alien must be given a bond hearing every six months and
that detention beyond the initial 6-month period is permitted
only if the Government proves by clear and convincing evi-
dence that further detention is justifed. Id., at 1085, 1087.
The Government petitioned this Court for review of that
decision, and we granted certiorari. 579 U.S. 917 (2016).

II

Before reaching the merits of the lower court's interpreta-
tion, we briefy address whether we have jurisdiction to
entertain respondents' claims. We discuss two potential ob-
stacles, 8 U. S. C. §§1252(b)(9) and 1226(e).

A
Under § 1252(b)(9):

“Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitutional
and statutory provisions, arising from any action taken
or proceeding brought to remove an alien from the
United States under this subchapter [including §§ 1225
and 1226] shall be available only in judicial review of a
fnal order under this section.”

This provision does not deprive us of jurisdiction. We are
required in this case to decide “questions of law,” specifca lly,
whether, contrary to the decision of the Court of Appeals,
certain statutory provisions require detention without a
bond hearing. We assume for the sake of argument that the
actions taken with respect to all the aliens in the certifed
class constitute “action[s] taken . . . to remove [them] from
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the United States.”? On that assumption, the applicability
of §1252(b)(9) turns on whether the legal questions that we
must decide “aris[e] from” the actions taken to remove
these aliens.

It may be argued that this is so in the sense that if those
actions had never been taken, the aliens would not be in
custody at all. But this expansive interpretation of
§1252(b)(9) would lead to staggering results. Suppose, for
example, that a detained alien wishes to assert a claim under
Bivens v. Sie Unknown Fed. Narcotics Agents, 403 U. S. 388
(1971), based on allegedly inhumane conditions of conf ne-
ment. See, e.g., Ziglar v. Abbasi, 582 U.S. 120, 146-149
(2017). Or suppose that a detained alien brings a state-law
claim for assault against a guard or fellow detainee. Or sup-
pose that an alien is injured when a truck hits the bus trans-
porting aliens to a detention facility, and the alien sues the
driver or owner of the truck. The “questions of law and
fact” in all those cases could be said to “aris[e] from” actions
taken to remove the aliens in the sense that the aliens' inju-
ries would never have occurred if they had not been placed
in detention. But cramming judicial review of those ques-
tions into the review of fnal removal orders would be
absurd.

Interpreting “arising from” in this extreme way would
also make claims of prolonged detention effectively unre-
viewable. By the time a fnal order of removal was eventu-
ally entered, the allegedly excessive detention would have
already taken place. And of course, it is possible that no
such order would ever be entered in a particular case, de-
priving that detainee of any meaningful chance for judicial
review.

In past cases, when confronted with capacious phrases like
“arising from,” we have eschewed “‘uncritical literalism'”

21t is questionable whether this is true for aliens who are detained
under 8 U. S. C. §1225(b)(1)(B)(ii) for consideration of their asylum
applications.



294 JENNINGS v. RODRIGUEZ

Opinion of ALITO J.

leading to results that “"no sensible person could have in-
tended.'” Gobeille v. Liberty Mut. Ins. Co., 577 U. S. 312,
319 (2016) (interpreting phrase “relate to” in the Employee
Retirement Income Security Act of 1974's pre-emption provi-
sion). See also, e. g., FERC v. Electric Power Supply Assn.,
577 U. S. 260, 277-278 (2016) (interpreting term “affecting”
in Federal Power Act); Maracich v. Spears, 570 U. S. 48, 59—
61 (2013) (interpreting phrase “in connection with” in Driv-
er's Privacy Protection Act); Dan’s City Used Cars, Inc. v.
Pelkey, 569 U. S. 251, 260-261 (2013) (interpreting phrase
“related to” in Federal Aviation Administration Authoriza-
tion Act); Celotex Corp. v. Edwards, 514 U. S. 300, 308 (1995)
(interpreting phrase “related to” in Bankruptcy Act). In
Reno v. American-Arab Anti-Discrimination Comm., 525
U. S. 471, 482 (1999), we took this approach in construing
the very phrase that appears in § 1252(b)(9). A neighboring
provision of the Immigration and Nationality Act refers to
“any cause or claim by or on behalf of any alien arising
Jfrom the decision or action by the Attorney General to com-
mence proceedings, adjudicate cases, or execute removal or-
ders against any alien under this chapter.” 8 U.S.C.
§1252(g) (emphasis added). We did not interpret this lan-
guage to sweep in any claim that can technically be said to
“arise from” the three listed actions of the Attorney Gen-
eral. Instead, we read the language to refer to just those
three specifc actions themselves. American-Arab Anti-
Discrimination Comm., supra, at 482—-483.

The parties in this case have not addressed the scope of
§1252(b)(9), and it is not necessary for us to attempt to pro-
vide a comprehensive interpretation. For present purposes,
it is enough to note that respondents are not asking for re-
view of an order of removal; they are not challenging the
decision to detain them in the frst place or to seek removal,
and they are not even challenging any part of the process by
which their removability will be determined. Under these
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circumstances, §1252(b)(9) does not present a jurisdictional
bar.?
B

We likewise hold that § 1226(e) does not bar us from consid-
ering respondents' claims.
That provision states:

“The Attorney General's discretionary judgment re-
garding the application of [§ 1226] shall not be subject to
review. No court may set aside any action or decision
by the Attorney General under this section regarding
the detention or release of any alien or the grant, revo-
cation, or denial of bond or parole.” §1226(e).

As we have previously explained, § 1226(e) precludes an alien
from “challeng[ing] a “discretionary judgment' by the Attor-
ney General or a “decision' that the Attorney General has
made regarding his detention or release.” Demore v. Kim,
538 U.S. 510, 516 (2003). But §1226(e) does not preclude
“challenges [to] the statutory framework that permits [the
alien's] detention without bail.” Id., at 517.

Respondents mount that second type of challenge here.
First and foremost, they are challenging the extent of
the Government's detention authority under the “statutory

3The concurrence contends that “detention is an “action taken . . . to
remove' an alien” and that therefore “even the narrowest reading of “aris-
ing from' must cover” the claims raised by respondents. Post, at 318
(THOMAS, J., concurring in part and concurring in judgment). We do not
follow this logic. We will assume for the sake of argument that detention
is an action taken “to remove an alien,” 1. e., for the purpose of removing
an alien, rather than simply an action aimed at ensuring that the alien
does not fee or commit a crime while his proceedings are pending. But
even if we proceed on the basis of that assumption, we do not see what it
proves. The question is not whether detention is an action taken to re-
move an alien but whether the legal questions in this case arise from such
an action. And for the reasons explained above, those legal questions are
too remote from the actions taken to fall within the scope of § 1252(b)(9).
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framework” as a whole. If that challenge fails, they are
then contesting the constitutionality of the entire statutory
scheme under the Fifth Amendment. Because the extent
of the Government's detention authority is not a matter of
“discretionary judgment,” “action,” or “decision,” respond-
ents' challenge to “the statutory framework that permits
[their] detention without bail,” ibid., falls outside of the scope
of §1226(e). We may therefore consider the merits of their
claims.
I11

When “a serious doubt” is raised about the constitutional-
ity of an Act of Congress, “it is a cardinal principle that this
Court will frst ascertain whether a construction of the stat-
ute is fairly possible by which the question may be avoided.”
Crowell v. Benson, 285 U. S. 22, 62 (1932). Relying on this
canon of constitutional avoidance, the Court of Appeals con-
strued §§ 1225(b), 1226(a), and 1226(c) to limit the permissible
length of an alien's detention without a bond hearing. With-
out such a construction, the Court of Appeals believed, the
“*prolonged detention without adequate procedural protec-
tions'” authorized by the provisions “ would raise serious
constitutional concerns.'” 804 F. 3d, at 1077 (quoting Casas-
Castrillon v. Department of Homeland Security, 535 F. 3d
942, 950 (CA9 2008)).

The canon of constitutional avoidance “comes into play
only when, after the application of ordinary textual analysis,
the statute is found to be susceptible of more than one con-
struction.” Clark v. Martinez, 543 U. S. 371, 385 (2005). In
the absence of more than one plausible construction, the
canon simply “ has no application.'” Warger v. Shauers, 574
U. S. 40, 50 (2014) (quoting United States v. Oakland Canna-
bis Buyers’ Cooperative, 532 U. S. 483, 494 (2001)).

The Court of Appeals misapplied the canon in this case
because its interpretations of the three provisions at issue
here are implausible. In Parts III-A and III-B, we hold
that, subject only to express exceptions, §§1225(b) and
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1226(c) authorize detention until the end of applicable pro-
ceedings. And in Part I1I-C, we hold that there is no justi-
fecati on for any of the procedural requirements that the
Court of Appeals layered onto § 1226(a) without any arguable
statutory foundation.

A

As noted, §1225(b) applies primarily to aliens seeking
entry into the United States (“applicants for admission” in
the language of the statute). Section 1225(b) divides these
applicants into two categories. First, certain aliens claim-
ing a credible fear of persecution under §1225(b)(1) “shall
be detained for further consideration of the application for
asylum.” §1225(b)(1)(B)(ii). Second, aliens falling within
the scope of §1225(b)(2) “shall be detained for a [removal]
proceeding.” §1225(b)(2)(A).

Read most naturally, §§ 1225(b)(1) and (b)(2) thus mandate
detention of applicants for admission until certain proceed-
ings have concluded. Section 1225(b)(1) aliens are detained
for “further consideration of the application for asylum,” and
§1225(b)(2) aliens are in turn detained for “[removal] pro-
ceeding[s].” Once those proceedings end, detention under
§1225(b) must end as well. Until that point, however, noth-
ing in the statutory text imposes any limit on the length
of detention. And neither §1225(b)(1) nor §1225(b)(2) says
anything whatsoever about bond hearings.

Despite the clear language of §81225(b)(1) and (b)(2), re-
spondents argue—and the Court of Appeals held—that those
provisions nevertheless can be construed to contain implicit
limitations on the length of detention. But neither of
the two limiting interpretations offered by respondents is
plausible.

1

First, respondents argue that §§1225(b)(1) and (b)(2) con-
tain an implicit 6-month limit on the length of detention.
Once that 6-month period elapses, respondents contend,
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aliens previously detained under those provisions must in-
stead be detained under the authority of §1226(a), which
allows for bond hearings in certain circumstances.

There are many problems with this interpretation. Noth-
ing in the text of §1225(b)(1) or § 1225(b)(2) even hints that
those provisions restrict detention after six months, but re-
spondents do not engage in any analysis of the text. In-
stead, they simply cite the canon of constitutional avoidance
and urge this Court to use that canon to read a “six-month
reasonableness limitation” into §1225(b). Brief for Re-
spondents 48.

That is not how the canon of constitutional avoidance
works. Spotting a constitutional issue does not give a court
the authority to rewrite a statute as it pleases. Instead,
the canon permits a court to “choos[e] between competing
plausible interpretations of a statutory text.” Clark,
supra, at 381 (emphasis added). To prevail, respondents
must thus show that §1225(b)'s detention provisions may
plausibly be read to contain an implicit 6-month limit. And
they do not even attempt to defend that reading of the text.

In much the same manner, the Court of Appeals all but
ignored the statutory text. Instead, it read Zadvydas v.
Dawis, 533 U. S. 678 (2001), as essentially granting a license
to graft a time limit onto the text of §1225(b). Zadvydas,
however, provides no such authority.

Zadvydas concerned § 1231(a)(6), which authorizes the de-
tention of aliens who have already been ordered removed
from the country. Under this section, when an alien is or-
dered removed, the Attorney General is directed to complete
removal within a period of 90 days, 8 U. S. C. §1231(a)(1)(A),
and the alien must be detained during that period,
§1231(a)(2). After that time elapses, however, §1231(a)(6)
provides only that certain aliens “may be detained” while
efforts to complete removal continue. (Emphasis added.)

In Zadvydas, the Court construed §1231(a)(6) to mean
that an alien who has been ordered removed may not be
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detained beyond “a period reasonably necessary to secure
removal,” 533 U.S., at 699, and it further held that six
months is a presumptively reasonable period, id., at 701.
After that, the Court concluded, if the alien “provides good
reason to believe that there is no signifcant likelihood of re-
moval in the reasonably foreseeable future,” the Government
must either rebut that showing or release the alien. Ibud.

The Zadvydas Court justifed this interpretation by invok-
ing the constitutional-avoidance canon, and the Court de-
fended its resort to that canon on the ground that § 1231(a)(6)
is ambiguous. Specifca lly, the Court detected ambiguity in
the statutory phrase “may be detained.” “‘[M]ay,'” the
Court said, “suggests discretion” but not necessarily “unlim-
ited discretion. In that respect the word “may' is ambigu-
ous.” Id., at 697. The Court also pointed to the absence
of any explicit statutory limit on the length of permissible
detention following the entry of an order of removal. [Ibid.

Zadvydas represents a notably generous application of the
constitutional-avoidance canon, but the Court of Appeals in
this case went much further. It failed to address whether
Zadvydas's reasoning may fairly be applied in this case de-
spite the many ways in which the provision in question in
Zadvydas, §1231(a)(6), differs materially from those at issue
here, §§1225(b)(1) and (b)(2). Those differences preclude
the reading adopted by the Court of Appeals.

To start, §§1225(b)(1) and (b)(2), unlike §1231(a)(6), pro-
vide for detention for a specifed period of time. Section
1225(b)(1) mandates detention “for further consideration of
the application for asylum,” §1225(b)(1)(B)(ii), and
§1225(b)(2) requires detention “for a [removal] proceeding,”
§1225(b)(2)(A). The plain meaning of those phrases is that
detention must continue until immigration offcers have fn-
ished “consider[ing]” the application for asylum, §1225(b)
(1)(B)(ii), or until removal proceedings have concluded,
§1225(b)(2)(A). By contrast, Congress left the permissible
length of detention under § 1231(a)(6) unclear.
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Moreover, in Zadvydas, the Court saw ambiguity in
§1231(a)(6)'s use of the word “may.” Here, by contrast,
§§1225(b)(1) and (b)(2) do not use the word “may.” Instead,
they unequivocally mandate that aliens falling within their
scope “shall” be detained. “Unlike the word ‘may,' which
implies discretion, the word “shall' usually connotes a re-
quirement.” Kingdomware Technologies, Inc. v. United
States, 579 U. S. 162, 171 (2016). That requirement of deten-
tion precludes a court from fnding ambiguity here in the
way that Zadvydas found ambiguity in § 1231(a)(6).

Zadvydas's reasoning is particularly inapt here because
there is a specific provision authorizing release from
§1225(b) detention whereas no similar release provision ap-
plies to §1231(a)(6). With a few exceptions not relevant
here, the Attorney General may “for urgent humanitarian
reasons or signifcant public beneft” temporarily parole
aliens detained under §§1225(b)(1) and (b)(2). 8 U.S.C.
§1182(d)(5)(A). That express exception to detention implies
that there are no other circumstances under which aliens de-
tained under §1225(b) may be released. See A. Scalia &
B. Garner, Reading Law 107 (2012) (“Negative-Implication
Canon[:] The expression of one thing implies the exclusion
of others (expressio unius est exclusio alterius)’). That
negative implication precludes the sort of implicit time limit
on detention that we found in Zadvydas.*

In short, a series of textual signals distinguishes the provi-
sions at issue in this case from Zadvydas's interpretation of
§1231(a)(6). While Zadvydas found §1231(a)(6) to be am-
biguous, the same cannot be said of §§1225(b)(1) and (b)(2):

4 According to the dissent, we could have applied the expressio unius
canon in Zadvydas as well because there was also an “alternative avenue
for relief, namely, bail,” available for aliens detained under §1231(a)(6).
Post, at 349 (opinion of BREYER, J.). But the dissent overlooks the fact
that the provision granting bail was precisely the same provision that the
Court purported to be interpreting, so the canon was not applicable. See
533 U. 8., at 683.
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Both provisions mandate detention until a certain point and
authorize release prior to that point only under limited cir-
cumstances. As a result, neither provision can reasonably
be read to limit detention to six months.

2

In this Court, respondents advance an interpretation of
the language of §§1225(b)(1) and (b)(2) that was never made
below, namely, that the term “for,” which appears in both
provisions, mandates detention only until the start of applica-
ble proceedings rather than all the way through to their con-
clusion. Respondents contrast the language of §§1225(b)(1)
and (b)(2) authorizing detention “for” further proceedings
with another provision's authorization of detention “pending”
further proceedings. See 8 U.S.C. §1225(b)(1)(B)(iii)(IV)
(“Any alien . . . shall be detained pending a f nal determina-
tion of credible fear of persecution and, if found not to have
such a fear, until removed”). According to respondents, that
distinction between “for” and “pending” makes an enormous
difference. As they see things, the word “pending” author-
izes detention throughout subsequent proceedings, but the
term “for” means that detention authority ends once subse-
quent proceedings begin. As a result, respondents argue,
once the applicable proceedings commence, §§ 1225(b)(1) and
(b)(2) no longer authorize detention, and the Government
must instead look to §1226(a) for continued detention
authority.

That interpretation is inconsistent with ordinary English
usage and is incompatible with the rest of the statute. To
be sure, “for” can sometimes mean “in preparation for or
anticipation of.” 6 Oxford English Dictionary 24 (2d ed.
1989) (OED). But “for” can also mean “[dJuring [or]
throughout,” id., at 26, as well as “with the object or purpose
of,” id., at 23; see also American Heritage Dictionary 709 (3d
ed. 1992) (“Used to indicate the object, aim, or purpose of
an action or activity”; “Used to indicate amount, extent, or
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duration”); Random House Dictionary of the English Lan-
guage 747 (2d ed. 1987) (“with the object or purpose of”;
“during the continuance of”’); Webster's Third New Interna-
tional Dictionary 886 (1993) (“with the purpose or object of”;
“to the . .. duration of”). And here, only that second set
of defnitions makes sense in the context of the statutory
scheme as a whole.

For example, respondents argue that, once detention au-
thority ends under §§1225(b)(1) and (b)(2), aliens can be de-
tained only under § 1226(a). But that section authorizes de-
tention only “[oln a warrant issued” by the Attorney General
leading to the alien's arrest. §1226(a). If respondents' in-
terpretation of § 1225(b) were correct, then the Government
could detain an alien without a warrant at the border, but
once removal proceedings began, the Attorney General
would have to issue an arrest warrant in order to continue
detaining the alien. To put it lightly, that makes little sense.

Nor does respondents' interpretation of the word “for”
align with the way Congress has historically used that word
in §1225. Consider that section's text prior to the enact-
ment of the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996, 110 Stat. 3009-546. Under the
older version of §1225(b), “[e]very alien” within its scope
“who may not appear . . . to be clearly and beyond a doubt
entitled to [entry] shall be detained for further inquiry to be
conducted by a special inquiry offcer.” 8 U.S. C. §1225(b)
(1994 ed.). It would make no sense to read “for further in-
quiry” as authorizing detention of the alien only until the
start of the inquiry; Congress obviously did not mean to
allow aliens to feel free to leave once immigration offcers
asked their frst question.

In sum, §§ 1225(b)(1) and (b)(2) mandate detention of aliens
throughout the completion of applicable proceedings and not
just until the moment those proceedings begin. Of course,
other provisions of the immigration statutes do authorize
detention “pending” other proceedings or “until” a certain
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point. See post, at 348 (BREYER, J., dissenting) (quoting
§1225(b)(1)(B)(iii)(IV)). But there is no “canon of interpre-
tation that forbids interpreting different words used in dif-
ferent parts of the same statute to mean roughly the same
thing.” Kirtsaeng v. John Wiley & Sons, Inc., 568 U. S. 519,
540 (2013). We decline to invent and apply such a canon
here.
B

While the language of §§ 1225(b)(1) and (b)(2) is quite clear,
§1226(c) is even clearer. As noted, § 1226 applies to aliens
already present in the United States. Section 1226(a) cre-
ates a default rule for those aliens by permitting—but not
requiring—the Attorney General to issue warrants for their
arrest and detention pending removal proceedings. Section
1226(a) also permits the Attorney General to release those
aliens on bond, “[e]xcept as provided in subsection (c) of this
section.” Section 1226(c) in turn states that the Attorney
General “shall take into custody any alien” who falls into one
of the enumerated categories involving criminal offenses and
terrorist activities. §1226(c)(1). Section 1226(c) then goes
on to specify that the Attorney General “may release” one
of those aliens “only if the Attorney General decides” both
that doing so is necessary for witness-protection purposes
and that the alien will not pose a danger or fight risk.
§1226(c)(2) (emphasis added).

Like § 1225(b), § 1226(c) does not on its face limit the length
of the detention it authorizes. In fact, by allowing aliens to
be released “only if” the Attorney General decides that cer-
tain conditions are met, §1226(c) reinforces the conclusion
that aliens detained under its authority are not entitled to be
released under any circumstances other than those expressly
recognized by the statute. And together with §1226(a),
§1226(c) makes clear that detention of aliens within its scope
must continue “pending a decision on whether the alien is to
be removed from the United States.” §1226(a).
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In a reprise of their interpretation of §1225(b), respond-
ents argue, and the Court of Appeals held, that §1226(c)
should be interpreted to include an implicit 6-month time
limit on the length of mandatory detention. Once again,
that interpretation falls far short of a “plausible statutory
construction.”

In defense of their statutory reading, respondents frst
argue that §1226(c)'s “silence” as to the length of detention
“cannot be construed to authorize prolonged mandatory de-
tention, because Congress must use “clearer terms' to author-
ize "long-term detention.'” Brief for Respondents 34 (quot-
ing Zadvydas, 533 U. S., at 697). But § 1226(c) is not “silent”
as to the length of detention. It mandates detention “pend-
ing a decision on whether the alien is to be removed from
the United States,” §1226(a), and it expressly prohibits
release from that detention except for narrow, witness-
protection purposes. Even if courts were permitted to fash-
ion 6-month time limits out of statutory silence, they cer-
tainly may not transmute existing statutory language into
its polar opposite. The constitutional-avoidance canon does
not countenance such textual alchemy.

Indeed, we have held as much in connection with § 1226(c)
itself. In Demore v. Kim, 538 U. S., at 529, we distinguished
§1226(c) from the statutory provision in Zadvydas by point-
ing out that detention under § 1226(c) has “a def nite termina-
tion point”: the conclusion of removal proceedings. As we
made clear there, that “def nite termination point”—and not
some arbitrary time limit devised by courts—marks the end
of the Government's detention authority under § 1226(c).

Respondents next contend that §1226(c)'s limited authori-
zation for release for witness-protection purposes does not
imply that other forms of release are forbidden, but this ar-
gument defes the statutory text. By expressly stating that
the covered aliens may be released “only if” certain condi-
tions are met, § 1226(c)(2), the statute expressly and unequiv-
ocally imposes an affr mative prohibition on releasing de-
tained aliens under any other conditions.
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Finally, respondents point to a provision enacted as part
of the PATRIOT Act® and contend that their reading of
§1226(c) is needed to prevent that provision from being su-
perfuous. That argument, however, misreads both statu-
tory provisions. Although the two provisions overlap in
part, they are by no means congruent.

Two differences stand out. First, §1226(c) and the
PATRIOT Act cover different categories of aliens. Both
apply to certain terrorist suspects, but only § 1226(c) reaches
aliens convicted of other more common criminal offenses.
See §§1226(c)(1)(A)—(C) (aliens inadmissible or deportable
under §1182(a)(2); §8§1227(a)(2)(A)(i), (A)(ii), (B), (C), and
(D); and § 1227(a)(2)(A)(i) under certain conditions). For its
part, the PATRIOT Act casts a wider net than § 1226(c) inso-
far as it encompasses certain threats to national security not
covered by §1226(c). See §1226a(a)(3) (aliens described in
§§1182(a)(3)(A)(1), (iii), and 1227(a)(4)(A)(), (iii), as well as
aliens “engaged in any other activity that endangers the
national security of the United States”). In addition, the
Government's detention authority under §1226(c) and the
PATRIOT Act is not the same. Under § 1226(c), the Govern-
ment must detain an alien until “a decision on whether the
alien is to be removed” is made. §1226(a) (emphasis added).
But, subject to exceptions not relevant here, the PATRIOT
Act authorizes the Government to detain an alien “until the
alien is removed.” §1226a(a)(2) (emphasis added).

Far from being redundant, then, §1226(c) and the
PATRIOT Act apply to different categories of aliens in dif-
ferent ways. There is thus no reason to depart from the
plain meaning of § 1226(c) in order to avoid making the provi-
sion superfuous.

We hold that § 1226(c) mandates detention of any alien fall-
ing within its scope and that detention may end prior to the

5See Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act of 2001
(PATRIOT Act), 115 Stat. 272.
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conclusion of removal proceedings “only if” the alien is re-
leased for witness-protection purposes.

C

Finally, as noted, §1226(a) authorizes the Attorney Gen-
eral to arrest and detain an alien “pending a decision on
whether the alien is to be removed from the United States.”
As long as the detained alien is not covered by § 1226(c), the
Attorney General “may release” the alien on “bond . . . or
conditional parole.” §1226(a). Federal regulations provide
that aliens detained under §1226(a) receive bond hearings
at the outset of detention. See 8 CFR §§236.1(d)(1),
1236.1(d)(1).

The Court of Appeals ordered the Government to provide
procedural protections that go well beyond the initial bond
hearing established by existing regulations—namely, peri-
odic bond hearings every six months in which the Attorney
General must prove by clear and convincing evidence that
the alien's continued detention is necessary. Nothing in
§1226(a)'s text—which says only that the Attorney General
“may release” the alien “on . .. bond”—even remotely sup-
ports the imposition of either of those requirements. Nor
does §1226(a)'s text even hint that the length of detention
prior to a bond hearing must specifca lly be considered in
determining whether the alien should be released.

Iv

For these reasons, the meaning of the relevant statutory
provisions is clear—and clearly contrary to the decision of
the Court of Appeals. But the dissent is undeterred. It
begins by ignoring the statutory language for as long as
possible, devoting the frst two-thirds of its opinion to a dis-
quisition on the Constitution. Only after a 19-page pro-
logue does the dissent acknowledge the relevant statutory
provisions.
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The dissent frames the question of interpretation as fol-
lows: Can §§1225(b), 1226(c), and 1226(a) be read to require
bond hearings every six months “without doing violence to
the statutory language,” post, at 344 (opinion of BREYER, J.)?
According to the dissent, the answer is “yes,” but the dissent
evidently has a strong stomach when it comes to inficting
linguistic trauma. Thus, when Congress mandated that an
“alien shall be detained,” §1225(b)(1)(B)(ii), what Congress
really meant, the dissent insists, is that the alien may be
released from custody provided only that his freedom of
movement is restricted in some way, such as by “the imposi-
tion of a curfew,” post, at 345. And when Congress stressed
that “[tlhe Attorney General may release an alien . . . only
if .. . release . .. from custody is necessary” to protect the
safety of a witness, § 1226(c)(2) (emphasis added), what Con-
gress meant, the dissent tells us, is that the Attorney Gen-
eral must release an alien even when no witness is in need
of protection—so long as the alien is neither a fight risk
nor a danger to the community, see post, at 349-351. The
contortions needed to reach these remarkable conclusions
are a sight to behold.

Let us start with the simple term “detain.” According
to the dissent, “detain” means the absence of “unrestrained
freedom.” Post, at 345. An alien who is subject to any one
of “numerous restraints”—including “a requirement to ob-
tain medical treatment,” “to report at regular intervals,” or
even simply to comply with “a curfew”—is “detained” in the
dissent's eyes, even if that alien is otherwise free to roam
the streets. Ibid.

This interpretation defes ordinary English usage. The
dictionary cited by the dissent, the OED, def nes “detain” as
follows: “[t]o keep in conf nement or under restraint; to keep
prisoner.” 4 OED 543 (emphasis added); see also OED
(3d ed. 2012), http://www.oed.com/view/Entry/51176 (same).
Other general-purpose dictionaries provide similar def ni-
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tions. See, e.g., Webster's Third New International Dic-
tionary 616 (1961) (“to hold or keep in or as if in custody
<~ed by the police for questioning>"); Webster's New Inter-
national Dictionary 710 (2d ed. 1934) (“[t]o hold or keep as in
custody”); American Heritage Dictionary, at 508 (def. 2)
(“[t]o keep in custody or temporary conf nement”); Webster's
New World College Dictionary 375 (3d ed. 1997) (“to keep in
custody; confne”). And legal dictionaries defne “detain”
the same way. See, e.g., Ballentine's Law Dictionary 343
(Bd ed. 1969) (“[tlo hold; to keep in custody; to keep”);
Black's Law Dictionary 459 (7th ed. 1999) (“[t]he act or fact
of holding a person in custody; conf nement or compulsory
delay”).

How does the dissent attempt to evade the clear meaning
of “detain”? It resorts to the legal equivalent of a sleight-
of-hand trick. First, the dissent cites a passage in Black-
stone stating that arrestees could always seek release on
bail. Post, at 332-333. Then, having established the obvi-
ous point that a person who is initially detained may later
be released from detention, the dissent reasons that this
means that a person may still be regarded as detained even
after he is released from custody. Post, at 344-345. That,
of course, is a non sequitur. Just because a person who is
initially detained may later be released, it does not follow
that the person is still “detained” after his period of deten-
tion comes to an end.

If there were any doubt about the meaning of the term
“detain” in the relevant statutory provisions, the context in
which they appear would put that doubt to rest. Title 8 of
the United States Code, the title dealing with immigration, is
replete with references that distinguish between “detained”
aliens and aliens who are free to walk the streets in the way
the dissent imagines. Section 1226(a), for instance, distin-
guishes between the power to “continue to detain the ar-
rested alien” and the power to “release the alien on . . .
bond.” But if the dissent were right, that distinction would
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make no sense: An “alien released on bond” would also be
a “detained alien.” Here is another example: In §1226(b),
Congress gave the Attorney General the power to “revoke”
at any time “a bond or parole authorized under subsection
(a) of this section, rearrest the alien under the original war-
rant, and detain the alien.” It beggars belief that Congress
would have given the Attorney General the power to detain
a class of aliens who, under the dissent's reading, are already
“detained” because they are free on bond. But that is what
the dissent would have us believe. Consider, f nally, the ex-
ample of §1226(c). As noted, that provision obligates the
Attorney General to “take into custody” certain aliens when-
ever they are “released, without regard to whether the alien
is released on parole, supervised release, or probation.” On
the dissent's view, however, even aliens “released on parole,
supervised release, or probation” are “in custody”—and so
there would be no need for the Attorney General to take
them into custody again.®

Struggling to prop up its implausible interpretation, the
dissent looks to our prior decisions for aid, but that too fails.

6 As the dissent notes, §1158(d)(2) regulates employment authorization
for certain “applicant[s] for asylum.” Were all asylum applicants de-
tained, the dissent says, that provision would make no sense, because de-
tained aliens do not need work authorizations. Post, at 347-348. But
§1158(d)(2) applies not only to aliens seeking asylum status “in accordance
with . . . section 1225(b)” (and thus aliens who are detained), but also to
all aliens already “physically present in the United States.” §1158(a)(1).
Many of those aliens will be in the country lawfully, and thus they will not
be detained and will be able to work pending the outcome of their asylum
application. For example, an alien may apply for asylum after being ad-
mitted into the country on a short-term visa. While the application is
pending, § 1158 may offer a way for that alien to f nd employment.

In response, the dissent accuses us of “apply[ing] this provision to some
asylum applicants but not the ones before us.” Post, at 347-348. That is
not remotely what we are doing. We do not doubt that §1158(d)(2) “ap-
plies” to all “applicant[s] for asylum” as it says, even if some of those
applicants are not as likely to receive an employment authorization (for
instance, because they are detained) as others.
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The best case it can fnd is Tod v. Waldman, 266 U. S. 547
(1925), a grant of a petition for rehearing in which the Court
clarifed that “[nJothing in [its original] order . . . shall preju-
dice an application for release on bail of the respondents
pending compliance with the mandate of this Court.” Id., at
548. According to the dissent, that two-page decision from
almost a century ago supports its reading because the under-
lying immigration statute in that case—like some of the pro-
visions at issue here—mandated that the relevant class of
aliens ““shall be detained'” pending the outcome of an in-
spection process. See post, at 346 (quoting Act of Feb. 5,
1917, §16, 39 Stat. 886).

That reads far too much into Waldman. To start, the
Court did not state that the aliens at issue were entitled to
bail or even that bail was available to them. Instead, the
Court merely noted that its decision should not “prejudice”
any application the aliens might choose to fle. That is nota-
ble, for in their petition for rehearing the aliens had asked
the Court to affr matively “authorize [them] to give bail.”
Petition for Rehearing in Tod v. Waldman, O. T. 1924,
No. 95, p. 17 (emphasis added). By refusing to do so, the
Court may have been signaling its skepticism about their
request. But it is impossible to tell. That is precisely why
we, unlike the dissent, choose not to go beyond what the
sentence actually says. And Waldman says nothing about
how the word “detain” should be read in the context of
§§1225(b), 1226(c), and 1226(a).”

Neither does Zadvydas. It is true, as the dissent points
out, that Zadvydas found “that the words ~“may be de-

"1t should not be surprising by this point that even the aliens in Wald-
man understood “detention” in contradistinction to “bail.” See Petition
for Rehearing in Tod v. Waldman, O. T. 1924, No. 95, pp. 17-18 (“[T]he
Court's mandate should authorize relators to give bail, instead of having
[them] go to Ellis Island and remain there in custody pending an appeal

. which may involve very long detention pending hearing of the ap-
peal . . .” (capitalization omitted; emphasis added)).
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tained” "' [are] consistent with requiring release from long-
term detention,” post, at 347 (quoting 533 U. S., at 682), but
that is not because there is any ambiguity in the term “de-
tain.” As we have explained, the key statutory provision in
Zadvydas said that the aliens in question “may,” not “shall,”
be detained, and that provision also failed to specify how
long detention was to last. Here, the statutory provisions
at issue state either that the covered aliens “shall” be
detained until specifed events take place, see 8 U.S.C.
§1225(b)(1)(B)(ii)) (“further consideration of the application
for asylum”); §1225(b)(2)(A) (“a [removal] proceeding”), or
provide that the covered aliens may be released “only if”
specifed conditions are met, § 1226(c)(2). The term that the
Zadvydas Court found to be ambiguous was “may,” not “de-
tain.” See 533 U.S., at 697. And the opinion in that case
consistently used the words “detain” and “custody” to refer
exclusively to physical conf nement and restraint. See id.,
at 690 (referring to “[flreedom from imprisonment—from
government custody, detention, or other forms of physical
restraint” (emphasis added)); id., at 683 (contrasting aliens
“released on bond” with those “held in custody”).®

The dissent offers no plausible interpretation of §§ 1225(b),
1226(c), and 1226(a). But even if we were to accept the dis-
sent's interpretation and hold that “detained” aliens in the
“custody” of the Government include aliens released on bond,
that would still not justify the dissent's proposed resolution
of this case. The Court of Appeals held that aliens detained
under the provisions at issue must be given periodic bond
hearings, and the dissent agrees. See post, at 327 (“I would
interpret the statute as requiring bail hearings, presump-

8The dissent argues that because “the question at issue [in Zadvydas]
was release from detention,” “the key word was consequently “may.'”
Post, at 347. We agree but fail to see the point. If, as the dissent admits,
Zadvydas was about “release from detention” and not about what qualifes
as “detention,” then it is unclear why the dissent thinks that decision sup-
ports its unorthodox interpretation of the word “detention.”
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tively after six months of confnement”). But the dissent
draws that 6-month limitation out of thin air. However
broad its interpretation of the words “detain” and “custody,”
nothing in any of the relevant provisions imposes a 6-month
time limit on detention without the possibility of bail. So if
the dissent's interpretation is right, then aliens detained
under §§1225(b), 1226(c), and 1226(a) are entitled to bail
hearings as soon as their detention begins rather than six
months later. “Detained” does not mean “released on
bond,” and it certainly does not mean “released on bond but
only after six months of mandatory physical conf nement.”

The dissent's utterly implausible interpretation of the stat-
utory language cannot support the decision of the court
below.

v

Because the Court of Appeals erroneously concluded that
periodic bond hearings are required under the immigration
provisions at issue here, it had no occasion to consider re-
spondents' constitutional arguments on their merits. Con-
sistent with our role as “a court of review, not of frst view,”
Cutter v. Wilkinson, 544 U. S. 709, 718, n. 7 (2005), we do not
reach those arguments. Instead, we remand the case to the
Court of Appeals to consider them in the frst instance.

Before the Court of Appeals addresses those claims, how-
ever, it should reexamine whether respondents can continue
litigating their claims as a class. When the District Court
certifed the class under Rule 23(b)(2) of the Federal Rules
of Civil Procedure, it had their statutory challenge primarily
in mind. Now that we have resolved that challenge, how-
ever, new questions emerge.

Specifca lly, the Court of Appeals should frst decide
whether it continues to have jurisdiction despite 8 U. S. C.
§1252(f)(1). Under that provision, “no court (other than
the Supreme Court) shall have jurisdiction or authority to
enjoin or restrain the operation of [§§ 1221-1232] other than
with respect to the application of such provisions to an indi-
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vidual alien against whom proceedings under such part have
been initiated.” Section 1252(f)(1) thus “prohibits federal
courts from granting classwide injunctive relief against
the operation of §§1221-123[2].” American-Arab Anti-
Discrimination Comm., 525 U. S., at 481. The Court of Ap-
peals held that this provision did not affect its jurisdiction
over respondents' statutory claims because those claims did
not “seek to enjoin the operation of the immigration deten-
tion statutes, but to enjoin conduct . . . not authorized by the
statutes.” 591 F. 3d, at 1120. This reasoning does not seem
to apply to an order granting relief on constitutional grounds,
and therefore the Court of Appeals should consider on re-
mand whether it may issue classwide injunctive relief based
on respondents' constitutional claims. If not, and if the
Court of Appeals concludes that it may issue only declara-
tory relief, then the Court of Appeals should decide whether
that remedy can sustain the class on its own. See, e. g., Rule
23(b)(2) (requiring “that f nal injunctive relief or correspond-
g declaratory relief [be] appropriate respecting the class
as a whole” (emphasis added)).

The Court of Appeals should also consider whether a Rule
23(b)(2) class action continues to be the appropriate vehicle
for respondents' claims in light of Wal-Mart Stores, Inc. v.
Dukes, 564 U. S. 338 (2011). We held in Dukes that “Rule
23(b)(2) applies only when a single injunction or declaratory
judgment would provide relief to each member of the class.”
Id., at 360. That holding may be relevant on remand be-
cause the Court of Appeals has already acknowledged that
some members of the certifed class may not be entitled
to bond hearings as a constitutional matter. See, e. g., 804
F. 3d, at 1082; 715 F. 3d, at 1139-1141 (citing, e. g., Shaugh-
nessy v. United States ex rel. Mezei, 345 U. S. 206 (1953)).
Assuming that is correct, then it may no longer be true that
the complained-of “ conduct is such that it can be enjoined
or declared unlawful only as to all of the class members or as
to none of them.'” Dukes, supra, at 360 (quoting Nagareda,
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Class Certifcation in the Age of Aggregate Proof, 84
N. Y. U. L. Rev. 97, 132 (2009)).

Similarly, the Court of Appeals should also consider on
remand whether a Rule 23(b)(2) class action litigated on com-
mon facts is an appropriate way to resolve respondents' Due
Process Clause claims. “[D]ue process is fexible,” we have
stressed repeatedly, and it “calls for such procedural protec-
tions as the particular situation demands.” Morrissey v.
Brewer, 408 U. S. 471, 481 (1972); see also Landon v. Plasen-
cia, 459 U. S. 21, 34 (1982).

VI

We reverse the judgment of the United States Court of
Appeals for the Ninth Circuit and remand the case for fur-
ther proceedings.

It 1s so ordered.

JUSTICE KAGAN took no part in the decision of this case.

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins ex-
cept for footnote 6, concurring in Part I and Parts I1I-VI
and concurring in the judgment.

In my view, no court has jurisdiction over this case. Con-
gress has prohibited courts from reviewing aliens' claims re-
lated to their removal, except in a petition for review from
a fnal removal order or in other circumstances not present
here. See 8 U.S.C. §1252(b)(9). Respondents have not
brought their claims in that posture, so § 1252(b)(9) removes
jurisdiction over their challenge to their detention. I would
therefore vacate the judgment below with instructions to
dismiss for lack of jurisdiction. But because a majority of
the Court believes we have jurisdiction, and I agree with the
Court’s resolution of the merits, I join Part I and Parts ITI-
VI of the Court's opinion.

I

Respondents are a class of aliens whose removal proceed-
ings are ongoing. Respondents allege that the statutes that
authorize their detention during removal proceedings do not
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authorize “prolonged” detention unless they are given an
individualized bond hearing at which the Government
“prove[s] by clear and convincing evidence” that their deten-
tion remains justifed. Third Amended Complaint in Rodri-
guez v. Holder, No. CV 07-03239 (CD Cal., Oct. 22, 2010),
pp. 30-31 (Third Amended Complaint). If the statutes do
authorize “prolonged” detention, respondents claim that the
statutes violate the Due Process Clause of the Fifth Amend-
ment. Ibid. In their complaint, respondents sought declar-
atory and injunctive relief from detention during their
removal proceedings. Id., at 31-32. The District Court
certifed a class of aliens under Federal Rule of Civil Proce-
dure 23(b)(2) who, among other things, “are or were detained
for longer than six months pursuant to one of the general
immigration detention statutes.” Class Certifeati on Order
in Rodriguez v. Hayes, No. CV 07-03239 (CD Cal., Apr. 5,
2010), p. 2; Rodriguez v. Hayes, 591 F. 3d 1105, 1122-1126
(CA9 2010). After the parties moved for summary judg-
ment, the District Court entered a permanent injunction in
favor of the class, which requires the named Government
offcia Is! to take steps to “timely identify all current and fu-
ture class members,” to update class member lists with the
Distriet Court every 90 days, and to provide class members
with bond hearings that comply with particular substantive
and procedural requirements. Order, Judgment, and Per-
manent Injunction in Rodriguez v. Holder, No. CV 07-03239
(CD Cal., Aug. 6, 2013), pp. 5-6 (Order, Judgment, and Per-
manent Injunction).
IT

A

Although neither party raises §1252(b)(9), this Court has
an “independent obligation” to assess whether it deprives us

1The named Government offcials are the Attorney General of the
United States, the Secretary of the Department of Homeland Security, the
Director of the Executive Offce for Immigration Review, the Director and
Assistant Director of the Los Angeles District of Immigration and Cus-
toms Enforcement, and several directors of jails and detention facilities.
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and the lower courts of jurisdiction. Arbaugh v. Y & H
Corp., 546 U. S. 500, 514 (2006). This Court has described
§1252(b)(9) as a “‘zipper' clause.” See Reno v. American-
Arab Anti-Discrimination Comm., 525 U. S. 471, 483 (1999)
(AADC); INS v. St. Cyr, 533 U. S. 289, 313 (2001). That de-
scription is apt because, when an alien raises a claim related
to his removal, §1252(b)(9) closes all but two avenues for
judicial review:

“Consolidation of questions for judicial review

“Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitutional
and statutory provisions, arising from any action taken
or proceeding brought to remove an alien from the
United States under [8 U.S.C. §§1151-1382] shall be
available only in judicial review of a final order under
this section. Except as otherwise provided in this sec-
tion, no court shall have jurisdiction, by habeas corpus
under section 2241 of title 28 or any other habeas corpus
provision, by section 1361 or 1651 of such title, or by any
other provision of law (statutory or nonstatutory), to re-
view such an order or such questions of law or fact.”
(Emphasis added.)

The text of this provision is clear. Courts generally lack
jurisdiction over “all questions of law and fact,” both “consti-
tutional” and “statutory,” that “aris[e] from” an “action taken
or proceeding brought to remove an alien.” If an alien
raises a claim arising from such an action or proceeding,
courts cannot review it unless they are reviewing “a fnal
order” under §1252(a)(1) or exercising jurisdiction “other-
wise provided” in § 12522 Neither “habeas corpus” nor “any

2Section 1252 provides a few specifc grants of jurisdiction beyond
§1252(a)(1)'s general grant of jurisdiction over f nal removal orders and all
other related questions of law and fact. Section 1252(b)(7), for example,
allows an alien to challenge the validity of his removal order during crimi-
nal proceedings if he is charged with willfully failing to depart the United
States. And §1252(e)(2) allows an alien who is denied admission to the
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other provision of law” can be used to avoid §1252(b)(9)'s
jurisdictional bar. In short, if a claim arises from an action
taken to remove an alien, § 1252(b)(9) permits judicial review
in only two circumstances: in connection with review of a
fnal removal order and via a specifc grant of jurisdiction
in §1252.

Respondents do not argue that any specifc grant of juris-
diction applies here, and they do not seek review of a fnal
removal order under § 1252(a)(1). Thus, a court may review
respondents' claims only if they can show that § 1252(b)(9)'s
jurisdictional bar does not apply in the frst place because
their claims do not “aris[e] from any action taken or proceed-
ing brought to remove an alien.”

Respondents cannot make that showing. Section
1252(b)(9) is a “general jurisdictional limitation” that applies
to “all claims arising from deportation proceedings” and the
“many . . . decisions or actions that may be part of the depor-
tation process.” AADC, supra, at 482-483. Detaining an
alien falls within this def nition—indeed, this Court has de-
scribed detention during removal proceedings as an “aspect
of the deportation process.” Demore v. Kim, 538 U. S. 510,
523 (2003); see also Carlson v. Landon, 342 U. S. 524, 538
(1952) (“Detention is necessarily a part of [the] deportation
procedure”). As the Court explains today, Congress either
mandates or permits the detention of aliens for the entire
duration of their removal proceedings. See ante, at 296-
306. This detention, the Court further explains, is meant to
ensure that the Government can ultimately remove them.
See ante, at 286; accord, Demore, supra, at 528 (explaining
that detention during removal proceedings ‘“necessarily
serves the purpose of preventing deportable criminal aliens
from feeing prior to or during their removal proceedings,
thus increasing the chance that, if ordered removed, the
aliens will be successfully removed”). The phrase “any ac-

United States and ordered removed to raise certain claims in habeas cor-
pus proceedings.
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tion taken . . . to remove an alien from the United States”
must at least cover congressionally authorized portions of
the deportation process that necessarily serve the purpose of
ensuring an alien's removal. Claims challenging detention
during removal proceedings thus fall within the heartland
of §1252(b)(9).

B

The plurality, the dissent, and respondents each offer rea-
sons why §1252(b)(9) does not apply to this case. The plu-
rality reasons that applying §1252(b)(9) to detention claims
requires an overly expansive reading of “arising from.” See
ante, at 293-294. The dissent contends that § 1252(b)(9) ap-
plies only to challenges to the removal order itself. Post, at
355 (opinion of BREYER, J.). And respondents argue that, if
§1252(b)(9) applies to their claims, they will have no mean-
ingful way to challenge their detention during their removal
proceedings.?> Tr. of Oral Arg. 36. None of these argu-
ments persuades me.

1

The plurality asserts that § 1252(b)(9) covers respondents'
claims only if the words “arising from” are given an “expan-
sive interpretation.” Amte, at 293. I am of a different
view. Even if “arising from” is read narrowly, § 1252(b)(9)
still covers the claims at issue in this case. That is because
detention is an “action taken . .. to remove” an alien. And
even the narrowest reading of “arising from” must cover
claims that directly challenge such actions. See AADC,
supra, at 482—-483.

The main precedent that the plurality cites to support
its narrow reading of “arising from” demonstrates that

3Respondents also asserted at oral argument that the Government “has
said repeatedly” that § 1252(b)(9) does not apply to detention claims. Tr.
of Oral Arg. 36. But our “independent obligation” to evaluate jurisdic-
tion, Arbaugh v. Y & H Corp., 546 U. S. 500, 514 (2006), means that we
cannot accept the Government's concessions on this point. See King
Bridge Co. v. Otoe County, 120 U. S. 225, 226 (1887).
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§1252(b)(9) applies here. See ante, at 294 (citing AADC, 525
U.S., at 482-483). In AADC, the Court explained that
§1252(b)(9) covers “all claims arising from deportation pro-
ceedings” and the “many . . . decisions or actions that may
be part of the deportation process.” Ibid. The Court even
listed examples of the type of claims that would be covered,
including challenges to the decision “to open an inves-
tigation” and the decision “to surveil the suspected
[immigration-law] violator.” Id., at 482. If surveilling a
suspected violator falls under the statute, then the detention
of a known violator certainly does as well.

The plurality dismisses my “expansive interpretation” be-
cause it would lead to “staggering results,” supposedly bar-
ring claims that are far afeld from removal. See ante, at
293 (describing lawsuits challenging inhumane conditions of
conf nement, assaults, and negligent driving). But that is
not the case. Unlike detention during removal proceedings,
those actions are neither congressionally authorized nor
meant to ensure that an alien can be removed. Thus, my
conclusion that § 1252(b)(9) covers an alien's challenge to the
fact of his detention (an action taken in pursuit of the lawful
objective of removal) says nothing about whether it also cov-
ers claims about inhumane treatment, assaults, or negli-
gently inficted injuries suffered during detention (actions
that go beyond the Government's lawful pursuit of its re-
moval objective). Cf. Bell v. Wolfish, 441 U. S. 520, 536-539
(1979) (drawing a similar distinction).

2

The dissent takes a different approach. Relying on the
prefatory clause to §1252(b), it asserts that §1252(b)(9) “by
its terms applies only “[wlith respect to review of an order of
removal under [§1252(a)(1)].'” Post, at 355 (quoting 8
U.S. C. §1252(b)). The dissent reads the prefatory clause to
mean that §1252(b)(9) applies only to a “challenge [to] an
order of removal.” Post, at 355. That reading is incorrect.
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Section 1252(b)(9) is not restricted to challenges to re-
moval orders. The text refers to review of “all questions of
law and fact” arising from removal, not just removal orders.
(Emphasis added.) And it specifes that §1252(a)(1) pro-
vides the only means for reviewing “such an order or such
questions of law or fact.” §1252(b)(9) (emphasis added).
The term “or” is “‘almost always disjunctive, that is, the
words it connects are to be given separate meanings.'”
Loughrin v. United States, 573 U. S. 351, 357 (2014) (quoting
United States v. Woods, 571 U. S. 31, 45-46 (2013); some inter-
nal quotation marks omitted). By interpreting §1252(b)(9)
as governing only removal orders, the dissent reads “or such
questions of law or fact” out of the statute. It also renders
superfuous §1252(a)(5), which already specifes that the re-
view made available under § 1252(a)(1) “shall be the sole and
exclusive means for judicial review of an order of removal.”
(Emphasis added.) This Court typically disfavors such in-
terpretations. See AADC, supra, at 483.

The prefatory clause of §1252(b) does not change the
meaning of §1252(b)(9). The prefatory clause states that
the subparagraphs of § 1252(b), including § 1252(b)(9), impose
requirements “[wlith respect to review of an order of re-
moval under subsection (a)(1).” The phrase “with respect
to” means “referring to,” “concerning,” or “relat[ing] to.”
Oxford American Dictionary and Language Guide 853 (1999
ed.); accord, Webster's New Universal Unabridged Diction-
ary 1640 (2003 ed.); American Heritage Dictionary 1485
(4th ed. 2000). Read together, the prefatory clause and
§1252(b)(9) mean that review of all questions arising from
removal must occur in connection with review of a fnal re-
moval order under § 1252(a)(1), which makes sense given that
§1252(b)(9) is meant to “[c]onsolidat[e] . . . questions for judi-
cial review.” Tellingly, on the two previous occasions when
this Court interpreted §1252(b)(9), it did not understand
§1252(b)(9) as limited to challenges to removal orders. See
AADC, supra, at 482-483 (stating that § 1252(b)(9) is a “gen-
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eral jurisdictional limitation” that applies to “all claims aris-
ing from deportation proceedings” and the “many . . . de-
cisions or actions that may be part of the deportation proc-
ess”); St. Cyr, 533 U.S., at 313, n. 37 (clarifying that
§1252(b)(9) requires “claims that were viewed as being out-
side of a “fnal order'” to be “consolidated in a petition for
review and considered by the courts of appeals” in their re-
view of the fnal removal order under §1252(a)(1)). Thus,
despite the dissent's assertion to the contrary, the prefatory
clause plainly does not change the scope of § 1252(b)(9), which
covers “all questions of law or fact” arising from the re-
moval process.
3

At oral argument, respondents asserted that, if § 1252(b)(9)
bars their lawsuit, then the only review available would be
a “petition for review of [a] fnal removal order” under
§1252(a)(1), which takes place “after all the detention has
already happened.”* Tr. of Oral Arg. 36. I interpret re-
spondents' argument as a claim that §1252(b)(9) would be
unconstitutional if it precluded meaningful review of their
detention. This argument is unpersuasive and foreclosed
by precedent.

The Constitution does not guarantee litigants the most ef-
fective means of judicial review for every type of claim they
want to raise. See AADC, 525 U. S., at 487-492 (rejecting
a similar argument); Heikkila v. Barber, 345 U. S. 229, 237
(1953) (explaining that limitations on judicial review of de-
portation must be followed “despite [their] apparent incon-
venience to the alien”). This is especially true in the con-

4Contrary to respondents' argument, some of the respondents will get
review before “all the detention has already happened.” Respondents
who successfully petition for review to the Court of Appeals from a fnal
removal order and obtain a remand to the immigration court, like class
representative Alejandro Rodriguez did here, will have an opportunity
to obtain review of their detention before it is complete. See Third
Amended Complaint, at 9-12.
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text of deportation, where limits on the courts' jurisdiction
have existed for almost as long as federal immigration laws,
and where this Court has repeatedly affr med the constitu-
tionality of those limits.?

Indeed, this Court has already rejected essentially the
same argument that respondents raise here. In AADC, the
Court held that §1252(g), a provision similar to § 1252(b)(9),
barred the aliens' claim that the Government was violating
the First Amendment by selectively enforcing the immigra-
tion laws against them. 525 U.S., at 487-492. The aliens
argued that constitutional avoidance required the Court to
interpret §1252(g) as not applying to their claims because
the only remaining avenue for review—a petition for review
of a fnal removal order under §1252(a)(1)—would be “un-
availing” and would “come too late to prevent the “chilling
effect' upon their First Amendment rights.” Id., at 487-488.
The Court rejected this argument because “an alien unlaw-
fully in this country has no constitutional right to assert se-
lective enforcement as a defense against his deportation.”
Id., at 488. The Court further explained that it had a duty
to enforce Congress' limitations on judicial review, except
perhaps in “a rare case in which the alleged basis of diserimi-

5See, e. g., Act of Aug. 18, 1894, 28 Stat. 390 (“In every case where an
alien is excluded from admission into the United States under any law or
treaty now existing or hereafter made, the decision of the appropriate
immigration or customs offcers, if adverse to the admission of such alien,
shall be fnal, unless reversed on appeal to the Secretary of Treasury”),
upheld in Lem Moon Sing v. United States, 158 U. S. 538, 547-550 (1895);
Immigration Act of 1891, §8, 26 Stat. 1085 (“All decisions made by the
inspection offcers or their assistants touching the right of any alien to
land, when adverse to such right, shall be fnal unless appeal be taken to
the superintendent of immigration, whose action shall be subject to review
by the Secretary of Treasury”), upheld in Ekiu v. United States, 142 U. S.
651, 660 (1892); 1917 Immigration Act, §19, 39 Stat. 890 (“In every case
where any person is ordered deported from the United States under the
provisions of this Act, or of any law or treaty, the decision of the Secretary
of Labor shall be fnal”), upheld in Heikkila v. Barber, 345 U. S. 229, 233—
235, 237 (1953).
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nation is so outrageous that the foregoing considerations
[justifying limited review could] be overcome.” Id., at 491.

Like in AADC, respondents' lack-of-meaningful-review ar-
gument does not allow us to ignore the jurisdictional limita-
tions that Congress has imposed. This Court has never held
that detention during removal proceedings is unconstitu-
tional. To the contrary, this Court has repeatedly recog-
nized the constitutionality of that practice. See Demore, 538
U. S., at 523 (explaining that detention is “a constitutionally
valid aspect of the deportation process”); accord, Reno v.
Flores, 507 U. S. 292, 305-306 (1993); Shaughnessy v. United
States ex rel. Mezei, 345 U. S. 206, 215 (1953); Carlson, 342
U. S., at 538, 542. Nor does this lawsuit qualify as the “rare
case in which the alleged [executive action] is so outrageous”
that it could thwart the jurisdictional limitations in
§1252(b)(9). AADC, supra, at 491. The Government's de-
tention of respondents is entirely routine and indistinguish-
able from the detention that we have repeatedly upheld
in the past. Thus, regardless of the inconvenience that
§1252(b)(9) might pose for respondents, this Court must en-
force it as written. Respondents must raise their claims in
petitions for review of their f nal removal orders.

II1

Because I conclude that §1252(b)(9) bars jurisdiction to
hear respondents' claims, I will also address whether its ap-
plication to this case violates the Suspension Clause, see Art.
I, §9, cl. 2 (“The Privilege of the Writ of Habeas Corpus
shall not be suspended, unless when in Cases of Rebellion

61 take no position on whether some of the respondents will face other
jurisdictional hurdles, even on review of their f nal removal orders. See,
e. g., §81252(a)(2)(A), (B). T also continue to agree with Justice O'Connor's
concurring opinion in Demore v. Kim, 538 U. S. 510 (2003), which explained
that §1226(e) “unequivocally deprives federal courts of jurisdiction to set
aside “any action or decision' by the Attorney General” regarding deten-
tion. Id., at 533 (opinion concurring in part and concurring in judgment).



324 JENNINGS v. RODRIGUEZ

Opinion of THOMAS, J.

or Invasion the public Safety may require it”). It does not.
Even assuming the Suspension Clause bars Congress from
stripping habeas jurisdiction over respondents' claims, but
see St. Cyr, 533 U. S., at 337-346 (Scalia, J., dissenting), this
case does not involve a habeas petition.

Respondents do not seek habeas relief, as understood by
our precedents. Although their complaint references the
general habeas statute, see Third Amended Complaint, at 1,
it is not a habeas petition. The complaint does not request
that the District Court issue any writ. See id., at 31-32.
Rather, it seeks a declaration and an injunction that would
provide relief for both present and future class members,
including future class members not yet detained. Ibid. In-
deed, respondents obtained class certifcati on under Federal
Rule of Civil Procedure 23(b)(2), which applies only when the
class seeks “fnal injunctive relief or corresponding declara-
tory relief.””

Nor did respondents obtain habeas relief. When their
case concluded, respondents obtained a classwide permanent
injunction. See Order, Judgment, and Permanent Injunc-
tion, at 5-6. That classwide injunction looks nothing like a
typical writ. It is not styled in the form of a conditional or
unconditional release order. Cf. United States v. Jung Ah
Lung, 124 U. S. 621, 622 (1888) (describing habeas relief as
“order[ing] the discharge from custody of the person in
whose behalf the writ was sued out”); Chin Yow v. United
States, 208 U. S. 8, 13 (1908) (awarding habeas relief by or-
dering the release of the alien if certain conditions were not
satisfed). It applies to future class members, including indi-
viduals who were not in custody when the injunction was
issued. Cf. 28 U. S. C. §2241(c) (generally precluding issu-
ance of the writ unless the petitioner is “in custody”). And

“This Court has never addressed whether habeas relief can be pursued
in a class action. See Schall v. Martin, 467 U. S. 253, 261, n. 10 (1984)
(reserving this question). I take no position on that issue here, since I
conclude that respondents are not seeking habeas relief in the frst place.
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it is directed to at least one individual, the Director for the
Executive Offce for Immigration Review, who is not a custo-
dian. Cf. Rumsfeld v. Padilla, 542 U. S. 426, 434 (2004) (ex-
plaining that “the proper respondent to a habeas petition is
“the person who has custody over [the petitioner]'” (quoting
28 U. S. C. §2242)).

Immigration law has long drawn a distinction between the
declaratory and injunctive relief that respondents sought
here and habeas relief. In Heikkila, for instance, this Court
distinguished habeas relief from “injunctions, declaratory
judgments and other types of relief” that “courts ha[d] con-
sistently rejected” in immigration cases. 345 U. S., at 230.
The Court rejected the alien's request for “injunctive and
declaratory relief” because Congress had authorized courts
to grant relief only in habeas proceedings. Id., at 230, 23T7.
We reaffr med this distinction in St. Cyr, where we noted
that the 1961 Immigration and Nationality Act, 75 Stat. 650,
withdrew the district courts' “authority to grant declaratory
and injunctive relief,” but not habeas relief. 533 U. S., at
309-310; see also Shaughnessy v. Pedreiro, 349 U. S. 48, 49,
52-53 (1955) (holding that the Administrative Procedure Act,
which authorizes courts to grant declaratory and injunctive
relief, authorized “judicial review of deportation orders other
than by habeas corpus” (emphasis added)). And Congress
has confr med this distinction in its immigration statutes by
allowing one form of relief, but not the other, in particu-
lar circumstances. Compare, e.g., §1252(e)(1) (prohibiting
courts from granting “declaratory, injunctive, or other equi-
table relief in any action pertaining to an order to exclude an
alien in accordance with section 1225(b)(1)”) with § 1252(e)(2)
(allowing “[jludicial review . . . in habeas corpus proceed-
ings” of particular “determination[s] made under section
1225(b)(1)”).

Respondents' suit for declaratory and injunctive relief, in
sum, is not a habeas petition. The Suspension Clause pro-
tects “[t]he Privilege of the Writ of Habeas Corpus,” not re-
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quests for injunctive relief. Because respondents have not
sought a writ of habeas corpus, applying §1252(b)(9) to bar
their suit does not implicate the Suspension Clause.

& & &

Because §1252(b)(9) deprives courts of jurisdiction over
respondents' claims, we should have vacated the judgment
below and remanded with instructions to dismiss this case
for lack of jurisdiction. But a majority of the Court has de-
cided to exercise jurisdiction. Because I agree with the
Court's disposition of the merits, I concur in Part I and Parts
II1-VT of its opinion.

JUSTICE BREYER, with whom JUSTICE GINSBURG and JUS-
TICE SOTOMAYOR join, dissenting.

This case focuses upon three groups of noncitizens held in
conf nement. Each of these individuals believes he or she
has the right to enter or to remain within the United States.
The question is whether several statutory provisions of the
Immigration and Nationality Act, 8 U.S.C. §1101 et seq.,
forbid granting them bail.

The noncitizens at issue are asylum seekers, persons who
have f nished serving a sentence of conf nement (for a crime),
or individuals who, while lacking a clear entitlement to enter
the United States, claim to meet the criteria for admission,
see mfra, at 344, 349-350, 353. The Government has held
all the members of the groups before us in conf nement for
many months, sometimes for years, while it looks into or con-
tests their claims. But ultimately many members of these
groups win their claims and the Government allows them to
enter or to remain in the United States. Does the statute
require members of these groups to receive a bail hearing,
after, say, six months of conf nement, with the possibility of
release on bail into the community provided that they do not
pose a risk of fight or a threat to the community's safety?

The Court reads the statute as forbidding bail, hence for-
bidding a bail hearing, for these individuals. In my view,
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the majority's interpretation of the statute would likely ren-
der the statute unconstitutional. Thus, I would follow this
Court's longstanding practice of construing a statute “so as
to avoid not only the conclusion that it is unconstitutional
but also grave doubts upon that score.” United States v.
Jin Fuey Moy, 241 U. S. 394, 401 (1916). And I would inter-
pret the statute as requiring bail hearings, presumptively
after six months of conf nement. Cf. Zadvydas v. Davis, 533
U. S. 678, 701 (2001).
I

The Respondents

Because of their importance to my conclusion, I shall re-
peat, with references to record support, the key characteris-
tics of the groups of noncitizens who appear before us.

First, as 1 have said, the respondents in this case are
members of three special classes of noncitizens, the most im-
portant of whom (1) arrive at our borders seeking asylum or
(2) have committed crimes but have fnished serving their
sentences of imprisonment. We also consider those who (3)
arrive at our borders believing they are entitled to enter the
United States for reasons other than asylum seeking, but
lack a clear entitlement to enter.

Second, all members of the frst group, the asylum seek-
ers, have been found (by an immigration offcial) to have
a “credible fear of persecution” in their home country
should the United States deny them admittance. 8 U. S. C.
§1225(b)(1)(B)(ii). All members of the second group have,
as I have said, fnished serving their criminal sentences of
confnement. §1226(c)(1). All members of the third group
may have (or may simply believe they have) a strong claim
for admittance, but they are neither “clearly and beyond a
doubt entitled to be admitted” nor conclusively determined
to be inadmissible by an immigration offcer on grounds of
fraud or lack of required documentation. §1225(b)(2)(A);
see §81225(b)(1)(A)(), 1182(a)(6)(C), (a)(7).

Third, members of the frst two classes number in the
thousands. See Brief for 43 Social Science Researchers and
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Professors as Amici Curiae 6, 8 (identifying, in 2015, 7,500
asylum seekers and 12,220 noncitizens who have fnished
serving sentences of criminal conf nement, a portion of whom
are class members detained for more than six months).

Fourth, detention is often lengthy. The classes before us
consist of people who were detained for at least six months
and on average one year. App. 92, 97. The record shows
that the Government detained some asylum seekers for 831
days (nearly 2% years), 512 days, 456 days, 421 days, 354
days, 319 days, 318 days, and 274 days—before they won
their cases and received asylum. Id., at 97, 228-236. It
also shows that the Government detained one noncitizen for
nearly four years after he had fnished serving a criminal
sentence, and the Government detained other members of
this class for 608 days, 561 days, 446 days, 438 days, 387 days,
and 305 days—all before they won their cases and received
relief from removal. Id., at 92, 213-220.

Fifth, many of those whom the Government detains even-
tually obtain the relief they seek. Two-thirds of the asylum
seekers eventually receive asylum. Id., at 98 (Table 28); id.,
at 135 (Table 38); App. to Pet. for Cert. 40a. Nearly 40% of
those who have served criminal sentences receive relief from
removal, because, for example, their earlier conviction in-
volved only a short sentence. See App. 95 (Table 23); id., at
135 (Table 38). See also App. to Pet. for Cert. 34a; App. 210,
216-217, 312-313 (between one-half and two-thirds of the
class served sentences less than six months, e. g., a 2-month
sentence for being under the infuence of a controlled sub-
stance, or an 8-day jail term for a minor frear ms offense).

Sixth, these very asylum seekers would have received bail
hearings had they frst been taken into custody within the
United States rather than at the border. See In re X-K-, 23
I. & N. Dec. 731, 734-735 (BIA 2005); 8 U. S. C. §1226(a).

Seventh, as for those who have f nished serving their sen-
tences (for crimes), some of those who are less dangerous
would (on the majority's view) be held without bail the long-
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est, because their claims will take longer to adjudicate.
Moreover, those noncitizens would have no opportunity to
obtain bail while they pursue their claims, but if they lose
their claims, the Government must release them, typically
within six months, if the Government can f nd no other coun-
try willing to take them. See Zadvydas, supra, at 701.

Eighth, all the respondents are held in detention within
the geographical boundaries of the United States, either in
facilities controlled by United States Immigration and Cus-
toms Enforcement (ICE) or in state or local jails that hold
them on ICE's behalf. App. 302-304; see ICE, Detention
Facility Locator, online at http://www.ice.gov/detention-
facilities (all Internet materials as last visited Feb. 21, 2018).

Ninth, the circumstances of their detention are similar, so
far as we can tell, to those in many prisons and jails. And
in some cases the conditions of their conf nement are inap-
propriately poor. See Dept. of Homeland Security (DHS),
Offce of Inspector General (OIG), DHS OIG Inspection Cites
Concerns With Detainee Treatment and Care at ICE Deten-
tion Facilities (2017) (reporting instances of invasive proce-
dures, substandard care, and mistreatment, e. g., indiscrimi-
nate strip searches, long waits for medical care and hygiene
products, and, in the case of one detainee, a multiday lock
down for sharing a cup of coffee with another detainee).

These record-based facts make evident what I said at the
outset: The case concerns persons whom immigration author-
ities believe are not citizens and may not have a right to
enter into, or remain within, the United States. Nonethe-
less they likely have a reasonable claim that they do have
such a right. The Government detains them, often for many
months while it determines the merits of, or contests, their
claims. To repeat the question before us: Does the statute
entitle an individual member of one of these classes to obtain,
say, after six months of detention, a bail hearing to decide
whether he or she poses a risk of fight or danger to the
community and, if not, to receive bail?
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II
The Constitutional Question

The majority reads the relevant statute as prohibiting bail
and hence prohibiting a bail hearing. In my view, the rele-
vant constitutional language, purposes, history, tradition,
and case law all make clear that the majority's interpretation
at the very least would raise “grave doubts” about the stat-
ute's constitutionality. See Jin Fuey Moy, 241 U. S., at 401.

A

Consider the relevant constitutional language and the val-
ues that language protects. The Fifth Amendment says
that “[n]Jo person shall be . . . deprived of life, liberty, or
property without due process of law.” An alien is a “per-
son.” See Wong Wing v. United States, 163 U. S. 228, 237-
238 (1896). To hold him without bail is to deprive him of
bodily “liberty.” See United States v. Salerno, 481 U.S.
739, 748-751 (1987). And, where there is no bail proceeding,
there has been no bail-related “process” at all. The Due
Process Clause—itself refec ting the language of the Magna
Carta—prevents arbitrary detention. Indeed, “[f]lreedom
from bodily restraint has always been at the core of the lib-
erty protected by the Due Process Clause from arbitrary
governmental action.” Foucha v. Louwisiana, 504 U. S. 71,
80 (1992); see also Demore v. Kim, 538 U. S. 510, 532 (2003)
(KENNEDY, J., concurring); Zadvydas, 533 U. S., at 718 (KEN-
NEDY, J., dissenting).

The Due Process Clause foresees eligibility for bail as part
of “due process.” See Salerno, supra, at 748-751; Schilb v.
Kuebel, 404 U. S. 357, 365 (1971); Stack v. Boyle, 342 U. S. 1,
4 (1951). Bail is “basic to our system of law.” Schilb,
supra, at 365. It not only “permits the unhampered prepa-
ration of a defense,” but also “prevent[s] the infiction of pun-
ishment prior to conviction.” Stack, supra, at 4. It conse-
quently limits the Government's ability to deprive a person
of his physical liberty where doing so is not needed to protect
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the public, see Salerno, supra, at 750-751, or to assure his
appearance at, say, a trial or the equivalent, see Stack, supra,
at 4-5. Why would this constitutional language and its bail-
related purposes not apply to members of the classes of de-
tained persons at issue here?

The Eighth Amendment reinforces the view that the Fifth
Amendment's Due Process Clause does apply. The Eighth
Amendment forbids “[e]xcessive bail.” It does so in order
to prevent bail being set so high that the level itself (rather
than the reasons that might properly forbid release on bail)
prevents provisional release. See Carlson v. Landon, 342
U. S. 524, 545 (1952) (explaining that the English clause from
which the Eighth Amendment was copied was understood
“to provide that bail shall not be excessive in those cases
where it is proper to grant bail”). That rationale applies a
fortiori to a refusal to hold any bail hearing at all. Thus, it
is not surprising that this Court has held that both the Fifth
Amendment's Due Process Clause and the Eighth Amend-
ment's Excessive Bail Clause apply in cases challenging bail
procedures. See, e. g., Salerno, supra, at 746-755; Carlson,
supra, at 537-546.

It is clear that the Fifth Amendment's protections extend
to “all persons within the territory of the United States.”
Wong Wing, supra, at 238. But the Government suggests
that those protections do not apply to asylum seekers or
other arriving aliens because the law treats arriving aliens
as if they had never entered the United States; hence they
are not held within its territory.

This last-mentioned statement is, of course, false. All of
these noncitizens are held within the territory of the United
States at an immigration detention facility. Those who
enter at JF'K airport are held in immigration detention facili-
ties in, e. g., New York; those who arrive in El Paso are held
in, e. g., Texas. At most one might say that they are “con-
structively” held outside the United States: the word “con-
structive” signaling that we indulge in a “legal fe tion,” shut-
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ting our eyes to the truth. But once we admit to uttering a
legal fetion, we highlight, we do not answer, the relevant
question: Why should we engage in this legal fc tion here?

The legal answer to this question is clear. We cannot here
engage in this legal fc tion. No one can claim, nor since the
time of slavery has anyone to my knowledge successfully
claimed, that persons held within the United States are to-
tally without constitutional protection. Whatever the fe-
tion, would the Constitution leave the Government free to
starve, beat, or lash those held within our boundaries? If
not, then, whatever the fec tion, how can the Constitution au-
thorize the Government to imprison arbitrarily those who,
whatever we might pretend, are in reality right here in the
United States? The answer is that the Constitution does
not authorize arbitrary detention. And the reason that is
so is simple: Freedom from arbitrary detention is as ancient
and important a right as any found within the Constitution's
boundaries. See Zadvydas, supra, at 720-721 (KENNEDY, J.,
dissenting) (“inadmissible aliens” who are “stopped at the
border” are “entitled to be free from detention that is arbi-
trary or capricious”).

B

The Due Process Clause, among other things, protects
“those settled usages and modes of proceeding existing in
the common and statute law of England, before the emigra-
tion of our ancestors,” and which were brought by them to
this country. Murray’s Lessee v. Hoboken Land & Improve-
ment Co., 18 How. 272, 277 (1856). A brief look at Black-
stone makes clear that at the time of the American Revolu-
tion the right to bail was “settled”—in both civil and
criminal cases.

Blackstone tells us that every prisoner (except for a con-
vict serving his sentence) was entitled to seek release on
bail. 4 Commentaries on the Laws of England 296-297
(1769). This right applied in every criminal case. Ibid. A
noncapital defendant could seek bail from a local magistrate;
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a capital defendant could seek bail at a hearing before the
Court of King's Bench. See ibid. Although a capital de-
fendant had no right to obtain bail, he could always seek it,
because “the court of king's bench . . . may bail for any crime
whatsoever, be it treason, murder, or any other offence, ac-
cording to the circumstances of the case.” Id., at 296. And
although King Charles I initially claimed the right to hold a
prisoner without bail on secret national security grounds, see
Darnel’s Case, 3 How. St. Tr. 1 (K. B. 1627), Parliament re-
sponded by extracting from the King (via the 1628 Petition
of Right) a promise to cease such detention, see 2 W. Haw-
kins, A Treatise of the Pleas of the Crown 107-110 (4th ed.
1771). From then on, bail was available even when a pris-
oner was held on the personal command of the King. [Ibid.
That is why Blackstone says that the King's Bench or its
judges “may bail in any Case whatsoever,” 4 Analysis of the
Laws of England 148 (6th ed. 1771), indeed, in civil cases too,
for in Blackstone's time some private civil cases might have
begun with an arrest, see 3 Blackstone, Commentaries 290
(1768). And bail was likewise an alternative to detention
where a judgment debtor was unable to pay a civil judgment
in the era of debtor's prison. See, e. g., Beers v. Haughton,
9 Pet. 329, 356 (1835) (explaining that under Ohio law, “’if a
defendant, upon a [writ of] capias, does not give suffcient
appearance bail, he shall be committed to prison'”); Hamil-
ton v. Dunklee, 1 N. H. 172 (1818).

American history makes clear that the settlers brought
this practice with them to America. The Judiciary Act of
1789 conferred rights to bail proceedings in all federal crimi-
nal cases. §33, 1 Stat. 91. It said that for a noncapital de-
fendant “bail shall be admitted” and for a capital defendant
bail may be admitted in the discretion of a district judge, a
circuit judge, or a Justice of the Supreme Court, taking ac-
count of “the offence, and of the evidence, and the usages of
law.” Ibid. Congress enacted this law during its debate
over the Bill of Rights, which it subsequently sent to the
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States for ratifcati on. See 1 Annals of Cong. 90 (1789); see
also Martin v. Hunter’s Lessee, 1 Wheat. 304, 351 (1816)
(Members of the First Congress were “men of great learning
and ability, . . . who had acted a principal part in framing,
supporting, or opposing” the Constitution itself). Colonial
law had been similarly, or in some instances even more, pro-
tective. See Foote, The Coming Constitutional Crisis in
Bail: I, 113 U. Pa. L. Rev. 959, 974-977 (1965).

Similar laws have consistently remained part of our legal
tradition. In all federal criminal cases federal Acts have
provided for bail proceedings. Bail Reform Act of 1984, 18
U.S. C. §3141 et seq.; Bail Reform Act of 1966, 18 U. S. C.
§3146 et seq. (1964 ed., Supp. II). Every State has similar
or more generous laws. See Appendix B, infra.

Standards for granting bail have changed somewhat over
time. Initially the sole factor determining the outcome of a
bail proceeding was risk of fight. See Stack, 342 U.S., at
4-5 (interpreting the 1789 bail law, applied to a noncapital
defendant and in light of the Eighth Amendment, to require
bail no higher than required to provide “adequate assurance”
that the defendant “will stand trial and submit to sentence
if found guilty,” “based upon standards relevant to the pur-
pose of assuring the presence of that defendant”).

Congress gradually added community safety as a bail fac-
tor. In 1966, Congress provided that for capital defendants
and convicted defendants pursuing appeals, bail would be
granted unless the appeal was frivolous or a court had “rea-
son to believe that no one or more conditions of release will
reasonably assure that the person will not fee or pose a dan-
ger to any other person or to the community.” Bail Reform
Act, 18 U. S. C. §3148. In 1984, Congress modifed the bail
standard for noncapital defendants by adding concern for
community safety. §3142(e)(1). This Court, applying the
Due Process Clause and the Excessive Bail Clause to these
changes, found that the 1984 Act passed constitutional mus-
ter. See Salerno, 481 U. S., at 746-755. Again, the States
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typically apply roughly similar or more generous standards.
See Appendix B, infra.

The cases before us, however, are not criminal cases.
Does that fact make a difference? The problem is that there
are not many instances of civil conf nement (aside from immi-
gration detention, which I address below). Mental illness
does sometimes provide an example. Individuals dangerous
to themselves or to others may be confned involuntarily to
a mental hospital. See, e. g., United States v. Comstock, 560
U. S. 126 (2010); Kansas v. Hendricks, 521 U. S. 346 (1997).
Those persons normally do not have what we would call “a
right to a bail hearing.” But they do possess equivalent
rights: They have the right to a hearing prior to conf nement
and the right to review of the circumstances at least annu-
ally. See Comstock, supra, at 130-131 (initial hearing fol-
lowed by review every six months); Hendricks, supra, at 353
(initial hearing followed by yearly review). And the men-
tally ill persons detained under these schemes are being de-
tained because they are dangerous. That being so, there
would be no point in providing a bail hearing as well. See
Salerno, supra, at 748-749 (analogizing denial of bail to dan-
gerous individuals to the civil commitment of the mentally
ill). But there is every reason for providing a bail proceed-
ing to the noncitizens at issue here, because they have re-
ceived no individualized determination that they pose a risk
of fight or present a danger to others, nor is there any evi-
dence that most or all of them do.

This Court has also protected the right to a bail hearing
during extradition proceedings. Wright v. Henkel, 190 U. S.
40 (1903), concerned the arrest and conf nement of Whitaker
Wright, an American citizen, pending extradition for a crime
that Wright was accused of having committed in Great Brit-
ain. Wright sought bail. Id., at 43. Since the federal bail
laws applied only to those charged with committing crimes
against the United States, they did not cover Wright's con-
fnement. Id., at 61-62. The relevant extradition statute
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said nothing about bail. Id., at 62. Its language (stronger
than the language at issue here) said that the individual was
“to remain” in “the proper jail” until the “surrender shall be
made” to the nation seeking extradition; and it added that
he was “to remain” in custody “until delivered up”—though
after two months he could seek release. Rev. Stat. §§5270,
5273.

In an opinion by Chief Justice Fuller, this Court unani-
mously wrote that, despite the lack of express statutory au-
thorization and the risk of “embarrassment” to the United
States if Wright fed, Wright could seek release on bail prior
to the expiration of the 2-month period. Wright, 190 U. S,
at 62-63. Given the universal entitlement to bail under
English law, the Court was “unwilling to hold that . . . courts
may not in any case, and whatever the special circumstances,
extend that relief” to prisoners awaiting extradition. Id., at
63. It consequently read a silent statute as authorizing bail
proceedings (though the Court went on to hold that, under
applicable standards, Wright's request for bail should be de-
nied). Ibid.

The strongest basis for reading the Constitution's bail re-
quirements as extending to these civil, as well as criminal,
cases, however, lies in the simple fact that the law treats like
cases alike. And reason tells us that the civil conf nement
at issue here and the pretrial criminal conf nement that calls
for bail are in every relevant sense identical. There is no
difference in respect to the fact of conf nement itself. And
I can fnd no relevant difference in respect to bail-related
purposes.

Which class of persons—criminal defendants or asylum
seekers—seems more likely to have acted in a manner that
typically warrants conf nement? A person charged with a
crime cannot be conf ned at all without a f nding of probable
cause that he or she committed the crime. And the majority
of eriminal defendants lose their cases. See Dept. of Justice,
Bureau of Justice Statistics, B. Reaves, Felony Defendants
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in Large Urban Counties, 2009-Statistical Tables, p. 24 (Dec.
2013) (reporting that 66% of felony defendants were con-
victed). A high percentage of the noncitizens before us,
however, ultimately win the right they seek, the right to be
in the United States.

Nor am I aware of any evidence indicating that the nonciti-
zens seeking to enter, or to remain within, the United States
are more likely than criminal defendants to threaten the
safety of the community if released. In any event, this is a
matter to be determined, case by case, at bail hearings.

Which group is more likely to present a risk of fight?
Again, I can f nd no evidence suggesting that asylum seekers
or other noncitizens generally present a greater risk of fight
than persons imprisoned for trial where there is probable
cause to believe that the confned person has committed a
crime. In any event, this matter too is to be determined,
case by case, at bail hearings.

If there is no reasonable basis for treating these conf ned
noncitizens worse than ordinary defendants charged with
crimes, 18 U. S. C. §3142; worse than convicted criminals ap-
pealing their convictions, §3143(b); worse than civilly com-
mitted citizens, supra, at 335; worse than identical nonciti-
zens found elsewhere within the United States, supra, at 328;
and worse than noncitizens who have committed crimes,
served their sentences, and been def nitively ordered re-
moved (but lack a country willing to take them), supra, at 328—
329, their detention without bail is arbitrary. Thus, the con-
stitutional language, purposes, and tradition that require bail
in instances of criminal conf nement also very likely require
bail in these instances of civil conf nement. That perhaps is
why Blackstone wrote that the law provides for the possibil-
ity of “bail in any case whatsoever.” 4 Analysis of the Laws
of England, at 148.

C

My examination of the cases from this Court that consid-
ered detention of noncitizens and bail suggests that this
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Court, while sometimes denying bail to individuals, gener-
ally has not held that bail proceedings are unnecessary. In-
deed, it almost always has suggested the contrary.

1. In 1882, Congress enacted two laws that restricted
immigration: The frst prohibited the entry of “Chinese la-
borers.” The Chinese Exclusion Act, ch. 126, 22 Stat. 58.
The second prohibited the entry of “any convict, lunatic,
idiot, or any person unable to take care of himself or herself
without becoming a public charge.” Act of Aug. 3, 1882, 22
Stat. 214. Neither said a word about bail. But in one in-
stance, an excluded Chinese woman was detained in jail in
San Francisco pending her return to China. She sought
bail. In re Ah Moy, 21 F. 808 (CC Cal. 1884). Justice Field,
sitting as a Circuit Judge, wrote that the court lacked the
authority to order bail because doing so would allow her to
enter the United States—just what the statute forbade. Id.,
at 809. The other sitting Circuit Judge (Judge Sawyer) dis-
agreed. Id., at 810 (dissenting opinion). He pointed out
that the alien would remain “in the custody and control of
the law while lawfully on bail.” Ibid. He added that it
“would be a great hardship, not to say a gross violation of
her personal rights,” to refuse bail for 15 days before her
ship arrived as long as she could provide “security satisfac-
tory to the court” that she would indeed depart when it did.
Id., at 809-810. Two other Circuit Judges noted their
agreement with Judge Sawyer. Id., at 809, n. 1. But they
did not participate in the case, ibid., the two participating
judges split 1 to 1, and so the views of presiding Justice Field
prevailed. The alien appealed to this Court, Cheong Ah
Moy v. United States, 113 U. S. 216 (1885), but before this
Court could decide, the ship departed with Cheong Ah Moy
aboard.

2. In Wong Wing v. United States, 163 U. S. 228 (1896), the
Court struck down as unconstitutional a statute that said
alien Chinese laborers should be “‘imprisoned at hard
labor'” for up to a year before being deported. Id., at 235.
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In doing so, the Court wrote that although a sentence to hard
labor was unlawful, “detention, or temporary conf nement,”
was constitutional, because “[d]etention is a usual feature of
every case of arrest on a criminal charge, even when an inno-
cent person is wrongfully accused.” Ibid. But an analogy
to criminal detention is an analogy to instances in which bail
hearings are required.

3. In Tod v. Waldman, 266 U. S. 113 (1924), the Waldman
family, like many of the respondents here, challenged their
exclusion. They had arrived at Ellis Island feei ng religious
persecution in Ukraine. They were detained because the
immigration inspector believed the mother illiterate, one of
the daughters disabled, and the whole family likely to be-
come public charges. They appealed to the Labor Depart-
ment, which ordered Mrs. Waldman retested for literacy, re-
quiring her to read both Yiddish and Hebrew. She could
not. She then petitioned for a writ of habeas corpus on the
grounds that (1) as a religious refugee she was exempt from
the literacy requirement; (2) in any event, she need read only
one language, not two; (3) her daughter was not disabled,
and (4) the Department of Labor should have allowed her to
appeal administratively. Id., at 114-115.

The relevant statutory provisions, just like the present
statute, see infra, at 344, 353, said that an arriving person,
unless “clearly and beyond a doubt entitled to land shall be
detained for examination . . . by a board of special inquiry.”
Act of Feb. 5, 1917, §16, 39 Stat. 886 (emphasis added). By
the time the case reached this Court, however, the family
had been allowed bail. See Waldman, 266 U.S., at 117.
This Court ordered the Department of Labor to provide the
family with an administrative appeal. Then, after initially
“remand[ing] the petitioners to the custody of immigration
authorities” pending the outcome of the appeal, id., at 120,
the Court clarifed in a rehearing order that “[n]Jothing in the
order of this Court shall prejudice an application for release
on bail of the respondents pending compliance with the man-
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date of this Court.” Tod v. Waldman, 266 U.S. 547, 548
(1925). This statement is inconsistent with the earlier opin-
ion of Justice Field, sitting as a Circuit Judge, because it
shows that even an alien challenging her exclusion could be
released on bail. Supra, at 338.

4. In Carlson v. Landon, 342 U. S. 524 (1952), this Court
upheld the denial of bail to noncitizen Communists being held
pending deportation, despite a statute that permitted bail
proceedings. Id., at 541-546. It did so because it consid-
ered the individuals to be a risk to security. It said nothing
to suggest that bail proceedings were unnecessary.

5. In Shaughnessy v. United States ex rel. Mezei, 345 U. S.
206 (1953), the Attorney General had ordered a noncitizen
permanently excluded from the United States on the ground
that his “entry would be prejudicial to the public interest
for security reasons.” Id., at 208; see Subversive Activities
Control Act of 1950, §§22-23, 64 Stat. 1006-1012. He “sat
on Ellis Island because this country shut him out and others
were unwilling to take him in.” 345 U. S., at 209. After 21
months in conf nement he fled a petition for a writ of habeas
corpus seeking judicial review of the exclusion decision or
release on bail until he could be removed to another country.
Id., at 207, 209. This Court refused to review the exclusion
decision on the ground that the security matter fell totally
within the President's authority, pursuant to an express con-
gressional delegation of power. Id., at 210. The Court also
denied Mezei a bail proceeding because in an “exclusion pro-
ceeding grounded on danger to the national security . . . nei-
ther the rationale nor the statutory authority for” release on
bail exists. Id., at 216. It denied bail, however, after the
Attorney General had already found, on an individualized
basis, not only that Mezei was a security risk and conse-
quently not entitled to either admission or bail but also that
he could be denied a hearing on the matter because the basis
for that decision could not be disclosed without harm to na-
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tional security. Id., at 208-209. The respondents in this
case have been the subject of no such individualized f ndings.
And unlike Mezei, who was requesting bail after his exclu-
sion proceedings had ended (while the Attorney General
searched for a country that would take him—a matter that
we again confronted in Zadvydas), the respondents here con-
tinue to litigate the lawfulness of their exclusion itself.
Thus, Mezei, but not the respondents here, was in a sense in
the position of a convicted criminal who had lost his appeal,
not a criminal awaiting trial (or the results of an appeal).

6. Zadvydas v. Davis, 533 U.S. 678 (2001), concerned a
noncitizen who had lawfully resided in this country, com-
mitted a serious crime, completed his prison sentence, and
was then ordered deported. Id., at 684. Zadvydas sought
release on bail during the time the Government searched
for a country that would take him. Id., at 684-685. The
governing statute said an alien such as Zadvydas “may
be detained” pending his removal to another country. 8
U.S. C. §1231(a)(6). We interpreted those words as requir-
ing release from detention once it became clear that there
was “no signifcant likelihood of removal in the reasonably
foreseeable future”—presumptively after a period of con-
fnement of six months. 533 U.S., at 701. We read the
statute as requiring this release because a “statute permit-
ting indef nite detention of an alien would raise a serious
constitutional problem.” Id., at 690.

From a constitutional perspective, this case follows a forti-
ort from Zadvydas. Here only a bail hearing is at issue, not
release on bail, much less permanent release. And here
there has been no fnal determination that any of the re-
spondents lacks a legal right to stay in the United States—
the bail hearing at issue concerns conditional release pending
that fnal determination. It is immaterial that detention
here is not literally indef nite, because while the respondents'
removal proceedings must end eventually, they last an in-



342 JENNINGS v. RODRIGUEZ

BREYER, J., dissenting

determinate period of at least six months and a year on
average, thereby implicating the same constitutional right
against prolonged arbitrary detention that we recognized in
Zadvydas.

7. In Demore v. Kim, 538 U. S. 510 (2003), we held that
the Government could constitutionally hold without bail non-
citizens who had committed certain crimes, had completed
their sentences, and were in removal proceedings. See
§1226(c). But we based our holding on the short-term na-
ture of the conf nement necessary to complete proceedings.
See id., at 529-530. The Court wrote that the “detention at
stake . . . lasts roughly a month and a half in the vast major-
ity of cases in which it is invoked, and about fve months in
the minority of cases in which the alien chooses to appeal.”
Id., at 530. We added:

“[ITIn 85% of the cases in which aliens are detained [pur-
suant to the relevant statutel], removal proceedings are
completed in an average time of 47 days and a median
of 30 days. In the remaining 15% of cases, in which the
alien appeals the decision of the immigration judge to
the Board of Immigration Appeals, appeal takes an av-
erage of four months, with a median time that is slightly
shorter.” Id., at 529 (citation omitted).

Demore himself, an outlier, was detained for six months.
Id., at 530-531.

The Court then found detention constitutional “during the
limited period” necessary to arrange for removal, and we
contrasted that period of detention with the detention at
issue in Zadvydas, referring to the detention in Demore as
being “of a much shorter duration.” 538 U.S., at 526, 528.
JUSTICE KENNEDY stated in a concurrence that the Due
Process Clause might require bail hearings “if the continued
detention became unreasonable or unjustifed.” Id., at 532.
Dissenting, I wrote that, had I believed that Demore “had
conceded that he [was] deportable,” then, despite Zadvydas,



Cite as: 583 U. S. 281 (2018) 343

BREYER, J., dissenting

“I would conclude that the Government could detain him
without bail for the few weeks ordinarily necessary for for-
mal entry of a removal order.” 538 U.S., at 576 (opinion
concurring in part and dissenting in part).

The Government now tells us that the statistics it gave to
the Court in Demore were wrong. Detention normally lasts
twice as long as the Government then said it did. And, as I
have pointed out, thousands of people here are held for consid-
erably longer than six months without an opportunity to seek
bail. See supra, at 327-328. We deal here with prolonged
detention, not the short-term detention at issue in Demore.
Hence Demore, itself a deviation from the history and tradi-
tion of bail and alien detention, cannot help the Government.

The upshot is the following: The Constitution's language,
its basic purposes, the relevant history, our tradition, and
many of the relevant cases point in the same interpretive
direction. They tell us that an interpretation of the statute
before us that would deny bail proceedings where detention
is prolonged would likely mean that the statute violates the
Constitution. The interpretive principle that fows from
this conclusion is clear and longstanding: “‘[A]s between two
possible interpretations of a statute, by one of which it would
be unconstitutional and by the other valid, our plain duty is
to adopt that which will save the Act.'” Rust v. Sullivan,
500 U.S. 173, 190 (1991) (quoting Blodgett v. Holden, 275
U.S. 142, 148 (1927) (opinion of Holmes, J.)). Moreover, a
“statute must be construed, if fairly possible, so as to avoid
not only the conclusion that it is unconstitutional, but also
grave doubts upon that score.” Jin Fuey Moy, 241 U. S,
at 401. These legal principles refec t a realistic assumption,
namely, that Congress—particularly a Congress that did not
consider a constitutional matter—would normally have pre-
ferred a constitutional interpretation to an interpretation
that may render a statute an unconstitutional nullity. And
that is so even where the constitutional interpretation de-
parts from the most natural reading of the statute's lan-
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guage. See FEdward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U. S. 568, 575
(1988); see also National Federation of Independent Busi-
ness v. Sebelius, 567 U. S. 519, 563, 574-576 (2012) (majority
opinion and opinion of ROBERTS, C. J.).

I11
The Statutory Provisions

The question remains whether it is possible to read the
statute as authorizing bail. As desirable as a constitutional
interpretation of a statute may be, we cannot read it to say
the opposite of what its language states. The word “animal”
does not include minerals, no matter how strongly one might
wish that it did. Indeed, where “*Congress has made its
intent' in the statute “clear, “we must give effect to that in-
tent,”'” even if doing so requires us to consider the constitu-
tional question, and even if doing so means that we hold the
statute unconstitutional. Zadvydas, 533 U. S., at 696 (quot-
ing Miller v. French, 530 U. S. 327, 336 (2000)). In my view,
however, we can, and should, read the relevant statutory
provisions to require bail proceedings in instances of pro-
longed detention without doing violence to the statutory lan-
guage or to the provisions' basic purposes.

A
Asylum Seekers

The relevant provision governing the frst class of noneiti-
zens, the asylum seekers, is § 1225(b)(1)(B)(ii). It says that,
if an immigration “offcer determines at the time” of an initial
interview with an alien seeking to enter the United States
“that [the] alien has a credible fear of persecution . . ., the
alien shall be detained for further consideration of the appli-
cation for asylum.” See Appendix A-1, infra. 1 have em-
phasized the three key words, namely, “shall be detained.”
Do those words mean that the asylum seeker must be de-
tained without bail?
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They do not. First, in ordinary English and in light of the
history of bail, the word “detain” is ambiguous in respect to
the relevant point. The Oxford English Dictionary (OED),
surveying the history of the word, notes that Edward Hall,
a famous 16th-century legal scholar and author of Hall's
Chronicle, wrote: “A traytor . . . is apprehended and de-
teigned in prisone for his offence,” a use of the word, as we
know from Blackstone, that is consistent with bail. See
supra, at 332-333; OED (3d ed., Dec. 2012), http://www.oed.
com/view/Entry/51176 (annot. to def. 1). David Hume, the
famous 18th-century historian and philosopher, writes of
being “detained in strict conf nement,” thereby implying the
existence of detention without strict conf nement. Ibid. A
19th-century novelist writes, “ Beg your pardon, sir,' said
the constable, . . . 'I shall be obliged to detain you till this
business is settled' "—again a use of “detain” that we know
(from Blackstone) is consistent with bail. Ibid. And the
OED concludes that the primary meaning of “detain” is “[t]o
keep in confnement or under restraint, to keep prisoner.”
Ibid. (emphasis added). To grant bail, we know, is not
to grant unrestrained freedom. Rather, where the Act
elsewhere expressly permits bail, it requires “bond of at
least $1,500 with security approved by, and containing con-
ditions prescribed by, the Attorney General.” 8 U.S.C.
§1226(a)(2)(A). Similarly in the criminal context, bail im-
poses numerous restraints, ranging from the provision of a
bond, to restrictions on residences and travel, to the imposi-
tion of a curfew, to a requirement to obtain medical treat-
ment, to report at regular intervals, or even to return to
custody at specifed hours. See 18 U.S.C. §3142(c)(1)(B)
(listing possible conditions for the pretrial release of federal
criminal defendants).

At the very least, because the word “detain” in this con-
text refers to a comparatively long period of time, it can
readily coexist with a word such as “bail” that refers to a
shorter period of conditional release. For instance, there is
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nothing inconsistent in saying: During his exile, he was per-
mitted to pay short visits to his home country; during the
period of active hostilities, the soldiers would lay down their
arms and fraternize on Christmas Day; during his overseas
detention, he was allowed home to see his sick mother; or
during his detention pending proceedings, he was permit-
ted bail.

Second, our precedent treats the statutory word “detain”
as consistent with bail. In Waldman, 266 U. S. 547, we con-
sidered an immigration statute that stated (in respect to ar-
riving aliens) that “[e]very alien who may not appear to the
examining inspector at the port of arrival to be clearly and
beyond a doubt entitled to land shall be detained for exami-
nation in relation thereto by a board of special inquiry.” Act
of Feb. 5, 1917, §16, 39 Stat. 836 (emphasis added). The
Court indicated that bail was available, stating that “[nJoth-
ing in the order of this court shall prejudice an application
for release on bail.” 266 U.S., at 548. In so stating, the
Court was simply following precedent, such as Wright v.
Henkel, where the Court wrote that bail is available even
where not “specifca lly vested by statute.” 190 U. S, at 63;
see supra, at 335-336. When Congress passed the relevant
provisions of the Act in 1996, it legislated against this histor-
ical backdrop, at a time when the precise language that it
adopted had been interpreted by this Court to permit bail.
See Monessen Southwestern R. Co. v. Morgan, 486 U. S. 330,
338 (1988) (“Congress' failure to disturb a consistent judicial
interpretation of a statute may provide some indication that
“Congress at least acquiesces in, and apparently affr ms, that
[interpretation]' ” (quoting Cannon v. University of Chicago,
441 U. S. 677, 703 (1979))).

Third, the Board of Immigration Appeals reads the word
“detain” as consistent with bail, for it has held that its regu-
lations, implementing the same statutory provision as is be-
fore us, allow bail for asylum seekers who are apprehended
inside the United States within 100 miles of the border,
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rather than at a border crossing. See In re X-K-, 23 1. &
N. Dec., at 732, 734-735 (discussing 8 CFR §1003.19(h)(2)(i)
(2004)). The same statute, same language applies to the de-
tention of those asylum seekers and the ones before us, so
the statute must be consistent with bail in the Board of Im-
migration Appeals' view.

Fourth, in Zadvydas we found (to avoid similar constitu-
tional questions) that the words “ may be detained'” were
consistent with requiring release from long-term detention.
533 U. S., at 682 (quoting 8 U. S. C. §1231(a)(6)). The major-
ity correctly notes that here the language substitutes the
word “shall” for the word “may.” Ante, at 298-300. But
the majority is wrong to distinguish Zadvydas on this basis.
There the Court did not emphasize the word “detain,” for
the question at issue was release from detention. And the
key word was consequently “may,” suggesting discretion.
Here the question concerns the right to a bail hearing during
detention. And the key linguistic ambiguity concerns the
word “detention.” Is that word consistent with bail pro-
ceedings? The answer, for the reasons I have stated, is
“yes.”

Fifth, the statute does not even mention long-term deten-
tion without bail. Whether the statute speaks in terms of
discretion (“may,” as in Zadvydas) or mandatory action
(“shall,” as in this case), the Government's argument is
wrong for the same reason: Congress does not unambigu-
ously authorize long-term detention without bail by failing
to say when detention must end. As we recognized in
Zadvydas, Congress anticipated long-term detention else-
where in the Act, providing for review every six months of
terrorist aliens detained under 8 U. S. C. § 15637(b)(2)(C), but
it did not do so here. See 533 U. S., at 697.

Sixth, the Act provides that an asylum applicant whose
proceedings last longer than six months may be given work
authorization. §1158(d)(2). The majority would apply this
provision to some asylum applicants but not the ones before
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us. Ante, at 309, n. 6. Of course, the statute does not con-
tain that limitation. Read most naturally, the provision of-
fers some indication that Congress, in the same statute, did
not require asylum seekers to remain confned without bail
at the 6-month mark.

Seventh, there is a separate statutory provision that pur-
ports to do precisely what the majority says this one does,
providing that certain aliens “shall be detained . . . until
removed.” §1225(b)(1)(B)(iii)(IV) (emphasis added); ante,
at 299 (detention must continue until proceedings “have f n-
ished”). The problem for the majority is that this other pro-
vision applies only to those who, unlike the respondents,
have no credible fear of persecution. The provision that ap-
plies here lacks similar language.

Linguistic ambiguity, while necessary, is not suffcient. I
would also ask whether the statute's purposes suggest a con-
gressional refusal to permit bail where conf nement is pro-
longed. The answer is “no.” There is nothing in the stat-
ute or in the legislative history that reveals any such
congressional intent. The most likely reason for its absence
is that Congress, like the Government when it appeared be-
fore us in Demore, believed there were no such instances, or
at least that there were very few. Indeed, the Act suggests
that asylum proceedings ordinarily fnish quickly. See
§1158(d)(5)(A) (providing that absent “exceptional circum-
stances,” f nal administrative adjudication (not including ap-
peal) must be completed “within 180 days,” and any appeal
must be fled “within 30 days” of the decision). And for
those proceedings that last longer than six months, we know
that two-thirds of asylum seekers win their cases. Thus,
legislative silence suggests not disapproval of bail, but a lack
of consideration of the matter. For present purposes that is
suffcient. It means that Congress did not intend to forbid
bail. An interpretation that permits bail—based upon his-
tory, tradition, statutory context, and precedent—is consist-
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ent, not inconsistent, with what Congress intended the statu-
tory provision to do.

The majority apparently fnds a contrary purpose in the
fact that other provisions of the statute permit the Attorney
General to release an alien on parole “ for urgent humani-
tarian reasons or signifcant public beneft' ” and impose
bail-like conditions. Ante, at 300 (discussing 8 U.S.C.
§1182(d)(5)(A)). Yet under the majority's interpretation of
“detain,” the same argument could have been made in
Zadvydas. We held that noncitizens presumptively are
entitled to release after six months of detention, notwith-
standing an available alternative avenue for relief, namely,
bail. 533 U.S., at 683. There is no reason to reach a differ-
ent result here. While the Government historically used
this provision to take account of traditional bail factors
(fight risk, safety risk), the President since issued an Execu-
tive Order directing parole to be granted “in all circum-
stances only when an individual demonstrates urgent human-
itarian reasons or a signifecant public beneft. ” Exec. Order.
No. 13767, 82 Fed. Reg. 8796 (2017). And besides, Congress'
provision of parole to permit, for example, release for the
purpose of medical care or to testify in a court proceeding—
which adds to the circumstances under which a noncitizen
can be released from confnement—says nothing about
whether Congress intended to cut back on those circum-
stances in respect to the meaning of “detain” and the histori-
cal understanding that detention permits bail.

B
Criminals Who Have Served Their Sentences

The relevant statutory provision, §1226(c), says in para-
graph (1) that the “Attorney General shall take into custody
any alien who . . . is deportable [or inadmissible] by reason
of having committed [certain crimes] when the alien is re-
leased,” presumably (or ordinarily) after having served his
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sentence. It then goes on to say, in paragraph (2), that the
“Attorney General may release [that] alien . .. only if the
Attorney General decides pursuant to section 3521 of title 18
that release of the alien from custody is necessary to provide
protection to a witness [or to certain related others].” See
Appendix A-2, infra.

I have emphasized the relevant phrases: “take into cus-
tody” in the frst paragraph and “may release [that] alien . . .
only if” in the second paragraph. We have long interpreted
“in custody” as “not requir[ing] that a prisoner be physically
confned.” Maleng v. Cook, 490 U. S. 488, 491 (1989) (per
curiam). In the habeas context, we have held that “a per-
son released on bail or on his own recognizance” is “‘in
custody' within the meaning of the statute.” Hensley v.
Municipal Court, San Jose-Milpitas Judicial Dist., Santa
Clara Cty., 411 U. S. 345, 349 (1973); Justices of Boston Mu-
nicipal Court v. Lydon, 466 U. S. 294, 300-301 (1984) (same).
The reason is simple, as I already have explained, supra,
at 345: A person who is released on bail “is subject to re-
straints ‘not shared by the public generally.'” Hensley,
supra, at 351 (quoting Jones v. Cunningham, 371 U. S. 236,
240 (1963)); see also Maleng, supra, at 491 (“[A] prisoner who
had been placed on parole was still “in custody'” because his
“release from physical conf nement . . . was not unconditional;
instead, it was explicitly conditioned on his reporting
regularly to his parole offcer, remaining in a particular com-
munity, residence, and job, and refraining from certain activi-
ties” (citing Jones, supra, at 242)).

Moreover, there is no reason to interpret “custody” differ-
ently than “detain.” The OED defnes “custody” as “[t]he
state of being detained,” http://www.oed.com/view/Entry/
46305 (def. 5). “Detained,” as I have previously pointed out,
can be read consistently with bail. See supra, at 345-349.
The OED also def nes the statutory phrase, “take (a person)
mto custody,” as “to arrest and imprison (a person),” http://
www.oed.com/view/Entry/46305 (def. 5). And we know from
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the history, tradition, case law, and other sources earlier dis-
cussed, including Blackstone, that arresting and imprisoning
a person is consistent with a bail hearing and a subsequent
grant of bail, even where a statute contains words such as
“commitment” or “detain.” See supra, at 330-344 (citing,
e.g., Wright, 190 U.S., at 62 (reading as consistent with
a bail proceeding the statutory language “‘shall issue [a]
warrant for the commitment . . . to the proper jail, there to
remain'” until “ surrender'” for extradition)).

But what about the second phrase, stating that the Attor-
ney General “may release [that] alien . . . only if the Attor-
ney General decides pursuant to section 3521 of title 18 that
release of the alien from custody is necessary to provide pro-
tection to a witness”? Does the presence of the words “only
if” show that the statute automatically denies bail for any
other reason?

It does not. That is because the phrase has nothing to do
with bail. It has to do with a special program, the Witness
Protection Program, set forth in 18 U.S.C. §3521. That
program allows the Attorney General to relocate the wit-
ness, to give him an entirely new identity, to help his family
similarly, and to pay him a stipend, among other things.
§§3521(a)(1), (b)(1). The Attorney General may “take such
action as [he] determines to be necessary to protect the per-
son,” presumably even free the witness from whatever obli-
gations might require him to report to an immigration
or judicial authority. §3521(b)(1). Accordingly, when the
Attorney General “release[s]” an alien under 8 U.S.C.
§1226(c)(2), he does not grant bail; he may well do far more,
freeing the witness from a host of obligations and restraints,
including those many obligations and restraints that accom-
pany bail. See supra, at 345.

This understanding of “release” in §1226(c) is consistent
with the OED's def nition of “release” as “to free from re-
straint” or even “to liberate from . . . an obligation” (not
simply “to free from . . . captivity”), http://www.oed.com/
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view/Entry/161859 (def. 6(a)). And it is consistent with our
earlier reading of the word “detain.” Supra, at 345-349.
Following the OED's defnition of “detain” as “under re-
straint,” we have understood the word “detention” to include
the state of being “under” those “restraints” that typically
accompany bail. Ibid. That is to say, both the individual
on bail and the individual not on bail are “detained”; and the
Attorney General, through his Witness Protection Program
powers can free the individual from both. To repeat: The
provision at issue means that the Attorney General “may
release” the detained person from the restraints that accom-
pany detainment—whether that individual has been de-
tained with, or without, bail.

So understood the phrase has nothing to do with the issue
before us: whether a conf ned individual is, or is not, entitled
to bail or a bail hearing. It simply means that the Attorney
General cannot free that person from all, or most, restraining
conditions (including those that accompany bail) unless the
alien is placed in the Witness Protection Program. So read,
the words “only if” neither favor nor disfavor a reading of
the statute consistent with the right to a bail proceeding.

The purpose-related reasons that argue for a bail-
favorable reading are also applicable here. Congress did
not consider the problem of long-term detention. It wrote
the statute with brief detention in mind. See H. R. Rep.
No. 104-469, pt. 1, p. 123, and n. 25 (1996) (stating that the
“average stay [was] 28 days”). Congress did not know (for
apparently the Government did not know in Demore) that
the average length of detention for this class would turn out
to be about a year. Nor did Congress necessarily know that
about 40% of class members eventually obtain the right to
remain in the United States.

I should add that reading the statute as denying bail to
those whose detention is prolonged is anomalous. Those
whose removal is legally or factually questionable could be
imprisoned indef nitely while the matter is being decided.
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Those whose removal is not questionable (for they are under
a fnal removal order) could be further imprisoned for no
more than six months. See supra, at 329, 342-343. 1In fact,
even before our decision in Zadvydas, the Government gave
bail hearings to noncitizens under a fnal order of removal
after six months of detention. See 533 U. S., at 683.

C
Other Applicants for Admission

The statutory provision that governs the third category of
noncitizens seeking admission at the border is §1225(b)
(2)(A). It says that “if the examining immigration offcer
determines that an alien seeking admission is not clearly and
beyond a doubt entitled to be admitted, the alien shall be
detained for a proceeding under section 1229a of this title.”
See Appendix A-3, infra.

The Government tells us that this miscellaneous category
consists of persons who are neither (1) clearly eligible for
admission, nor (2) clearly ineligible. Pet. for Cert. 3-4. A
clearly eligible person is, of course, immediately admitted.
A clearly ineligible person—someone who lacks the required
documents, or provides fraudulent ones—is “removed . . .
without further hearing or review.” §1225(b)(1)(A)(); see
§§1182(a)(6)(C), (a)(7). But where the matter is not clear,
1. e., where the immigration offcer determines that an alien
“is not clearly and beyond a doubt entitled to be admitted,”
he is detained for a removal proceeding. §1225(b)(2)(A).
Like all respondents, this class has been detained for at least
six months. It may include persons returning to the United
States who have work permits or other documents seemingly
entitling them to entry, but whom an immigration offcer sus-
pects are inadmissible for some other reason, such as because
they may have incomplete vaccinations or have committed
student visa abuse or a crime of “moral turpitude.” See
§1182(a) (delineating classes of aliens ineligible for admis-
sion). For instance, the Federal Register is replete with ex-
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amples of offenses that immigration authorities have thought
are crimes of moral turpitude but that the courts of appeals
later determine are not. See, e.g., Goldeshtein v. INS, 8
F. 3d 645, 648 (CA9 1993) (structuring f nancial transactions
to avoid currency reports); Nunez v. Holder, 594 F. 3d 1124,
1138 (CA9 2010) (indecent exposure). It also may include
individuals who claim citizenship by virtue of birth or par-
entage but who lack documents clearly proving their claim.

The critical statutory words are the same as those I have
just discussed in the context of the asylum seekers—“shall
be detained.” There is no more plausible reason here than
there was there to believe those words foreclose bail. See
supra, at 345-349. The constitutional considerations, the
statutory language, and the purposes underlying the statute
are virtually the same. Thus, the result should be the same:
Given the constitutional considerations, we should interpret
the statute as permitting bail.

Iv

The majority concludes in Part V, ante, at 312-314, by say-
ing that, before considering bail-related constitutional argu-
ments, the lower courts “should reexamine whether respond-
ents can continue litigating their claims as a class.” Ante,
at 312. Relying on dicta in Reno v. American-Arab Anti-
Discrimination Comm., 525 U. S. 471 (1999) (AADC), it then
suggests that the respondents may not be able to continue
litigating because the Act says that

“no court (other than the Supreme Court) shall have ju-
risdiction or authority to enjoin or restrain the opera-
tion [of the statutory provisions here at issue] other than
with respect to the application of such provisions to an
individual alien against whom proceedings under such
part have been initiated.” 8 U.S. C. §1252(f)(1).

Were the majority's suggestion correct as to this jurisdie-
tional question, it would have shown, at most, that we should
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decide the constitutional question here and now. We have
already asked for and received briefs on that question. But
I do not believe the majority is correct. Every member of
the classes before us falls within the provision's exception.
Every one of them is an “individual alien against whom pro-
ceedings under such part have been initiated.” Ibid. The
Court in AADC did not consider, and had no reason to con-
sider, the application of § 1252(f)(1) to such a class. Regard-
less, a court could order declaratory relief. Federal Rule of
Civil Procedure 23(b)(2) permits a class action where “f nal
injunctive relief or corresponding declaratory relief is appro-
priate respecting the class as a whole.” (Emphasis added.)
And the Advisory Committee says that declaratory relief can
fall within the Rule's term “corresponding” if it “serves as a
basis for later injunctive relief.” Notes on Rule 23(b)(2)-
1966 Amendment, 28 U. S. C. App., p. 812.

Jurisdiction also is unaffected by 8 U.S. C. §1252(b)(9),
which by its terms applies only “[wlith respect to review of
an order of removal under [§1252(a)(1)].” §1252(b). The
respondents challenge their detention without bail, not an
order of removal.

Neither does Wal-Mart Stores, Inc. v. Dukes, 564 U. S. 338
(2011), bar these class actions. Every member of each class
seeks the same relief (a bail hearing), every member has
been denied that relief, and the differences in situation
among members of the class are not relevant to their entitle-
ment to a bail hearing.

At a minimum I can fnd nothing in the statute or in the
cases to which the majority refers that would prevent the
respondents from pursuing their action, obtaining a declara-
tory judgment, and then using that judgment to obtain relief,
namely, a bail hearing, in an individual case. Thus, I believe
the lower courts are free to consider the constitutionality of
the relevant statutory provisions as the majority now inter-
prets them.
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A%
Conclusion

The relevant constitutional language, purposes, history,
traditions, context, and case law, taken together, make it
likely that, where conf nement of the noncitizens before us is
prolonged (presumptively longer than six months), bail pro-
ceedings are constitutionally required. Given this serious
constitutional problem, I would interpret the statutory pro-
visions before us as authorizing bail. Their language per-
mits that reading, it furthers their basic purposes, and it is
consistent with the history, tradition, and constitutional val-
ues associated with bail proceedings. I believe that those
bail proceedings should take place in accordance with cus-
tomary rules of procedure and burdens of proof rather than
the special rules that the Ninth Circuit imposed.

The bail questions before us are technical but at heart they
are simple. We need only recall the words of the Declara-
tion of Independence, in particular its insistence that all men
and women have “certain unalienable Rights,” and that
among them is the right to “Liberty.” We need merely re-
member that the Constitution's Due Process Clause protects
each person's liberty from arbitrary deprivation. And we
need just keep in mind the fact that, since Blackstone's time
and long before, liberty has included the right of a conf ned
person to seek release on bail. It is neither technical nor
unusually diffeu It to read the words of these statutes as con-
sistent with this basic right. I would fnd it far more diff -
cult, indeed, I would fnd it alarming, to believe that Con-
gress wrote these statutory words in order to put thousands
of individuals at risk of lengthy confnement all within the
United States but all without hope of bail. I would read
the statutory words as consistent with, indeed as requiring
protection of, the basic right to seek bail.

Because the majority does not do so, with respect, I
dissent.
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APPENDIXES
A
1
Statute Applicable to Asylum Seekers

8 U.S. C. §1225. “Inspection by immigration offcers; expe-
dited removal of inadmissible arriving aliens; referral for
hearing

“(b) Inspection of applicants for admission

“(1) Inspection of aliens arriving in the United States and
certain other aliens who have not been admitted or paroled

“(A) Screening

“(i) In general

“If an immigration offcer determines that an alien (other
than an alien described in subparagraph (F')) who is arriving
in the United States or is described in clause (iii) is inadmis-
sible under section 1182(a)(6)(C) or 1182(a)(7) of this title, the
offcer shall order the alien removed from the United States
without further hearing or review unless the alien indicates
either an intention to apply for asylum under section 1158 of
this title or a fear of persecution.

“(ii) Claims for asylum

“If an immigration offcer determines that an alien (other
than an alien described in subparagraph (F')) who is arriving
in the United States or is described in clause (iii) is inadmis-
sible under section 1182(a)(6)(C) or 1182(a)(7) of this title and
the alien indicates either an intention to apply for asylum
under section 1158 of this title or a fear of persecution, the
offcer shall refer the alien for an interview by an asylum
offcer under subparagraph (B).

“(B) Asylum interviews
“(i) Conduct by asylum offcers
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“An asylum offcer shall conduct interviews of aliens re-
ferred under subparagraph (A)(ii), either at a port of entry
or at such other place designated by the Attorney General.

“(ii) Referral of certain aliens

“If the offcer determines at the time of the interview that
an alien has a credible fear of persecution (within the mean-
ing of clause (v)), the alien shall be detained for further
consideration of the application for asylum.” (Emphasis
added.)

2

Statute Applicable to Criminal Aliens
8 U.S.C. §1226. “Apprehension and detention of aliens

“(a) Arrest, detention, and release

“On a warrant issued by the Attorney General, an alien
may be arrested and detained pending a decision on whether
the alien is to be removed from the United States. Except
as provided in subsection (c) of this section and pending such
decision, the Attorney General—

“(1) may continue to detain the arrested alien; and

“(2) may release the alien on—

“(A) bond of at least $1,500 with security approved by, and
containing conditions prescribed by, the Attorney General; or

“(B) conditional parole;

“(e) Detention of criminal aliens

“(1) Custody

“The Attorney General shall take into custody any alien
who—

“(A) is inadmissible by reason of having committed any
offense covered in section 1182(a)(2) of this title,

“(B) is deportable by reason of having committed any of-
fense covered in section 1227(a)(2)(A)(i1), (A)(ii), (B), (C), or
(D) of this title,

“(C) is deportable under section 1227(a)(2)(A)(i) of this
title on the basis of an offense for which the alien has



Cite as: 583 U. S. 281 (2018) 359

Appendix A to opinion of BREYER, J.

been sentence[d] to a term of imprisonment of at least 1
year, or

“(D) is inadmissible under section 1182(a)(3)(B) of this title
or deportable under section 1227(a)(4)(B) of this title,

“when the alien is released, without regard to whether the
alien is released on parole, supervised release, or probation,
and without regard to whether the alien may be arrested or
imprisoned again for the same offense.

“2) Release

“The Attorney General may release an alien described in
paragraph (1) only if the Attorney General decides pursuant
to section 3521 of title 18 that release of the alien from cus-
tody is necessary to provide protection to a witness, a poten-
tial witness, a person cooperating with an investigation into
major criminal activity, or an immediate family member or
close associate of a witness, potential witness, or person co-
operating with such an investigation, and the alien satisfes
the Attorney General that the alien will not pose a danger
to the safety of other persons or of property and is likely to
appear for any scheduled proceeding. A decision relating to
such release shall take place in accordance with a procedure
that considers the severity of the offense committed by the
alien.” (Emphasis added.)

3

Statute Applicable to Miscellaneous Applicants for
Admission

8 U.S.C. §1225. “Inspection by immigration offcers; expe-
dited removal of inadmissible arriving aliens; referral for
hearing

“(b) Inspection of applicants for admission

“(2) Inspection of other aliens
“(A) In general
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“Subject to subparagraphs (B) and (C), in the case of an
alien who is an applicant for admission, if the examining im-
migration offcer determines that an alien seeking admission
is not clearly and beyond a doubt entitled to be admitted, the
alien shall be detained for a proceeding under section 1229a
of this title.

“(B) Exception

“Subparagraph (A) shall not apply to an alien—

“(i) who is a crewman,

“(ii) to whom paragraph (1) applies, or

“(iii) who is a stowaway.

“(C) Treatment of aliens arriving from contiguous
territory

“In the case of an alien described in subparagraph (A) who
is arriving on land (whether or not at a designated port of
arrival) from a foreign territory contiguous to the United
States, the Attorney General may return the alien to that
territory pending a proceeding under section 1229a of this
title.” (Emphasis added.)

B

State Bail Law

State Key Bail Provisions

Alabama Ala. Const., Art. I, §16; Ala. Code
§§15-13-3, 15-13-108, 15-13-190
(2011); Ala. Rule Crim. Proc. 7.2
(Cum. Supp. 2017)

Alaska Alaska Const., Art. I, §11; Alaska
Stat. §§12.30.011, 12.30.040 (2016)
Arizona Ariz. Const., Art. 2, §22; Ariz. Rev.

Stat. Ann. §§13-3961 (Cum. Supp.
2017), 13-3961.01 (2010), 13-3962;
Ariz. Rule Crim. Proec. 7.2 (Cum.
Supp. 2017)
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State

Key Bail Provisions

Arkansas

Ark. Const., Art. 2, §8; Ark. Code
§§16-84-110 (2005), 16-91-110
(Supp. 2017); Ark. Rule App. Crim.
Proc. 6 (2017)

California

Cal. Const., Art. 1, §12; Cal. Penal
Code Ann. §1271 (West 2004)

Colorado

Colo. Const., Art. II, §19; Colo. Rev.
Stat. §§16-4-101, 16-4-102, 16-4—
201, 16-4-201.5 (2017)

Connecticut

Conn. Const., Art. 1, §8; Conn. Gen.
Stat. §854-63f, 54—-64a (2017)

Delaware

Del. Const., Art. I, §12; Del. Code
Ann., Tit. 11, §§2103, 2104, 2112
(2015)

Florida

Fla. Const., Art. I, § 14; Fla. Stat.
§§903.046, 903.132, 903.133 (2017)

Georgia

Ga. Code Ann. §§17-6-1, 17-6-15
(Supp. 2017)

Hawaii

Haw. Rev. Stat. §§804-3, 804-4
(2014)

Idaho

Idaho Const., Art. I, §6; Idaho Code
Ann. §19-2903 (2017)

Illinois

I1l. Const., Art. 1, §9; Ill. Comp.
Stat., ch. 725, §§5/110-4, 5/110-6.2
(West 2016)

Indiana

Ind. Const., Art. 1, §17; Ann. Ind.
Code §§35-33-8.5-6 (West 2012),
35-33-9-1 (West Cum. Supp. 2017)

Towa

Iowa Const., Art. 1, §12; Iowa Code
Ann. §§811.1, 811.5 (West 2015)
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State

Key Bail Provisions

Kansas

Kan. Const., Bill of Rights §9; Kan.
Stat. Ann. §§22-2801, 22-2804
(2007), 22-2802 (Cum. Supp. 2016)

Kentucky

Ky. Const., §16; Ky. Rev. Stat. Ann.
§431.066 (West Cum. Supp. 2017);
Ky. Rules Crim. Proec. 4.02, 4.54,
12.78 (West Cum. Supp. 2017)

Louisiana

La. Const., Art. 1, §18; La. Code
Crim. Proc. Ann., Arts. 312, 316
(West 2017)

Maine

Me. Const., Art. 1, §10; Me. Rev.
Stat. Ann., Tit. 15, §§ 1003, 1051,
1026 (Cum. Supp. 2017), 1027 (2016)

Maryland

Md. Crim. Proc. Code Ann. §§5-101
(Supp. 2017), 5-102, 5-207 (2008);
Md. Rules 4-216.1, 4-349 (2018)

Massachusetts

Mass. Gen. Laws, ch. 276, §§ 20D, 42,
42A (2016); Mass. Rule Crim. Proc.
31 (West 2017)

Michigan

Mich. Comp. Laws Ann. §§765.6
(West Supp. 2017), 770.9 (West 2006)

Minnesota

Minn. Const., Art. I, § 7; Minn. Stat.
§629.16 (2016); Minn. Rules Crim.
Proc. 6, 28.02 (2016)

Mississippi

Miss. Const., Art. 3, §29; Miss. Code
Ann. §§99-5-11, 99-35-3 (2015)

Missouri

Mo. Const., Art. I, §§20, 21, 34; Mo.
Ann. Rev. Stat. §§544.455, 544.671
(Vernon Cum. Supp. 2017), 544.457,
547.170 (Vernon 2002)

Montana

Mont. Const., Art. I1, § 21; Mont. Code
Ann. §§46-9-102, 46-9-107 (2017)
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State Key Bail Provisions
Nebraska Neb. Const., Art. I, §9; Neb. Rev.
Stat. §§29-901 (2017 Supp.), 29—
2301 (2016)
Nevada Nev. Const., Art. 1, §7; Nev. Rev.

Stat. §§178.484, 178.488 (2015)

New Hampshire

N. H. Rev. Stat. Ann. §§597:1 (2001),
597:1-a (Cum. Supp. 2017), 597:1-c,
597:2

New Jersey

N. J. Const., Art. 1, §11; N. J. Stat.
Ann. §§2A:162-11 (West 2011),
2A:162-18 (West Cum. Supp. 2017),
2A:162-20; N. J. Rule App. Proc. 2:9-
4 (West 2018)

New Mexico

N. M. Const., Art. II, §13; N. M.
Dist. Ct. Rules Crim. Proc. 5-401, 5-
402 (1992)

New York

N. Y. Crim. Proec. Law Ann.
§§510.20, 530.10 (West 2009), 510.30
(West Cum. Supp. 2018)

North Carolina

N. C. Gen. Stat. Ann. §§ 156A-533,
15A-534 (2017)

North Dakota

N. D. Const., Art. I, §11; N. D. Rule
Crim. Proc. 46 (2016-2017)

Ohio

Ohio Const., Art. I, §9; Ohio Rev.
Code Ann. §§2937.222, 2949.02
(Lexis 2014); Ohio Rule Crim. Proc.
46 (Lexis 2017-2018)

Oklahoma

Okla. Const., Art. 2, §8; Okla. Stat.,
Tit. 22, §§1077, 1101, 1102 (2011)

Oregon

Ore. Const., Art. I, §§14, 43; Ore.
Rev. Stat. §§135.240, 138.650
(2015)
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State

Key Bail Provisions

Pennsylvania

Pa. Const., Art. I, § 14; 42 Pa. Cons.
Stat. §5701 (2015); Pa. Rule Crim.
Proc. 521 (West 2017)

Rhode Island

R. I. Const., Art. 1, §9; R. I. Gen.
Laws §§12-13-1, 12-22-12 (2002),
R. L. Super. Ct. Rule Crim. Proc. 46
(Supp. 2017)

South Carolina

S. C. Const., Art. I, §15; S. C. Code
Ann. §§17-15-10, 22-5-510 (Cum.
Supp. 2017), 18-1-90 (2014)

South Dakota

S. D. Const., Art. VI, §8; S. D.
Codifed Laws §§23A-43-2, 23A-43-
2.1, 23A-43-16 (2016), 23A-43-3,
23A-43-4 (Cum. Supp. 2017)

Tennessee

Tenn. Const., Art. I, § 15; Tenn. Code
Ann. §§40-11-102, 40-11-105, 40—
11-113 (2012)

Texas

Tex. Const., Art. 1, §§11, 11a, 11b,
11¢; Tex. Code Crim. Proc. Ann.,
Arts. 17.15, 17.40 (Vernon 2015),
44.04 (Vernon Cum. Supp. 2017)

Utah

Utah Const., Art. I, §8; Utah Code
§§ 77-20-1, 77-20-10 (2017)

Vermont

Vt. Const., ch. II, §40; Vt. Stat.
Ann., Tit. 13, §§7553, 7574 (2009),
7553a, 7554 (Cum. Supp. 2017)

Virginia

Va. Code Ann. §§19.2-120, 19.2—
120.1, 19.2-121, 19.2-319 (2015)

Washington

Wash. Const., Art. I, § 20; Wash. Rev.
Code §§10.21.020, 10.21.030,
10.21.040, 10.73.040 (2016)
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State Key Bail Provisions
West Virginia W. Va. Code Ann. §62-1C-1 (Lexis
2014)
Wisconsin Wis. Const., Art. 1, §8, cl. 2; Wis.

Stat. §§969.01, 969.03, 969.035
(2011-2012)

Wyoming Wyo. Const., Art. 1, § 14; Wyo. Stat.
Ann. §7-10-101 (2015)
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