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He is represented to have been insolvent at the time the decree 
was entered. As one fourth of the judgment, after paying 
costs, was paid to the complainant before the decree, we think 
that the decree of the district court dismissing the bill at tliQ 
complainant’s costs, was correct.

The defendants were not liable to pay more than one fourth 
of the judgment, and as that amount was paid, about the time 
it was collected on the judgment against Strong, the defen-
dants were not in default.

There is no evidence of a payment to the complainant by 
James E. Farmer, a co-defendant of William B. Farmer, on 
which a release of the judgments was executed by the com-
plainant, as alleged in Farmer’s answer. Nor is there any 
ground of defense, from the alleged verbal agreement with 
Cathron, who, as an attorney, was employed to collect the 
judgment against Strong.

The complainant, both in prosecuting the suit in the district 
*court, and also by his appeal to this court, sought to 
recover the whole amount of the judgment against 
Strong, or at least so much of it as would satisfy his two judg-
ments against Farmer and others. But he can in this mode 
of proceeding reach only the equity of his judgment debtor 
in the assigned judgment; and having received that, he can 
claim nothing more. The decree of the district court is 
affirmed, at the costs of the complainant.

Order.
This cause came on to be heard on the transcript of the 

record from the district court of the United States for the 
northern district of Mississippi, and was argued by counsel. 
On consideration whereof it is now here ordered, adjudged, 
and decreed by this court, that the decree of the said district 
court in this cause be and the same is hereby affirmed with 
costs.

Robert  Wickl if fe , Administ rator , wit h  the  will  an -
nexed , of  Luke  Tiernan , decea sed , Complai nant  and  
Appellant , v . Benjamin  Eve , in  his  own  Right  and  
as  Adminis trator  of  Jose ph  Eve , deceas ed , Richard -
son  Adams , Exec uto r  of  Randolph  Adams , deceas ed , 
Robert  P. Letch er , James  Balli nger , and  Franklin  
Balli nger .

Where a judgment had been obtained in the circuit court of the United States 
tor the district of Kentucky, in a suit brought by a citizen of Maryland 
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against certain persons in Kentucky, and the judgment was afterwards per-
petually enjoined at the instance of the defendants, and a bill was filed by 
a citizen of Kentucky against the original defendants, who were also citi-
zens of Kentucky, this bill was properly dismissed by the court for the want 
of jurisdiction.

The circumstance that the complainant claimed that this was in the nature of 
a bill of review of the decree which was passed in a suit between Citizens of 
different states, was not sufficient to devest it of the character of an original 
bill.

Moreover, the administrator of a deceased partner had no right to interpose 
and claim a debt due to the partnership. It was the right of the surviving 
partner to settle up the concerns of the firm.

This  was an appeal from the circuit court of the United 
States for the district of Kentucky.

The case is stated in the opinion of the court.

It was argued by Mr. Preston, for the appellant, and by Mr. 
Blair, for the appellees.

It would be difficult to report the arguments of counsel 
without giving a detailed history of the transactions between 
the parties. They are, therefore, omitted.

*4691 *Mr.  Justice CATRON delivered the opinion of the 
J court.

In 1822, some of the defendants made two notes, one for 
81,308.44, and one for 81,383.95, to Luke Tiernan and sons; 
one payable the 1st of December of that year, and the other 
December 1, 1823.

In 1833, suits were brought by the plaintiff, as attorney of 
the payees, in the United States circuit court for the Ken-
tucky district, and judgments were obtained by default.

No executions to enforce the judgments were put into the 
marshal’s hands till December 15, 1845; and shortly after 
they were stayed by injunction, at the suit of some of the de-
fendants against Charles Tiernan, the surviving partner, on the 
ground of payment, and the bar of the statute of Kentucky, 
for failing to sue out executions within twelve months after 
judgment; and on the 6th day of May, 1847, the injunction 
was, by decree of the United States circuit court made per-
petual.

Wickliffe had, in the mean time, brought suit against Luke 
Tiernan, claiming an indebtedness against him to the amount 
of about three thousand dollars, but never obtained judgment. 
He had attached the debt he alleged to be due by the defend-
ants to Tiernan and Sons, and when the injunction suit was 
pending against the surviving partner, Wickliffe, having ob-
tained letters of administration on the 13th of November,
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1846, petitioned to be made a defendant, but the court over-
ruled the motion.

On the 6th of December, 1847, he moved for leave to file a 
bill of review on the same ground, but the court also refused; 
and the present suit was brought to set aside the decree 
enjoining execution of the two judgments, on the ground that 
the decree in favor of Eve and others was obtained by fraud, 
through tile connivance of Charles Tiernan, the defendant. 
The bill alleges, among other things, that Charles Tiernan 
was largely indebted to his father, and had assigned his inter-
est in the judgments to him, and had become bankrupt. 
There is no averment in the bill that the partnership debts of 
Luke Tiernan and Sons had been paid; nor is there any aver-
ment that the complainant and defendants were citizens of 
different states.

Wickliffe attempted to have himself made a defendant to 
the suit of John G. Eve and others against Charles Tiernan, 
on the assumption that Luke Tiernan was indebted to him, 
Wickliffe, and he claimed a right to have part of the amount 
due to him from Luke Tiernan satisfied out of the moneys he 
alleged were due to Luke Tiernan and Sons from Eve and 
others. Charles Tiernan, being the surviving partner of the 
firm, had the sole right to defend the suit, as he represented 
the partnership property; in regard to which, the administra-
tor of Luke Tiernan had a right to come into a court of equity 
by bill, to coerce the *surviving  partner to settle, and 
pay the debts of the firm with the joint property; and 
after the creditors of the partnership were satisfied, then Luke 
Tiernan’s administrator might have come in on a bill, properly 
framed, for one third of the surplus, or as much more as Luke 
Tiernan was in advance to the firm. This familiar doctrine 
is well stated by Mr. Justice Story, in his work on Partner-
ship, §§ 97, 347.

But the bill before us claims no relief in this form; the 
complainant asks that the decree releasing Eve and others may 
be set aside as fraudulent, and the balance due on Eve’s debt 
may be decreed to him, as administrator of Luke Tiernan; 
and in this capacity he seeks to retain for himself, and subject 
the property of the firm to pay the debts of an individual 
partner. Charles Tiernan is no party to this proceeding, and 
as he was not brought before the court, there could be no 
jurisdiction taken of the subject-matter; he being legal owner 
of the chose in action claimed, if the claim had any existence.

The bill was dismissed in the circuit court, because the 
complainant and the defendants were citizens of Kentucky, 
and therefore the court declared it had no jurisdiction, for 
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want of proper parties. To obviate this objection, it is insisted 
here, on the part of the appellant, that this is a bill of review 
of the proceeding in the cause of John G. Eve and others, 
against Charles Tiernan. The appellant having been refused 
the privilege to file a bill of review, he then filed this original 
bill, impeaching the decree for fraud; and to this bill none 
but citizens of Kentucky were parties.

It is manifestly an original bill, within the description given 
by Mr. Justice Story’s Eq. Plead., § 404, and being so, the 
circuit court had no jurisdiction of the parties.

It is ordered that the decree, dismissing the bill, be affirmed.

Order.
This cause came on to be heard on the transcript of the 

record from the circuit court of the United States for the 
district of Kentucky, and was argued by counsel. On consid-
eration w’hereof it is now here ordered, adjudged, and decreed 
by this court that the decree of the said circuit court in this 
cause be and the same is hereby affirmed with costs.

*4711 Zacha ry  Pulli am , Exec uto r  of  Amos  Albri t - 
J ton , Plain tif f in  Error , v . Alexander  Os -

borne , Admini strator  of  Samuel  Woodw ard .

Although, by the laws of Alabama, a Jien upon property accrues from the 
delivery of the execution to the sheriff or marshal, and the rights of credi-
tors claiming under the same jurisdiction are adjudged accordingly, yet the 
same rule does not apply where a controversy arises between executions 
issued by a court of the United States and a state court.

In such a case the rule is, that whichever officer, the sheriff or the marshal, 
acquires possession of the property first by the levy of the execution, obtains 
a prior right, and a purchaser at a judicial sale will take the property free 
from all liens of the same description.1

This  case originated in the district court of the United 
States, for the middle district of Alabama, between Samuel 
Woodward, plaintiff in execution, and Amos Albritton, 
(claimant,) defendant, who were afterwards represented by 
their administrator and executor respectively. It was a con-
test as to the superior validity of executions issued out of a

1 Cit e d . Taylor v. Carryl, 20 How., 
596; Conner v. Long, 14 Otto, 234; 
Union Mut. Life Ins. Co. v. Chicago

University, 10 Biss., 198 n; Hay v.
Railroad Co., 4 Hughes, 352; Aid v. 
Roth, 2 McCrary, 449.
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