DECEMBER TERM, 1854.

Herndon ». Ridgway et al.

*EDpWARD HERNDON, APPELLANT, ». JAMES C. RIDGWAY,
Er1 RipewAy, Wirriam H. GASQUE, AND HENRY DAvVIs.

Where a bill was filed in the district court of the United States for the north-
ern district of Mississippi, against four defendants, who all resided in Ala-
bama, two of whom appeared for the purpose of moving to dismiss the bill,
and the other two declined to appear altogether, nor was process served
upon them, the court had no alternative but to dismiss the bill. The two
absentees were essential parties,

Jurisdiction over parties is acquired only by a service of process, or their vol-
untary appearance. If an essential portion of the defendants resided in
another state, so that process could not be served upon them, and they

would not voluntarily appear, the bill must be dismissed for want of juris-
diction.!

THis was an appeal from the district court of the United
States, for the northern district of Mississippi.

It was a bill filed by Herndon, under the circumstances
stated in the opinion of the court, and which was dismissed
by the court below.

The process against Davis was served upon Messrs. Dowd
and Murphy, his attorneys. A motion was made to dismiss
the bill for three reasons, the second of which was: —

“ Because Henry Davis is not a citizen of the northern dis-
trict of Mississippi, and Dowd and Murphy are not his attor-
neys of record in any of the courts of the United States, and
have not instituted proceedings or suit therein against said
Herndon, but are attorneys of record of said Davis, in the
circuit court of Monroe county, Mississippi, a state court, as
per affidavit on file.” The affidavit was as follows: —

“In open court personally appeared Wm. F. Dowd, one of
the firm of Dowd and Murphy, who made oath that Dowd
and Murphy are not the attorneys of record of Henry Davis,
and have not been, as such, to institute any suit in this court,
or any one of the federal courts of the United States, against
Edward Herndon, for the recovery of the property mentioned
in the bill filed in this cause; but they, said Dowd and Mur-
phy, are the attorneys of record of Henry Davis to prosecute
a sult against said Herndon, in a state court, to wit: the cir-
cuit court of Monroe county, in the state of Mississippi.

“W.F. Dowp.”

Th.e district court dismissed the bill, and Herndon appealed
to this court.

_‘ForLowEeDp. Chaffee v. Ha d, 20 H 215, 1 5
tng Machine Cos., ls%all., 580'?./war d o R
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Herndon v. Ridgway et al.

The case was argued by Mr. Adams, for the appellant, who
contended that service upon the attorneys was sufficient ; and
by Mr. Phillips, for the appellees, who contended that it was
not, and referred to 8 Bro. Ch., 521; 2 Cox. Ch., 389.

*4257  *Mr. Justice CAMPBELL delivered the opinion of
the court.

The plaintiff complains that, in 1849, he purchased from
James C. Ridgway a number of slaves, for whom he gave his
bond to the vendor; that this was transferred to E. T. Ridg-
way for the use of Wm. H. Gasque, and that a suit is pending
in the district court of the United States for that district, to
collect the sum due; that the slaves are in the possession of
Wm. P. Givan, to whom he sold them with a warranty of the
title. That one Davis claims the slaves under a title para-
mount to that derived from Ridgway, and had brought a suit
for them in the state court, which had proved ineffective, and
now threatens to renew it. The object of the bill is to require
the two Ridgways and Gasque, on the one part, and Davis, on
the other, to interplead in the district court of the United
States, to settle their right to the slaves, so that he may pay
the purchase-money to the proper person. He alleges that the
vendor, Ridgway, is insolvent.

The four defendants are citizens of Alabama. Notice of the
motion for injunction was served on the attorneys for the
plaintiff, in the suit in the distriet court, and upon the attor-
neys who prosecuted the suit against Givan for Davis in the
state court. The attorneys for Davis disclaim any connection
with him in this controversy, and move to dismiss the bill for
want of jurisdiction. Gasque appears and demurs to the bill
for the same cause, and no notice or appearance exists in the
record for the vendor, Ridgway. The district court retained
the bill twelve months, and then dismissed it on these motions.

The jurisdiction of the district court over parties is acquired
only by a service of process, or their voluntary appearance.
It has no authority to issue process to another state. In the
present case, the absent defendants decline to appear, and
process cannot be served, so that the court is without any
Jurisdiction over the essential parties to the bill. There was
no course open to it, except to dismiss it for the want of juris-
diction, upon the motion submitted for that object. Zvland
v. Sprague, 12 Pet., 300.

There is no error in the record, and the decree is aflirmed.

Order.

This cause came on to be heard on the transcript of the
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The City of Boston v. Lecraw.

record from the district court of the United States for the
northern district of Mississippi, and was argued by counsel.
On consideration whereof it is now here ordered, adjudged, and
decreed by this court that the decree of the said district court
in this cause be and the same is hereby aftirmed, with costs.

*THE CiTY oF BoSTON, PLAINTIFF IN ERROR, v. DAVID R.
LECRAW.

By the old laws of Massachusetts, a littoral proprietor of land owned down to
low-water mark; subject, however, to the condition that, until he occupied
the space between high and low-water mark the public had a right to use it
for the purposes of navigation.

The city of Boston had the same right as other littoral proprietors, and conse-
quently had the control over a dock which was situated between two wharves;
one end of the dock being at high-water mark, and the other at low-water
mark. It had, therefore, the right to construct a sewer for the purpose of
ganig'ilng off the drainage from the high water, to the low-water end of the

ock.

The city had not dedicated the dock to public uses by merely abstaining from

any control over it. The principles which regulate a dedication to public
uses, examined.

Although the presumption of such a dedication is a question of fact for the
jury, yet it is for the court to instruct them what facts, if proved, will justify
such a presumption.

THIS case was brought up, by writ of error, from the circuit
court of the United States for the district of Rhode Island.

It was a suit originally commenced 1n the circuit court of
the United States for the district of Massachusetts, and re-
moved into the circuit court of Rhode Island, upon the ground
that Mr. Justice Curtis was so connected with the plaintiff as
to render it, in his opinion, improper for him to sit in the trial
of the suit; and that Judge Sprague was an inhabitant of
quton, and concerned in interest in this cause, so as to render
1t, in his opinion, improper for him to sit in the trial thereof.
It was therefore ordered, (both judges concurring,) that an
authenticated copy of the record and all proceedings in the
suit, should be certified to the circuit court of Rhode Island.

Leciaw, a citizen of New Hampshire, as surviving partner
of the firm of Lecraw and Perkins, brought an action on the
case against the city of Boston, for erecting a public nuisance,
which was specially injurious to the plaintiff.

Lecraw was in possession of a wharf estate, situated in the

! REVIEWED. Richardson v. City 24 Id., 192. And see Backus v. De-
% Boston, 19 How., 267, 269; 8. c. troit, 49 Mich., 116.
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