SUPREME COURT.

Olney v. Steamship Faleon et at, ,

It has not been the practice of this court to allow amend-
ments, except by the consent of parties; though, in the case
\ of Kennedy et al. v. Georgia State Bank, 8 How., 610, this
| court say, “there is nothing in the nature of an appellate
jurisdiction, proceeding according to the common law, which
forbids the granting of amendments, &c., but the practice has
been to remand the cause to the lower court for amendment.
¥191 *If amendments be allowed, so as to give jurisdic-
tion to this court, where there was no jurisdiction when
the trial was had and the appeal taken, parties would be taken
by surprise, and litigation would be encouraged. The plain-
tiff, under such circumstances, would never fail to sustain the
jurisdiction of this court, on his appeal.
On the ground that the matter in dispute does not appear,
on the face of the libel, to exceed two thousand dollars, the
appeal is dismissed.

Order.

This cause came on to be heard, on the transcript of the
| record, from the circuit court of the United States for the
southern district of New York, and was argued by counsel.
On consideration whereof, it is now here ordered and adjudged
by this court that this cause be and the same is hereby dis-
missed, for want of jurisdiction.

JAMEsS N. OLNEY, LIBELLANT AND APPELLANT, ». [HE
STEAMSHIP FALCON, HER TACKLE, &C., AND GEORGE LAW
AND MARSHALL O. ROBERTS, CLAIMANTS.

Where it was alleged in a libel, that the libellant was ¢ entitled to recover
from the vessel the damages by him sustained, which amount to the sum of
eighteen hundred dollars and upwards,”” the sum was not sufficient to bring
the case within the jurisdiction of this court. .

Interest, not being specially claimed, cannot be computed, for it is con§lder€d
as a part of the damages, being merged in that claim, and is not estimated
as a distinct item.!

THIS was an appeal from the circuit court of the United
States for the southern distriet of New York. y

A libel was filed in the district court, by Olney, alleging
the shipment and non-delivery of a box of merchandise, 1n
consequence of which he was entitled to recover the damages

0 LCrtED. Merrill v. Petty, 16 Wall., 345,
2

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




DECEMBER TERDM, 1854. 19

Olney v. Steamship Falcon et al.

by him sustained, which amounted to the sum of eighteen
hundred dollars and upwards.
The district court dismissed the libel, and the circuit court
affirmed the decree. The libellant appealed to this court.
Mr. Outting moved to dismiss the appeal, upon the ground
that the amount in controversy appeared, by the record, to be
less than two thousand dollars, exclusive of costs.

The motion was argued by Mr. Cutting, in support thereof,
*and by Mr. Bradley, with whom was Mr. Benedict,in 450
opposition thereto. s} R

The reporter has no notes of Mr. Cutting’s argument.

Mr. Bradley filed the following affidavit of value, and then
made the following points :—

Affidavit of value.

Charles L. Benedict, of the city of New York, counsellor
at law, being sworn, says that he is the proctor for the libel-
lant in this cause.

That the libellant resides out of the city of New York, and
deponent has not been able to communicate with him since
the notice of the motion to dismiss the appeal in this cause
was received. That the amount actually claimed, in good
faith, in the original libel in this cause, is one thousand eight
hundred dollars, over and above the interest thereafter to
accrue, and that, with the interest, the same actually amounted
to exclusive of costs, at the
time when the appeal in this cause was taken to the decree of
the circuit court. And deponent further says, that it is the
usual practice, in the southern district of New York, under
the 44th rule of this court, in admiralty, to refer questions of
damages to a commissioner, to ascertain and compute the
amount, after the court shall have given its decree for the
plaintiff, so that the full testimony of the amount of damages
is not given on the principal hearing.

And deponent further says, that the rules of the district
court require libels to be sworn to; so that it is necessary, in
stating the amount claimed, to“state the same as it actually
and in truth exists at the time the libel is sworn to, and on
such libels the court, in its final decree, gives such amount as
the libellant shall be entitled to recover on his case, whether
the same be more or less than the amount in the libel.

CHAs. L. BENEDICT.
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Subseribed and sworn to by Charles L. Benedict, this 20th
day of December, A. D. 1854, before me,
CuAs. Ernror ScoviLLg, U. 8. Com’r.

Points.

I. It is the matter in dispute in this court, at the time of
the appeal, and not the amount in the original libel, which
controls the jurisdiction.

In Gordon v. Ogden, 8 Pet., 34, the court says: ¢ Upon the
true construction of the judicial act, the jurisdiction of the
court depends upon the sum in dispute between the parties,
as the case stands upon the writ of error.” The appeal states
*217 that the * original claim was for eighteen hundred dol-

7 lars and upwards, besides the interest; that, on the
hearing, the libellant claimed the said principal and the
interest, amounting to two thousand two hundred and fifty
dollars, and that the libellant was entitled to recover, on his
proofs and allegations, two thousand two hundred and fifty
dollars, October 14, 1853.

That was our claim at the time of the appeal; another
year’s interest has since been added.

The libel was sworn to on February 27, 1850, and the
amount sworn to, at that time, was eighteen hundred dollars
and upwards,—a sliding sum, to cover interest as it should
accumulate by delay.

I1. If the computation of interest will make the amount
large enough, then the court has jurisdiction.

In Seott v. Lunt’s Administrator, 6 Pet., 851, the court says:
“The court cannot judicially take notice that, by computa-
tion, it may possibly be made out, as matter of inference, from
the declaration, that plaintiff’s claim in reality must be less
than one thousand dollars, (the case was from the district);
much less can it take such notice in a case where the plaintiff
might be allowed interest on his claim by the jury, so as to
swell his claim beyond one thousand dollars, (the limit in the
district.)”

III. Where the decree is against the plaintiff, then the
“matter in dispute’’ is the largest amount which he may
recover.

In Gordon v. Ogden, 3 Pet., 34, the court say, «If the writ
of error be brought by the plaintiff below, then the sum which
his declaration shows to be due, may be still recovered, should
the judgment be reversed. And, consequently, the whole sum
claimed is still in dispute. It is the uniform practice, in the
southern district of New York, to establish, on the hearing
only, the liability, and to have the amount of the damages ascer-




DECEMBER TERDM. 1854. 21

Olney v. Steamship Falcon et al.

tained on a reference to a commissioner ; so that the proofs in
the record are not the full proofs as to the amount.

IV. Where the matter in dispute is not fixed by the record,
it may be shown by affidavits. 4 Dall.,, 22; 3 Id., 401; 4
Cranch, 216.

V. Under the 24th admiralty rule of the supreme court,
the libel may be amended at any time, as of course, on appli-
cation to the court. If this be necessary, we now move to
amend the libel, by inserting, “ together with the interest to
the time of the final decree in this court, or any appellate
court.”

Mr. Justice MCLEAN delivered the opinion of the court.

This is an appeal from the circuit court of the United
States for the southern district of New York, in admiralty.

A motion is made by defendants’ counsel to dismiss the
appeal, for want of jurisdiction.

*In the libel, the shipment of a box of merchandise, [*22
which was not delivered to the consignee, &c., is
alleged, and that the libellant is entitled to recover of said
vessel the damages by him sustained, which amount to the
sum of eighteen hundred dollars and upwards,” &e.

The district court dismissed the libel, from which decision
an appeal was taken to the circuit court, and that court
affirmed the decision of the district court. From this last
decision, an appeal has been taken to this court.

On the part of the appellant it is stated, that the claim was

for eighteen hundred dollars and upwards, besides the inter-
est; that on the hearing, the libellant claimed the said princi-
pal and interest, amounting to two thousand two hundred and
fifty dollars, and that he was entitled to recover, on his proofs
and allegations, that sum. That this was the claim at the
time of the appeal, and that another year’s interest has since
accrued. And it is contended that the sum sworn to, being
eighteen hundred dollars and upwards, was intended to cover
the accruing interest.
. The right of appeal fram the circuit to the supreme court
Is given, “where the matter in dispute exceeds the sum or
value of two thousand dollars, exclusive of costs.” The
defendant can appeal, where the judgment or decree against
him exceeds the sum or value of two thousand dollars ; but
an appeal may be taken by the plaintiff where his claim of
damages, in the declaration or libel, exceeds the above sum,
or where the value of the thing claimed exceeds it, as this is
held to be the matter in dispute.

The appellant, in this case, claims in his libel, which is
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Haydel ». Dufresnc.

sworn to, eighteen hundred dollars and upwards. The words,
“and upwards.” it is said, were intended to embrace the inter-
est, and that, if this be calculated from the time of filing the
libel up to the time of the trial, the sum would exceed two
thousand dollars.

The interest, in an action of this kind, if taken into view,
is considered as a part of the damages, being merged in that
claim, and is not estimated as a distinet item. The claim of
more than eighteen hundred dollars, is too indefinite to give
jurisdiction under the act of Congress; and the interest not
being specially claimed, for the reason stated, cannot be
computed. The appeal is, therefore, dismissed, for want of
jurisdiction.  Grordon v.Ogden, 8 Pet., 34; Scott v. Lunt’s Ad-
manistrator, 6 Pet., 349.

Order.

This cause came on to be heard on the transcript of the
record from the circuit court of the United States for the
southern district of New York, and was argued by counsel.
On consideration whereof, it is now here ordered and ad-
judged, by this court, that this cause be, and the same is
hereby, dismissed, for the want of jurisdiction.

*28] *MARCELIN HAYDEL, PLAINTIFF IN ERROR, v. FRAN-
co1s DUFRESNE.*

In 1811, congress passed an act (2 Stat. at L., 663) giving to the owners of
land in Louisiana bordering on any river, creek, &c., the preference in
purchasing back land; and where, by reason of bends in the river, each
claimant could not obtain a tract equal in quantity to the adjacent tract
already held by him, the surveyor of the district, under the superintend-
ence of the surveyor of the public lands, south of the state of l'ennessee,
was directed to divide the vacant land between the several claimants in
such a manner as to him might seem most equitable.

These officers decided, as judges, upon the equities of the claimants; and
their allotments are not liable to be overthrown by courts of justice, upon
any other ground than that of fraud, which is not imputed in this case.

THIs case was brought up from the supreme court of the
state of Louisiana, by a writ of error issued uuder the 25th
section of the judiciary act.

The widow Francois Dufresne filed her petition in the
fourth judicial district court of the state of Louisiana, in the

* Mr. Justice Wayne, having been indisposed, did not sit in this cause.
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