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A “State has a legitimate interest in seeing to it that abortion . . . is

performed under circumstances that insure maximum safety for the pa-
tient.” Roe v. Wade, 410 U. S. 113, 150. But “a statute which, while
furthering [a] valid state interest, has the effect of placing a substantial
obstacle in the path of a woman’s choice cannot be considered a permissi-
ble means of serving its legitimate ends,” Planned Parenthood of
Southeastern Pa. v. Casey, 505 U. S. 833, 877 (plurality opinion), and
“[ulnnecessary health regulations that have the purpose or effect of pre-
senting a substantial obstacle to a woman seeking an abortion impose
an undue burden on the right,” id., at 878.

In 2013, the Texas Legislature enacted House Bill 2 (H. B. 2), which
contains the two provisions challenged here. The “admitting-privileges
requirement” provides that a “physician performing or inducing an abor-
tion . . . must, on the date [of service], have active admitting privileges
at a hospital . . . located not further than 30 miles from the” abortion
facility. The “surgical-center requirement” requires an “abortion facil-
ity” to meet the “minimum standards . . . for ambulatory surgical cen-
ters” under Texas law. Before the law took effect, a group of Texas
abortion providers filed the Abbott case, in which they lost a facial chal-
lenge to the constitutionality of the admitting-privileges provision.
After the law went into effect, petitioners, another group of abortion
providers (including some Abbott plaintiffs), filed this suit, claiming that
both the admitting-privileges and the surgical-center provisions vio-
lated the Fourteenth Amendment, as interpreted in Casey. They
sought injunctions preventing enforcement of the admitting-privileges
provision as applied to physicians at one abortion facility in McAllen
and one in El Paso and prohibiting enforcement of the surgical-center
provision throughout Texas.

Based on the parties’ stipulations, expert depositions, and expert and
other trial testimony, the District Court made extensive findings, includ-
ing, but not limited to: As the admitting-privileges requirement began
to be enforced, the number of facilities providing abortions dropped in
half, from about 40 to about 20; this decrease in geographical distribu-
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tion means that the number of women of reproductive age living more
than 50 miles from a clinic has doubled, the number living more than
100 miles away has increased by 150%, the number living more than 150
miles away by more than 350%, and the number living more than 200
miles away by about 2,800%; the number of facilities would drop to 7 or 8
if the surgical-center provision took effect, and those remaining facilities
would see a significant increase in patient traffic; facilities would remain
only in five metropolitan areas; before H. B. 2’s passage, abortion was
an extremely safe procedure with very low rates of complications and
virtually no deaths; it was also safer than many more common proce-
dures not subject to the same level of regulation; and the cost of compli-
ance with the surgical-center requirement would most likely exceed $1.5
million to $3 million per clinic. The court enjoined enforcement of the
provisions, holding that the surgical-center requirement imposed an
undue burden on the right of women in Texas to seek previability abor-
tions; that, together with that requirement, the admitting-privileges
requirement imposed an undue burden in the Rio Grande Valley, El
Paso, and West Texas; and that the provisions together created an
“impermissible obstacle as applied to all women seeking a previability
abortion.”

The Fifth Circuit reversed in significant part. It concluded that res
judicata barred the District Court from holding the admitting-privileges
requirement unconstitutional statewide and that res judicata also
barred the challenge to the surgical-center provision. Reasoning that
a law is “constitutional if (1) it does not have the purpose or effect of
placing a substantial obstacle in the path of a woman seeking an abor-
tion of a nonviable fetus and (2) it is reasonably related to . . . a legiti-
mate state interest,” the court found that both requirements were ra-
tionally related to a compelling state interest in protecting women’s
health.

Held:
1. Petitioners’ constitutional claims are not barred by res judicata.
Pp. 598-606.

(a) Res judicata neither bars petitioners’ challenges to the
admitting-privileges requirement nor prevents the Court from awarding
facial relief. The fact that several petitioners had previously brought
the unsuccessful facial challenge in Abbott does not mean that claim
preclusion, the relevant aspect of res judicata, applies. Claim preclu-
sion prohibits “successive litigation of the very same claim,” New Hamp-
shire v. Maine, 532 U. S. 742, 748, but petitioners’ as-applied posten-
forcement challenge and the Abbott plaintiffs’ facial preenforcement
challenge do not present the same claim. Changed circumstances show-
ing that a constitutional harm is concrete may give rise to a new claim.
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Abbott rested upon facts and evidence presented before enforcement of
the admitting-privileges requirement began, when it was unclear how
clinics would be affected. This case rests upon later, concrete factual
developments that occurred once enforcement started and a significant
number of clinics closed.

Res judicata also does not preclude facial relief here. In addition to
requesting as-applied relief, petitioners asked for other appropriate re-
lief, and their evidence and arguments convinced the District Court of
the provision’s unconstitutionality across the board. Federal Rule of
Civil Procedure 54(c) provides that a “final judgment should grant the
relief to which each party is entitled, even if the party has not demanded
that relief in its pleadings,” and this Court has held that if the argu-
ments and evidence show that a statutory provision is unconstitutional
on its face, an injunction prohibiting its enforcement is “proper,” Citizens
United v. Federal Election Comm’n, 558 U. S. 310, 333. Pp. 598-604.

(b) Claim preclusion also does not bar petitioners’ challenge to the
surgical-center requirement. In concluding that petitioners should have
raised this claim in Abbott, the Fifth Circuit did not take account of the
fact that the surgical-center provision and the admitting-privileges provi-
sion are separate provisions with two different and independent regula-
tory requirements. Challenges to distinct regulatory requirements are
ordinarily treated as distinct claims. Moreover, the surgical-center
provision’s implementing regulations had not even been promulgated
at the time Abbott was filed, and the relevant factual circumstances
changed between the two suits. Pp. 604-606.

2. Both the admitting-privileges and the surgical-center requirements
place a substantial obstacle in the path of women seeking a previability
abortion, constitute an undue burden on abortion access, and thus vio-
late the Constitution. Pp. 607-627.

(@) The Fifth Circuit’s standard of review may be read to imply
that a district court should not consider the existence or nonexistence
of medical benefits when deciding the undue burden question, but Casey
requires courts to consider the burdens a law imposes on abortion access
together with the benefits those laws confer, see 505 U. S., at 887-898.
The Fifth Circuit’s test also mistakenly equates the judicial review ap-
plicable to the regulation of a constitutionally protected personal liberty
with the less strict review applicable to, e. g., economic legislation. And
the court’s requirement that legislatures resolve questions of medical
uncertainty is inconsistent with this Court’s case law, which has placed
considerable weight upon evidence and argument presented in judicial
proceedings when determining the constitutionality of laws regulating
abortion procedures. See id., at 888-894. Explicit legislative findings
must be considered, but there were no such findings in H. B. 2. The
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District Court applied the correct legal standard here, considering the
evidence in the record—including expert evidence—and then weighing
the asserted benefits against the burdens. Pp. 607-609.

(b) The record contains adequate legal and factual support for the
District Court’s conclusion that the admitting-privileges requirement
imposes an “undue burden” on a woman’s right to choose. The require-
ment’s purpose is to help ensure that women have easy access to a hospi-
tal should complications arise during an abortion procedure, but the
District Court, relying on evidence showing extremely low rates of seri-
ous complications before H. B. 2’s passage, found no significant health-
related problem for the new law to cure. The State’s record evidence,
in contrast, does not show how the new law advanced the State’s legiti-
mate interest in protecting women’s health when compared to the prior
law, which required providers to have a “working arrangement” with
doctors who had admitting privileges. At the same time, the record
evidence indicates that the requirement places a “substantial obstacle”
in a woman’s path to abortion. The dramatic drop in the number of
clinics means fewer doctors, longer waiting times, and increased crowd-
ing. It also means a significant increase in the distance women of
reproductive age live from an abortion clinic. Increased driving dis-
tances do not always constitute an “undue burden,” but they are an
additional burden, which, when taken together with others caused by
the closings, and when viewed in light of the virtual absence of
any health benefit, help support the District Court’s “undue burden”
conclusion. Pp. 609-615.

(c) The surgical-center requirement also provides few, if any, health
benefits for women, poses a substantial obstacle to women seeking abor-
tions, and constitutes an “undue burden” on their constitutional right to
do so. Before this requirement was enacted, Texas law required abor-
tion facilities to meet a host of health and safety requirements that were
policed by inspections and enforced through administrative, civil, and
criminal penalties. Record evidence shows that the new provision
imposes a number of additional requirements that are generally unnec-
essary in the abortion clinic context; that it provides no benefit when
complications arise in the context of a medical abortion, which would
generally occur after a patient has left the facility; that abortions taking
place in abortion facilities are safer than common procedures that occur
in outside clinics not subject to Texas’ surgical-center requirements; and
that Texas has waived no part of the requirement for any abortion clin-
ics as it has done for nearly two-thirds of other covered facilities. This
evidence, along with the absence of any contrary evidence, supports the
District Court’s conclusions, including its ultimate legal conclusion that
the requirement is not necessary. At the same time, the record pro-
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vides adequate evidentiary support for the District Court’s conclusion
that the requirement places a substantial obstacle in the path of women
seeking an abortion. The court found that it “strained credulity” to
think that the seven or eight abortion facilities would be able to meet
the demand. The Fifth Circuit discounted expert witness Dr. Gross-
man’s testimony that the surgical-center requirement would cause the
number of abortions performed by each remaining clinic to increase by
a factor of about 5. But an expert may testify in the “form of an opin-
ion” as long as that opinion rests upon “sufficient facts or data” and
“reliable principles and methods.” Fed. Rule Evid. 702. Here, Dr.
Grossman’s opinion rested upon his participation, together with other
university researchers, in research tracking the number of facilities pro-
viding abortion services, using information from, among other things,
the state health services department and other public sources. The
District Court acted within its legal authority in finding his testimony
admissible. Common sense also suggests that a physical facility that
satisfies a certain physical demand will generally be unable to meet five
times that demand without expanding physically or otherwise incurring
significant costs. And Texas presented no evidence at trial suggesting
that expansion was possible. Finally, the District Court’s finding that
a currently licensed abortion facility would have to incur considerable
costs to meet the surgical-center requirements supports the conclusion
that more surgical centers will not soon fill the gap left by closed facili-
ties. Pp. 615-624.

(d) Texas’ three additional arguments are unpersuasive. Pp. 624—
6217.

790 F. 3d 563 and 598, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. GINSBURG, J., filed a
concurring opinion, post, p. 627. THOMAS, J., filed a dissenting opinion,
post, p. 628.  ALITO, J., filed a dissenting opinion, in which ROBERTS, C. J.,
and THOMAS, J., joined, post, p. 644.

Stephanie Toti argued the cause for petitioners. With her
on the briefs were David Brown, Janet Crepps, Julie Rikel-
man, J. Alexander Lawrence, Marc A. Hearron, Jan Soifer,
and Patrick J. O’Connell.

Solicitor General Verrilli argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Principal Deputy Assistant Attorney General
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Mizer, Deputy Solicitor General Gershengorn, Elaine J.
Goldenberg, Douglas N. Letter, Mark B. Stern, and Alisa
B. Klein.

Scott A. Keller, Solicitor General of Texas, argued the
cause for respondents. With him on the brief were Ken
Paxton, Attorney General, Charles E. Roy, First Assistant
Attorney General, J. Campbell Barker, Deputy Solicitor Gen-
eral, and Beth Klusmann and Michael P. Murphy, Assistant
Solicitors General.*

*Briefs of amict curiae urging reversal were filed for the State of New
York et al. by Eric T. Schneiderman, Attorney General of New York,
Barbara D. Underwood, Solicitor General, Andrea Oser, Deputy Solicitor
General, and Claude S. Platton, Senior Assistant Solicitor General, and
by the Attorneys General for the their respective jurisdictions as follows:
Kamala D. Harris of California, George Jepsen of Connecticut, Matthew
P. Denn of Delaware, Karl A. Racine of the District of Columbia, Douglas
S. Chin of Hawaii, Lisa Madigan of Illinois, Tom Miller of lowa, Janet T.
Mills of Maine, Brian E. Frosh of Maryland, Maura Healey of Massachu-
setts, Ellen F. Rosenblum of Oregon, William H. Sorrell of Vermont,
Mark R. Herring of Virginia, and Robert W. Ferguson of Washington; for
Advocates for Youth by Christopher J. Wright and Elizabeth Austin
Bonner; for the American Civil Liberties Union et al. by Andrew D. Beck,
Jennifer Dalven, Steven R. Shapiro, Randall C. Marshall, and Laurence
J. Dupuis; for the American College of Obstetricians and Gynecologists
et al. by Kimberly A. Parker and Sonya L. Lebsack; for Business Leaders
by Alan S. Gilbert, Leah R. Bruno, and Shannon Y. Shin; for the City of
New York et al. by Zachary W. Carter, Richard Dearing, and Jane L.
Gordon; for the Constitutional Accountability Center by Elizabeth B.
Wydra, David H. Gans, and Brianne J. Gorod; for Experts in Health Pol-
icy by Justin Florence, Judith L. Lichtman, and Deanne K. Cevasco; for
Freedom and Individual Rights in Medicine et al. by Atara Miller and
Erin Culbertson; for Health Economists by Asim M. Bhansali and Paven
Malhotra; for Historians by Kevin M. Fong and Christine A. Scheune-
man; for the Indiana Tech Law School Amicus Project by Adam Lampare-
llo; for the Information Society Project at Yale Law School by Priscilla
J. Smith; for the Institute for Women’s Policy Research et al. by Susan J.
Kohlmann and Matthew S. Hellman; for Jane’s Due Process, Inc., by
Susan Hays; for Judson Memorial Church et al. by Eugene M. Gelernter,
for Lambda Legal Defense and Education Fund, Inc., by Camilla B. Tay-
lor, Kyle A. Palazzolo, Susan L. Sommer, Jennifer C. Pizer, and Omar
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JUSTICE BREYER delivered the opinion of the Court.

In Planned Parenthood of Southeastern Pa. v. Casey, 505
U. S. 833, 878 (1992), a plurality of the Court concluded that

Gonzalez-Pagan; for Medical Staff Professionals by Philip H. Lebowitz
and Erin M. Duffy; for the National Abortion Federation et al. by Janice
M. Mac Avoy, Stephen M. Juris, Jennifer L. Colyer, Jesse R. Loffler, and
Heather D. Shumaker; for National Advocates for Pregnant Women et al.
by Lynn M. Paltrow and Sarah E. Burns, for the National Center for
Lesbian Rights et al. by Sanford Jay Rosen, Margot Mendelson, Shannon
Minter, Julianna S. Gonen, Amy Whelan, and Christopher F. Stoll; for
the National Latina Institute for Reproductive Health et al. by Cynthia
Soohoo and Timothy P. Harkness; for the National Network of Abortion
Funds et al. by Matthew S. Trokenheim and Allen G. Reiter; for the Na-
tional Physicians Alliance et al. by Boris Bershteyn and Michael K.
Krouse; for the National Women’s Law Center et al. by Marcia D. Green-
berger, Gretchen Borchelt, Emily J. Martin, Jayma M. Meyer, and Mi-
chelle S. Kallen; for the New York City Bar Association by Katharine ES
Bodde; for Physicians for Reproductive Health by E. Joshua Rosenkranz,
Thomas M. Bondy, and Susannah Landes Weaver; for Planned Parent-
hood Federation of America et al. by Carrie Y. Flaxman and Helene T.
Krasnoff; for Public Health Deans et al. by Shannon Rose Selden and
Kaitlin T. Farrell; for Republican Majority for Choice et al. by Catherine
M. Foti and Robert M. Radick; for Scientists et al. by Edward Tabash and
Ronald A. Lindsay; for the Service Women’s Action Network et al. by
Agnes Dunogué; for Social Science Researchers by Walter Dellinger and
Anton Metlitsky; for the Society of Hospital Medicine et al. by Clifton S.
Elgarten and A. Xavier Baker; for Ten Pennsylvania Abortion Care Pro-
viders by Susan J. Frietsche, David S. Cohen, and Thomas E. Zemaitis;
for the Texas Association Against Sexual Assault et al. by Lisa Hill Fen-
ning; for Theologians et al. by Craig E. Countryman; for Twelve Organi-
zations Dedicated to the Fight for Reproductive Justice by Wesley E. Pow-
ell and Mary J. Eaton; for Kate Banfield et al. by Michael J. Dell, Scott
Ruskay-Kidd, and Sarah C. White; for Ashutosh Bhagwat et al. by Gillian
E. Metzger, pro se and Lori Alvino McGill; for Wendy Davis et al. by
Linda Goldstein; for Melissa Murray et al. by Daralyn J. Durie; for 113
Women in the Legal Profession Who Have Exercised Their Constitutional
Right to an Abortion by Allan J. Arffa; and for 163 Members of Congress
by Claude G. Szyfer.

Briefs of amici curiae urging affirmance were filed for the State of
Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana, Thomas
M. Fisher, Solicitor General, Jonathan Sichtermann, Deputy Attorney
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there “exists” an “undue burden” on a woman’s right to de-
cide to have an abortion, and consequently a provision of law
is constitutionally invalid, if the “purpose or effect” of the
provision “is to place a substantial obstacle in the path of a

General, Mike DeWine, Attorney General of Ohio, Eric E. Murphy, State
Solicitor General, and Stephen P. Carney and Peter T. Reed, Deputy Solici-
tors General, and by the Attorneys General for the their respective States
as follows: Luther Strange of Alabama, Mark Brnovich of Arizona, Leslie
Rutledge of Arkansas, Pamela Jo Bondi of Florida, Sam Olens of Georgia,
Lawrence G. Wasden of Idaho, Derek Schmidt of Kansas, Jeff Landry of
Louisiana, Bill Schuette of Michigan, Jim Hood of Mississippi, Tim Fox of
Montana, Douglas J. Peterson of Nebraska, Adam Paul Laxalt of Nevada,
Wayne Steneljem of North Dakota, E. Scott Pruitt of Oklahoma, Alan
Wilson of South Carolina, Marty J. Jackley of South Dakota, Herbert H.
Slatery III of Tennessee, Sean Reyes of Utah, Patrick Morrisey of West
Virginia, and Peter K. Michael of Wyoming; for the State of Wisconsin by
Brad D. Schimel, Attorney General, Misha Tseytlin, Solicitor General, and
Daniel P. Lennington and Luke N. Berg, Deputy Solicitors General; for
African-American and Hispanic-American Organizations by Morse Tan;
for the American Association of Pro-Life Obstetricians and Gynecologists
et al. by Steven H. Aden, David A. Cortman, and Kevin H. Theriot; for
the American Center for Law and Justice et al. by Jay Alan Sekulow,
Stuart J. Roth, Colby M. May, Walter M. Weber, Thomas P. Monaghan,
Francis J. Manion, and Geoffrey R. Surtees; for And Then There Were
None by Stephen Casey; for the Association of American Physicians and
Surgeons, Inc., by Gene C. Schaerr and S. Kyle Duncan; for the Bipartisan
and Bicameral Coalition of 121 Texas Legislators by Cratg Enoch and
Erin Glenn Busby; for the Bipartisan Group of 174 United States Senators
and Members of the United States House of Representatives by Charles
J. Cooper and Howard C. Nielson, Jr.; for the CatholicVote.org Legal De-
fense Fund et al. by Stephen G. Gilles, Richard Stith, Lynn Wardle, and
Richard S. Myers; for the Center for Constitutional Jurisprudence et al.
by John C. Eastman, Anthony T. Caso, Joshua Hawley, Erin Hawley,
Kimberlee Colby, Michael K. Whitehead, and Jonathan R. Whitehead; for
CitizenLink et al. by Randall L. Wenger;, for Concerned Women for
America et al. by Kenneth A. Klukowski; for Democrats for Life et al. by
Steven W. Fitschen; for Former Abortion Providers et al. by Linda Boston
Schlueter; for the Governor of Texas et al. by James D. Blacklock and
Greg Abbott, pro se; for the Justice and Freedom Fund by James L. Hirsen
and Deborah J. Dewart; for the Legal Center for Defense of Life by An-
drew L. Schlafly; for Live Action by Stephen L. Braga; for More Than 450
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woman seeking an abortion before the fetus attains via-
bility.” (Emphasis added.) The plurality added that
“[ulnnecessary health regulations that have the purpose or
effect of presenting a substantial obstacle to a woman
seeking an abortion impose an undue burden on the right.”
Ibid.

We must here decide whether two provisions of Texas’
House Bill 2 violate the Federal Constitution as inter-
preted in Casey. The first provision, which we shall call the
“admitting-privileges requirement,” says that

“la] physician performing or inducing an abortion . . .
must, on the date the abortion is performed or induced,
have active admitting privileges at a hospital that . . . is
located not further than 30 miles from the location at
which the abortion is performed or induced.” Tex.
Health & Safety Code Ann. §171.0031(a) (West Cum.
Supp. 2015).

Bipartisan and Bicameral State Legislators and Lieutenant Governors by
Denise M. Burke, Mailee R. Smith, Nikolas T. Nikas, and Dorinda C. Bord-
lee; for the National Right to Life Committee by James Bopp, Jr., and Rich-
ard E. Coleson; for Operation Rescue et al. by Mathew D. Staver, Anita L.
Staver, Horatio G. Mihet, and Mary E. McAlister; for Physicians with Expe-
rience Treating Women in Rural or Emergency Settings by Teresa Stanton
Collett; for Priests for Life by Robert Joseph Muise and David Yerushalma;
for Right to Life Advocates, Inc., by Richard W. Schmude; for Texas Eagle
Forum et al. by Lawrence J. Joseph;, for Texas Values et al. by Cleta
Mitchell and David S. Lill; for the United States Conference of Catholic
Bishops et al. by Anthony R. Picarello, Jr., Jeffrey Hunter Moon, and
Michael F. Moses; for University Faculty for Life et al. by Jonathan F.
Mitchell, for David Boyle by Mr. Boyle, pro se; for 24 Scholars of Federal-
ism by D. John Sauer; and for 3,348 Women Injured by Abortion et al. by
Allan E. Parker, Jr., R. Clayton Trotter, and Kathleen Cassidy Goodman.

Briefs of amici curiae were filed for the Conservative Legal Defense
and Education Fund et al. by William J. Olson, Herbert W. Titus, Jere-
miah L. Morgan, and J. Mark Brewer; for Experts and Organizations Sup-
porting Survivors of Intimate Partner Violence by Sara L. Ainsworth and
Jill D. Bowman; for the Facility Guidelines Institute by Charles S. Sims
and Edward S. Kornreich; for Illinois Right to Life by Thomas L. Brejcha;
and for Legal Defense for Unborn Children by Alan Ernest.
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This provision amended Texas law that had previously re-
quired an abortion facility to maintain a written protocol “for
managing medical emergencies and the transfer of patients
requiring further emergency care to a hospital.” 38 Tex.
Reg. 6546 (2013).

The second provision, which we shall call the “surgical-
center requirement,” says that

“the minimum standards for an abortion facility must be
equivalent to the minimum standards adopted under
[the Texas Health and Safety Code section] for ambula-
tory surgical centers.” Tex. Health & Safety Code
Ann. §245.010(a).

We conclude that neither of these provisions confers medi-
cal benefits sufficient to justify the burdens upon access that
each imposes. Each places a substantial obstacle in the path
of women seeking a previability abortion, each constitutes
an undue burden on abortion access, Casey, supra, at 878
(plurality opinion), and each violates the Federal Constitu-
tion, Amdt. 14, §1.

I

A

In July 2013, the Texas Legislature enacted House Bill 2
(H. B. 2 or Act). In September (before the new law took
effect), a group of Texas abortion providers filed an action in
Federal District Court seeking facial invalidation of the
law’s admitting-privileges provision. In late October, the
District Court granted the injunction. Planned Parenthood
of Greater Tex. Surgical Health Servs. v. Abbott, 951
F. Supp. 2d 891, 901 (WD Tex. 2013). But three days later,
the Fifth Circuit vacated the injunction, thereby permitting
the provision to take effect. Planned Parenthood of
Greater Tex. Surgical Health Servs. v. Abbott, 734 F. 3d 406,
419 (2013).

The Fifth Circuit subsequently upheld the provision, and
set forth its reasons in an opinion released late the following
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March. In that opinion, the Fifth Circuit pointed to evi-
dence introduced in the District Court the previous October.
It noted that Texas had offered evidence designed to show
that the admitting-privileges requirement “will reduce the
delay in treatment and decrease health risk for abortion
patients with critical complications,” and that it would
“‘screen out’ untrained and incompetent abortion providers.”
Planned Parenthood of Greater Tex. Surgical Health Servs.
v. Abbott, 748 F. 3d 583, 592 (2014) (Abbott). The opinion
also explained that the plaintiffs had not provided sufficient
evidence “that abortion practitioners will likely be unable to
comply with the privileges requirement.” Id., at 598. The
court said that all “of the major Texas cities, including Aus-
tin, Corpus Christi, Dallas, El1 Paso, Houston, and San Anto-
nio,” would “continue to have multiple clinics where many
physicians will have or obtain hospital admitting privileges.”
Ibid. The Abbott plaintiffs did not file a petition for certio-
rari in this Court.
B

On April 6, one week after the Fifth Circuit’s decision,
petitioners, a group of abortion providers (many of whom
were plaintiffs in the previous lawsuit), filed the present law-
suit in Federal District Court. They sought an injunction
preventing enforcement of the admitting-privileges provi-
sion as applied to physicians at two abortion facilities, one
operated by Whole Woman’s Health in McAllen and the other
operated by Nova Health Systems in El Paso. They also
sought an injunction prohibiting enforcement of the surgical-
center provision anywhere in Texas. They claimed that the
admitting-privileges provision and the surgical-center provi-
sion violated the Constitution’s Fourteenth Amendment, as
interpreted in Casey.

The District Court subsequently received stipulations
from the parties and depositions from the parties’ experts.
The court conducted a 4-day bench trial. It heard, among
other testimony, the opinions from expert witnesses for both
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sides. On the basis of the stipulations, depositions, and tes-
timony, that court reached the following conclusions:

1. Of Texas’ population of more than 25 million people,
“approximately 5.4 million” are “women” of “reproductive
age,” living within a geographical area of “nearly 280,000
square miles.” Whole Woman’s Health v. Lakey, 46 F.
Supp. 3d 673, 681 (WD Tex. 2014); see App. 244.

2. “In recent years, the number of abortions reported in
Texas has stayed fairly consistent at approximately 15-16%
of the reported pregnancy rate, for a total number of approx-
imately 60,000-72,000 legal abortions performed annually.”
46 F. Supp. 3d, at 681; see App. 238.

3. Prior to the enactment of H. B. 2, there were more than
40 licensed abortion facilities in Texas, which “number
dropped by almost half leading up to and in the wake of
enforcement of the admitting-privileges requirement that
went into effect in late-October 2013.” 46 F. Supp. 3d, at
681; App. 228-231.

4. If the surgical-center provision were allowed to take
effect, the number of abortion facilities, after September 1,
2014, would be reduced further, so that “only seven facilities
and a potential eighth will exist in Texas.” 46 F. Supp. 3d,
at 680; App. 182-183.

5. Abortion facilities “will remain only in Houston, Austin,
San Antonio, and the Dallas/Fort Worth metropolitan re-
gion.” 46 F. Supp. 3d, at 681; App. 229-230. These include
“one facility in Austin, two in Dallas, one in Fort Worth,
two in Houston, and either one or two in San Antonio.” 46
F. Supp. 3d, at 680; App. 229-230.

6. “Based on historical data pertaining to Texas’s average
number of abortions, and assuming perfectly equal distribu-
tion among the remaining seven or eight providers, this
would result in each facility serving between 7,500 and
10,000 patients per year. Accounting for the seasonal varia-
tions in pregnancy rates and a slightly unequal distribution
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of patients at each clinic, it is foreseeable that over 1,200
women per month could be vying for counseling, appoint-
ments, and follow-up visits at some of these facilities.” 46
F. Supp. 3d, at 682; cf. App. 238.

7. The suggestion “that these seven or eight providers
could meet the demand of the entire state stretches credu-
lity.” 46 F. Supp. 3d, at 682; see App. 238.

8. “Between November 1, 2012 and May 1, 2014,” that is,
before and after enforcement of the admitting-privileges re-
quirement, “the decrease in geographic distribution of abor-
tion facilities” has meant that the number of women of repro-
ductive age living more than 50 miles from a clinic has
doubled (from 800,000 to over 1.6 million); those living more
than 100 miles has increased by 150% (from 400,000 to 1 mil-
lion); those living more than 150 miles has increased by more
than 350% (from 86,000 to 400,000); and those living more
than 200 miles has increased by about 2,800% (from 10,000 to
290,000). After September 2014, should the surgical-center
requirement go into effect, the number of women of repro-
ductive age living significant distances from an abortion pro-
vider will increase as follows: 2 million women of reproduc-
tive age will live more than 50 miles from an abortion
provider; 1.3 million will live more than 100 miles from an
abortion provider; 900,000 will live more than 150 miles from
an abortion provider; and 750,000 more than 200 miles from an
abortion provider. 46 F. Supp. 3d, at 681-682; App. 238-242.

9. The “two requirements erect a particularly high barrier
for poor, rural, or disadvantaged women.” 46 F. Supp. 3d,
at 683; cf. App. 363-370.

10. “The great weight of the evidence demonstrates that,
before the act’s passage, abortion in Texas was extremely
safe with particularly low rates of serious complications and
virtually no deaths occurring on account of the procedure.”
46 F. Supp. 3d, at 684; see, e. g., App. 257-259, 538; see also
1d., at 200-202, 253-257.
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11. “Abortion, as regulated by the State before the enact-
ment of House Bill 2, has been shown to be much safer,
in terms of minor and serious complications, than many
common medical procedures not subject to such intense reg-
ulation and scrutiny.” 46 F. Supp. 3d, at 684; see, e.g.,
App. 223-224 (describing risks in colonoscopies), 254 (discuss-
ing risks in vasectomy and endometrial biopsy, among
others), 275-277 (discussing complication rate in plastic
surgery).

12. “Additionally, risks are not appreciably lowered for
patients who undergo abortions at ambulatory surgical cen-
ters as compared to nonsurgical-center facilities.” 46 F.
Supp. 3d, at 684; App. 202-206, 257-259.

13. “[W]omen will not obtain better care or experience
more frequent positive outcomes at an ambulatory surgical
center as compared to a previously licensed facility.” 46
F. Supp. 3d, at 684; App. 202-206.

14. “[T]here are 433 licensed ambulatory surgical centers
in Texas,” of which “336 . . . are apparently either ‘grandfath-
ered’ or enjo[y] the benefit of a waiver of some or all” of the
surgical-center “requirements.” 46 F. Supp. 3d, at 680-681;
App. 184.

15. The “cost of coming into compliance” with the surgical-
center requirement “for existing clinics is significant,” “un-
disputedly approach[ing] 1 million dollars,” and “most likely
exceed[ing] 1.5 million dollars,” with “[sJome . . . clinics” un-
able to “comply due to physical size limitations of their
sites.” 46 F. Supp. 3d, at 682. The “cost of acquiring land
and constructing a new compliant clinic will likely exceed
three million dollars.” Ibid.

On the basis of these and other related findings, the Dis-
trict Court determined that the surgical-center requirement
“imposes an undue burden on the right of women through-
out Texas to seek a previability abortion,” and that the
“admitting-privileges requirement, . . . in conjunction with
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the ambulatory-surgical-center requirement, imposes an
undue burden on the right of women in the Rio Grande Val-
ley, E1 Paso, and West Texas to seek a previability abortion.”
Id., at 687. The District Court concluded that the “two
provisions” would cause “the closing of almost all abortion
clinics in Texas that were operating legally in the fall of
2013,” and thereby create a constitutionally “impermissible
obstacle as applied to all women seeking a previability
abortion” by “restricting access to previously available
legal facilities.” Id., at 687-688. On August 29, 2014,
the court enjoined the enforcement of the two provisions.
Ibid.
C

On October 2, 2014, at Texas’ request, the Court of Ap-
peals stayed the District Court’s injunction. Whole Wom-
an’s Health v. Lakey, 769 F. 3d 285, 305. Within the next
two weeks, this Court vacated the Court of Appeals’ stay (in
substantial part) thereby leaving in effect the District
Court’s injunction against enforcement of the surgical-center
provision and its injunction against enforcement of the
admitting-privileges requirement as applied to the McAllen
and El Paso clinics. Whole Woman’s Health v. Lakey, 574
U.S. 931 (2014). The Court of Appeals then heard Texas’
appeal.

On June 9, 2015, the Court of Appeals reversed the Dis-
trict Court on the merits. With minor exceptions, it found
both provisions constitutional and allowed them to take ef-
fect. Whole Women’s Health v. Cole, 790 F. 3d 563, 567 (per
curiam), modified, 790 F. 3d 598 (CA5 2015). Because the
Court of Appeals’ decision rests upon alternative grounds
and fact-related considerations, we set forth its basic
reasoning in some detail. The Court of Appeals concluded:

* The District Court was wrong to hold the admitting-
privileges requirement unconstitutional because (ex-
cept for the clinics in McAllen and El Paso) the provid-
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ers had not asked them to do so, and principles of res
judicata barred relief. Id., at 580-583.

Because the providers could have brought their consti-
tutional challenge to the surgical-center provision in
their earlier lawsuit, principles of res judicata also
barred that claim. Id., at 581-583.

In any event, a state law “regulating previability abor-
tion is constitutional if: (1) it does not have the pur-
pose or effect of placing a substantial obstacle in the
path of a woman seeking an abortion of a nonviable
fetus; and (2) it is reasonably related to (or designed
to further) a legitimate state interest.” Id., at 572.
“[Bloth the admitting privileges requirement and” the
surgical-center requirement “were rationally related
to a legitimate state interest,” namely, “rais[ing] the
standard and quality of care for women seeking abor-
tions and . . . protect[ing] the health and welfare of
women seeking abortions.” Id., at 584.

The “[pllaintiffs” “failed to proffer competent evidence
contradicting the legislature’s statement of a legiti-
mate purpose.” Id., at 585.

“['Tlhe district court erred by substituting its own
judgment [as to the provisions’ effects] for that of the
legislature, albeit . . . in the name of the undue burden
inquiry.” Id., at 587.

Holding the provisions unconstitutional on their face
is improper because the plaintiffs had failed to show
that either of the provisions “imposes an undue bur-
den on a large fraction of women.” Id., at 590.

The District Court erred in finding that, if the
surgical-center requirement takes effect, there will be
too few abortion providers in Texas to meet the de-
mand. That factual determination was based upon
the finding of one of plaintiffs’ expert witnesses (Dr.
Grossman) that abortion providers in Texas “‘will not
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be able to go from providing approximately 14,000
abortions annually, as they currently are, to providing
the 60,000 to 70,000 abortions that are done each year
in Texas once all’” of the clinics failing to meet the
surgical-center requirement “‘are forced to close.””
Id., at 589-590. But Dr. Grossman’s opinion is (in the
Court of Appeals’ view) “‘ipse dixit’”; the “‘record
lacks any actual evidence regarding the current or fu-
ture capacity of the eight clinics’”; and there is no “evi-
dence in the record that” the providers that currently
meet the surgical-center requirement “are operating
at full capacity or that they cannot increase capacity.”

Id., at 590.

For these and related reasons, the Court of Appeals re-
versed the District Court’s holding that the admitting-
privileges requirement is unconstitutional and its holding
that the surgical-center requirement is unconstitutional.
The Court of Appeals upheld in part the District Court’s
more specific holding that the requirements are unconstitu-
tional as applied to the McAllen facility and Dr. Liynn (a doc-
tor at that facility), but it reversed the District Court’s hold-
ing that the surgical-center requirement is unconstitutional
as applied to the facility in El Paso. In respect to this last
claim, the Court of Appeals said that women in El Paso wish-
ing to have an abortion could use abortion providers in
nearby New Mexico.

IT

Before turning to the constitutional question, we must con-
sider the Court of Appeals’ procedural grounds for holding
that (but for the challenge to the provisions of H. B. 2 as
applied to McAllen and El Paso) petitioners were barred
from bringing their constitutional challenges.

A

Claim Preclusion—Admitting-Privileges Requirement

The Court of Appeals held that there could be no facial
challenge to the admitting-privileges requirement. Because



Cite as: 579 U. S. 582 (2016) 599

Opinion of the Court

several of the petitioners here had previously brought an
unsuccessful facial challenge to that requirement (namely,
Abbott, 748 F. 3d, at 605; see supra, at 591-592), the Court
of Appeals thought that “the principle of res judicata” ap-
plied. 790 F. 3d, at 581. The Court of Appeals also held
that res judicata prevented the District Court from granting
facial relief to petitioners, concluding that it was improper to
“facially invalidat[e] the admitting privileges requirement,”
because to do so would “gran[t] more relief than anyone re-
quested or briefed.” Id., at 580. We hold that res judicata
neither bars petitioners’ challenges to the admitting-
privileges requirement nor prevents us from awarding fa-
cial relief.

For one thing, to the extent that the Court of Appeals
concluded that the principle of res judicata bars any facial
challenge to the admitting-privileges requirement, see ibid.,
the court misconstrued petitioners’ claims. Petitioners did
not bring a facial challenge to the admitting-privileges re-
quirement in this case but instead challenged that require-
ment as applied to the clinics in McAllen and E1 Paso. The
question is whether res judicata bars petitioners’ particular
as-applied claims. On this point, the Court of Appeals con-
cluded that res judicata was no bar, see id., at 592, and we
agree.

The doctrine of claim preclusion (the here-relevant aspect
of res judicata) prohibits “successive litigation of the very
same claim” by the same parties. New Hampshire v. Maine,
532 U. S. 742, 748 (2001). Petitioners’ postenforcement as-
applied challenge is not “the very same claim” as their pre-
enforcement facial challenge. The Restatement of Judg-
ments notes that development of new material facts can
mean that a new case and an otherwise similar previous case
do not present the same claim. See Restatement (Second)
of Judgments §24, Comment f (1980) (“Material operative
facts occurring after the decision of an action with respect
to the same subject matter may in themselves, or taken in
conjunction with the antecedent facts, comprise a transac-



600 WHOLE WOMAN’S HEALTH ». HELLERSTEDT

Opinion of the Court

tion which may be made the basis of a second action not
precluded by the first”); cf. id., §20(2) (“A valid and final
personal judgment for the defendant, which rests on the pre-
maturity of the action or on the plaintiff’s failure to satisfy
a precondition to suit, does not bar another action by the
plaintiff instituted after the claim has matured, or the pre-
condition has been satisfied”); id., §20, Comment % (discuss-
ing relationship of this rule with §24, Comment f). The
Courts of Appeals have used similar rules to determine the
contours of a new claim for purposes of preclusion. See,
e. g., Morgan v. Covington, 648 F. 3d 172, 178 (CA3 2011)
(“[R]es judicata does not bar claims that are predicated on
events that postdate the filing of the initial complaint”); Ellis
v. CCA of Temn. LLC, 650 F. 3d 640, 6562 (CA7 2011); Bank
of N. Y. v. First Millennium, Inc., 607 F. 3d 905, 919 (CA2
2010); Smith v. Potter, 513 F. 3d 781, 783 (CAT 2008); Rawe
v. Liberty Mut. Fire Ins. Co., 462 F. 3d 521, 529 (CA6 2006);
Manning v. Auburn, 953 F. 2d 1355, 1360 (CA11 1992). The
Restatement adds that, where “important human values—
such as the lawfulness of continuing personal disability or
restraint—are at stake, even a slight change of circum-
stances may afford a sufficient basis for concluding that a
second action may be brought.” §24, Comment f; see Buck-
lew v. Lombardi, 783 F. 3d 1120, 1127 (CAS8 2015) (allowing
as applied challenge to execution method to proceed notwith-
standing prior facial challenge).

We find this approach persuasive. Imagine a group of
prisoners who claim that they are being forced to drink con-
taminated water. These prisoners file suit against the facil-
ity where they are incarcerated. If at first their suit is dis-
missed because a court does not believe that the harm would
be severe enough to be unconstitutional, it would make no
sense to prevent the same prisoners from bringing a later
suit if time and experience eventually showed that prisoners
were dying from contaminated water. Such circumstances
would give rise to a new claim that the prisoners’ treatment
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violates the Constitution. Factual developments may show
that constitutional harm, which seemed too remote or specu-
lative to afford relief at the time of an earlier suit, was in
fact indisputable. In our view, such changed circumstances
will give rise to a new constitutional claim. This approach
is sensible, and it is consistent with our precedent. See
Abie State Bank v. Bryan, 282 U. S. 765, 772 (1931) (where
“suit was brought immediately upon the enactment of the
law,” “decision sustaining the law ca