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Burgess v. Gray et al.

*4«‘l Launders  Burgess , Plainti ff  in  error , v . John  
J M. Gray , Thomas  Burges s , Jr ., Aaron  Burgess , 

Sime on  Burgess , James  Burgess , Jr ., Samuel  T. 
Northcut , alias Northcraf t , Silas  Husky , Aaron  
A. Smirl , Geor ge  Arnold , Aust in M. Johnston , 
George  W. Ogden , John  C. Harrington , John  
Watson , Lewis  Bush , and  James  G. Cromme .

No equitable and inchoate title to land in Missouri, arising under the treaty 
with France, can be tried in the State Court.

The Act of Congress, passed on the 2d of March, 1807, (2 St. at L., 440,) did 
not propria vigors vest the legal title in any claimants; for it required the 
favorable decision of the Commissioner, and then a patent before the title 
was complete.

The Act of 12th April, 1814, (3 St. at L., 121,) confirmed those claims only 
which had been rejected by the Recorder upon the ground that the land 
was not inhabited by the claimant of the 20th of December, 1803.

Where it did not appear by the report of the Recorder that a claim was re-
jected upon this specific ground, this act did not confirm it.

The question whether or not the Recorder committed an error in point of fact, 
was not open in the State Court of Missouri upon a trial of the legal title.

The mere possession of the public land, without title, for any time, however 
long, will not enable a party to maintain a suit against any one who enters 
upon it; and more especially against a person who derives his title from 
the United States.2

This  case was brought up from the Supreme Court of the 
State of Missouri, by a writ of error issued under the 25th 
section of the Judiciary Act.

The facts of the case are stated in the opinion of the court.

It was argued by Mr. Garland, for the plaintiff in e^r0^ 
and by Mr. Darby, for the defendants in error. Mr. Garlan 
laid down the three following propositions:—

First Proposition. This claim, was confirmed by the 2d sec .
of the act 3d of March, 1807, which is in these words:

“ That any person, or persons, and the legal represent a ive 
of any person of persons, who, on the twentieth ay 
December, one thousand eight hundred and three, a , 
ten consecutive years, prior to that day, been in possession 
a tract of land not claimed by any other person, and no 
ceeding two thousand acres, and who were on that < aj r

1 Murrai/ v. Hoboken Land fyc. Co., 
18 How., 284.

8 Appl ied . Oaksmith v. Johnston,
2 Otto, 347. The power of Congress 
in the disposition of the public lands 
cannot be defeated or obstructed by 
any occupation of the premises before 
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the issue of the patent, under State 
legislation, in whatever for
nal such occupation be asserted. G 6-
son v. Chouteau, 13 Wall., »A 1
S. P. Irvine v. Marshall,^ How., » 
Fenn v. Holme, 21 Id-, 481.
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ing in the territory of Orleans, or Louisiana, and had still 
possession of such tract of laud, shall be confirmed in their 
titles to such tract of land: Provided, that no claim to a lead 
mine or salt spring shall be confirmed merely by virtue of this 
section: And provided also, that no more land shall be 
granted by virtue of this section than is actually claimed by 
the party, nor more than is contained within the acknowl- 
edged and ascertained boundaries of the tract claimed.”

The Supreme Court of Missouri, commenting on this sec-
tion *say : “The words which declare that a certain 
class of claims ‘ shall be confirmed,’ are only a direc- L 
tion to the board of commissioners to confirm the claims 
which may be brought within the class of evidence produced 
before them, and by no means import a present confirmation, 
by direct action of Congress upon the claims.”

.Whether the words in this section are merely directory I 
will hereafter examine, but that this may import a present 
confirmation has been decided by this court. In Rutherford 
v. Greene’s Heirs, 2 Wheat., 196, it is so decided. The Legis-
lature of North Carolina had made a donation of land to 
General Nathaniel Greene, in these wdrds: “Be it enacted 
that 25,000 acres of land shall be allotted for, and given to, 
Major-General Nathaniel Greene, his heirs and assigns, within 
the bounds of the lands reserved for the use of the army, to 
be laid off by the aforesaid commissioners.”

On the part of the appellant it is contended, say the court, 
that these words give nothing; they are in the future, not in 
the present tense, and indicate an intention to give in future, 
. ut create no present obligation on the State, nor present 
in eiest in General Greene. The court thinks differently.

e words are words of absolute donation, not, indeed, of any 
!Peciland, but of 25,000 acres in the territory set apart for

e 0 cersland soldiers. . . . As the act was to be per- 
oimecl in future, the words directing it are necessarily in the 

all|.r®,tense—“ Twenty-five thousand acres of land shall be 
di otted tor, and given to, Major-General Nathaniel Greene.” 
ho fu IVj 11 ‘ e answer is unavoidable—when they shall

+1° e * Given how? Not by any further act, for it is 
na^oci6] Piactlce legislation to enact, that a law shall be 
act 11 n S0I.ne future legislature, but given by force of this 
the wnrr) uS etn said’ that to make this an operative gift, 
wo j‘ » hereby should have been inserted before the 
herebv kivGn’+ S°paS,?° rea(^’ “shall be allotted for, and are 
would °’ &C; Were * even true that these words 
it surelv can f more explicit, which it is not admitted, 

j no be necessary now to say that the validity of 
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a legislative act depends, in no degree, on its containing the 
technical terms usual in a conveyance. Nothing can be more 
apparent than the intention of the legislature to order their 
commissioners to make the allotment and to give the land, 
when allotted, to General Greene. . . . The allotment 
and survey marked out the land given by the act, and sepa-
rated it from the general map liable to appropriation by 
others. The general gift of 25,000 acres lying in the terri-
tory reserved for the officers and soldiers of the line of North 
*^01 ^Carolina, had now become a particular gift of 25,000

J acres contained in this survey.”
In the treaty with Spain ceding the Floridas, the 8th article 

says: “All the grants of land made before the 25th January, 
1818, &c., shall be ratified and confirmed.” The counterpart, 
in the Spanish language, rightly translated, reads thus: 
“ Shall remain ratified and confirmed.” This court, com-
menting on these words, in The United States v. Perchman, 
7 Pet., 89, say: “Although the words, ‘shall be ratified and 
confirmed,’ are properly the words of contract, stipulating for 
some future legislative act, they are not necessarily so. Ihey 
may import that they ‘shall be ratified and confirmed by 
force of the instrument itself. When we observe that in the 
counterpart of the same treaty, executed at the same time, by 
the same parties, they are used in this,sense, we think the 
construction proper, if not unavoidable.” . .

Here are two important cases decided by this court, in 
which the words, “shall be given,” and the words, “sha e 
confirmed,” are construed into a present grant and con nna 
tion, by force of the instrument itself. .

Let us now see whether such is not the true cops rue ion 
of the statute before us. The Supreme Court of Missouu say 
that the words, “shall be confirmed,” are only a cuec 
the board of commissioners. The act of 2d Maic , ♦
created a board of commissioners to decide on c aims ? 
in Louisiana. The 1st and 2d sections prescribed the ciiaiac- 
ter of claims to be acted on, and the kind o u evfidrcii 2°ish 
given in their support. The supplemental act o . pi ’ 
1806, modified the evidence to be given. The decisio 
board amounted only to a recommendation o ' & 
These statutes, and the restrictions in them, gi^i g » 
dissatisfaction, Congress passed the 4th section o , £ 
March 3d, 1807, in which they conferred on the ted* 
commissioners full powers to decide, accor ing , Span-
ned established usages and customs of the ten < c]ajm is 
ish governments, upon all claims to lailds’J®1 f pecember, 
made by any persons who were, on the
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1803, inhabitants of Louisiana, and for a tract not exceeding 
the quantity of acres contained in a league square, and which 
does not include either a lead mine, or salt springs; which 
decision, when in favor of the claimant, shall be final against 
the United States.

Here we see power conferred on the board to decide, 
according to the laws and established usages and customs of 
the French and Spanish governments. They were restricted 
to claims coining under those laws and usages, and what 
might be those laws and usages they had full power to deter-
mine. *Now  the claims embraced in the second sec- 
tion of the same act, do not necessarily fall under this *-  
head; if they do, then the second section was superfluous; 
the board having full power, under the fourth section, to 
decide such claims as are described in the second. But that 
the subject-matter of the second section was not intended to 
be referred to the board, is made plain by the eighth section, 
which says that the commissioners shall report to the Secre-
tary of the Treasury, their opinion on all the claims to land, 
which they shall not have finally confirmed by the fourth 
section of this act.

If the law had intended that they should act on claims in 
i e s?cond section, that section would have been included in 

the above clause, and it would read, “shall not have finally 
confirmed by the second and fourth section of this act.” The 
report would be in these words: The commissioners would 

ave confirmed such and such a claim, by virtue of the second 
section of the act of March, 1807, but for such and such de- 
ec s. Ihis was generally the style of their negative reports, 
u we see that the claims under the second section, were 

nn Jefctsonwhich they were authorized to report adversely 
aROu.’ n course they were not subjects on which they would act at all. J

the second section makes no allusion to the claims 
71cribed’ beins recognized and valid by the laws and 

be C°^try ’ 011 ^be contrary, we are bound to infer 
r ong1ess did not consider them as so recognized, and 

bountv16 ed them out as the special objects of their 
thp Qrx*  • were but two classes of claims recognized by 
sections both were described by the first and second 
writtp f aCt °f 2d of Mapch, 1805. The first was some 
°f survevi title, a concession or warrant, or order 
and pnlfGrot e second was a mere verbal permission to occupy 

Now the ’1 enC • Xt WaS Called a “ Settlement Right.”
the head of «Cq U^iS in tbe second section cannot come under 

d oi Settlement Rights.” A settlement right could 
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not exceed eight hundred arpens, and required inhabitation 
and cultivation to give it validity. The claims under the 
second section largely exceed the quantity in a settlement 
right, and only required proof of possession, which does not 
necessarily involve inhabitation or cultivation. Hence, I 
conclude that the subject-matter of the second section, was 
not intended to be referred to the Board of Commissioners 
for their action.

Let us now examine the second section in its own terms. 
If the claimant was an inhabitant of the territory at the 
change of government, and was still in possession at that 
time, if the tract claimed had acknowledged and ascertained 
boundaries, not exceeding two thousand acres and not ad- 
*521 versely claimed, *his  title shall be confirmed. If the

-I second section stood by itself, no one would fail to 
construe these words into a present grant, being in all respects 
similar to the two cases above cited. If then, the words of 
the section are sufficient to create a present grant, it is a 
forced construction to prevent them from having that effect, 
and to throw the confirmation on the future decision of a 
Board of Commissioners for the reasons already given. First, 
if the board had power to act on the subject, the second sec-
tion was superfluous. Second, the eighth section implies an 
exclusion of the second from the jurisdiction of the board. 
Third, the language of the second section leads us to pie- 
sume that the Legislature did not think that the claims therein 
embraced, were recognized by the Spanish laws and usages, 
or they would have left them to be decided by the commis-
sioners under their general powers.

The proviso of the second section puts it beyond don » 
that the claims were intended to be confirmed by force o e 
act itself. The proviso says, that no claim to a lead mine or 
salt spring shall be confirmed merely by virtue of this sec ion. 
The necessary inference is, that a tract of land, not co ain 
ing a lead mine or salt spring, but in other respects e°mp y 
ing with its terms, shall be confirmed merely by virtue o 
section. It may be said, that this proviso was intende as ‘ 
instruction to the Board of Commissioners; but the 0 
section, which confers the powers on the board, an iHifwaw 
limitations on them, has this very same prohibi ion. 
affords us good evidence of the meaning of the e^lsJ a 
They did not intend under any circumstances to con 
lead mine or a salt spring; therefore, in the secon , ’
where they intended to confirm certain claims, ® jeaj 
force of the section, they introduced a proviso exemp £ourth 
mines and salt springs from its operation; an i
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section, where full powers are given to the board to decide 
all French and Spanish claims, they introduced a claim im-
posing the same restriction on them, in regard to lead mines 
and salt springs. This is the only way, in which we can give 
an independent existence to the second section and preserve 
it from being a mere superfluity.

There is nothing in the words of the section, that necessa-
rily requires further action on the part of the Legislature or 
its ministerial agents. All that the claimant would have to 
do, when his right is brought in question, is to show that he 
comes within the provisions of the statutes, just as the claim-
ants of village lots under the act of the 13th June, 1812. He 
will have to establish his title by showing a tract, not exceed-
ing two thousand acres, with defined and ascertained limits ; 
proving uninterrupted possession for ten consecutive years ; 
residence in the *province  and possession at the time 
of the change of government. These facts would work •- 
a title in him, having relation back to the time of the passage 
of the act.

Second Proposition. The next statute on which we rely 
for a confirmation, is the second section of the act passed 
April 12, 1814, entitled “ An act for the final adjustment of 
land titles in the State of Louisiana and Territory of Mis-
souri.”

(The argument of Mr. Garland., upon this proposition, is 
too long to be inserted.)

Third Proposition. If the court are not satisfied, that the 
cann of John Jarrott was confirmed by the acts we have 

e,e.n commenting on, there is another view of the case, to 
which I would now ask their attention.

y the facts set forth in the petition, and admitted to be 
rue y the demurrer, it seems that Jarrott had been in pos- 

thSS1om.i? land more than ten consecutive years prior to 
t e , h December, 1803; that it did not exceed in quantity 

° ousand acres, and that he was an inhabitant of the ter- 
*n Possession on that day. By the second 

finJ°r he ac^ 3d March, 1807, he was entitled to a con- 
Thpa i°^ 10m any toibunal authorized to act on the subject, 
and k v WaS- Presen.ted to the Recorder of Land Titles, 
oflTtui?1^ reJected, it was reserved from sale by the act 
vevpcl Q ibrUaP\1818’ third s6ctmn. It was afterwards sur- 
on thp k marked on the books of the Surveyor General and 
John Jarrott °fTth^ o?®glster’ as reserved to fill the claim of 
reorpRpn' p J-824 an act was passed authorizing the 
ecute ce*' tfdn French and Spanish claims to pros-cute them before the District Court. Various other acts
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were subsequently passed on these claims which it is not nec-
essary to mention. On the 17th June, 1844, an act was passed 
reviving for five years the act of 1824.

The claim of John Jarrott did not come within the purview 
of these statutes. The act of 26th May, 1824, gave jurisdic-
tion to the District Court over claims to lands, “ by virtue 
of any French or Spanish grant, concession, warrant or order 
of survey legally made, granted, or issued before the 10th day 
of March, 1804,” by the proper authorities. Jarrott’s claim 
was neither a grant, a concession, a warrant, or order of sur-
vey ; it was founded on verbal permission only, and was 
called a settlement right; as such it was filed, and as such it 
was acted on by the Recorder. That it did not come under 
the jurisdiction of the court, is put beyond question by a 
comparison of other statutes on the same subject. On the 9 th 
of July, 1832, an act was passed creating a Board of Commis-
sioners “to examine all the unconfirmed claims to land in 
that State, (Missouri,) heretofore filed in the office of the 
Recorder according to law, founded upon any incomplete

*grant, concession, warrant, or order of survey, issued
-* by the authority of France or Spain, prior to the 10th 

day of March, 1804.” It will be perceived that the class of 
claims embraced in this statute is precisely the same as that 
in the act of 1824, over which the District Court took cogni-
zance. They were claims originating in a grant, concession, 
warrant, or order of survey, Donation or settlement claims 
were not embraced; accordingly Congress passed a supple-
mental act embracing those claims.

On the 2d of March, 1833, it was enacted that the provi-
sions of the act of the 9th of July, 1832, shall be extended o, 
and embrace in its operations every claim to the donation o 
land in the State of Missouri held in virtue of settlemen an 
cultivation. This supplement shows the understanding o 
the Legislature, and proves that Jarrott’s claim, whie“ was 
“donation-right,” was not embraced by the act or 
July, 1832, and consequently not by the act of 2btn , 
1824, giving jurisdiction to the court, to precisely e s' 
class of claims. . . xu:*

Since writing the above, I have seen the opinion 
court in the case of the United States v. Rillieux, ’ 
189, which fully sustains the conclusion that tie 
Court had no jurisdiction in this case. +iipre

After the act of 1818, reserving this tract from sale, tW 
was no other statute operating on it till the supp em $$ 
of March, 1833, extending the provisions of the act or 
donation and settlement rights. It was made j
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Commissioners to examine all the unconfirmed claims here-
tofore filed in the office of the Recorder, to take additional 
testimony, if they thought proper, in regard to those claims, 
and then to class them so as to show, first, what claims, in 
their opinion, would in fact have been confirmed under 
former authorities, and, secondly, what claims, in their opin-
ion, are destitute of merit. They were required to proceed, 
with or without any new application of the claimants, and to 
lay before the Commissioners of the General Land Office a 
report of the claims so classed, to be laid before Congress 
for their final decision upon the claims contained in the first 
class.

The third section then enacts, “ that from and after the 
final report of the Recorder and Commissioners, the lands 
contained in the second class shall be subject to sale as other 
public lands, and the lands contained in the first class shall 
continue to be reserved from sale as heretofore, until the de-
cision of Congress shall be made thereon.” Jarrott’s claim 
was not embraced in either class, it was not acted on at all. 
Ihe law made it the duty of the Board to proceed without 
further application. The claim was regularly filed in the 
office of the Recorder; the Commissioners might take addi-
tional testimony if the case required it. The *represen-  r*r  r 
tatives of Jarrott had nothing to do ; they could only L 
wait in silence the action of the board. Their claim was over-
looked or not reached; the board made their final report, and 
dissolved. Now, it is a well settled principle of law that no 
person shall suffer in his rights in consequence of the delay or 
neglect of government officers. This tract of land stands 
reserved from sale, as heretofore, to fill the claim of John 
Jarrott s representatives.

In Menard v. Massey, 8 How., 309, this court have said: 
that this provision (section 6th of act 3d March, 1811) is 

an exception to the general powers conferred on the officers 
se , is not an open question ; having been so adjudged by 

ott  case Stoddard's Heirs v. Chambers, re-
»• n77 ’ and aSain, at the present term, in the case

not v l V‘ ™enro se ‘ Nor is it an open question, that the 
forop fl6 luaiT 1818, folio 3, reenacts and continues in 
decidprlV e*cePti°n as respects such lands. This was also 
of Can ? 1>e a^ov.e cases; and that such was the opinion 
9th aVo nian^e®t from the third section of the act of 
clarpq tklf i "\un^er which the last Board acted ; for it de- 
as herpfnfr ^.e class shall be reserved from sale
all not Now it is manifest that lands not classed at 

on by the Board, must continue reserved from 
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sale as heretofore. We can come to no other conclusion with-
out admitting that the neglect or delay of public officers can 
deprive a person of his rights, which is not consistent with 
law or justice.

The Supreme Court of Missouri, in a similar case, have 
held that the lands continue to be reserved as heretofore. 
In Perry v. O'Hanlon, 11 Mo., 596, they say: “What then 
was the condition of the land, the title to which is now in 
controversy, in 1847, when the patent issued ? The act of 
July 9th, 1832, directed the Commissioners to divide the 
claims submitted to them Into two classes. The first class 
was to embrace such claims as, in their opinion, were merito-
rious and ought to be confirmed ; and the second class, to in-
clude such as were destitute of merit. The act declared that, 
after the final report of the Board, the lands embraced in 
the second class should be subject to sale as other public 
lands; that the lands contained in the first class should be 
reserved from sale until the final action of Congress thereon. 
Congress finally acted on this report in 1836 ; and the act, 
July 4, 1836, confirmed the claims recommended by the 
Commissioners, with certain exceptions specified in the act. 
Perry’s claim was not in the second class, for it was never 
rejected by the Board ; it was not in the first class, for it was 
not reported for confirmation. How then has the reservation 
been removed ? By the act of 1832, this land was expressly

*reserved from sale. No proceeding under that ac
J has had the effect of taking off this reservation, nor 

has any subsequent law been enacted having such purpose or 
tendency. If Perry, then, by virtue of the proceedings under 
the proviso to the third section, failed to acquire a comple e 
title to the land by purchase, it still continues under the gen 
eral reservation. Whether Perry’s title be good or ot er 
wise, until Congress shall direct the land to be brougn in 
market, no other individual can acquire a title. It was ex 
pressly reserved on account of Perry’s claim under a 
That reservation still remains.” . u

This tract of land, therefore, stands reserved from sa e 
heretofore,” and all the entries made upon it are consequer y 
void. But the Supreme Court of Missouri tell us t eie* 
remedy. “ Suppose it be true,” say they, “ that t e re 
tion did exist, and that its effect would be to ren ei 
chases void, still his position (plaintiffs) in cour .. . 
changed thereby. The reservation confers no i e 
and the nullity of purchases made by the defencan 
enhance the merits of his title. He is still without any 
that we can enforce.”
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They came to this conclusion on the authority of cases de-
cided by this court. “ The Supreme Court of the United 
States,” say they, in Les Bois v. Bramell, 4 How., 462, and 
in Menard n . Massey, 8 How., 307, “ distinctly declare that 
until an inchoate title originating under the Spanish govern-
ment has been ‘ confirmed,’ it has no standing in a court of 
law or equity.”

In the view I am now about to press upon the considera-
tion of the court, I do not rest the case on the “ unconfirmed 
title filed in the Recorder’s office. The above authorities, 
therefore, and the principle deduced from them, are inappli-
cable.

I maintain that we have a right to the aid of the court on 
the ground of possession ; legal possession of a tract of land 
with acknowledged and ascertained boundaries, by permission 
and authority of the Congress of the United States. We are 
tenants of the government, and have a right to be protected 
in our possession.

The statute of Missouri says: “ The action of ejectment 
may be maintained in all cases where the plaintiff is legally 
entitled to the possession of the premises.”

In this case, Burgess, as representative of Jarrott, is legally 
entitled to the possession of the premises.

Kendall, who purchased of Jarrott’s heirs, filed his claim 
with the Recorder under the seventh section of the act 13th 
June, 1812, which required him to be an actual settler on the 
land. As the claim was not confirmed on other grounds we 
aie to presume *that  he complied with the law in this 
respect, and was an actual settler. We know, from *-  
tie lecord, he was. The land thus actually settled was re-
served from sale by a subsequent act of Congress. It was 
surveyed and marked on the book of surveys, in the Regis- 
ei s office, as reserved from sale, to fill the claim of John 
airotts representative. This representative was in the ac- 
ua occupation and use of the land. Here, then, is a specific 
tact oi land in the actual occupation of Kendall, who has

onty by law to hold the same until Congress shall deter- 
i lne ^kether or not he has a right to demand a legal title for 
the posse- ' eVen^ ^as Possessi°n, and a legal right to 

onqfar^6/8’ *n M8 petition, sets out his possession and the 
chair/ f Possessi°n by the defendants. After describing the 
of John TVen^s’ proving himself the legal representative 
tioner h- aiZ°^’ .^e petition then proceeds: “ And your peti- 
of said 1«S j  een ln. Possessi°n of six hundred and forty acres 

a ever since he purchased it as aforesaid.”
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The petition goes on to show that the land, was marked on 
the books as reserved from sale, and was reserved from sale 
to fill the claim of Jarrott’s representatives, “ until the SOtli 
day of December, 1847, a period of twenty-nine or thirty 
years, when, in violation of law, the several acts of the Con-
gress of the United States, and the rights of the legal repre-
sentatives of the said Jarrott,” the Register suffered preemp-
tions to be taken on it; “and the persons who took said pre-
emptions had full knowledge at the time of the claim of John 
Jarrott’s legal representatives to said land, and now having 
possession of said land, and claiming the same as their prop-
erty, (although attempted to be unlawfully obtained,) and 
are keeping the legal representatives of the said Jarrott out 
of their possession of the same, notwithstanding it is their 
property, and belongs to no other person whatever.” And, 
in conclusion, the petition prays “ that said defendants be, 
by verdict and judgment in your petitioner’s behalf, com-
pelled to abandon their illegal claim to said land or any part 
of it: to wit, your petitioner’s six hundred and forty acres of 
it.”

This petition is awkwardly worded, but the statute of Mis-
souri requires no particular form, only that the petitioner 
shall set out his case in full, and in language so that a man of 
common understanding shall know what is meant. There 
can be no mistake as to the meaning of this petition. Burgess 
had bought six hundred and forty acres of this land by deed, 
and was in the actual possession of the same, according to the 
metes and bounds of his deed, when the defendants intruded 
and unlawfully obtained possession, and are holding the same 
against the lawful possession of him, the legal representative

J°hn *Jarrott,  and he prays that they may be a -
J judged to surrender up this unlawful claim to ns 

land. . , .
It is on this right of possession we now ask the judgmen 

of the court. . c „ j
That the entries are void, cannot be questioned, bee 

dard's Heirs n . Chambers, 2 How., 284; Menard n . * assey, 
and Bissell v. Penrose, 8 Howard ; and Perry y. 0 Hanlon, i 
Mo., 585. The entries being void, our right of possession wu 
be recognized and enforced. . # .

The political power has acted on this claim, and i 
cognizable by the courts of law. The claim 
statute to be filed with the Recorder of LandTi ® » 
investigated and reported to Congress. Another s 
dares that until the final action of Congress t ereo ructed 
be reserved from sale. The executive officers ar
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to carry these laws into effect. The Surveyor-General marks 
it out on the maps in his office ; draws lines around the claim, 
and writes on the face of it, “ Reserved from sale, to fill the 
claim of John Jarrott’s representatives.” Will not the courts 
recognize a claim in this condition, and enforce the law in 
regard to it ? They do not look upon it as an unconfirmed 
Spanish grant, having no standing in a court, but as a claim 
filed and reserved from sale by the laws of Congress: it has 
a legal existence. They enforce the laws of Congress and 
say: The possession of Jarrott’s representatives is recognized 
by statute, and is valid until the final action of Congress : in 
the mean time all entries on this land are without authority 
and void. The Supreme Court of Missouri admit that they 
have power to pronounce the entry of the defendants void, 
because the land is reserved from sale by a law of Congress ; 
but deny that they can go further, and protect the right of 
possession in the plaintiff, because he sets up nothing more 
than an unconfirmed Spanish grant 'which is not recognized 
by law. But he does more, he sets up a right of possession 
in this land under the law of Congress. It is admitted that 
the plaintiff is in possession, and has been from the begin-
ning. It must also be conceded that the reservation was 
made in respept of this possession, because every law on the 
subject of incomplete Spanish grants is based on the idea of 
actual possession or inhabitation and cultivation. This rea-
soning is specially applicable to the present case, because it 

as no written evidence of title, and rests entirely on actual 
se tlement or possession. Here then is a claim founded in 
possession, only, recognized by law. If, therefore, the courts 
can protect the reservation by declaring all entries on it, sub-
sequent to the reservation, void, they can likewise protect and 
en oice the right of possession on which the reservation was 
oun ed. I he same *law  that gives them power to R:..rQ 

pro ect the reservation, gives them power to protect •- ° 
hnlr.88?!1011! Under If this 1)e not S0’ then a
of I/1 Ot ai . Un(^er the authority of Congress can be ousted 
him 1S n°S^^1011’ an(^ the courts have no power to protect 
on a k U 18 n.°t law. An ejectment can be maintained

Possession against a trespasser. In the case of 
acti V’ Morrison\ 11 Mo., page 6, the court say : “ As the 
Dears nn ^.ectm.ent is a possessory action, where no title ap- 
years will1 er S1-i a Pr^or possession, though short of twenty 
ripened over a.suhsequent possession which has not
claim oF ri JV ^le, provided the prior possession be under a 
ThhdcnJ? and not XMuntarily abandoned........................ ....

me is recognized by the New York courts in a variety 
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of cases.............................In all these cases it will be found
that the defendants, against whom a recovery was permitted, 
were mere trespassers, and that they, or those under whom 
they claimed, or from whom they obtained possession, entered 
upon the actual or constructive possession of the plaintiff.”

In the present case there is no question of title: that re-
mains in the United States. The Supreme Court of Missouri 
admit that Burgess is in possession, and that the entry of the 
defendants is void. Then the defendants are mere trespassers 
on the actual and constructive possession of the plaintiff, and 
ought to be ejected by the present action.

Mr. Darby, for defendants in error.
The petition of the plaintiff shows that he has no title. His 

claim is not based upon a concession, and was never confirmed. 
The only action ever taken with the claim by the parties pur-
porting to represent it, was when it was presented to the Re-
corder of Land Titles, by Kendall, after his purchase in 1812. 
The Recorder refused to recommend it for confirmation, and 
rejected it; and from that time to the commencement of this 
suit, a period of nearly forty years, the claim appears to have 
been abandoned. At least, no steps appear to have been 
taken to bring it before the Recorder, or any of the several 
boards of commissioners for confirmation. It does not appear 
to have been presented to Congress, or any department of the 
government or other tribunal, for their sanction, approval, or 
confirmation.

The opinion of the Supreme Court of Missouri has shown, 
most conclusively, that it was not confirmed by the second 
section of the act of the 3d of March, 1807, (2 U. S. Stat, at 
L., 440,) as was contended by the counsel in that court, in the 
argument of this cause. ,

The plaintiff, then, has nothing more than an unconfirmed, 
*unprosecuted claim to land, which has been rejec e<

J by the Recorder of Land Titles, and that rejection ac 
quiesced in for nearly forty years ; and which the defen an s, 
as shown by the plaintiff’s petition, have purchased, at i er 
ent times, of the United States, and to which they 
severally a title from the government.. It is manies 
plaintiff has no such title as will authorize a court o jus 
to give him the relief prayed for in his petition. »

The claim was not filed under the provisions of e .
Congress of May 26, 1824, giving jurisdiction to the vis 
Court of the United States for the Missouri District, tea ] 
cate and pass on these unconfirmed claims. 1 e c rnvides, 
consequently barred. The fifth section of tha ac p
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“ That any claim not brought before the District Court within 
two years from the passing thereof, shall be forever barred, 
both in law and equity ; and that no other action at common 
law, or proceeding in equity, shall ever thereafter be sus-
tained in relation to said claim.”

In further support of this position, the defendants refer to 
the case of Barry v. Gamble, 3 How., 55, and also to the case 
of Chouteau v. Eckhart, 2 How., 352.

To show, moreover, that the plaintiff’s claim has “ no stand-
ing in a court of law or equity,” the defendants rely with 
much confidence on the case of LeBois v. Bramell, decided 
in this court at the January term, 1846, 4 How., 462. And 
in the case of Menard v. Massy, 8 How., 307, the same prin-
ciple is still more strongly asserted and adhered to.

The decision of the Supreme Court of Missouri is made in 
accordance with the decisions referred to, and is governed 
by them. The demurrers were rightfully sustained on both 
points.

The defendants were improperly joined in the action. 
They held separately, each in his own right, tinder entries 
made at the Land Office at different times, and under pre-
emptions allowed in favor of each of the defendants. The 
petition shows that they did not hold or claim title in com-
mon, but that they held separately.

In conclusion, the defendants adopt, as apart of their argu-
ment,^ portion of the able opinion of Chief Justice Gamble, 
in delivering the opinion in this cause:

The plaintiff, then, has no title which authorizes him to 
th <■ u re^e^ Praye(i for in this petition. But he alleges 

a the land was, by different acts of Congress, reserved 
rom sale in order to satisfy his claim, and therefore the pur- 

c ases made by the defendants were void. Suppose it to be 
Tue iat the reservation did exist, and that its effects would 
e o tender the purchase void, still his position in court is 

titinC ia??ec^ thereby. The reservation confers no ri|sft1 
llm’ an(^ the nullity of purchases made by the

still «-Tr S d°es no^ entiance the merits of his title. He is 
still without any title that he can enforce.”

court* Justice TANEY delivered the opinion of the 
rpi •

of JpffoZ™ a SU^ brought by petition in the Circuit Court 
in error ,C°Tr7’ ^6 State of Missouri, by the plaintiff

« m?r’gainst the defendants.
alias Gen-ard^^QA01^’in substance, that John Jarrott, 

Vol . xvi-Ls11 with the consent and permission of 
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the officers of Spanish government, settled upon a tract of 
land in what is now Jefferson county, in the State of Mis-
souri, and that he continued to inhabit and cultivate it until 
about 1796, when he was driven off by the Indians. His son 
Joseph succeeded him in the possession of the land, and con-
tinued to reside upon and cultivate it until he sold it to 
Kendall, in the year 1812. Kendall filed a notice of the claim 
with the United States Recorder of Land Titles, who rejected 
it. The right of Kendall passed by descent to his heirs at 
law, who sold to the plaintiff, as appears by conveyances filed 
with the petition. It appears, moreover, that the plaintiff 
has always been in possession since the purchase of Kendall’s 
heirs. A plat of the claim was laid down on the maps of the 
public lands, in the Registrar’s office, representing it as being 
reserved to satisfy the claim of John Jarrott’s legal represen-
tatives. After the claim had been examined and rejected by 
the Recorder of Land Titles, no farther action appears to 
have been taken on the claim.

“In the years 1847-8, and 9, different portions of the same 
tract of land were entered at the Registrar’s office, by differ-
ent individuals, under preemptions allowed to them; the 
entries being made at different times, each person purchasing 
in his own right and in his own individual name, separate 
and distinct from the others. The several persons making 
these separate and different entries are made the defendants 
to this suit.

“ The defendants demurred to the petition, and assigned as 
causes of demurrer: first, that the plaintiff showed no right, 
in his petition, to maintain the action; second, that separate 
and distinct causes of action against different persons weie 
joined in the petition. . ,

“ The Circuit Court of Jefferson County, sustained the 
demurrers, and the plaintiff appealed to the Supreme Com 
of Missouri. The Supreme Court affirmed the decision o 
the Circuit Court, and the plaintiff has brought his case e or 
this court, by writ of error, to reverse the decision o 
Supreme Court of Missouri.” . nnnrt
*£>0-3 *In  proceeding to deliver the opinion of the। ’

it is proper to observe, that by the laws of lb
the distinction between suits at law and in equity Jas , g 
abolished. The party proceeds by petition, stating u y 
facts on which he relies, if he seeks to recover P°sse e(js 
land to which he claims a perfect legal title; an e<p
in the same manner if he desires to obtain an 111Ja party 
quiet him in his possession, or to compel tie a \ ^erjv 
to deliver up to be cancelled evidences of i » P
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and illegally obtained, and he may, it seems, assert both legal 
and equitable rights in the same proceeding, and obtain the 
appropriate judgment.

This has been done by the plaintiff in error in the present 
case. His suit is brought according to the prayer of his peti-
tion to recover possession of land to which he claims title, 
and upon which, as he alleges, the defendants have unlaw-
fully entered; and also to compel them to abandon (as he 
terms it) their illegal claim.

The demurrer admits the truth of the facts stated in the 
petition. And, consequently, if these facts show that he had 
any legal or equitable right to the land in question under the 
treaty with France, or an act of Congress, which the State 
court was authorized and bound to protect and enforce, he is 
entitled to maintain this writ of error, and the judgment of 
the State court must be reversed.

Now as regards any equitable and inchoate title which the 
petitioner may possess under the treaty with France, it is 
quite clear that the State court had no jurisdiction over it. 
horit has been repeatedly held by this court that, under that 
treaty, no inchoate and imperfect title derived from the 
trench or Spanish authorities can be maintained in a .court 
ot justice, unless jurisdiction to try and decide it has first 
been conferred by act of Congress. Certainly no such juris-
diction has been given to any State court. And the Supreme 

ourt of Missouri were right in sustaining the demurrer, as 
? Par^ °f the petition, even if it had been of opinion, 
at the permit to settle on the land, and the long possession 

°. it under the Spanish government, gave him an equitable 
t’H ' mu e laws Spaiib to demand a perfect and legal 
A a' nC • ,court had no jurisdiction upon the question. 

1 n , e judgment of the State court cannot be reversed un-
Pj n.tiff can show that he had a complete and per- 

i \ e derived from the Spanish or French authorities: or 
ga or equitable title under the laws of the United States. 

Frenob Pehtioner does not claim a perfect grant from the 
offioop °i lPair^. government; nor a patent from the proper 
Cnnorl ° ”ie United States. But he insists that the act of 
comnlpff i° March 3, 1807, 2d Stat., 440, vested in him a

*Hnri ®ga^ title, and needed no patent to confirm it.
grant a G+i Congress may, if it thinks proper, 
so. And1 e 1U term, and it has repeatedly done 
bv thp rJn?TJcr°Cee<a t° examine whether the title, claimed

The nlainJw WaS conhrmed to him by the act referred to. 
of his claim 1 t/T8 °V second section as a confirmation 

u it evidently will not bear that construction 
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when taken in connection with the whole act. For the fourth 
section directed commissioners to be appointed, who were 
authorized to decide upon all claims to land under French or 
Spanish titles in the territories of Louisiana or Orleans; and 
by the sixth section, whenever the final decision of the Com-
missioner was in favor of the claimant, he was entitled to a 
patent for the land, to be issued in the manner provided for 
in that section. The eighth section required the Commis-
sioners to report to the Secretary of the Treasury their opin-
ion upon all claims not finally confirmed by them—the claims 
to be classified in the manner therein prescribed. And it was 
made the duty of the Secretary to lay this report before 
Congress for their final determination.

This act of Congress did not, proprio vigore vest the. legal 
title in any of the claimants. For even when the decision of 
the Commissioners was final in their favor, yet a patent was 
still necessary to convey the title. The report was made 
conclusive evidence of the equitable right, and nothing more. 
And when the final decision was against the validity of the 
claim, he wras directed to report his opinion upon its merits; 
and Congress reserved to itself the ultimate determination.

The powers and duties of the Commissioner were subse-
quently transferred to the Recorder of Land Titles. A11 
this claim was presented to him in 1812, with the evidence 
upon which the claimant relied to support it. It is a claim 
under a settlement right derived from the Spanish authorities, 
and which the claimant insisted was within the provisions, 
and entitled to confirmation under the second section o ie 
act of 1807. . .

The recorder reported against it. His report states 
there was “ possession, inhabitation, and cultivation in > 
and eight following years, and again two or Hliee 7ea! ’ 
He assigns no particular reason for rejecting the c al.ra’ 
simplv enters in his report “not granted.. And in is 
it was laid before Congress, together with the o lei 
not finally decided by the Recorder in favor of t e c ai 
It does not therefore appear from the report w e ie 
rejected because, in the judgment of the Recorcer, j. 
session of ten consecutive years was not sumcien y p 
or because no evidence was offered (and none aPPeai . , ^ie 
been offered) to prove that the party under w ' of
claim was made was a resident of the territory on 
December, 1803. . ^x^pd that*On behalf of the petitioner it is conten , 

64J the decision of the Recorder was eiro .fc
founded upon a mistake as to a mattei o a » 
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appears by the evidence returned with the report to the Sec-
retary of the Treasury, that the possession spoken of was 
proved to have been for more than ten consecutive years be-
fore the 20th of December, 1803—and not broken, as stated 
in the report.

This may be true. The Recorder may have fallen into 
error. But it does not follow that plaintiff was entitled, 
on that account, to maintain his petition in the Missouri 
court. That court had no power to correct the errors of the 
Recorder if he made any; nor to revise his decision; nor to 
confirm a title which he had rejected. That power, by the 
act of 1807, was expressly reserved to Congress itself; and 
has not been committed even to the judicial tribunals of the 
general government. The decision of the Recorder against 
him is final, unless reversed by act of Congress; and the peti-
tioner can make no title under the United States, by virtue 
of the provisions in that act.

It is however insisted that if it was not confirmed by the 
act of 1807, it was made valid by the act of 1814. And this 
confirmation is claimed under the first section, which con-
firms all claims where it appears by the report of the Re-
corder that it was rejected merely because the land was not 
inhabited by the claimant on the "20th of December, 1803.

But it is very clear that this act does not embrace it. The 
report of the Recorder does not place its rejection merely on 
that ground. On the contrary, it would seem to place it 
upon the want of proof of continued residence upon the land 
or ten consecutive years ; and upon none other.

may indeed have happened that the son of John Jarrott 
was in possession, and actually inhabited the land on the day 
men loned in the law; and that from ignorance of its pro- 

isi°ns, or from other cause, he omitted to produce proof of 
that 6 ^ecor(^er’ an(t that the claim was in fact rejected on 
thp ac.count; that question was not open to inquiry in

i ,lssouri court. The act of Congress does not confirm 
thn<spaimiS .ere this fact existed and could be proved, but 
thp w°nZwhich it appeared on the face of the report that 
This rn <-°' Pro°f was the sole cause of its rejection, 
brina ifUS °n the written report of the Recorder to 
nlipd fiv ? provisions of this act, and cannot be sup- 
Drespn7 2 er ®vi^ence- And as it does not so appear in the 
firm it aSe’ 1^14 does not embrace it nor con-

continnod 2.an ^le. Petition be maintained upon the long and 
whom he clahnsSS1°n Petitioner and those under
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The legal title to this land, under the treaty with France, 
was *in  the United States. The defendants are in pos- 

J session, claiming title from the United States, and with 
evidences of title derived from the proper officers of the gov-
ernment. It is not necessary to inquire whether the title 
claimed by them is valid or not. The petitioner, as appears 
by the case he presents in his petition, has no title of any 
description derived from the constituted authorities of the 
United States, of which any court of justice can take cogni-
zance. And the mere possession of public land, without 
title, will not enable the party to maintain a suit against any 
one who enters on it; and more especially he cannot main-
tain it against persons holding possession under title derived 
from the proper officers of the government. He must first 
show a right in himself before he can call into question the 
validity of theirs.

Whatever equity, therefore, the plaintiff may be supposed 
to have, it is for the consideration and decision of Congress, 
and not for the courts. If he has suffered injury from the 
mistake or omission of the public officer, or from his own 
ignorance of the law, the power to repair it rests with the politi-
cal department of the government, and not the judicial. It 
is expressly reserved to the former by the act of Congress.

We see no error in the judgment of the Supreme Court o 
Missouri, and it must be affirmed with costs.

ORDER.
This cause came on to be heard on the transcript of the 

record from the Supreme Court of the State of Missoun, 
and was argued by counsel. On consideration whereo ’1 18 
now here ordered and adjudged by this court, that the ju g 
ment of the said Supreme Court in this cause be, an 
same is hereby, affirmed with costs.

Josi as  Pennington , Plainti ff  in  error , v . Lyman  
Gibson .

Whenever the parties to a suit and the subject in controversy that
are within the regular jurisdiction of a court of equity, court of
court is to every intent as binding as would be the ju g
law.1 ___________ -—

1 S. P. Thompson v. Roberts, 24 
How., 233; Clark v. Hackett, 1 Black, 
77; Noonan v. Bradley, 12 Wall., 121, 
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129; Tyler v. Magwire, Tl » 
283; French v. Hay, 22 Id., >
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