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ing with his own property, and there is no pretence of any 
collusion with him by Brandon in the abuse of his trust. He 
has received nothing- which belonged to the ward, or which 
he is under any obligation to restore to him.

So far as the interests of the complainant were affected by 
this transaction, the object of it was to benefit, not to injure 
him. He may therefore assume the contract, and demand a 
specific execution of it from the defendant, but has shown no 
right to rescind it and recover the money advanced in execu-
tion of it.

The decree of the court below is therefore affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States for the 
Northern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered, adjudged, 
and decreed, by this court, that the decree of the said District 
Court, in this cause, be, and the same is hereby affirmed, with 
costs.

Frederic  D. Conrad , Plaintif f in  error , v . David  
Grif fey .

t'ff ^80, it is said, “ Where a witness was examined for the plain- 
i , and the defendant offered in evidence declarations which he had made 

a contradictory character, and then the plaintiff offered to give in evi- 
ce others, affirmatory of the first, these last afflrmatory declarations 

re not admissible, being made at a time posterior to that at which he made 
Thp e..C°nJ.ra • tOr^ declarations given in evidence by the defendant.”1

no Cas5 havmg been remanded to the Circuit Court under a venire facias de 
unde e P gave in evidence, upon the new trial, the deposition taken 
snhiJ r®cent commission, of the same witness whose deposition was the 
aivp in ° • i e f°rmer *examination,  when the defendant offered to r*oo  
formpr fV- i nCe th6 same affirmatory declarations which upon the t 

rial were offered as rebutting evidence by the plaintiff.

169C°Atrta’ ?rookb^nk v. State, 55 Ind., 
mav i2nterior consistent statements 
N C ™F0oed- State v. Larton, 78

Where 21 Kan” 54-
witness on 8 S0Ught to discredit a 
ests at thp « e groun.d that his inter-
prompted h?”6 ?1S evidence was given memTe m8V fii make a false 'tate- 
lar statemprJ 10w tkat ho made simi- no XX^^he" he had' 

ge to derive from so doing.

Herrick v. Smith, 13 Hun (N. Y446. 
S. P. Stewart v. People, 23 Mich., 63; 
Hayes v. Cheatham, 6 Lea (Tenn.), 1; 
and in such a case the party calling 
the witness may sustain him by proof 
of general good character for truth. 
Harris v. State, 30 Ind., 131; George 
v. Pilcher, 28 Gratt. (Va.), 299; Haley 
v. State, 63 Ala., 83; contra, Webb v. 
State, 29 Ohio St., 351; Presser ▼, 
State, 77 Ind., 274.
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The object of the defendant being to discredit and contradict the deposition 
of the witness taken under the recent commission, the evidence was not 
admissible. He should have been interrogated respecting the statements, 
when he was examined under the commission.2

If his declaration had been made subsequent to the. commission, a new com-
mission should have been sued out, whether his declarations had been writ-
ten or verbal.

This  case was brought up by writ of error, from the Cir-
cuit Court of the United States for the Eastern District of 
Louisiana.

It was before this court at December term, 1850, and is 
reported in 11 How., 480.

In order to give a clear idea of the point now brought up 
for decision, it may be necessary to remind the reader of some 
of the circumstances of that case.

Griffey was a builder of steam-engines, in Cincinnati, and 
made a contract with Conrad, a sugar planter, in Louisiana, 
to put up an engine upon his plantation for a certain sum. 
Disputes having arisen upon the subject, Griffey brought his 
action against Conrad to recover the amount claimed to be 
due.

Upon the trial, in 1849, the testimony of Leonard N. Nutz, 
taken under a commission, was given in evidence. He was 
the engineer who was sent by Griffey to erect and work the 
machine. The deposition was taken on the 1st April, 1847. 
This evidence being in favor of Griffey, the counsel for Con-
rad offered the depositions of three persons to contradict the 
evidence of Nutz. Griffey then produced, as rebutting evi-
dence, a letter written by Nutz to him, under date of April

2 A foundation for the impeachment 
must always be laid by asking the 
witness whether he made the state-
ments. Howland v. Conway, 1 Abb. 
U. S, 281; Many v. Jagger, 1 Blatchf, 
372; Matthis v. State, 33 Ga., 24; Wil-
liams v. Rawlins, Id., 117; Romertz v. 
East River Nat. Bank, 2 Sweeny 
(N. Y.), 82; State v. Collins, 32 Iowa, 
36; Greer v. Higgins, 20 Kan., 420; 
Taylor v. Morgan, 61 Ga., 46; Bock v. 
Weigant, 5 Bradw. (Ill.), 643; Peck v. 
Parchen, 52 Iowa, 46; .Atwell v. State, 
63 Ala., 61; State v. Angelo, 32 La. 
Ann., 407; Yauke v. State, 51 Wis., 
464.

It is also necessary to ask him as 
to the time, place, and person to whom 
the statements were made. Spaun- 
horst v. Link, 46 Mo., 197; Hill v. 
Gust, 55 Ind., 45; State v. Kinley, 43 
Iowa, 294; State v. McLaughlin, 44
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Id., 82; State v. Glynn, 51 Vt., 577; 
State v. McDonald, 8 Oreg., 113; Hart 
v. Hudson River Bridge Co., 84 N. Y., 
56; Thompson v. Territory, 1 Wash. 1., 
n . s., 547; McKinney v. State, 8 rex. 
App, 626; Griffith v. State, 37 Ark., 
324', 329, 330. If the alleged ialse 
statement is in writing, the writing 
must be shown to the witness. Cava-
nah v. State, 56 Miss., 299; Hunter r. 
State, 8 Tex. App., 75; and if a part 
of it is claimed to be false or cont 
dictory, the remainder may be read to 
corroborate the witness. State v. zi 
bert, 73 Mo., 347. Where the witness 
sought to be thus impeached is a party 
to the suit, his attention need n o t be 
called to time, place, &c., as is ne 
sary with an ordinary witness Col 
Uns v. Mack, 31 Ark, 684, Ecker v 
McAllister, 45 Md, 290; Kredzer ■ 
Bomberger, 80 Pa. St., 59.
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3,1846, which was admitted by the court below, and the pro-
priety of which admission was the point brought before this 
court in 11 Howard. This court having decided that the 
letter ought not to have been received in evidence, the cause 
was remanded under an order to award a venire facias de novo.

Before the cause came on again for trial, Griffey took the 
testimony of Nutz again under a commission, on the 28th of 
June, 1852, when the following proceedings were had, and 
bill of exceptions taken.

Be it known, that on the trial of this cause, the plaintiff 
having read in evidence the deposition of Leonard N. Nutz, 
taken under commission on the 28th June, 1852, and filed on 
the 9th July, 1852, the defendant then offered in evidence a 
letter of Leonard N. Nutz, dated at New Albany, on the 3d 
April, 1846, with an affidavit annexed by said Nutz of the 
same date, all addressed to the plaintiff in this cause; and as 
preliminary proof to the introduction of said letter, the de-
fendant adduced the bill of exceptions *signed  upon a 
former trial of this cause, and filed on the 23d Febru- •- 
ary, 1849, and the indorsement of the clerk upon said letter 
of its being filed, showing that said letter had been produced 
by the plaintiff in said former trial, and read by his counsel 
in evidence as the letter of said Nutz in support of a former 
deposition of the same witness. And the said letter and affi-
davit were offered by said defendant to contradict and dis-
credit the deposition of said witness taken on the said 28th 
thoh’ 1$$$’ but upon objection of counsel for the plaintiff 

at the said witness had not been cross-examined in refer-
ence to the writing of said letter, or allowed an opportunity 
° explaining the same, and that upon the former trial the 
counsel for defendant had objected to the same document as 
e\i ence, (and the objection had been sustained by the Su- 
^•e!ne, ,ou!^ the United States,) the court sustained the 

^ objections, and refused to allow the said letter and affi- 
j 'I1 .ani}exe^ t° be read in evidence; to which ruling the 
• fen an^ tdkes this bill of exceptions, and prays that the 

answers of said Nutz, taken on the said 
th qj  UA* e’the said letter and affidavit annexed, of date 
thp co wjth the indorsement of the clerk of filing
arv 184q ’ excepfi°ns filed on the 23d Febru-
exppnGnJ e i ^a^en an(i deemed as a part of this bill of 
exceptions and copied therewith accordingly.

Theo . H. Mc Caleb , U. 8. Judge. [seal .]

P this exception, the case came up again to this court. 
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It was argued by J£r. Benjamin, for the plaintiff in error, 
and by J/r. (xilbert, for the defendant in error.

Mr. Benjamin, for plaintiff in error.
From this bill of exceptions, it appears that the defendant 

in error, who was plaintiff in the cause below, offered in sup-
port of his case the testimony of Leonard N. Nutz, taken in 
St. Louis, on the 18th June, 1852, under a commission issued 
by the Circuit Court on the 5th of the same month. This 
testimony is found at p. 14 of the reCord.

After the testimony of Nutz had been read, the defendant 
offered in evidence a letter of Nutz, dated 3d April, 1846, 
with his affidavit of the truth of the statements contained in 
the letter, in order, as stated in the bill of exceptions, “to 
contradict and discredit his deposition taken on the 28th June, 
1852.”

The evidence thus offered by defendant, was rejected on 
two grounds: 1st. That “ the witness had not been cross- 
examined in reference to the writing of said letter, or allowed 
an opportunity of explaining the same ”; and 2d. That 
“ upon the former trial, the counsel for defendant had objected 
*411 the same *document  as evidence, and that the ob-

J jection had been sustained by the Supreme Court of 
the United States.”

On the first ground, the objection to the evidence proceeds 
on a misapprehension of a rule of practice in relation to the 
cross-examination of a witness. The rule and its reason are 
so clearly set forth in 1 Greenl. on Ev., § 462 (6th ed.), and 
the authorities there cited, that comment on it is unnecessary. 
The witness was not under cross-examination; his testimony 
was not taken in court in the presence of the parties where i 
was possible to give him an opportunity of explanation, 
was impossible for the defendant, in New Orleans, to know 
in advance what answers the witness would make in St. oui 
to the questions propounded to him ; and when those 
were read on the trial, it was perfectly legitimate to o er 
former written and sworn statements of the witness on 
subject-matter, to contradict and discredit his la er s

On the second ground, it is sufficient to say that eviden . 
is frequently admissible against a party that he is no a 
to offer in his own favor; that it is frequently a mi- . 
one period of the trial, when not admissible at ano 
it is frequently admissible for one^ purpose, when no 
ble for another; and that the decision of the> bup pstion
in 11 Howard, did not determine that the evidence q
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was totally inadmissible for any purpose by either party, at 
any time, but only that it was not admissible for the plaintiff 
in the cause for the purpose for which he offered it. An array 
of authorities in support of these elementary principles of 
the law of evidence, would be deemed disrespectful to the 
court.

Jfr. Gilbert, for defendant in error, made the following 
points:

First. To authorize proof of previous acts or declarations 
of a witness, for the purpose of invalidating his testimony, the 
witness must, previous to the introduction of such evidence, be 
examined as to the matter. The attention of the witness, 
Nutz, not having been called to the letter offered in evidence, 
and no opportunity allowed to explain what he intended by 
it, such letter was inadmissible in evidence to discredit him.

A witness should always be allowed to explain what he has 
said or done concerning the matter under investigation, other-
wise his reputation might suffer wrongfully. If his attention 
is not called, by cross-examination, to the supposed contra-
diction, he will have no opportunity to explain seeming con-
tradictions, or errors, by making more full statements, or 
showing the connection of things, or defining his meaning of 
expressions and the terms he may have used. No man always 
conveys his ideas in the same language. Many, even of the 
most learned, fail to *express  themselves clearly and [-*49  
properly. In such case, a few explanatory words may *-  
reconcile seeming contradictions. It would be unjust that 

e party should suffer where he has no means of giving an 
explanation, which may be most ample; and cruel to a wit-
ness to discredit him, thereby injuring his character, without 
a owing him an opportunity to show that he has committed 
no ault. .Hence the rule that contradictory statements and 

C-J ° an lncoijsistent character cannot be given in evidence, 
1 out preparing the way for its admission by cross-exam in- 

as supposed contradictory statements. 
np 1 T?? ?V’’ P’ says: “Thus it appears that a wit- 
tnrv to regularly cross-examined as to the contradic- 
formo a eme.n^s supposed to have been made by him on a 
admii-f ^c?asi°u, before such contradictory statements can be 
And th' in1eY<^erJce to impeach the credit of his testimony, 
torv Rtat TU 6 x 1 been extended not only to such contradic- 
and nota^11611 iS’ b,11? a^so to other declarations of the witness, 
words ” °ne by hlm through the medium of declarations or

scoe, Crim. Ev., p. 182, says: “But in order to let in 
45
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this evidence, in contradiction, a ground must be laid for it 
in the cross-examination of the witness who is to be contra-
dicted. When a witness has been examined as to particular 
transactions, if the other side were permitted to give in evi-
dence declarations made by him respecting those transactions 
at variance with his testimony, without first calling the atten-
tion of the witness to those declarations, and refreshing his 
memory w’ith regard to them, it would, as has been observed, 
have an unfair effect upon his credit.”

In the Queen’s case, 2 Brod. & B., 312, (6 Com. Law, 130, 
131,) Abbott, C. J., said: “ If the witness admits the words 
or declarations imputed to him, the proof on the other side 
becomes unnecessary ; and the witness has an opportunity of 
giving such reason, explanation, or exculpation of his con-
duct, if any there may be, as the particular transaction may 
happen to furnish.”

In Angus v. Smith, 1 Moo. & M., 473, (22 Com. Law, 360,) 
Tindal, C. J., said : “I understand the rule to be, that before 
you can contradict a witness by showing that he has at some 
other time said something inconsistent with this present evi-
dence, you must ask him as to the time, place, and person 
involved in the supposed contradiction.” Cowen & Hills 
Notes, 774, 775; Williams v. Turner, 7 Ga., 348; Doc v. 
Reagan, 5 Blackf. (Ind.), 217; Johnson v. Kinsey, 7 Ga., 428; 
Franklin Bank v. Steam Nav. Co., 11 Gill & J. (Md.), 28, 
Palmer v. Haight, 2 Barb. (N. ¥.), 210, 213; McKinney v. 
*.0-1 Neil, 1 McLean, *R., 540 ; Moore v. Battis, 11 Humph.

-* (Tenn.), 67; The United States v. Dickinson, 2 Mc-
Lean, 325; Chapin n . Si ger, 4 McLean, 378, 381; Wienzorpflm 
n . State, 7 Blackf. (Ind.), 186; Check n . Wheatley, 11 Humph. 
(Tenn.), 556 ; Beebe v. DeBaun, 3 Eng. R., 510; McAteerV' 
McMulen. 2 Barb. (N. Y.), 32; Clementine v. State U Mo. 
112; Regnier v. Cabot, 2 Gilm. (Ill.), 34; King v. Wicks, M 
Ohio, 87. ,

The rule is the same whether the evidence offered by way 
of contradiction rests in parol, or is in writing. In Roscoe 
Crim. Ev., p. 182, he says: “So, what has been said 
ten by a witness at a previous time maybe given in evi e 
to contradict what he has said on the trial, if it rela e ° 
matter in issue.” . . . “But in order to let in this evidence 
in contradiction, a ground must be laid for *n * c,cr b 
amination of the witness who is to be contradicte .

3 Stark. Ev., 1740, 1741. “Where the question is so 
nected with the point in issue that the witness may 
tradicted by other evidence, if he deny the facL e ., jn 
requires that the question should be put to e 
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order to afford him an opportunity for explanation, although 
the answer may involve him in consequences highly penal.” 
Same, p. 1753, 1754. The Queen’s case, 2 Brod. & B., 284, 
(6 Eng. Com. L., p. 112,) proceeds throughout upon this 
principle.

Green., vol. 1, p. 579, in relation to laying a foundation by 
cross-examination, before offering contradictory evidence, 
says: “This course of proceeding is considered indispensa-
ble, from a sense of justice to the witness; for as the direct 
tendency of the evidence is to impeach his veracity, common 
justice requires that by first calling his attention to the sub-
ject he should have an opportunity to recollect the facts, and, 
if necessary, to correct the statement already given, as well 
as by a reexamination to explain the nature, circumstances, 
meaning, and design of what he has proved elsewhere to 
have said. And this rule is extended, not only to contradic-
tory statements by the witness, but to other declarations, and 
to acts done by him through the medium of verbal communi-
cations, or correspondence, which are offered with a view 
either to contradict his testimony in chief, or to prove him a 
corrupt witness himself, or to have been guilty of attempting 
to corrupt others.”

In Carpenter v. Wall, 11 Adol. & E., 803, (39 Eng. Com.
Penman, C. J., the other judges concurring, said: 

When words are to be proved as having been uttered by a 
witness, it is always expected that he shall have an opportu-
nity to explain.” Regina N. St. George, 9 Car. & P., 483, (38 
Eng. Com. L., 198) : Johnson v. Todd, 5 Beav., 600, 602, cited

*}e®nh 011 ^v” P* ’ Conrad v. Griffey, 11 How., 480.
1 Greenl. on Ev., p. 579, in note beginning at the . 

bottom of the page, where it is said the rule in the L 44 
yueen s case is adopted in the United States, except in 
Mame and Massachusetts, and cites 2 Cowen & Hill’s notes 
on Phil. Ev., p. 774.

Jenkins v. Eldridge, 2 Story, 181, 284, Story, J. says: “If 
one party should keep back evidence which the other might 

p am, and thereby take him by surprise, the court will give 
bp i tUch evidence, without first giving the party to 
co e° u an °PPoltunity of controverting it. This 
fine i a one in cases where otherwise gross injus-tice may be done.” 6

v. Car. & P., 789 (32 Com. Law, 737). 
wri finer neSS rna(^e a previous contradictory statement, in
on a 1Pa^.er relevant to the issue, he may be asked, 
his hand Jta^lnat10n\ wither the paper containing it is in 

1 mg; and if he admit it, that will entitle the
47



44 SUPREME COURT.

Conrad v. Griffey.

other side to read it; and if he contradicts the evidence of 
the witness, he may be called back to explain it.” 4 Har. 
Dig., 2948, No. 11.*

Yeos v. The State, 9 Ark., 42. “Where a witness has made 
a different statement from the one made by him on the trial, 
he is not thereby discredited, unless the discrepancy is wil-
ful.”

Story v. Saunders, 8 Humph. (Tenn.), 663. “When the 
deposition of a witness is taken, evidence of his having made 
contradictory statements are not admissible to impeach his 
testimony, unless an opportunity to explain had been first 
offered him.”

The contradictory statement offered in this case was the 
witness’s testimony on a previous trial.

In Everson v. Carpenter, 17 Wend. (N. Y.), 419, referring 
to the requisites for admitting a written instrument by way 
of contradiction, Cowen, J., said: “ It was introduced, with 
the proper preliminary question to the witness, whether he 
had made the indenture and the representation about to be 
imputed to him. He answered with such explanations as 
occurred to him. Here was all the precaution required by 
this kind of examination by the Queen's case and others.

In Kimball v. Davis, 19 Wend. (N. Y.), 437, Nelson, C. J., 
considered this question at length, in a case where the de-
fendant offered to prove that witnesses who had been exam-
ined under a commission, had subsequently made statements 
contradicting their written testimony. The marginal note of 
this decision is in these words :

“ The declarations of witnesses whose testimony has been 
taken under a commission, made subsequent to the taking o 
their testimony, contradicting or invalidating their testimony 

as Contained in the depositions, is inadmissible in evi
-* deuce, if objected to ; the only way for the party 0 

avail himself of such declarations, is to sue out a second com 
mission ; such evidence is always inadmissible until the wi 
ness whose testimony is thus sought to be impeache , a 
been examined upon the point, and his attention paiticu ai y 
directed to the circumstances of the transaction, so as to 
nish him an opportunity for explanation or exculpation.

This case went to the Court of Errors, and is repor e 
the 25th of Wend. (N. Y.), 259, where it was affirmed, vva 
worth, Chancellor, there said : “ I concur with the up 
Court in the opinion that it was improper to give ,ie 
tions of the witnesses in evidence without giving ,elH’ 
first place, an opportunity to explain ; and the ac _
witnesses had been examined under a commission i
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vent the operation of the principle upon which the rule is 
founded.”

Edwards, Senator, said he was satisfied with Chief Justice 
Nelson’s reasoning on this question.

Howell v. Reynolds, 12 Ala., 128. “ The rule that a witness 
cannot be contradicted by proof of previous counter declara-
tions, either written or verbal, applies to testimony taken by 
deposition, and if such supposed contradictory declarations 
exist at the time the deposition is taken, the witness, must 
have an opportunity afforded him of explaining it, if in his 
power. “ The reason of the rule is, that he may have it in 
his power to explain the apparent contradiction, and the rule 
is the same, whether the declaration of the witness supposed 
to contradict his testimony be written or verbal.” 3 Stark. 
Ev., 1741. “ The question is usually made when the witnesses 
are examined orally in open court, and in our opinion it must 
also apply to testimony taken by deposition, as the deposition 
is a mere substitute for the witness ; and we can perceive no 
reason why a witness testifying in this should not be entitled 
to the same protection as if he had testified orally, in the 
presence of the court and jury. If this paper existed when 
the plaintiff was notified that the deposition of the witness 
was to be taken, and was informed by the interrogatories of 
the testimony the witness was expected to give, it was his 

uty to give him an opportunity of explaining it, if he could, 
an reconciling it with the evidence he then gave, if there 
was any real or apparent contradiction between them.”

Tk*  dus^ce Mc LEAN delivered the opinion of the Court.
is is a writ of error to the Circuit Court of the United 

states, tor the Eastern District of Louisiana.
18 a^i°n was brought to recover the balance of three 

10u^d seven hundred and eighty-one dollars and
p \ cents, claimed to be due under a contract to *-  
anf118 V lveF’an(l set up, on the plantation of the defend- 
mill 1? -i e Par}sh M Baton Rouge, a steam-engine and sugar- 
sarv er8’ w^ee\8’ cane carriers, and all other things neces-

Tbp^r uSar"miL ; all which articles were duly delivered, 
defence ° endan^ *n answer set up several matters in 

bv thp T ariges on the rejection of evidence offered 
Pears in th^h-u^ Pn ^ie before the jury, and which ap- 
the dpnn«u; 1 It  excePtions. The plaintiff read in evidence 
on the 28thO1rOT Leonard N. Nutz, taken under a commission 
ing. Tit Hp°/ iln€2 11852’ and filed the 9th of July succeed-

Vol  xvt  eia an^ ^en °^ere^ evidence a letter of the 
■“"*  49
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witness dated at New Albany, on the 3d April, 1846, with an 
affidavit annexed by him of the same date, addressed to the 
plaintiff Griffey. As preliminary proof to the introduction 
of said letter, the defendant adduced the bill of exceptions 
signed upon a former trial of this cause, and filed on the 23d 
February, 1849, showing that the letter had been produced by 
the plaintiff in the former trial, and read by his counsel in 
evidence as the letter of Nutz, in support of a former deposi-
tion made by him. And the said letter and affidavit were 
offered by the defendant to contradict and discredit the depo-
sition of the witness taken the 28th June, 1852; but upon 
objection of counsel for the plaintiff that the witness had not 
been cross-examined in reference to the writing of said letter, 
or allowed an opportunity of explaining the same, it was 
rejected.

At the former trial the letter was offered in evidence by the 
plaintiff in the Circuit Court, to corroborate what Nutz, the 
witness, at that time had sworn to; and the letter was ad-
mitted to be read for that purpose by the court. On a writ 
of error, this court held that the Circuit Court erred in ad-
mitting the letter as evidence, and on that ground reversed 
the judgment. Conrad v. Griffey, 11 How., 492.

The rule is well settled in England, that a witness cannot 
be impeached by showing that he had made contradictory 
statements from those sworn to, unless on his examination he 
was asked whether he had not made such statements to the 
individuals by whom the proof was expected to be given. 1 
the Queen’s case, 2 Brod. & B., 312; Angus v. Smith, 1 M°°’ 
& M., 473 ; 3 Stark. Ev., 1740,1753,1754 ; Carpenter v. Wall, 
11 Ad. & El., 803. . . .

This rule is founded upon common sense, and is essen ia 
to protect the character of a witness. His memory is re ire s e 
by the necessary inquiries, which enables him to explain ie 
*171 *statements  referred to, and show they were

J under a mistake, or that there was no discrepancj 
tween them and his testimony.

This rule is generally established in this as .
England. Doe v. Reagan, 5 Blackf. (Ind.), 217; ran 
Bank v. Steam Nav. Co., 11 Gill & J- (Md.), 28; a m 
Haight, 2 Barb. (N. Y.), 210, 213; 1 McLean s, 540 ; 1 •’
325; 4 Id., 378, 381; Jenkins v. Eldridge, 2 Story, 1«1, ’
Kimball v. Davis, 19 Wend. (N. Y.), 437; 2 •’
“ The declaration of witnesses whose testimony 
taken under a commission, made subsequent to .e ‘ .jmony 
their testimony, contradicting or invalidating tieir ,. 
as contained in the depositions, is inadmissi e,
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to. The only way for the party to avail himself of such dec-
larations is to sue out a second commission.” “Such evi-
dence is always inadmissible until the witness, whose testi-
mony is thus sought to be impeached, has been examined 
upon the point, and his attention particularly directed to the 
circumstances of the transaction, so as to furnish him an 
opportunity for explanation or exculpation.”

This rule equally applies whether the declaration of the 
witness, supposed to contradict his testimony, be written or 
verbal. 3 Stark. Ev., 1741.

A written statement or deposition is as susceptible of ex-
planation, as verbal statements. A different rule prevails in 
Massachusetts and the State of Maine.

The letter appears to have been written six years before 
the deposition was taken which the letter was offered to dis-
credit. This shows the necessity and propriety of the rule. 
It is not probable that, after the lapse of so many years, the 
letter was in the mind of the witness when his deposition 
was sworn to. But, independently of the lapse of time, the 
rule of evidence is a salutary one, and cannot be dispensed 
with in the courts of the United States. There was no error 
in the rejection of the letter, under the circumstances, by the 
Circuit Court; its judgment is therefore affirmed, with costs.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 

astern District of Louisiana, and was argued by counsel. 
’ c?nsiderati°n whereof, it is now here ordered and ad- 
jucged, by this court, that the judgment of the said Circuit 
o . 8 cause be, and the same is hereby, affirmed, with 
as s and interest, until paid, at the same rate per annum 
a . similar judgments bear in the courts of the State of 

Louisiana.
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