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*1 am not willing to strengthen or to enlarge the peoci 
connections between the courts of the United States *-  
and these litigants. I can consent to overturn none of the 
precedents or principles of this court to bring them within 
their control or influence. I consider that the maintenance 
of the Constitution, unimpaired and unaltered, a greater good 
than could possibly be effected by the extension of the juris-
diction of this court, to embrace any class either of cases or 
of persons.

Mr. Justice Catron authorizes me to say that he concurs in 
the conclusions of this opinion.

Our opinion is, that the judgment of the Circuit Court 
should be affirmed for the want of jurisdiction.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Maryland, and was argued by counsel. On con-
sideration whereof it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby affirmed, with costs.

Fitz  Henry  Homer , Plaint iff  in  error , v . Geor ge  L. 
Brow n .

In April, 1815, William Brown of Massachusetts, made his will by which he 
made sundry bequests to his youngest son, Samuel. One of them was of 
tiie rent or improvement of the store and wharf privilege of the Stoddard 
property, during his natural life, and the premises to descend to his heirs. 
After two other similar bequests, the will then gave to Samuel, absolutely, 
a share in certain property when turned into money.

n May, 1816, the testator made a codicil, revoking that part of the will 
w erein any part of the estate was devised or bequeathed to Samuel, and 
in ieu thereof, bequeathing to him only the income, interest, or rent. At 
his decease it was to go to the legal heirs.
n er the circumstances of this will and codicil, the revoking part applied 
?n|y to such share of the.estate as was given to Samuel, absolutely; leaving 
in e Stoddard property a life estate in Samuel, with a remainder to his 

eirs, which remainder was protected by the laws of Massachusetts until 
oamuel’s death.

t- the death of Samuel the title to the property became vested in fee simple 
in the two children of Samuel.
h;o°f these children had a right to bring a real action by a writ of right for 
his undivided moiety of the property.
Jd^t right was abolished by Massachusetts, in 1840, but was previously 
bv M d aV process by the aets of Congress of 1789 and 1792. Its repeal 
UniteTSates8!^8 "Ot repeal H aS a process in the Circuit Court of the

1 Cit ed . Ex  parte Boyd, 15 Otto 651.
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A judgment of non pros given by a State court in a case between the same 
parties, for the same property, was not a sufficient plea in bar to prevent a 
recovery under the writ of right; nor was the agreement of the plaintiff to 
utocr-i submit his case to that *court  upon a statement of facts, sufficient to

°-l prevent his recovery in the Circuit Court.2
The consequences of a nonsuit examined.

(Mr . Justice  Curtis , having been of counsel, did not it 
in the argument of this case.)

This  case came up by writ of error, from the Circuit Court 
of the United States for the District of Massachusetts.

Brown, who was a citizen of Vermont, brought a writ of 
right to recover an undivided moiety of certain property in 
Boston. He was one of the two sons of Samuel Brown, and 
the grandson of William Brown, the testator, the construc-
tion of whose will and codicil was the principal point in con-
troversy.

As to part of the demanded premises there was a joinder 
of the mise. As to another part of the premises a plea of 
non-tenure on which issue was joined. The verdict on the 
joinder of the mise was for the plaintiff, the now defendant 
in error.

Upon the issue on the plea of non-tenure, the verdict was 
for the tenant, now plaintiff in error.

Before pleading, the tenant submitted a motion that the 
writ be quashed because writs of right were by the one hun-
dred and first chapter of the Revised Statutes of Massachu-
setts, abolished.

This motion was disallowed.
At the trial, the demandant put in evidence the will of 

William Brown, dated 26th April, 1815, and a codicil thereto, 
dated 30th May, 1816, upon which his claim of title rests.

The substance of the said will and codicil was as follows, 
the demandant, Brown, claiming under the devise to Samuel 
L. Brown, his father.

Item: For my youngest child and son, Samuel Livermore 
Brown, who was born of my last wife, Elizabeth Livermoie, 
I make the following arrangement of property in my esta e 
for him: The property of my first wife has been in smne 
measure mingled in common stock; the property w ic i 
might otherwise have descended to me by my last wi e, 
Elizabeth, was, after her decease, conveyed by her fa e , 
by deed, and by a brother, by will, to her only surviving 
child, (the said Samuel,) which was perfectly consisten wi

1 Comm ented  on . Dred Scott v. Sandford, 19 How., 603. See also C J 
v. Cooper, 14 Neb., 418. 
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my approbation; and the property, being in land, is sufficient 
for several farms; and if the said Samuel should quit sea-
faring pursuits, which he has selected for his employment, 
and turn his attention to agricultural pursuits, he will not 
need any addition to his acres, but it may be necessary and 
convenient to have some annual income to aid him in his 
labor; therefore I give and bequeathe to my son, Samuel 
L. Brown, the rent or improvement of my store and 
*wharf privilege, situate on the northerly side of the 
town dock, in Boston ; he to receive the rent annually or 
quarterly (if the same should be leased or let) during his 
natural life, and the premises to descend to his heirs; this 
being the estate I purchased of Mr. Stoddard—reference to 
the records will give the bounds. Also, I do hereby direct 
my son, William, to vest one thousand dollars in bank stock, 
or the stocks of this State or the United States, the interest 
of which, as it arises, to be paid by him to the said Samuel 
during his life, and the stock to descend to the heirs of the 
said Samuel. This is to be advanced by the said William as 
some consideration for the difference in the value of the two 
stores.

(The will then went on to create a fund, which was to be 
divided into four equal parts, one of which was for Samuel, 
and then proceeded thus:)

But I do hereby direct my executor, hereafter named, to 
vest one half of the said Samuel’s fourth part of this prop-
erty in the stock of some approved bank in Boston, or in the 
stocks of this State or the United States, or in real estate; 
the dividend or rent to [be] paid by him to the said Samuel 
as it may arise, and the principal or premises to descend to 
his heirs; and the other half of this fourth part to be paid to 
the said Samuel in money, when collected, to stock his farm, 
or for other purposes.

This will was executed on the 26th of April, 1815.
. On the 30th of May, 1816, the testator added the follow-
ing codicil:

Whereas my son Samuel has sold his two farms which were 
left to him, one by his late grandfather Livermore, by deed, 
and the other by his uncle George Livermore, by will; and 
whereas it appears he has relinquished every intention to 
agricultural pursuits, and is now absent at sea, with a view 
0 qualify himself for a seafaring life, and, under these cir-

cumstances, considering it to be more for his interest and 
appiness, I do hereby repeal and revoke the part of my will 

? erein any part of my estate, real or personal, is devised or 
equeathed to my son, Samuel, therein named, and in lieu
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thereof do bequeathe to my son, the said Samuel, only the 
income, interest, or rent of said real or personal estate, as the 
case may be, so that no more than the income, interest, or 
rent of any portion of my real or personal estate, and not the 
principal of said personal or fee of said real estate may come 
to the said Samuel, my son, which, at his decease, it is my 
will that the said real and personal estate shall then go to 
the legal heirs.

The demandant, George L. Brown, was at the date of his 
writ, a citizen of the State of Vermont, and made actual 
entry on the land demanded in his writ, January twenty- 
*^^71 *eighteen  hundred and fifty-one, claiming an

-I undivided moiety thereof in fee simple against the de-
fendant as in no way entitled to said land.

The demandant maintained that, under and by virtue of 
the said will and codicil of William Brown, he was entitled, 
at the death of his father, Samuel Livermore Brown, to one 
undivided moiety of the demanded premises in fee simple 
absolute.

The tenant produced the record of a judgment in a writ of 
entry, brought by the defendant in error against the plaintiff 
in error in the Supreme Judicial Court of Massachusetts, em-
bracing the premises now demanded, and submitted to that 
court on an agreement of facts, in which suit judgment of 
nonsuit was directed by the court; and this agreement of 
facts and judgment the tenant offered in evidence as a bar or 
estoppel to the demandant, so far as the premises were iden-
tical with those claimed in this writ of right, and moved the 
court so to instruct the jury.

The tenant put in the deeds of William Brown, Zebiah C. 
Tilden, Sally Brown, and Samuel Livermore Brown, dated 
May 5th, 1824, who were the only children and sole heirs at 
law of William Brown, the testator, and he maintained that 
the aforenamed grantors were enabled,'by virtue of the will 
and codicil, to pass, and by these deeds did pass, all the title 
to the demanded premises which the testator had at the time 
of his death.

The counsel for the defendant then prayed the court to in-
struct the jury, 1st. That this action cannot be maintained, 
because writs of right to recover land situate in the State o 
Massachusetts have been abolished by its laws.

2d. That this action is barred by the judgment of the Su 
preme Judicial. Court of Massachusetts, which was rendere 
in a case between the same parties and upon the same cause 
of action; if that judgment be not a bar to this action, i
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demandant is estopped by his agreement to submit in that 
case from prosecuting this action.

3d. That the demandant takes nothing under the will of 
William Brown, and that he has no title to the demanded 
premises or any part thereof.

4th. That the rights and title of the demandant, and those 
under whom he claims, in and to the demanded premises, or 
any part thereof, have been barred by the statute of limita-
tions of Massachusetts.

5th. That on the pleadings and facts in this case, all of 
which herein before appear, the demandant cannot maintain 
this action.

But the honorable court did refuse then and there to give 
the said instructions to the jury, in the terms and manner in 
which the same were prayed, but did instruct the jury as fol-
lows :

*That the demandant was entitled to a verdict for r#oro 
that part of the demanded premises as to which the 
tenants had pleaded the general issue ; and that as to that 
part of the demanded premises to which the tenants had put 
in pleas of non-tenure, their verdict should be for the tenants.

Whereupon the counsel for the defendant did then and 
there except to the aforesaid refusals and to the instructions 
and charge of the honorable court; and thereupon the jury 
returned a verdict for the said demandant, in words follow-
ing to wit: (finding for the demandant on the joinder of the 
mise and for the tenant on the plea of non-tenure.)

Upon these exceptions, the case came up to this court, and 
was argued by Mr. Chandler and Mr. Bartlett., for the plain-
tiff in error, and by Mr. Lawrence and Mr. Dow. for the de-
fendant.

I. That the statute of Massachusetts is not a mere act to 
regulate process, but that- it establishes a rule of property 
and of evidence, and so furnishes a “ rule of decision ” within 
file thirty-fourth section of the Judiciary Act, 1789, chapter 
-0; and in support of this proposition the plaintiff refers to 
Rev Stat, of Mass., c. 101; Act of 1786, c. 13 ; Act of 1807, 

Rev* °f Mass., c. 146; Act of February 20th, 
836, repealing expressly previous acts, Rev. Stats., 814, 821; 
ev. Stats, of Mass., c. 119 ; Report of the Commissioners of 

Revision of Mass. Stats., part 3d, p. 154 ; Report of the 
ommissioners of Revision of Mass. Stats., part 3d, p. 268; 
o«a y. Duval, 13 Pet., 45-60; Fullerton n . Bank of the 

United States, 1 Pet., 604-613; McNeil v. Holbrook, 12 Pet.,
. 381
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84, 88; The Society $c. v. Wheeler, 2 Gall., 104, 138; 
Jackson v. Chew, 12 Wheat., 153.

II. The defendant in error takes nothing under the will of 
William Brown, and has no title to the demanded premises. 
Baskin's Appeal, 3 Pa. St., 304.

1. The devise to Samuel L. Brown, under whom the de-
mandant claims the estate, was in the following words: (then 
followed a recital of the will).

2. When this will was executed and when it was proved, 
the statute of Massachusetts of 1791, c. 60, § 3, was in force, 
and provided that “ whenever any person shall hereafter in 
and by his last will and testament devise any lands, tene-
ments, or hereditaments, to any person for and during the 
terms of such person’s natural life, and after his death to his 
children or heirs, or right heirs in fee, such devise shall be 
taken and concluded to vest an estate for life only in such 
devise, and a remainder in fee simple in such children, heirs, 
and right heirs, any law, usage, or custom to the contrary 
notwithstanding.”

*By the rule in Shelly's case, 1 Co., 94, modified in
-* Massachusetts, by the statute of 1791, the Stoddard 

estate, by the clause of the will just quoted, would have been 
devised to Samuel L. Brown for life, with remainder in fee to 
his own heirs.

3. But by the codicil to the will, executed May 30, 1815, 
the testator, for reasons therein stated, determined to change 
the character of the original devise, and he then proceeded to 
“revoke the part of my [his] will wherein any part of my 
[his] estate, real or personal, is devised or bequeathed to my 
[his] son Samuel therein named,” and in lieu thereof to be-
queathe to the said Samuel “ only the income, interest, oi 
rent of said real or personal estate, as the case may be, so 
that no more than the income, interest, or rent of any portion 
of my real or personal estate, and not the principle of said 
personal or fee of said real estate may come to the saw 
Samuel, my son, which, at his decease, it is my will that the 
said real and personal estate shall then go to the legal hens.

4. Unless the testator intended that the fee of his esta e 
should go to his own heirs, he made no change in the direc-
tion of the property whatever, because by the devise in e 
body of the will, which he wished to change, he had alieai v 
provided that the fee should go to the heirs of his son.

And the legal construction in such a . case is, tha 
estate goes to those who were the legal heirs at the fr”16 
the testator’s death. Childs v. Russell, 11 Mete. (Mass.), > 
Doe v. Prigg, 8 Barn. & C., 231.
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5. The devise in the codicil created a vested remainder in 
the heirs of the testator; and the plaintiff in error, claiming 
under the deeds of all the legal heirs, takes the estate. 4 
Kent’s Com., 202; Fearne, Rem., Introduction; Moore v. 
Lyons, 25 Wend. (N. Y.), 119; Doe v. Prigg, 8 Barn. & C., 
231.

6. The construction of this will involves also the construc-
tion of a local statute, namely, the act of 1791, c. 60; and 
both have been the subject of adjudication by the highest 
local tribunal, in a suit between the same parties.

This court will, therefore, give effect to that construction 
and adjudication, to the end that rights and remedies respect-
ing lands may be regulated and governed by one law, and 
that, the law of the place where the land is situated. Brown 
v. Homer, 3 Cush. (Mass.), 390; Jackson v. Chew, 12 Wheat., 
153, 168; Henderson v. Griffin, 5 Pet., 151; Daly v. James, 8 
Wheat., 535 ; Lane v. Vick, 3 How., 464 ; Society v. Wheeler, 
2 Gall., 137.

*The points made by the counsel for the defendant 
in error, were the following: L

First. That as to the first prayer, the writ of right was a 
proper remedy in this case, because in Massachusetts the writ 
of right was ever, prior to 1840, a proper remedy in the State 
courts for a demandant claiming lands therein in fee simple, 
and having had actual seisin under title coming by purchase. 
Laws of Massachusetts, Stat. 1786, c. 13, and 1807, c. 75; 
Jackson on Real Actions, 276, 279, 280; Stearns on Real 
Actions, 357, 359.

And this remedy became, by the Judiciary Act of Congress 
of 1789, continued by act of 1792, c. 36, § 2, the proper remedy 
in like cases in the Circuit Court of the United States, sitting 
in and for the District of Massachusetts, in the absence of 
any rule to the contrary prescribed by said Circuit or the 
Supreme Court of the United States.

And because c. 101, § 51, of the Rev. Stat, of Massachusetts, 
abolishing writs of right, and taking effect in 1840, with cer-
tain exceptions, has no force ex proprio vigore in the courts 
or the United States, as it relates merely to process. Springer 
v. Foster, 1 Story, 602; Judiciary Act of 1789, § 32; Way- 

v. Southard, 10 Wheat., 1—54; Fiedler et al. n . Carpenter, 
2 Woodb. & M., 211. 7

Second. That, as to the second prayer, the judgment of 
nonsuit between these parties in the State court was no bar 

demandant in the court below. Knox v. 
waldoborough, 5 Me., 185; 1 Pick. (Mass.), 371; Snowhill n .
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Hillyer, 4 Hals. (N. J.), 38 ; 2 Mass., 113; Bank of Illinois 
v. Hicks, 4 J. J. Marsh. (Ky.), 128 ; 16 Mass., 317.

Third. That as to the third prayer, by the following lan-
guage in the will, “ I give and bequeathe to my son, Samuel 
L. Brown, the rent or improvement of ray store and wharf 
privilege, situate on the northerly side of the town dock in 
Boston, he to receive the rent annually or quarterly, (if the 
same should be leased or let,) during his natural life, and the 
premises to descend to his heirs, this being the estate I pur-
chased of Mr. Stoddard,” a life estate, in the premises named, 
was given to Samuel L. Brown, and the remainder to his 
heirs, and that this remainder became by the laws of Massa-
chusetts a distinct estate, protected by statute abolishing the 
rule in Shelly's case, and was contingent till the heirs of the 
said Samuel were ascertained by his death, occurring January 
31, 1831, when it vested absolutely and became a title in fee 
simple in George L. Brown, the defendant in error, and Josiah 
Brown, the only children and heirs at law of said Samuel. 
Laws of Massachusetts, Stat. 1791, c. 60, § 3 ; Revenue Stat- 

ufes same, c. 59, § 9; Richardson v. * Wheatland, 7
-I Mete. (Mass.), 169 ; Holm et ux. v. Low, 4 Id., 201; 

Wheatland v. Dodge, 10 Id., 502; White v. Woodbury, 9 Pick. 
(Mass.), 136.

Also, that the foregoing gift was not disturbed by the codi-
cil to the will, as to which the burden is on the plaintiff in 
error to show that it was disturbed.

“ To revoke a clear devise the intention to revoke must be 
as clear as the devise.” Doe dem. Hearle et ux. v. Hicks, upon 
error, 8 Bing., 475.

“ A revocation must be by express words or necessary im-
plication.” Per Shaw, Ch. J., arguendo. Lamb v. Lamb, 11 
Pick. (Mass.), 375, 376.

Also, the defendant contends that the revocation in the 
codicil was carefully guarded and limited, “ so that no more 
than the income, interest, or rent of any portion of my rea 
or personal estate, and not the principal of said personal oi 
fee of said real estate may come to the said Samuel.

And to prevent misapprehension, the testator repeated e 
devise to the heirs of Samuel, in the will already cited as o 
“ the principal of said personal and fee of said real es a e, 
by the words, “ which at his decease it is my will that the sai 
real and personal estate shall then go to the legal heirs^ o 
viously of Samuel, because “ his interest and happiness ' * 
the sole object of the codicil. . . . fa.

Also, that the real and personal estate of which „the v 
tor had by his will given “ more than the income, ®c., 
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the large mass of property, both real and personal, given to 
the executor in trust to be divided into four equal parts, half 
of one of which fourth parts was given to Samuel for life, 
remainder to his heirs, “and the other half of this fourth part 
to be paid to the said Samuel in money, when collected, to 
stock his farm, or for other purposes.”

And that the revocation in the codicil made, because “Sam-
uel had sold his two farms,” was intended merely to revoke 
the gift to Samuel of this “ other half of said fourth part,” in 
terms carrying all the interest therein, to enable him “ to 
stock his farm, or for other purposes.”

That besides these interests in such fourth part, and his 
life interest in the Stoddard lot, (the land in controversy,) 
the will contains no gift whatever to Samuel, except some 
trifles in books and clothing.

Fourth. That as to the fourth prayer—if the time of limi-
tation prescribed by the Revised Statutes of Massachusetts, 
chapter 119, be the governing rule in this case, allowing 
twenty years from the death of Samuel L. Brown, with ten 
years after disability removed—the defendant could have 
brought his action *at  any time before February 6th, 
1852; but if the act of Massachusetts of 1786, chap- L 
ter 13, (the only limitation act in force prior to Revised 
Statutes touching real actions,) be the governing rule in this 
case, then entry made and action brought before January 
31st, 1861, would be sufficient, as to time of entry and action 
brought.

Fifth. That as to the fifth prayer—on the pleadings and 
facts in this case—the defendant rightfully recovered in the 
court below on the following grounds, collectively :

1st. Because he had title in fee simple to real estate, lying 
within the jurisdiction of the court to which he brought suit. 
1 £ p*  Because he had actual seisin (see Ward v. Fuller et al., 
15 Pick., 185) of the same within the time of limitation al- 
owed by law, and brought his action therefor in season.
• Because his writ of right against the tenant in posses-

sion of the freehold for the recovery of a fee simple after 
ooci was a ProPer remedy. Green v. Liter, 8 Cranch, 
rM? \ ? V* Prince' 4 Mass., 64; Hunt v. Hunt, 3 Mete, 
t ass.), 175 ; Jackson on Real Actions, 15; Stearns on Real 

ctions, 350, 370. As to forms of writs in all actions in 
Massachusetts, Stearns, 91, 92, 200, 244.
th * because, by the Judiciary Act of Congress of 1789, 

COU j below had jurisdiction over the subject of contro-
versy and the parties.

Vol . xvi .—25 885
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5th. Because no fact in the case for the jury to consider 
was in dispute between the parties.

6th. Because the pleadings put in issue the whole subject 
in dispute and passed upon by the court and jury.

7th. Because the opinion of the State Court (which seems 
not to have at all considered the very important and essential 
feature of the will touching the large mass of real and per-
sonal property given in trust to the executor, and divisible 
in four parts) being upon the construction of a will only, had 
no binding force in the United States courts, and was entitled 
only to a confidence created by its reasoning. Lane et al. v. 
Fzc/c, 3 How., 464; Foxcraft N. Mallet, 4 How., 379; Thomas 
et al. n . Hatch, 3 Sumn., 170.

8th. That if the judgment in the State court, instead of a 
nonsuit, had been for the tenant; yet as that action was by 
writ of entry, it would be no bar to a writ of right, which 
would be a higher remedy. Stearns on Real Actions, p. 359.

9th. Because the conveyances of Samuel and others 
worked no forfeiture of the remainder given to the heirs 
of Samuel. Stearns et ux. v. Winship et ux., 1 Pick. (Mass.), 
318; 4 Kent., 255.

Commissioner’s notes to revised Statutes of Massachusetts, 
pt. 2, c. 59, § 6.

*Mr. Justice WAYNE delivered the opinion of the 
Court.

This cause has been brought to this court from the Circuit 
Court of the United States for the District of Massachusetts, 
by a writ of error.

The action is a writ of right. The demandant declares 
that he has been deforced by the tenant, Fitz Henry 
Homer, of certain premises claimed by him as his right and 
inheritance, of which he was seised in fee within twenty years 
before the commencement of his suit, at the May term of the 
Circuit Court, A. d ., 1851. A motion was made at a subse-
quent term to quash the writ, upon the ground that the 
remedy by a writ of right had been abolished by the Revise 
Statutes of Massachusetts, c. 101, § 51. The court deme 
the motion. Then the defendant, Fitz Henry Homer, who is 
tenant of a part of the land demanded, tendered the £®ne{a 
issue on a joinder of the raise, on the mere right of the e 
mandant, as to that of part of the land of which the de en 
ant is tenant; with pleas of general non-tenure as to a par 
of the demanded premises, and of special non-tenure as o . 
residue. His tender was allowed, and such pleas were e, 
upon which the counsel of the demandant joined issue.
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sequently, the defendant asked leave to amend his pleas by 
striking out the pleas of the general issue and general non-
tenure, as the same had been pleaded, which was permitted, 
and he filed a plea of joinder of the mise on the mere right, 
with pleas of non-tenure. The demandant joined issue on 
the first plea, and filed a replication averring that, from any 
thing alleged, he was not precluded from having his action 
against the defendant, because, at the time of suing out his 
writ, the tenant was tenant of the freehold, as has been sup-
posed in the writ, of all the residue of the demanded prem-
ises; and he prayed that the same might be .inquired of by 
the country. Issue having been taken upon the replication, 
the cause was tried. At the trial, the demandant put in evi-
dence the will of William Brown, dated the 26th April, 1815, 
with a codicil dated 30th May, 1816, upon which he rested 
his title. The tenant produced the record of a judgment in 
a writ of entry, brought by the defendant in error against 
the plaintiff in error, in the Supreme Judicial Court of Mas-
sachusetts, embracing the premises here demanded, and which 
had been submitted to that court on an agreement of facts, 
in which a judgment of nonsuit was directed by the court; 
and this agreement of facts and judgment the tenant offered 
in evidence as a bar or estoppel to the demandant, so far as 
the premises were identical with those claimed in this writ of 
right, and moved the court so to instruct the jury. The 
tenant then put in the deeds of William Brown, Zebiah 
C. Tilden, Sally Brown, and Samuel Livermore Brown, 
*dated May 5, 1824, who were the only children and 
sole heirs at law of William Brown, the testator, main- L 
taining that the grantors were enabled, by virtue of the will 
and codicil, to pass all the title to the demanded premises 
which the testator had at the time of his death.

tenant further moved the court to instruct the jury 
that the action could not be maintained, because writs of 
right to recover lands in the State of Massachusetts had been 
abolished by its laws.

Also, to instruct the jury that the demandant took nothing 
and codicil of William Brown, and that on the 

p eadings and facts in the case the demandant could not 
maintain this action. Another instruction was asked, namely, 

a the rights and title of the demandant, and those under 
w iom he claims to the demanded premises, or any part there- 
oh aXe barred by the Statute of Limitations of Massa- 

usetts. But the counsel for the tenant, now the plaintiff 
nrneyr°r }n ^?'8; courL stated in his argument that his other 
P jers tor instruction were not relied upon. The court 
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refused to give either of the instructions just recited and in-
structed the jury that the demandant was entitled to a verdict 
for that part of the demanded premises as to which the tenant 
had pleaded the general issue; and as to that part of the 
demanded premises to which the tenant had put in pleas of 
non-tenure, that their verdict should be for the tenant. The 
counsel for the defendant excepted to the refusals and to the 
instructions which the court gave, and the jury returned a 
verdict for the demandant, “ that on the first issue, being the 
general issue, the jury find that the said George L. Brown 
hath more mere right to have an undivided moiety of so much 
of the demanded premises as is thus described (northerly by 
Clinton street, sixteen feet; easterly by the centre of a brick-
wall, dividing the premises from land formerly of D. Packer, 
deceased, fifteen feet eight inches ; southwardly by land, for-
merly of Savage, now of Homer, the defendant, twenty-three 
feet, with the appurtenances to him and his heirs, as he hath 
above demanded the same) than the said Homer has to hold 
the same as he now holds it, as the said Brown by his afore-
said writ hath above supposed; and that the demandant was 
seised of the’same, as by him in his writ alleged. On the 
second and third issues, being upon the pleas of general and 
special non-tenure, the jury find that the said Fitz Henry 
Homer was not at the date of the writ, has not been since, 
and is not now, seised as of freehold of any part of the land 
therein described, as the said Brown by his aforesaid writ hath 
above supposed.

We think that the remedy by a writ of right for the re- 
covery *of  corporeal hereditaments in fee simple, may 
still be resorted to in the Circuit Court of the United 

States for the District of Massachusetts, though the same has 
been abolished in the courts of that State, and that the court 
did not err in instructing the jury accordingly. Such arem- 
edy existed in the courts of Massachusetts until the year 184V, 
and it became, by the Judiciary Acts of 1789 and 1702, a rem-
edy in the Circuit Court for that district; any subsequen 
legislation of the State abolishing it in its courts does not ex-
tend to the courts of the United States, because it is a mat er 
of process which is exclusively regulated by the acts ot Uon 
gress. Wayman v. Southard, 10 Wheat., 1. It is as P!’°pes? 
alone, however, that it continues in the courts of the Um e 
States, subject to the limitation prescribed by the Revise 
Statutes of Massachusetts, as to the time within wine i sue 
a remedy may be prosecuted in its courts. ,

The second instruction asked was also properly re us •
A judgment of nonsuit is only given after the appearanc 
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the defendant, when, from any delay or other fault of the 
plaintiff against the rules of law in any subsequent stage of 
the case, he has not followed the remedy which he has chosen 
to assert his claim as he ought to do. For such delinquency 
or mistake he may be nonpros’ d, and is liable to pay the costs. 
But as nothing positive can be implied from the plaintiff’s 
error as to the subject-matter of his suit, he may reassert it by 
the same remedy in another suit, if it be appropriate to his 
cause of action, or by any other which is so, if the first was 
not. Blackstone, 295; 1 Pick. (Mass.), 871; 2 Mass., 113.

It is not, however, only for a non-appearance, or for delays 
or defaults that a nonsuit may be entered. The plaintiff in 
such particulars may be altogether regular, and the pleadings 
may be completed to an issue for a trial by the jury; yet the 
parties may concur to take it from the jury with the view to 
submit the law of the case to the court upon an agreed state-
ment of facts with an agreement that the plaintiff shall be 
nonpros’d^ if the facts stated are insufficient to maintain the 
right which he claims. The court in such a case will order a 
nonsuit, if it shall think the law of it against the 'plaintiff, but 
it will declare it to be done in conformity with the agreement 
of the parties, and its effect upon the plaintiff will be pre-
cisely the same and no more than if he had been nonpros’d 
for a non-appearance when called to prosecute his suit, or for 
one of those delays from which it may be adjudged that he is 
indifferent. The Supreme Court of Massachusetts, in decid-
ing the cause submitted to it, did so in conformity to an 
agreement between the parties, but its judgment cannot be 
pleaded as a bar to the suit, though in giving it an opinion 
was expressed upon the merit of the *demandant ’s 
claim under the will of his grandfather, William *-  
Brown.

The court was also asked to instruct the jury that the 
demandant was estopped from prosecuting this action by his 
agreement in his previous suit to submit it upon a statement 
of facts. In every view which can be taken of an estoppel, 
that agreement cannot be such here, because the demandant 
does not make in this case any denial of a fact admitted by 
him in that case. He rests his title here to the demanded 
premies upon the same proofs which were then agreed by him 
o be facts. This he has a right to do. His agreement only 

os opped him from denying that he had submitted himself to 
« nonsuited, or f^at he was not liable to its consequences.

e come now to the third prayer for an instruction which 
®epied. It was that the demandant takes nothing 

er he will of William Brown, and that he has no title to
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the demanded premises or any part thereof. The land sued 
for is a part of what the testator designates in his will, the 
estate bought from Mr. Stoddard. He bequeathes the rent 
or improvement of the store upon it, with the wharf privi-
lege, to his son, Samuel L. Brown, during his natural life, 
“ and the premises to descend to his heirs.” It is here said 
that this bequest and devise was revoked by the testator in 
the codicil to his will. Care must be taken in the applica-
tion of the codicil to the will, but in our opinion the testator’s 
intention may be satisfactorily shown from the language 
which he uses in the codicil, and from its direct connection 
with one of the bequests in the will to Samuel. The latter 
will be more readily seen by a recital of all the testator’s 
bequests to Samuel, before we make the application of the 
codicil to that to which we have referred. The first bequest 
is that already stated of the rent or improvement of the store 
and wharf privilege of the Stoddard property. He then 
directs his son William, as some consideration for the differ-
ence in the value of the devise to him over that of his bequest 
to Samuel, to vest one thousand dollars in stock, the interest 
of which is to be paid to Samuel during his life and the prin-
cipal to descend to his heirs. The third bequest to Samuel 
is one fourth part of a mass of real and personal estate as it 
is mentioned in the will, and all of his other property not 
before or hereafter disposed of, as the same may be turned 
into money, with this direction to his executor, to vest one 
half of one fourth of it in stock or real estate, “ the dividend 
or rent of which is to be paid to Samuel as it may arise, and 
the principal or premises to descend to his heirs.” The tes-
tator then bequeathes to Samuel the other half of that fourth 
in money when collected to stock his farm or for other pur-

Poses* The difference between this last and the othei
-* bequests to Samuel being that he had in all of the 

others only a life-interest, and in this an unqualified and 
absolute right. Now, the question is, what qualifications 
have been made by the testator’s codicil of his bequests in 
the will to Samuel and his heirs, and whether the codicil does 
not relate exclusively to that bequest of money left to Samue 
to stock his farm and for other purposes? That must e 
determined by the language of the codicil. If that is su 
cient to indicate the testator’s meaning, we are not permi e 
to search out of it for an inference of his intention. i 
bears directly upon one of his bequests to Samuel in sue a 
way as to change it from an absolute gift into a life-in eies , 
in conformity with the prevalent intention of the tes o 
manifested throughout the body of his will, to leave to bam
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only a life-interest in any part of his estate, except as to that 
bequest of the one half of one fourth already mentioned to 
stock his farm and for other purposes, no other application of 
the codicil can be made to any other bequest in the testator’s 
will.

We learn from the codicil that Samuel had sold his farm 
between the date of the will and that of the codicil, for the 
stocking of which the testator had given to him a sum of 
money. And then the testator states his inducement for 
making the codicil to be Samuel’s apparent relinquishment 
“ of every intention to agricultural pursuits,” and that being 
absent at sea to qualify himself for a seafaring life, he con-
siders it to be more for his interest and happiness to repeal 
and revoke “ the part of my will wherein any part of my es-
tate, real or personal, is devised or bequeathed to my son 
Samuel therein named,” and in lieu thereof to bequeathe to 
him only the income, interest, or rent of the real or personal 
estate during his life. Now, excepting the unqualified be-
quest of the money to stock his farm, the testator had not, in 
either of his other bequests, left to Samuel any more than the 
income, interest, or rent or any part of his real or personal 
estate; declaring that the property or stock from which such 
rent or income might arise, should go to his heirs. With 
such corresponding intentions, both in the will and in the 
codicil, in regard to Samuel, the codicil cannot be considered 
as a revocation of the former interest given to Samuel for his 
life, and afterwards to his heirs, unless the testator has used 
language showing an express intention to exclude Samuel’s 
heirs from that which had been given to him for his life, and 
afterwards without any limitation to them. That the testa-
tor has not done. The only words in the codicil which have 
bee? in the argument to show that the testator meant 
to do so, is his uncertain declaration at the end of it, that it 
was his will that the real and personal estate out of which 

amuel was *to  have the income during his life,
th. k h* s death g° to the legal heirs. It was said *-  

at these words—the legal heirs—in connection with those 
immediately preceding, “ so that no more than the income, 
m erest, or rent of any portion of his real or personal, and 
110 , . e tee of said real, may come to the said Samuel,” meant 
no ing, unless they related to the devise of the Stoddard es- 
11$ J’,an<t to the testator’s own heirs, because in that devise it

Q &een provided already that the fee should go to the heirs 

ithout yielding to such a conclusion, it is sufficient for 
s o say, that the testator had provided that other real estate 
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might be bought out of one half of one fourth of the proceeds 
of the property left to the executor, in trust to be sold for 
the benefit of his four children, the rent of which was given 
to Samuel with a devise of it after his death to his heirs, and 
that he had given to Samuel absolutely the other half of that 
fourth, which last he meant by his codicil to revoke and to 
place upon the same footing with the rest of his estate, the 
interest or rent of which he bequeathed to Samuel for his 
life. We have been brought to this conclusion by the lan-
guage of the testator in his will and codicil. His recital of 
the causes which induced him to make the codicil, shows that 
he had a particular part of his will in view, (and not all 
those parts of it in which he had provided for Samuel,) singly 
in connection with Samuel, and that it was a consequence of 
those circumstances (the sale by Samuel of his farm and his 
intention to follow a seafaring life) which made him consider 
it to be more for his interest and happiness to revoke that 
bequest only in which he had given absolutely a sum of 
money to his son to stock his farm. The words of revocation 
are: “I do hereby repeal and revoke the part of my will 
wherein any part of my estate, real or personal, is bequeathed 
to my son, the said Samuel, and in lieu thereof do bequeathe 
to my son, the said Samuel, only the income, interest, or rent 
of said real or personal estate, as the case may be.” It is 
only by changing the words “ the part of my will ” into the 
“ parts ” of my will, that the codicil can be made to bear 
upon all of those parts of the will in which Samuel had been 
made for his life the object of that arrangement for him of 
which his father speaks in that clause of the will which con-
tains the Stoddard bequest. We think, from the language 
used by the testator, that he has bequeathed and devised to 
the heirs of Samuel all of the property in which their father 
was given a life-interest; that the codicil revokes only that 
clause of the will which contains a bequest of money abso-
lutely to Samuel, and puts it upon the same footing with his 
other bequests to Samuel, both as respects Samuel and his 
*qnn-i heirs. The instruction asked by the tenant was

-I therefore, in our opinion, rightly refused by the cour , 
and we shall direct its judgment in the suit to be affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States for 
District of Massachusetts, and was argued by counsel, 
consideration whereof, it is now here ordered and adju g 
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by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby affirmed, with costs.

The  Piqua  Branc h of  the  State  Bank  of  Ohio , 
Plainti ff  in  error , v . Jacob  Knoop , Treasur er  
of  Miami  County .

In 1845, the Legislature of Ohio passed a general banking law, the fifty-ninth 
section of which required the officers to make semi-annual dividends, and the 
sixtieth required them to set off six per cent, of such dividends for the use of 
the State, which sum or amount so set off should be in lieu of all taxes to 
which the company, or the stockholders therein, would otherwise be subject.

This was a contract fixing the amount of taxation, and not a law prescribing 
a rule of taxation until changed by the legislature.1

In 1851, an act was passed entitled, “ An act to tax banks, and bank and other 
stocks, the same as property is now taxable by the laws of this State.” The 
operation of this law being to increase the tax, the banks were not bound 
to pay that increase.

A municipal corporation, in which is vested some portion of the administra-
tion of the government, may be changed at the will of the legislature. But 
a bank, where the stock is owned by individuals, is a private corporation. 
Its charter is a legislative contract, and cannot be changed without its 
assent.2

The preceding cases upon this subject, examined, and the case of the Provi-
dence Bank v. Billing, 4 Peters, 561, explained.3

This  case was brought up from the Supreme Court of 
Ohio, by a writ of error, issued under the twenty-fifth section 
of the J udiciary Act.

In the record there was the following certificate from the 
Supreme Court of Ohio, which explains the nature of the 
case:

And thereupon, on motion of the defendant, it is hereby

1 See Ohio Life dec. Co. v. Debolt, 
post, 440.*

2 Follow ed . Dodge v. Woolsey, 18 
How., 346, 358, 360; Mechanics' Bank 
11 Id' 383 > Same v. Thomas, 
d., 385. Cited . Franklin Branch 

^ank v. State of Ohio, 1 Black, 475; 
Wnght v. Sill, 2 Id., 544; Meyer v.
I °f Muscatine, 1 Wall., 393; Von 

Hoffman v. City of Quincy, 4 Id., 554;
°f th? Friendless v. Rouse, 8 Id., 

’”8; PennsyZrania College Cases, 13 
ofA Co. v. East Saginaw, Id.,
Id ’ v‘ Penns!llvo-tiia, 21

onri Barrington v. Tennessee, 5 'Jtto, 690.
The cases upon this subject will be

found pretty fully collated in the 
notes to Gordon v. Appeal Tax Court, 
3 How., 133.

3 See also Dred Scott v. Sandford, 
19 How., 604; Jefferson Branch Bank 
v. Skelly, 1 Black, 442; Davis v. Gray, 
16 Wall., 220; Talcott v. Township of 
Pine Grove, 1 Flipp., 128, 129; Corbin 
v. Board of Comm’rs, 1 McCrary, 527 ; 
Floyd v. Blanding, 54 Cal., 46; State v. 
West R. R. Co., 66 Ga., 567; Lynn v. 
Polk, 8 Lea (Tenn.), 259, 318; Robert-
son v. Land Commissioner, 44 Mich., 
278; State v. Young, 29 Minn., 539; 
Mechanics' Bank v. City of Kansas, 73 
Mo., 558; Matheny v. Golden, 5 Ohio 
St., 361, 429. -
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