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Marshall v. Baltimore and Ohio Railroad Company.

*014-1 * Alexande r  J. Marshall , Plaint iff  in  error , 
J v. The  Baltim ore  and  Ohio  Railroad  Com -

pany ,

A citizen of Virginia may sue the Baltimore and Ohio Railroad Company in 
the Circuit Court of the United States for Maryland, and an averment that 
the defendants are a body corporate, created by the Legislature of Mary-
land, is sufficient to give the court jurisdiction.1

The constitutional privilege which a citizen of one State has to sue the citi-
zens of another State in the federal courts cannot be taken away by the 
erection of the latter into a corporation by the laws of the State in which 
they live. The corporation itself may; therefore, be sued as such.2

The preceding cases upon this subject, examined.
Where a contract was made to obtain a certain law from the Legislature of 

Virginia, and stated to be made on the basis of a prior communication, this 
communication is competent evidence in a suit upon the contract.

A contract is void, as against public policy, and can have no standing in court 
by which one party stipulates to employ a number of secret agents in order 
to obtain the passage of a particular law by the legislature of a State, and 
the other party promises to pay a large sum of money in case the law should 
pass.3

1 See note to Louisville fyc. R. R. 
Co. v. Letson, 2 How., 497.

2 Followed . Dodge v. Woolsey, 18 
How., 364; Lafayette Ins. Co. v. French, 
Id., 405; Philadelphia fyc. R. R. Co. v. 
Quigley, 21 Id., 214; Ohio 8pc. R. R. 
Co. v. Wheeler, 1 Black, 296. Re -
view ed . Railroad Co. v. Harris, 12 
Wall., 82. Cited . Covington Bridge 
Co. v. Shepherd, 20 How., 231; s. c., 
21 Id., 112; Insurance Co. v. Ritchie, 5 
Wall., 512; Paul v. Virginia, 8 Id., 
178; Pennsylvania v. Quicksilver Co., 
10 Id., 556; The Sewing Machine Co.'s 
Case', 18 Id., 575; Steamship Co. v. 
Tugman, 16 Otto, 121.

3 Followed . Meguire v. Corwine, 
11 Otto, 111; Oscam/an v. Arms Co., 
13 Id., 274; s. c., 2 Morr. Tr., 711. 
Cited . Tool Co. v. Norris, 2 Wall., 
55; Triste. Child, 21 Id., 450.

Services rendered in procuring the 
passage of an act of legislation by 
means of secret attempts to secure 
votes, or sinister or personal influ-
ences upon members, are not a legal 
consideration for a contract. Frost v. 
Belmont, 6 Allen (Mass.), 152. S. P. 
Gil v. Davis, 12 La. Ann., 219; Clip-
pinger v. Hepbaugh, 5 Watts & S. 
(Pa.), 315; Powers v. Skinner, 34 Vt., 
274. The courts refuse to enforce 
such an agreement because it furnishes 
a temptation to the person employed, 
to resort to corrupt means; and so
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tends to subject the Legislature to 
improper influences. Mills v. Mills, 
40 N. Y., 543. But a contract to pros-
ecute a claim against the government 
pending in one of the executive de-
partments, was sustained, as respects 
the objection that it was contrary to 
public policy, in Stanton v. Embry, 3 
Otto, 548. Compare Denison v. Craw-
ford County, 48 Iowa, 211. Contracts 
to pay a party for collecting evidence, 
preparing papers, or delivering argu-
ments before a congressional commit-
tee, in support of a pending bill, are 
not void. Weed v. Black, 2 MacArth., 
268. Compare Burbridge v. Fackler, 
Id., 407. Where the services con-
tracted for and rendered are partly 
those of an attorney and partly those 
of a lobbyist, and are blended as part 
of a single employment, the entire 
contract is vitiated, and no recovery 
can be had for the work done as an 
attorney. McBratney v. Chandler, L'l 
Kan., 692.

In Tool Co. v. Norris, supra, an 
agreement for compensation for pro-
curing a government contract, was 
held void as against public policy, 
without reference to the question 
whether the means contemplated or 
used were proper or not. S. P. 
penny v. French, 18 Ohio SJ., 
See also McKee v. Cheney, 52 Ho • 
(N. Y.) Pr., 144; Oscanyan v. win
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It was also void if, when it was made, the parties agreed to conceal from the 
members of the legislature the fact that the one party was the agent of the 
other, and was to receive a compensation for his services in case of the pas-
sage of the law.

And if there was no agreement to that effect, there can be no recovery upon 
the contract, if in fact the agent did conceal from the members of the 
legislature that he was an agent who was to receive compensation for his 
services in case of the passage of the law.

Moreover, in this particular case, the law which was passed was not such a 
one as was stipulated for, and upon this ground there could be no recovery.

There having been a special contract between the parties by which the entire 
compensation was regulated and made contingent, there could be no recovery 
on a count for quantum meruit.*

"Chis  case was brought up, by writ of error, from the 
Circuit Court of the United States for the District of 
Maryland.

Marshall, a citizen of Virginia, sued the Railroad Company, 
to recover the sum of fifty thousand dollars, which he alleged 
that they owed him under a special contract, for his services 
in obtaining a law from the Legislature of Virginia, granting 
to the company a right of way through Virginia to the Ohio 
River.

The declaration set out the special contract, and also con-
tained a count for a quantum meruit.

The circumstances of the case are related in the opinion of 
the court.

Inasmuch as one of the instructions of the Circuit Court 
was that if “the services of the plaintiff were to be of the 
character and description set forth in his letter to the presi-
dent of the company, dated November 17th, 1846, and the 
paper therein inclosed” no “action could be maintained on 
the contract,” it is proper, for future reference, that both of 
those papers should be inserted. They were as follows:

Letter from A. J. Marshall to L. McLane, 17 th November, 1846.
Warrenton , November 17.

* Dear  Sir  : In an interview with you a few days since, I 
promised to submit in writing a plan, by which I 
nought your much desired “ right of way ” through *-

Chester Repeating Arms Co., 15 Blatchf., 
79; s. c 103 U. S., 261; Kelly v. Dev- 

i <N- Y-) Pr-, 487/
Ihis case is also cited in Prime v.

Manuf. Co., 4 Bann. & A., 
sLeGllCa9n tC- R- R- Co. V. Lake 
The j  a.' C°-> 10 Biss., 127n.; 745 ^Mr.°ad Taxo Cases’13 Fed-ReP-> 

, 761 s. c., 8 Sawyer, 266 285*
£* Nm- c°-’ U Id ,

Plipp., 612 ; Blackburn v. 8. M. R. R. 
Co., 2 Id., 531; Thomas v. Brownsville 
$-c. R. R., 1 McCrary, 396; Western 
Union Tel. Co. v. Union Pacific R’y 
Co., Id., 428 ; Barrowcliffe v. La Caisse 
Generale des Assurance, fyc., 1 City Ct. 
Rep. (N. Y.), 152; Harris v. Simonson, 
28 Hun (N. Y.), 319; Dinsmore v. 
Philadelphia R. R. Co., 11 Phil. (Pa.), 
483.
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this State might be procured from our legislature. I here-
with inclose my views on that subject, and shall respectfully 
await your reply.

In offering myself as the agent of your company to manage 
so delicate and important a trust, I am aware I lack that 
commanding reputation which of itself would point me out 
as best qualified for such a post. Of my qualification and 
fitness it is not for me to speak; and, in consequence of the 
absolute secrecy demanded, I cannot seek testimonials of my 
capacity, lest I should excite inquiry. If your judgment 
approves my scheme, it is probable you might get satisfactory 
information respecting me by a cautious conversation with 
John M. Gordon, A. B. Gordon, Dr. John H. Thomas, or 
Joseph C. Wilson, all of your city. Without impropriety, I 
may say for myself I have had considerable experience as a 
lobby member before the legislature of Virginia. For several 
winters past I have been before that body with difficult a,nd 
important measures, affecting the improvement of this region 
of the country; and I think I understand the character and 
component material of that honorable body.

I shall have to spend six or eight weeks in Richmond, next 
winter, to procure important amendments to the charter of 
the Rappahannock Company. This will furnish reason for 
my presence in Richmond.

There is an effort in progress to divide our county, to 
which we of Warrington are violently hostile. This fur-
nishes another reason for myself, and also for one or two 
other agents, to remain in the city of Richmond during the 
winter.

Col. Wahlen and myself are interested in large bodies of 
land in western Virginia, near which the track of your rail-
road will pass. This is an ostensible reason for our active 
interference. I live in a range of country whose representa-
tion ought to be entirely disinterested on this question of the 
“ right of way.” Notwithstanding which, I believe a plurality 
of our representatives have heretofore been in opposition, 
know the influences that effected this, and am happy to say 
they will not exist next winter. . .

Edmund Broaddus, for many years a representative from 
Culpepper, a shrewd, intelligent man, influenced this lesu • 
Broaddus wTas a sort of prot^g^ of the Richmond and Janies 
River whigs; was distinguished and promoted by them, an 
habitually acted with them. His place is now -“ e....< 
Slaughter, a personal friend of mine. I should have i 
fear to carry this section of the State. . . , u

The proposed plan best speaks for itself; if you * 1D 
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*feasible, there is no time to be lost. I hope to hear 
from you at your earliest leisure. With entire respect, •- 
I am your humble servant, &c. A. J. Marshall .

I tax you with the postage as I do not wish to be known 
as in correspondence.

Document accompanying the foregoing letter.

In explanation of the plan I wish to submit, it is necessary 
to indulge some latitude of remark on the causes which have 
heretofore thwarted the just pretensions of your company.

Richmond City, the Petersburg, Richmond, and Potomac 
Railroad, the James River Canal, and the Wheeling interests, 
acting in concert, have heretofore successfully combated “the 
right of way.” These interests fall far short of a majority in 
the two branches of the Virginia legislature. There is no 
sufficient ground, in the numeric force of this antagonist in-
terest, to discourage the hope of an eventual success. On an 
examination of their arguments, based either upon justice or 
expediency, I find nothing to challenge a conviction of right, 
or an assurance of high State policy. On the contrary, stand-
ing heretofore as a disinterested spectator of the struggle, I 
have condemned the emptiness and arrogance of their preten-
sions, and felt indignant at the success of their narrow, selfish, 
and bigoted policy.

I have observed no superiority of talent, no greater zeal, or 
power of advocacy in the opposition, than in favor of the 
“ right of way.” The success of a cause before our legislature, 
having neither justice, greater expediency, stronger advocacy, 
or greater numeric strength, is matter of just amazement to 
the defeated party. The elements of this success should be 
a subject of curious and deeply anxious investigation; for 
when the cause is known, a remedy or counteracting influence 
way be readily applied. I have no idea that any dishonora- 

e measures or appliances (further than log-rolling may be
*?ave Been used to defeat the “ right of way.” As to 

og-rolhng, I am sorry to say it has grown into a system in 
our legislature. Members openly avow and act on it, and 
lever conceal their bargain, except where publicity would 

,1 opard success. No delegation are more skilful or less scru- 
in thi8 game than our western right-of-way men; so, 
secret regard, there is a stand off. It seems to me the great 
e-rrm r>° r s 8uccess is the propinquity, the presence on the 
midsf ’ Ti y°Ur °PPonents* The legislature sits in their

Vol  x n^rc^e a pressing, present out-of-• 44 $37
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door influence upon the members. If the capitol were 
located at Weston or Clarksburg, who would question suc-
cess ? The Richmond interest is ever present and ever press- 
*0-17-1 ing; her associates of the railroad *and  canal are at

J hand, and equally active. You have no counteracting 
influence, and hence the success and triumph of your oppo-
nents. If I am right in these views, your claims, resting 
alone on justice, sectional necessity, or even high State policy, 
will be urged in vain, and must become as mere sounding 
clamor in the hall, unless you meet your opponents with the 
weapons they use so successfully against yourselves. Expe-
rience shows that something beyond what you have heretofore 
done is necessary to success; and in this necessity the plan I 
have to submit has its origin.

The mass of the members in our legislature are a thought-
less, careless, light-hearted body of men, who come there for 
the “per diem,” and to spend the “per diem.” For a brief 
space they feel the importance and responsibility of their po-
sition. They soon, however, engage in idle pleasures, and, 
on all questions disconnected with their immediate constitu-
ents, they become as wax, to be moulded by the most press-
ings influences. You need the vote of this careless mass, and 
if you adopt efficient means you can obtain it. 1 never saw 
a class of men more eminently kind and social in their inter-
course. Through these qualities they may be approached and 
influenced to do anything not positively wrong, or which will 
not affect prejudicially their immediate constituency. On 
this question of the “ right of way,” a decided majority of the 
members can vote either way without fear of their constitu-
ents. On this question, therefore, I consider the most active 
influences will ever be the most successful.

Before you can succeed, in my judgment, you must reen-
force the “right-of-way ” members of the house with an active, 
interested, well-organized influence about the house. You 
must inspire your agents with an earnest, nay, an anxious wis 
for success. The rich reward of their labors must depend on 
success. Give them nothing if they fail—endow them rich y 
if they succeed. This is, in brief space, the outline 01 mj 
plans. Reason and justice are with you; an enlarged expe 
diency favors your claim. You have able advocates, an ’e 
best of the argument; yet, with all these advantages, you iav? 
been defeated. I think I have pointed out the cause. 0 
opponents better understand the nature of the tribuna e 0 
which this vast interest is brought. They act <>n inclivl 
of the body out of doors and in their chambers. Your a 
saries are on the spot, and hover around the careless ar
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of the question in vigilant and efficient activity. The contest, 
as now waged, is most unequal. My plan would aim to 
place the “ right-of-way ” members on an equality with their 
adversaries, by sending down *a  corps of agents, r*gio  
stimulated to an active partisanship by the strong lure *-  
of a high profit.

In considering the details of the plan, I would suggest that 
all practicable secrecy is desirable. It strikes me the com-
pany should have or know but one agent in the matter, and 
let that agent select the subagents from such quarters and 
classes, and in such numbers, as his discreet observation may 
dictate.

I contemplate the use of no improper means or appliances 
in the attainment of your purpose. My scheme is to surround 
the legislature with respectable and influential agents, whose 
persuasive arguments may influence the members to do you 
a naked act of justice. This is all. I require secrecy from 
motives of policy alone, because an open agency would fur-
nish ground of suspicion and unmerited invective, and might 
weaken the impression we seek to make.

In regard to the cost of all this it must necessarily be 
great. The subagency must be extensive, and of first in-
fluence and character. All your agents must be inspired by 
an active zeal and a determined purpose of success. This 
can only be accomplished for you by offers of high contin-
gent compensation.

I will illustrate this point by a single example. Were I to 
become your agent on my plan, I should like to have the ser-
vices of Major Charles Hunton, of this county. Hunton, for 
many years, was a member of our State senate. His last 
year of service was as president of that body. He is an un-
pretending man, of good understanding and excellent address.

e is a great favorite with his own party, (democratic,) and 
universally esteemed as a gentleman of highest character.

e is in modeyate circumstances, with a large family. I 
ave no doubt, if I would bear his expenses, and secure him 

a contingent of one thousand dollars, he would spend the
e,r.ln Richmond, and do good service ; but if I could 

two thousand, it would become an object of great 
ici ude. It would pay all hi$ debts and smooth the path 

lat/k*  'ancmg old age. Two thousand dollars would stimu- 
dnppnS utmost energies. If I am enabled to offer such in- 
this n]ien S’ s^ou^ have great confidence of success. Under 

nothing unless a law be passed which your 
to von ? accept. Of what value would such a law be 

easure this value, and let your own interests, in
339
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view of the high stake you play for, fix the price. There is 
no use in sending a boy on a man’s errand ; a low offer, and 
that contingent, is bad judgment; high service can’t he had 
at a low bid.

I have surveyed the difficulties of this undertaking, and 
think they may be surmounted. The cash outlay for my own 
expenses, and those of the subagents, would be heavy. I 

know the *effective  service of such agents as I would
•J employ cannot be had except on a heavy contingent. 

Taking all things into view, I should not like to undertake 
the business on such terms, unless provided with a contin-
gent fund of a least fifty thousand dollars, secured to my 
order on the passage of a law, and its acceptance by your 
company.

If the foregoing views are deemed worthy of consideration, 
I hold myself in readiness to meet any call in that behalf that 
may be made upon me. Respectfully, &c.

A. J. Marshal l .

After the evidence had been closed, the counsel for the 
plaintiff asked the court to instruct the jury as follows:

1. That there is nothing in the terms or provisions, of the 
agreement embraced in the resolution of the committee of 
correspondence, dated 12th December, 1846 (which is set 
forth in the opinion of the court) offered in evidence, which 
renders the same void, on grounds of public policy..

2. That the plaintiff is not precluded from recovering under 
the agreement aforesaid, dated 12th December, 1846, as modi-
fied by the agreement stated in the letter of 11th of Febru-
ary, 1847, by reason merely of the second proviso contained 
in the first section of the act of 6th of March, 1847, wmeh 
has been offered in evidence, provided the jury shall find tha 
the route, entering the ravine of the Ohio River at the mou 
of Fish Creek, and running so as to pass from a point in tie 
ravine of Buffalo Creek, at or near the mouth of Pile s ror<, 
to a depOt to be established by the defendant on the nort lern 
side of Wheeling Creek, in the city of Wheeling, upon mi 
nute estimates made in the manner and on the basis prescri e 
in said act, and made after full examination and instrumen a 
surveys of the feasible or practicable routes, appeared o 
the cheapest upon which to construct, maintain, an w0 
said railroad ; and provided they shall also find that  C1 J 
of Wheeling did not agree to pay the difference f)P,c0S.’j,t^. 
specified in said act, but on the contrary renounced ie 1 & 
to do so as early as the 10th of July, 1847; and, I)r0?lncp-_ 
they shall also find that said act was accepted by e

16
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holders of the defendant, as a part of its charter, on the 25th 
of August, 1847.

3. Upon the evidence aforesaid, the plaintiff prays the court 
to instruct the jury—

That if they find the contract contained in the resolution 
of the committee of correspondence of 12th of December, 
1846, and in the resolution of the committee of correspond-
ence of the 18th of January, 1847, and in the letter of Louis 
McLane of the 11th of February, 1847, aforesaid, to have 
been made with *tbe  plaintiff by the defendant; and 
also that the act of Virginia of the 6th of March, 1847, 
was passed at the session of the Legislature of Virginia for 
1846-1847,in the contract mentioned; and also that the Bal-
timore and Ohio Railroad, by the cheapest route to the city 
of Wheeling, entering the ravine of the Ohio at or north of 
Grave Creek, was ascertained, by such estimates as the law 
prescribed, to be more costly to construct, maintain, and 
work, then said road would be by the route passing into the 
ravine of the Ohio at or near the mouth of Fish Creek, and 
then to the city of Wheeling, and that the difference of said 
probable cost was then in like manner ascertained ; that the 
defendants accepted the said law within six months from the 
passage thereof; and also, that when the difference of prob-
able cost between said two routes was ascertained, according 
[to] said act, the city of Wheeling did not agree to pay to 
the defendant such difference of cost by the time specified in 
said act, and that the plaintiff did attend at Richmond dur-
ing the session aforesaid, and did then and there superintend 
and further the applications and other proceedings to obtain 
the right of way through the State of Virginia, on behalf of 
the defendant, then the plaintiff is entitled to recover, on the 
special contract contained in the instrument aforesaid, the 
value of the contingent compensation therein stipulated.
. And the defendants, by their counsel, prayed the court to 
instruct the jury that the plaintiff was not entitled to recover, 

ecause the contract, which stipulated for the payment of a 
contingent fee of fifty thousand dollars, in the event of the 
o taming from, the Legislature of Virginia such a law as is 
e9C1q^d ^iere^n; was against public policy, and void.

• -that if the jury shall believe that it was agreed between 
e parties to the said contract that the same should be kept 

l^fre ’ terms of it or otherwise, from the Legis-
n Ule °t Virginia or the public, such contract, if otherwise 

a • e"a1’ was invalid as against public policy, and the
plaintiff is not entitled to recover.

the jury find that the special contract offered in evi- 
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dence by the plaintiff was proposed to be entered into by 
plaintiff from the reasons and motives, and to be executed 
by him in the way suggested in his communication of the 
17th of November, and its inclosure, offered in evidence by 
the defendant, (if the jury shall find that such communication 
was so made by plaintiff,) and if they shall find that the con-
tract aforesaid was entered into accordingly, and that said 
contract, or plaintiff’s agency under it, was not made known 
to the Legislature of Virginia, but in fact concealed, that 
then said contract was illegal and void, upon grounds of pub-
lic policy.
*3211 *4*  That the contract between the plaintiff and de-

-* fendants of 12th of December, 1846, looked to the ob-
taining of a law authorizing the defendants to extend their 
road through the State of Virginia, to a point on the Ohio 
River as low down the river as Fishing Creek, which law 
should be afterwards accepted by the defendants with a 
determination to act under it, or to the incorporation of an 
independent company, which the defendants should deter-
mine to accept and adopt, or of whose charter they should 
become the proprietors, authorizing the construction of a rail-
road from any point on the Ohio River between the mouth 
of Little Kenawha and Wheeling, and that no such law hav-
ing been obtained, the plaintiff is not entitled to recover.

5. That the modified contract of the 11th of February 
looked to the obtaining of the passage of Hunter’s substitute, 
with the adoption of Fish Creek instead of Fishing Creek, as 
the point of striking the Ohio. That the law which was 
passed on the 6th of March, 1847, was a law which did not, 
in its terms or effect, fulfil the stipulations of the modified 
agreement of February 11th, 1847.

6. That the acceptance of the law of March 6th, 1847, by 
the defendants, even supposing it to be substantially the same 
as Hunter’s substitute, did not entitle the plaintiff to recover 
unless the jury should believe that such law was obtained 
through his agency, under the agreement with the defendants.

7. That even if the jury should believe that the law of 
March 6th, 1847, was obtained through the plaintiff’s agency, 
the plaintiff is not entitled to recover if they shall believe 
that it was accepted by the defendants in consequence of the 
waiver, by the city of Wheeling, of the privileges accorded to 
it therein, and the stipulations contained in the agreemen 
between the city of Wheeling and the defendants of Marc 
6th, 1847. _

8. That the modified agreement of February Uth,1°L ’ 
which made Hunter’s substitute, modified as stated in t
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foregoing prayer, the standard of the law which was to be 
obtained to entitle the plaintiff to the stipulated compensation, 
made it necessary that such law should give to the defend-
ants the absolute right to approach the city of Wheeling by 
way of Fish Creek; should release them from the necessity 
of continuing their road to Wheeling, unless the citjr should, 
within one year, or the citizens of Ohio county should, in the 
same time, subscribe one million dollars to the stock of the 
defendants; should enable the defendants to open and bling 
into use, as they progressed, the sections of their road as they 
were successive^ finished ; and should authorize the defend-
ants to charge, in proportion to distance, upon passengers and 
goods taken from Baltimore to Wheeling, should the road be 
continued to the *latter  place ; while the law that was pg22 
actually passed made it the right of the defendants to *-  
take the Fish Creek route depend upon its being the cheapest, 
and even then placed the defendants’ right to go to Fish 
Creek at the option of the city of Wheeling; made it imper-
ative that Wheeling should be the terminus of the road, with-
out any subscription on the part of herself or others; pre-
vented the opening of any portion of her road west of Mon-
ongahela until the whole road could be opened to Wheeling, 
and oblige the defendant to charge no more for passengers 
or tonnage to Wheeling than they charged to a point five 
miles from the river ; and that before the defendant accepted 
the law thus differing from that referred to in the modified 
agreement of February 11th, 1847, the city of Wheeling 
waived its control of the route, leaving it to depend upon 
its comparative cost, agreed to subscribe five hundred thou-
sand dollars to the stock of the defendants, and provided a 
depot for the defendants at the terminus of the road; and 
1 a(^°P^^on an(l acceptance of the law of March the 6th,
1847, thus differing from Hunter’s substitute, and induced 
by the waiver and stipulation of Wheeling, already men- 
loned, and action under it, was not such an acceptance, 

adoption, and action, as entitled the plaintiff to recover.
u. That if the jury shall believe that the plaintiff received 

rom the defendants the six hundred dollars given in evi- 
®nce in full discharge of his claims for compensation under 
ie agieement in question, then the plaintiff is not entitled to recover.

hv court refused to give the instructions as prayed, 
follows61’ or defendant, but instructed the jury as

thia*  t'me the special contract was made, upon which
U1 1S brought, it was understood between the parties 
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that the services of the plaintiff were to be of the character 
and description set forth in his letter to the president of the 
railroad company, dated November 17, 1846, and the paper 
therein inclosed, and that, in consideration of the contingent 
compensation mentioned in the contract, he was to use the 
means and influences proposed in his letter and the accom-
panying paper, for the purpose of obtaining the passage of the 
law mentioned in the agreement, the contract is against the 
policy of the law, and no action can be maintained.

2. If there was no agreement between the parties that the 
services of the plaintiff should be of the character and de-
scription mentioned in his letter and communication referred 
to in the preceding instruction, yet the contract is against the 
policy of the law, and void, if at the time it was made the 
parties agreed to conceal from the members of the Legislature 
of Virginia the fact that the plaintiff was employed by the 
*090-1 defendant, as  its agent, to advocate the passage of 
. -  the law it desired to obtain, and was to receive a com-

*
*

pensation, in money, for his services in case the law was 
passed by the legislature at the session referred to in the 
agreement.

3. And if there was no actual agreement to practise such 
concealment, yet he is not entitled to recover if he did con-
ceal from the members of the legislature, when advocating 
the passage of the law, that he was acting as agent for the de-
fendant, and was to receive a compensation, in money, in case 
the law passed.

4. But if the law was made upon a valid and legal con-
sideration, the contingency has not happened upon which the 
sum of fifty thousand dollars was to be paid to the plaintiff 
—the law passed by the legislature of Virginia being dif-
ferent, in material respects, from the one proposed to be ob-
tained by the defendant by the agreement of February 11th, 
1847 ; and the passage of which, by the terms of that con-
tract, was made a condition precedent to the payment of the 
money.

5. The subsequent acceptance of the law as passed, under 
the agreement with the city of Wheeling, stated in the evi-
dence, was not a waiver of the condition, and does not en-
title the plaintiff to recover in an action on the special con-
tract.

6. There is no evidence that the plaintiff rendered anj 
services, or was employed to render any, under any contrac » 
express or implied, except the special contract stated 111 ns 
declaration; and as no money is due to him under a
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contract, he cannot recover upon the count upon a quantum 
meruit.

And thereupon the plaintiff excepts, as well to the refusal 
of his prayers as to the granting of the instructions aforesaid 
given; and tenders this his second bill of exceptions, and 
prays that the same may be signed and sealed by the court, 
which is accordingly done day of November, 1852.

R. B. Taney , [seal .]

The first bill of exceptions was to the admissibility of the 
evidence above mentioned.

Upon these two exceptions the case came up to this court.

It was argued by Jfr. Davis and Mr. Schley, for the plain-
tiff in error, and by Mr. Latrobe and Mr. Johnson, for the de-
fendants in error.

All the points, on either side, relating to the particular 
route to be attained, are omitted, because it would be impos-
sible to explain them without maps and minute geographical 
details.

With respect to the three first instructions, the counsel for 
the plaintiff in error contended :

1. That the first instruction is erroneous—because
*a. There is no proof of any understanding between [-#094 

the parties at the time of the contract, that the ser- *-  
vices were to be of the nature mentioned in the paper No. 1.

b. No service is proposed in paper No. 1, which is against 
the policy of the law, if the paper be fairly construed.

Ihe paper describes the characters of the members, the 
conduct of the opponents of the company in influencing 
them, and the necessity of a counteracting influence out of 
doors; but it expressly disclaims all improper means and 
appliances, and the proposal is confined to “surrounding the 
legislature with respectable and influential agents, whose 
persuasive arguments may influence the members to do you 
a naked act of justice.”
, Even if the paper be open to a doubt, the law resolves 
at doubt against the conclusion of illegality, as well in ob-

ject as in means. Lewis n . Davison, 4 Mees. & W., 654.
' second instruction is erroneous—because

a‘ There is no proof of any agreement at the time of the 
con iact for the concealment of the agency of the plaintiff 
iroin the members of the legislature.

’ + Jlero *s no difference between the obligation of an 
gen o procure a law and an agent for any other purpose
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legal in itself; and the law does not avoid a contract of 
agency because it is to be kept secret.

3. That the third instruction is erroneous—because
a. There is no proof of any actual concealment.
b. In the absence of proof of disclosure, the law does not 

presume concealment.
c. The proof is that, in point of fact, the agency was so 

conducted as to be apparent to the members of the legisla-
ture without being in words disclosed.

d. It is proved that it was expressly disclosed both by the 
plaintiff and the company.

e. But in the absence of any agreement or understanding 
as to concealment, which is the hypothesis of the instruc-
tion, it is clearly erroneous to avoid the contract at the 
instance of the company for the failure of the plaintiff to 
disclose his agency. That is to avoid the contract at the 
instance of the defendants by matter subsequent entirely 
foreign to it.

f. The law does not require disclosure of an agency as 
a condition precedent to the right of the agent to recover 
from the principal.

And, upon these points, the counsel referred to the follow-
ing authorities: Davis v. Bank of Eng., 2 Bing., 393; Rich-
ardson v. Millish, 2 Bing., 229; Harrington v. Kloprogge, 4 
Doug., 5; Stiles v. Causten, 2G. & J., 49; Kalkmanv. Caus-
ten, 2 G. & J., 357; Fishmonger Co. v. Robertson, 5 Mann. &

131; Hoivdon v. * Simpson, 10 Ad. & E., 793, 800,
1 and on appeal, 9 Cl. & F., 61; Wood v. McCann, 6 

Dana (Ky.), 366; Hunt v. Test, 8 Ala., 713; Edwards v. 
Gr. J. R. R. Co., 7 Sim., 337, and on appeal, 1 Myl. & C., 
65; Vauxhall Br. Co. v. Spencer, 2 Madd., 356; Jac., 64.

Upon the principal point in the case, namely, that the con-
tract was against public policy, and therefore void, the coun-
sel for the defendant in error cited the following authorities. 
Hunt v. Test, 8 Ala., 713; Hatzfeld v. Gulden, 7 Watts 
(Pa.), 152; Clippinqer v. Hepbaugh, 5 Watts & S. (P,b)’ 
315; Wood n . McCann, 6 Dana (Ky.), 366; Faller v. Dame, 
18 Pick. (Mass.), 472.

Mr. Justice GRIER delivered the opinion of the court.
A question, necessarily preliminary to our consideration o 

the merits of this case, has been brought to the notice o 
court, though not argued or urged by the counsel.

The plaintiff in error, who was also plain tiff below, ave 
in his declaration that he is a citizen of Virginia, an 
“ The Baltimore and Ohio Railroad Company, the deien >
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is a body corporate by an act of the General Assembly of 
Maryland.” It has been objected, that this averment is insuf-
ficient to show jurisdiction in the courts of the United States 
over the “suit” or “controversy.” The decision of this 
court in the case of the Louisville Railroad v. Letson, 2 
How., 497, it is said, does not sanction it, or if some of the 
doctrines advanced should seem so to do, they are extrajudi-
cial, and therefore not authoritative.

The published report of that case (whatever the fact may 
have been) exhibits no dissent to the opinion of the court by 
any member of it. It has, for the space of ten years, been 
received by the bar as a final settlement of the questions 
which have so frequently arisen under this clause of the 
Constitution; and the practice and forms of pleading in the 
courts of the United States have been conformed to it. Con-
fiding in its stability, numerous controversies involving prop-
erty and interests to a large amount, have been heard and 
decided by the circuit courts, and by this court; and many 
are still pending here, where the jurisdiction has been as-
sumed on the faith of the sufficiency of such an averment. 
If we should now declare these judgments to have been 
entered without jurisdiction or authority, we should inflict a 
great and irreparable evil on the community. There are no 
cases, where an adherence to the maxim of “ stare decisis” is 
so absolutely necessary to the peace of society, as those which 
affect retroactively the jurisdiction of courts. For this rea-
son alone, even if the court were now of opinion that the 
principles affirmed in the case just mentioned, and that of 

The Bank v. Deveaux, 5 Cranch, 61, were not founded r#qnz» 
on right reason, we should not be justified in overrul- *-  
mg them. . The practice founded on these decisions, to say 
the least, injures or wrongs no man; while their reversal 
could not fail to work wrong and injury to many.

Besides the numerous cases, with similar averments, over 
w ich the court have exercised jurisdiction without objection, 
we may mention that of Rundle v. The Delaware and Raritan

How., 80., as one precisely in point with the pres- 
• . ,e report of that case shows that the question of
,]Uii iction, though not noticed in the opinion of the court, 
^as not overlooked, three of the judges having severally ex- 
thpSSf their opinion upon it. Its value as a precedent is 
on dt  °r6/i n°t m?rety negative. But as we do not rely only 
be ent ius^fy°nr conclusion in this case, it may not 
mio-n ?y°Per’ once again, to notice the argument used to im- 

& e correctness of our former decisions, and also to
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make a brief statement of the reasons which, in our opinion, 
fully vindicate their propriety.

By the Constitution, the jurisdiction of the courts of the 
United States is declared to extend, inter alia., to “ controver-
sies between citizens of different States.” The Judiciary 
Act confers on the circuit courts jurisdiction “in suits be-
tween a citizen of ths State where the suit is brought and a 
citizen of another State.”

The reasons for conferring this jurisdiction on the courts 
of the United States, are thus correctly stated by a contem-
porary writer (Federalist, No. 80). “It may be esteemed as 
the basis of the Union, ‘that the citizens of each State shall 
be entitled to all the privileges and immunities of the citi-
zens of the several States.’ And if it be a just principle, 
that every government ought to possess the means of execu-
ting its own provisions by its own authority, it will follow, 
that in order to the inviolable maintenance of that equality 
of privileges and immunities, the national judiciary ought to 
preside in all cases, in which one State or its citizens are op-
posed to another State or its citizens.”

Now, if this be a right, or privilege guaranteed by the Con-
stitution to citizens of one State in their controversies with 
citizens of another, it is plain that it cannot be taken away 
from the plaintiff by any legislation of the State in which 
the defendant resides. If A, B, and C, with other dormant 
or secret partners, be empowered to act by their representa-
tives, to sue or to be sued in a collective or corporate name, 
their enjoyment of these privileges, granted by State author-
ity, cannot nullify this important right conferred on those 
*8^71 wh° con^racf with them. It was *well  remarked by

-• Mr. Justice Catron, in his opinion delivered in the 
case of Rundle, already referred to, that “if the United 
States courts could be ousted of jurisdiction, and citizens of 
other States be forced into the State courts, without the 
power of election, they would often be deprived, in great 
cases, of all benefit contemplated by the Constitution ; and 
in many cases be compelled to submit their rights to judges 
and juries who are inhabitants of the cities where the suit 
must be tried, and to contend with powerful corporations, 
where the chances of impartial justice would be greatly 
against them ; and where no prudent man would engage 
with such an antagonist, if he could help it. State laws, y 
combining large masses of men under a corporate name, can 
not repeal the Constitution. All corporations, must have 
trustees and representatives who are usually citizens o 
State where the corporation is created: and these citizen 
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can be sued, and the corporate property charged by the suit. 
Nor can the courts allow the constitutional security to be 
evaded by unnecessary refinements, without inflicting a deep 
injury on the institutions of the country.”

Let us now examine the reasons which are considered so 
conclusive and imperative, that they should compel the court 
to give a construction to this clause of the Constitution, prac-
tically destructive of the privilege so clearly intended to be 
conferred by it.

“A corporation, it is said, is an artificial person, a mere 
legal entity, invisible and intangible.”

This is no doubt metaphysically true in a certain sense. 
The inference, also, that such an artificial entity “cannot be 
a citizen” is a logical conclusion from the premises which 
cannot be denied.

But a citizen who has made a contract, and has a “ contro-
versy ” with a corporation, may also say, with equal truth, 
that he did not deal with a mere metaphysical abstraction, 
but with natural persons; that his writ has not been served 
on an imaginary entity, but on men and citizens; and that 
his contract was made with them as the legal representatives 
of numerous unknown associates, or secret and dormant 
partners.

The necessities and conveniences of trade and business re-
quire that such numerous associates and stockholders should 
act by representation, and have the faculty of contracting, 
suing, and being sued in a factitious or collective name. But 
these important faculties, conferred on them by State legisla-
tion, for their own convenience, cannot be wielded to deprive 
others of acknowledged rights. It is not reasonable that 
those who deal with such persons should be deprived of a 
valuable privilege by a syllogism, or rather sophism, which 
deals subtly with *words  and names, without regard r#ooo 
t0 the things or persons they are used to represent. Loo

1Sor is it reasonable that representatives of numerous un-
known and ever-changing associates should be permitted to 
allege the different citizenship of one or more of these stock-
holders, in order to defeat the plaintiff’s privilege. It is true 
<. 4 .es® stockholders are corporators, and represented by

18 juridical person,” and come under the shadow of its 
e.* But for all the purposes of acting, contracting, and 

,]n icial remedy, they can speak, act, and plead, only through
*eu 1epiesentatives or curators. For the purposes of a suit 

PanCOn roveisy’ the persons represented by a corporate name 
orXnPPemk°nlyJ?y att°rney, appointed by its constitutional

& s. Ine individual or personal appearance of each and
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every corporator would not be a compliance with the exi-
gency of the writ of summons or distringas. Though, nomi-
nally, they are not really parties to the suit or controversy. 
In courts of equity, where there are very numerous associ-
ates having all the same interest, they may plead and be im-
pleaded through persons representing their joint interests; 
and, as in the case between the northern and southern 
branches of the Methodist Church, lately decided by this 
court, the fact that individuals adhering to each division 
were known to reside within both States of which the parties 
to the suit were citizens, was not considered as a valid objec-
tion to the jurisdiction.

In courts of law, an act of incorporation and a corporate 
name are necessary to enable the representatives of a numer-
ous association to sue and be sued. “ And this corporation 
can have no legal existence out of the bounds of the sov- 
eignty by which it is created. It exists only in contempla-
tion of law and by force of the law; and where that law 
ceases to operate, the corporation can have no existence. It 
must dwell in the place of its creation.” Bank of Augusta v. 
Earle, 13 Pet., 512. The persons who act under these facul-
ties, and use this corporate name, may be justly presumed to 
be resident in the State which is the necessary habitat pl the 
corporation, and where alone they can be made subject to 
suit; and should be estopped in equity from averring a dif-
ferent domicil as against those who are compelled to seek 
them there, and can find them there and nowhere else. If it 
were otherwise it would be in the power of every corpora-
tion, by electing a single director residing in a different State, 
to deprive citizens of other States with whom they have con-
troversies, of this constitutional privilege, and compel them 
to resort to State tribunals in cases in which, of all others, 
such privilege may be considered most valuable.

But it is contended that, notwithstanding the court in de-
ciding the question of jurisdiction, will look behind the coi- 
*q ?q -i Porate *or collective name given to the party, to fin

-1 the persons who act as the representatives, curators, 
or trustees, of the association, stockholders, or cestui que 
trusts, and in such capacity are the real parties to the con ro 
versy; yet that the declaration contains no sufficient aver 
ment of their citizenship. Whether the averment of . > 
fact be sufficient in law, is merely a question of pleading- 
the declaration sets forth facts from which the citizens ip 
the parties may be presumed or legally inferred, it is su 
cient. The presumption arising from the habitat p a 
poration in the place of its creation being conclusive as
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the residence or citizenship of those who use the corporate 
name and exercise the faculties conferred by it, the allega-
tion that the “ defendants are a body corporate by the act of 
the General Assembly of Maryland,” is a sufficient averment 
that the real defendants are citizens of that State. This 
form of averment has been used for many years. Any estab-
lished form of words used for the expression of a particular 
fact, is a sufficient averment of it in law. In the case of 
Gassies v. Ballon, 6 Pet., 761, the petition alleged that “the 
defendant had caused himself to be naturalized an American 
citizen, and that he was at the time of filing the petition re-
siding in the parish of West Baton Rouge.” This was held 
to be a sufficient averment that he was a citizen of the State 
of Louisiana. And the court say, a “ citizen of the United 
States residing in any State of the Union, is a citizen of that 
State.” They also express their regret that previous deci-
sions of this court had gone so far in narrowing and limiting 
the rights conferred by this article of the Constitution. And 
we may add, that instead of viewing it as a clause conferring 
a privilege on the citizens of the different States, it has been 
construed too often, as if it were a penal statute, and as if a 
construction which did not adhere to its very letter without 
regard to its obvious meaning and intention, would be a 
tyrannical invasion of some power supposed to be secured to 
the States or not surrendered by them.

The right of choosing an impartial tribunal is a privilege 
of no small practical importance, and more especially in 
cases where a distant plaintiff has to contend with the power 
and influence of great numbers and the combined wealth 
wielded by corporations in almost every State. It is of im-
portance also to corporations themselves that they should 
en]°y the same privileges, in other States, where local preju- 
dmesor jealousy might injuriously affect them.

With these remarks on the subject of jurisdiction we will 
now proceed to notice the various exceptions to the rulings 
of the court on the trial.

he declaration, besides a count for work and labor done 
$nc services rendered in procuring certain legislation 
in irgiuia, demands the sum of fifty thousand dollars *-  
on a special contract made with the defendants, through a 
iJ1 board of directors, dated 12th of December,1846, as follows:
hprpR11 m°ti°n; it was resolved, that the President be, and is 
nlovpd ^uthorized, in addition to the agent heretofore em- 
makn y committee for the same purpose, to employ and 

arrangements, with other responsible persons, to attend 
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at Richmond during the present session of the legislature, in 
order to superintend and further any application or other 
proceeding to obtain the right of way through the State of 
Virginia, on behalf of this company, and to take all proper 
measures for that purpose ; that he also be authorized to agree 
with such agent or agents, in case a law shall be obtained 
from the said legislature, during its present session, authoriz-
ing the company to extend their road through that State to 
a point on the Ohio River as low down the river as Fishing 
Creek; and the stockholders of this company shall afterwards 
accept such law as may be obtained, and determine to act 
under it; or, in case a law should be passed authorizing the 
construction of a railroad from any point on the Ohio River 
above the mouth of the Little Kenawha and below the city of 
Wheeling, with authority to intersect with the present Balti-
more and Ohio Railroad; and the stockholders of the Balti-
more and Ohio Railroad Company shall determine to accept 
and adopt said law, or shall become the proprietors thereof, 
and prosecute their road according to its provisions, then, in 
either of the said cases, the president shall be and is author-
ized to pay to the agent or agents whom he may employ in 
pursuance of this resolution, the sum of fifty thousand dollars, 
in the six per cent, bonds of this company, at their par value, 
and to be made payable at any time within the period of five 
years. Resolved, That it shall be expressly stipulated in the 
agreement with the said agent or agents employed pursuant to 
this resolution, and as a condition thereof, that if no such law 
as aforesaid shall pass, or if any law that may be passed shall 
not be accepted, or adopted, or used by the stockholders, the 
said agents shall not be entitled to receive any compensation 
whatever for the service they may render in the premises, or 
for any expense they may incur in obtaining such law or other-
wise.”

And also the following resolution of January 18th, 1847:
“ On motion it was unanimously resolved, that the right of 

Mr. Marshall to the compensation under the existing contract 
shall attach upon the passage of a law at the present session 
of the legislature, giving the right of way to Parkersburg 01 
to Fishing Creek, either to the Baltimore and Ohio Railroa 
Company, or to an independent company: Provided is

n company *accept  the one, and adopt an act under ie 
-> other, as contemplated by the contract.”

And also a letter from the president of the company, o 
February 11th, 1847, containing a further modification o 1 
terms as exhibited in the following extract:

“ In this crisis, if after the utmost exertion nothing e 
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can be done, if it were practicable to pass Mr. Hunter’s sub-
stitute with Fish Creek instead of Fishing Creek, we would 
not undertake to prevent the passage of such a law. We 
would then refer the whole question to the stockholders, and 
I am authorized to say that, every thing else failing, if such 
a law as is indicated pass, and the stockholders adopt it and 
act under it in the manner contemplated by the contract, 
your compensation shall apply to that as to any other aspect 
of the case.”

The defendants gave notice of the following grounds of 
defence, as those upon which they intended to rely •

“ 1. That the agreement sought to be enforced by the 
plaintiff, admitting his ability to make it out by legal proof to 
the extent of his pretensions, was an agreement contrary to 
the policy of the law, and which cannot be sustained.

“ 2. That, admitting the said agreement to be a valid one, 
which the courts would enforce, yet the plaintiff is not en-
titled to recover, because he failed to accomplish the object 
for which it was entered into.

“ 3. That the law of Virginia, which was accepted by the 
defendants after it had been modified by the waiver of the 
city of Wheeling, as mentioned in the plaintiff’s notice, was 
not obtained through the efforts of the plaintiff, but against 
his strenuous opposition, and furnishes him no ground for 
his present claim.

“ That there was a final settlement between the plaintiff 
and defendants, after the passage of the Virginia law afore-
said, which concludes him on this behalf.”

On the trial the plaintiff, after giving in evidence the 
contract as above stated, produced various letters and docu-
ments tending to show the measures pursued, and their 
result—a particular recapitulation of these facts is not nec-
essary, and would encumber the case. A very brief out-
line will suffice to an understanding of the points to be con-
sidered.

It appears that the defendants were desirous to obtain, 
from the Legislature of Virginia, the grant of a right of way 
so as to strike the Ohio River as low down as possible in 
view of a connection from thence .towards Cincinnati. It 
was the interest of the people of Wheeling to prevent, if pos- 
si le, the terminus of the road on the Ohio from being any- 
w ere else but at their city. In the winter of 1846-7 the an- 
agonist parties came into *collision  again before the 

legislature of Virginia, at Richmond. In this contest L
e p aintiff acted as general agent of the defendants, under 
e contract in question. The bills granting the desired frail- 
Vol .xvi .-23 s 8 353
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chise to the defendants were defeated in every form proposed 
by them, and a substitute, altered and amended to suit the 
interests of Wheeling, was finally passed in face of the stren-
uous opposition of the defendants.

The plaintiff afterwards admitted his defeat, and want of 
success in fulfilling the conditions of his contract. He at the 
same time demanded and received the sum of six hundred 
dollars for expenses of agents, &c. But as Wheeling and de-
fendants both desired the extension of the road to the Ohio, 
they finally agreed to a compromise, modifying the operation 
of the act under which the road has since been completed.

The defendants then offered in evidence, in support of 
their defence, on the ground of illegality of the contract, a 
letter from the plaintiff to the president of the board, dated 
17th November, 1846, with an accompanying document, in 
which plaintiff proposes himself as agent, and states his 
terms; and the course he advises to be pursued, and the 
means to be used to ensure success; and also a letter from 
the president in answer thereto, stating his inability to act on 
his individual responsibility, and inviting an interview; to-
gether, also, with a letter from the same, dated 12th of 
December, in which he says: “I am now prepared to close an 
arrangement with you on the basis of your communication of 
the 17th of November.”

The plaintiff’s objection to the admission of these docu-
ments in evidence, and the reception of them, form the sub-
ject of the first bill of exceptions.

In order to judge of the competency and relevancy of these 
documents to the issue in the case, it will be necessary to 
give a brief statement of some portion of their contents.

The letter of November 17th commences by referring to a 
former interview and a promise to submit a plan, in writing, 
by which it was supposed the much desired right of way 
through Virginia might be procured from the legislature. It 
proposes that the writer should be appointed, as agent of the 
company, to manage “ the delicate and important trust. „ It 
states that, as the business required “absolute secrecy, he 
could not safely get testimonials as to his qualifications; but 
that he had “ considerable experience as a lobby menibei 
before the legislature of Virginia, and could allege “ an os-
tensible reason ” for his presence in Richmond, and his active 
interference, without disclosing his real character and objec .

The accompanying document explains the cause of pre_ 
vious failures, and shows what remedy or counteracting m 

fluence *should  be employed. It announces a
-* “ log-rolling ” was the principal measure used to 
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feat them before. That it has grown into a system; that 
however “ skilful and unscrupulous ” the friends of defend-
ants may have been in this respect, still their opponents had 
got the advantage, being present on the ground, and “ using 
out-door influence.” That it was necessary to meet their 
opponents with their own weapons. That the mass of the 
members of the legislature were “ careless and good 
natured,” and “ engaged in idle pleasures,” capable of being 
“moulded like wax” by the “most pressing influences.” 
That, to get the vote of this careless mass, “efficient means ” 
must be adopted. That through their “ kind and social dis-
positions” they may be approached and influenced to do any 
thing not positively wrong, “ where they can act without fear 
of their constituents.” That to the accomplishment of suc-
cess it was necessary to have “ an active, interested, and well 
organized influence about the house.” That these agents 
“must be inspired with an earnest, nay, anxious wish for 
success,” “and have their whole reward depending on it.” 
“Give them nothing if they fail, endow them richly if they 
succeed.” “Stimulate them to active partisanship by the 
strong lure of high profit.”

That, in order to the “requisite secrecy,” the company 
should know but one agent, and he select the others ; that the 
cost of all this will “ necessarily be great,” as the result can 
be obtained “only by offers of high contingent compensation”; 
that “high services cannot be had at a low bid,” and that he 
would not be willing to undertake the business unless “pro-
vided with a fund of at least $50,000.”

As the contract was made “ on the basis of this communi-
cation,” there can be no doubt as to its legal competence as 
evidence to show the nature and object of the agreement. As 
parts of one and the same transaction, they may be considered 
as incorporated in the contract declared on. The testimony 
ls therefore competent. Is it relevant?

As the first three propositions, contained in the charge of 
e court, have reference to the question of the relevancy 

0 this matter to the issues, they may well be considered to-
gether. J J

They are as follows:
,. K the time the special contract was made, upon 

na i 8 su^ *s brought, it was understood between the
• ph ieS<- tbe services of the plaintiff were to be of the 

dpnfaCre+ian<^ description set forth in his letter to the presi- 
and tn t le railroa(? company, dated November 17th, 1846, 
the o e PaPer therein inclosed, and that, in consideration of 

on mgent compensation mentioned in the contract, he 
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was to use the means and influences proposed in his letter and 
*004-1 the accompanying paper, *for  the purpose of obtaining

J the passage of the law mentioned in the agreement, the 
contract'is against the policy of the law, and no action can be 
maintained.

“ 2. If there was no agreement between the parties that the 
services of the plaintiff should be of the character and descrip-
tion mentioned in his letter and communication referred to in 
the preceding instruction, yet the contract is against the policy 
of the law, and void, if at the time it was made the parties 
agreed to conceal from the members of the Legislature of 
Virginia the fact that the plaintiff was employed by the defend-
ant, as its agent, to advocate the passage of the law it desired 
to obtain, and was to receive a compensation, in money, for 
his services, in case the law was passed by the legislature at 
the session referred to in the agreement.

“ 3. And if there was no actual agreement to practise such 
concealment, yet he is not entitled to recover if he did con-
ceal from the members of the legislature, when advocating the 
passage of the law, that he was acting as agent for the defend-
ant, and was to receive a compensation, in money, in case the 
law passed.”

It is an undoubted principle of the common law, that it will 
not lend its aid to enforce a contract to do an act that is 
illegal; or which is inconsistent with sound morals or public 
policy; or which tends to corrupt or contaminate, by improper 
influences, the integrity of our social or political institutions. 
Hence all contracts to evade the revenue laws are void. Per-
sons entering into the marriage relation should be free from 
extraneous or deceptive influences; hence the law avoids all 
contracts to pay money for procuring a marriage. It is the 
interest of the State that all places of public trust should, be 
filled by men of capacity and integrity, and that the appoint-
ing power should be shielded from influences which may pie- 
vent the best selection; hence the law annuls every contiac 
for procuring the appointment or election of any person to. an 
office. The pardoning power, committed to the executive, 
should be exercised as free from any improper bias or influ-
ence as the trial of the convict before the court; conseqnen y, 
the law will not enforce a contract to pay money for soliciting 
petitions or using influence to obtain a pardon. Legisja 01s 
should act from high considerations of public duty. 1 u * 
policy and sound morality do therefore imperatively r.e(lul 
that courts should put the stamp of their disapprobation 
every act, and pronounce void every contract the ultima 
probable tendency of which would be to sully the pun y 
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mislead, the judgments of those to whom the high trust of 
legislation is confided.

All persons whose interests may in any way be affected by 
*any public or private act of the legislature, have an un- pggc 
doubted right to urge their claims and arguments, *-  
either in person or by counsel professing to act for them, be-
fore legislative committees, as well as in courts of justice. 
But where persons act as counsel or agents, or in any repre-
sentative capacity, it is due to those before whom they plead 
or solicit, that they should honestly appear in their true char-
acters, so that their arguments and representations, openly 
and candidly made, may receive their just weight and. consid-
eration. A hired advocate or agent, assuming to act in a 
different character, is practising deceit on the legislature. 
Advice or information flowing from the unbiased judgment 
of disinterested persons, will naturally be received with more 
confidence and less scrupulously examined than where the 
recommendations are known to be the result of pecuniary 
interest, or the arguments prompted and pressed by hope of 
a large contingent reward, and the agent “ stimulated to active 
partisanship by the strong lure of high profit.” Any attempts 
to deceive persons intrusted with high functions of legisla-
tion, by secret combinations, or to create or bring into opera-
tion undue influences of any kind, have all the injurious effects 
of a direct fraud on the public.

Legislators should act with a single eye to the true interest 
of the whole people, and courts of justice can give no coun-
tenance to the use of means which may subject them to be 
misled by the pertinacious importunity and indirect influences 
ot interested and unscrupulous agents or solicitors.

Influences secretly urged under false and covert pretences 
must necessarily operate deleteriously on legislative action, 
W tu' e 1 be employed to obtain the passage of private or 
public acts. Bribes, in the shape of high contingent com-
pensation, must necessarily lead to the use of improper means 
and the exercise of undue influence. Their necessary conse-
quence is the demoralization of the agent who covenants for 

em; he is soon brought to believe that any means which 
W1 1 produce so beneficial a result to himself are “ proper 
means ; and that a share of these profits may have the same 
e ec of quickening the perceptions and warming the zeal of 
in uential or “careless” members in favor of his bill. The 
siih' ° p SVch means and such agents will have the effect to 
wp  governments to the combined capital of
mpn • J coyPorations, and produce universal corruption, corn-

icing with the representative and ending with the elector. 
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Speculators in legislation, public and private, a compact corps 
of venal solicitors, vending their secret influences, will infest 
the capital of the Union and of every State, till corruption 
shall become the normal condition of the body politic, and it 
will be said of us as of Rome—“ omne Romce venale.”

*That the consequences we deprecate are not merely 
J visionary, the act of Congress of 1853, c. 81, “to pre-

vent frauds upon the treasury of the United States” may be 
cited as legitimate evidence. This act annuls all champertous 
contracts with agents of private claims.

2d. It forbids all officers of the United States to be engaged 
as agents or attorneys for prosecuting claims or from receiv-
ing any gratuity or interest in them in consideration of having 
aided or assisted in the prosecution of them, under penalty of 
fine and imprisonment in the penitentiary.

3d. It forbids members of Congress, under a like penalty, 
from acting as agents for any claim in consideration of pay or 
compensation, or from accepting any gratuity for the same.

4th. It subjects any persons who shall attempt to bribe a 
member of Congress to punishment in the penitentiary, and 
the party accepting the bribe to the forfeiture of his office.

If severity of legislation be any evidence of the practice of 
the offences prohibited, it must be the duty of courts to take 
a firm stand, and discountenance, as against the policy of the 
law, any and every contract which may tend to introduce the 
offences prohibited.

Nor are these principles now advanced for the first time. 
Whenever similar cases have been brought to the notice of 
courts they have received the same decision.

Without examining them particularly, we would refer to 
the cases of Fuller v. Dane, 18 Pick. (Mass.), 470; Hatzjie 
v. Gulden, 7 Watts (Pa.), 152; Clippinger x. Hepbaugh,J> 
Watts & S. (Pa.), 315; Wood v. McCann, 6 Dana (Ky.), 3bo; 
and Hunt v. Test, 8 Ala., 719. The Commonwealth v. Calla-
ghan, 2 Va. Cas., 460.

The sum of these cases is—1st. That all contracts for a con 
tingent compensation for obtaining legislation, or to use per 
sonal or any secret or sinister influence on legislators, is vol 
by the policy of the law. , .

2d. Secrecy, as to the character under which the agen 
solicitor acts, tends to deception, and is immoral aiid rau 
lent; and where the agent contracts to use secret innuen ? 
or voluntarily, without contract with his principal, uses s 
means, he cannot have the assistance of a court to rec 
compensation. remans is

3d. That what, in the technical vocabulary of poll i 
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termed “log-rolling,” is a misdemeanor at common law, punish-
able by indictment.

It follows, as a consequence, that the documents given in 
evidence under the first bill of exceptions were relevant to 
the issue ; and that the court below very properly gave the 
instructions under consideration.

*We now come to the last three exceptions to the [-*007  
instructions of the court, which were as follows: *-  *

“4. But if the contract was made upon a valid and legal 
consideration, the contingency has not happened upon which 
the sum of fifty thousand dollars was to be paid to the plain-
tiff— the law passed by the legislature of Virginia being dif-
ferent, in material respects, from the one proposed to be 
obtained by the defendant by the agreement of February 
11th, 1847; and the passage of which, by the terms of that 
contract, was made a condition precedent to the payment of 
the money.”

“5. The subsequent acceptance of the law as passed, 
under the agreement with the city of Wheeling, stated in 
the evidence, was not a waiver of the condition, and does not 
entitle the plaintiff to recover in an action on the special 
contract.”

“ 6. There is no evidence that the plaintiff rendered any 
services, or was employed to render any, under any contract, 
express or implied, except the special contract stated in his 
declaration; and as no money is due to him, under that 
contract, he cannot recover upon the count of quantum 
meruit.”

We do not think it necessary, in order to justify these in-
structions of the court below, or to vindicate our affirmance 
of them, to enter into a long and perplexed history of the 
various schemes of legislative action, and their results, as ex-
hibited by the testimony in the case. It would require a 
map of the country, and tedious and prolix explanations, 
©unice it to say, that after a careful examination of the ad-
mitted facts of the case, we are fully satisfied of the correct-
ness of the instructions.

1. Because the plaintiff, by his own showing, had not per- 
ormed the conditions which entitled him to demand this 

stipulated compensation.
, £hejact assembly which was passed, and afterwards 

nsec by defendant for want of better, was obtained by the 
y°ref?fcS Of3 defendants’ and in spite of the opposition of 
P aintln; and the fact that the company were compelled to 

cep the act under modifications, by compromise with their
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opponents, would not entitle, plaintiff to his stipulated re-
ward.

3. By the stipulations, of his contract he is estopped from 
claiming under a quantum meruit, as his whole compensation 
depended on the success in obtaining certain specified legisla-
tion, which he acknowledged he had failed to achieve.

The judgment of the Circuit Court is therefore affirmed, 
with costs.

Mr. Justice Catron, Mr. Justice Daniel, and Mr. Justice 
Campbel], dissented.

Mr. Justice CATRON said that he. concurred with his 
*ooq -i *brother,  Mr. Justice Campbell, in the opinion which

J he was about to pronounce, and had authorized him so 
to state. But inasmuch as reference had been made in the 
opinion of the court, which had just been delivered, to an 
opinion which he himself had given in the case of Rundle n . 
The Delaware and Raritan Canal Company, 14 How., 80, he 
felt it to be a duty to himself to remark, that he had at all 
times denied that a corporation is a citizen within the sense 
of the Constitution, and so he had declared in the opinion 
just referred to. He had there stated the necessity of the ex-
istence of jurisdiction in the federal courts as against corpora-
tions, but held that citizenship of the president and directors 
must be averred to be of a different State from the other 
party to the suit; without which averment, this court could 
not proceed, according to the settled practice of fifty years 
standing. Leston's case (which is the foundation of the new 
doctrine) contained the necessary averment within the settled 
practice, and consequently it was not necessary to give a sep-
arate opinion in that case.

He remarked, further, that according to the assumption 
that a corporation was a citizen of the State where it was in-
corporated, a company having a charter for a railroad in two 
States (and there were many such) might sue citizens of the 
State and place where the president and directors resided, 
averring that the company was a citizen of the other State, 
and vice versd. In such case the corporation could sue m 
every federal court in the Union.

Mr. Justice DANIEL.
From the opinion just delivered I must declare my dissen 

In the settlement of the discreditable controversy between 
the parties to this cause, I take no part. If I did, I shou 
probably say that it is a case without merits, either in e 
plaintiff or in the defendants, and that in such a case ey 
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should be dismissed by courts of justice to settle their dis-
pute by some standard which is cognate to the transaction in 
which they have been engaged.

My participation in this case has reference to a far different 
and more important ingredient involved in the opinion just 
announced, namely, the power of this court to adjudicate this 
cause consistently, with a just obedience to that authority 
from which, and from which alone, their being and their 
every power are derived.

Having in former instances, and particularly in the case of 
the Rundle v. Delaware and Raritan Canal Company, endeav-
ored to expose the utter want of jurisdiction in the courts of 
the United States over causes in which corporations shall be 
parties *either  as plaintiffs or defendants, I hold it to r*ggq  
be unnecessary in this place to repeat or to enlarge upon L 
the positions maintained in the case above mentioned, as they 
are presented in 14 How., 95. Indeed, from any real necessity 
for enforcing the general fundamental proposition contended 
for by me in the case of Rundle and the Delaware and Raritan 
Canal Company, namely, that under the second section of the 
third article of the Constitution, citizens only, that is to say 
men, material, social, moral, sentient beings, must be parties, 
m order to give jurisdiction to the federal courts, I am wholly 
relieved by the virtual, obvious, and inevitable concessions, 
comprised in the attempt now essayed, to carry the provision 
of the Constitution beyond either its philological, technical, 
political, or vulgar acceptation. For in no one step in the 
progress of this attempt, is it denied that a corporation is not 
and cannot be a citizen, nor that a citizen does not mean a 
corporation, nor that the assertion of a power by an individual 
outside of the corporation, and interfering with and control-
ling its organization and functions (whatever might be the 
degree of interest owned by that individual in the corpora- 
lon), would be incompatible with the existence of the cor- 

poiate body itself. Nothing of this kind is attempted. But 
an effort is made to escape from the effect of these conces-
sions, by assumptions which leave them in all their force and 
s ow that such concessions and assumptions cannot exist in 
harmony with each other.

q J1?8 has been insisted that a corporation, created by 
<. th + QCan ^ave n.° being or faculties beyond the limits 

that ®^afe 5 and if its president and officers reside within 
nrQ,r a^e s?c.h a conjuncture will meet and satisfy the 
P T]1Canien^ d°wn by the Constitution.
th a integrity, in this argument, is exposed bytne tollowing questions:
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1. Does the restriction of the corporate body within par-
ticular geographical limits, or the residence of its officers 
within those limits, render it less a corporation, or alter its 
nature and legal character in any degree?

2. Does the restriction of the corporate faculties within 
given bounds, necessarily or by any reasonable assumption, 
imply that the interest of its stockholders, either in its pro-
perty or its acts, is confined to the same limits ? If it does, 
then a change of residence by officers, agents, or stock-
holders, or a transfer of a portion of the interests of the 
latter, would destroy the qualification of citizenship depend-
ing upon locality. If it would not have this effect, then this 
anomalous citizen may possess the rights of both plaintiff 
and defendant, nay, by a sort of plural being or ubiquity, 

may be a citizen of every State in the Union, may*
-I even be a State and a citizen of the same State at the 

same time.
Again it has been said, that the Constitution has reference 

merely to the interests of those who may have access to the 
federal courts; and that provided those interests can be 
traced, or presumed to have existence in persons residing in 
different States, it cannot be required that those by whom 
such interests are legally held and controlled, or represented, 
should be alleged or proved to be citizens, or should appear 
in that character as parties upon the record. In reply to this 
proposition it may be asked, upon what principle any one can 
be admitted into a court of justice apart from the interest he 
may possess in the matter in controversy; and whether it is 
not that interest alone and the position he holds in relation 
thereto, which can give him access to any court? But, again, 
the language of the Constitution refers expressly and conclu-
sively to the civil or political character of the party litigant, 
and constitutes that character the test of his capacity to sue 
or be sued in the courts of the United States.

In strict accordance with this doctrine has been the inter-
pretation of the Constitution from the early, and what may 
in some sense be called the cotemporaneous interpretation 
of that instrument, an interpretation handed down in an un-
broken series of decisions, until crossed and disturbed by e 
anomalous ruling in the case of Letson n . The Louisville at 
road Company. • i Qlnf

Beginning with the case of Bingham v. Cabot, in the < 
Dallas, 382, and running through the cases of Turner v. 
Bank of North America, 4 Dall., 8; Turner s Admr. v. 
rille, Id., 7; Mossman v. Higginson, Id., 12; Abercrom te 
Dupuis, 1 Cranch, 343; Wood v. Wagnon, 2 Id., 1; Capron v-
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Van Noorden, 2 Id., 126; Strawbridge v. Curtis, 3 Id., 
267; The Bank of the United States n . Deveaux, 5 Id., 61; 
Hodgson v. Bowerbank, 5 Id., 303; The Corporation of New 
Orleans v. Winter, 1 Wheat., 91; Sullivan v. The Fulton 
Steamboat Company, 6 Wheat., 450—the doctrine is ruled and 
reiterated, that in order to maintain an action in the courts 
of the United States, under the clause in question, not only 
must the parties be citizens of different States, but that this 
character must be averred explicitly, and must appear upon 
the record, and cannot be inferred from residence or locality, 
however expressly stated, and that the failure to make the 
required averment will be fatal to the jurisdiction of a federal 
court, either original or appellate; and is not cured by the 
want of a plea or of a formal exception in any other form. 
But the decisions have not stopped at this point; they have 
ruled that to come within the meaning of the Constitution, 
the cause of action *must  have existed ab origine be- [-*041  
tween citizens of different States, and that the article *-  
in question cannot be evaded by a transfer of rights which, 
by their primitive and intrinsic character, were not cog-
nizable in the courts of the United States as between 
citizens of different States. See Turner v. The Bank 
of North America, already cited, and the cases of Mon- 
talet v. Murray, 4 Cranch, 46; and Gribson n . Chew, 16 
Pet., 315. It is remarkable to perceive how perfectly 
the case of Turner v. The Bank of North America covers 
that now under consideration, and how strongly and em-
phatically it rebukes the effort to claim by indirect and 
violent construction, powers for the federal courts which not 
only have never been delegated to them, nor implied by ,the 
silence of the Constitution, but still more powers assumed in 
defiance of its express inhibition. In the case last mentioned, 
the plaintiffs were well described as citizens of Pennsylvania, 
suing turner and others, who were properly described as 
citizens of North Carolina, upon a promissory note made by

-1®. endants, and payable to Biddle and Company, and 
R'mi assi§'nment, became the property of the plaintiffs.

iddle & Co. were not otherwise described than as “using 
ia e and partnership” at Philadelphia or North Carolina, 
pon an exception upon argument, taken for the first time 

in is court, Ellsworth, Chief Justice, pronounced its deci- 
im?686 wor(^s: “A Circuit Court is one of limited 
on?8 10f’ and ba.s c°gnizance not of causes generally, but 
nron °pa *eW£ sPeciady circumstanced, amounting to a small 
wnnir? 101L °* a cases which an unlimited jurisdiction 

embrace. And the fair presumption is, (not as with 
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regard to a court of general jurisdiction, that a cause is 
within its jurisdiction unless the contrary appears, but rather) 
that a cause is without its jurisdiction till the contrary ap-
pears.

This renders it necessary, inasmuch as the proceedings of 
no court can be valid farther than its jurisdiction appears or 
can be presumed, to set forth upon the record of a circuit 
court, the facts or circumstances which give it jurisdiction, 
either expressly or in such manner as to render them certain 
bv legal intendment. Amongst those circumstances it is 
necessary, where the defendant appears to be a citizen of 
one State, to show that the plaintiff is a citizen of some other 
State, or an alien ; or if, as in the present case, the suit be 
upon a promissory note by an assignee, to show that the orig-
inal promisee is so, for by a special provision of the statute it 
is his description as well as that of the assignee, which effec-
tuates the jurisdiction; but here the description given of the 
promisee only is, that he used trade at Philadelphia or North 
Carolina; which, taking either place for that where he used 
*3491 fra(^e’ contains no averment that *he  was a citizen of

-* a State other than that of North Carolina, or an alien, 
nor any thing which by legal intendment can amount to such 
an averment.” Let it be remembered, that the statute alluded 
to by Chief Justice Ellsworth is nothing more nor less than 
an assertion in terms of the second section of the third article 
of the Constitution ; and it may then be asked, what becomes 
of this awkward attempt to force upon both the Constitution 
and statute a construction which the just meaning of both 
absolutely repels? Every one must be sensible that the seat 
of a man’s business, of his daily pursuits and occupations, 
must probably, if not necessarily, be the place of his resi-
dence , yet here we find it expressly ruled, that such a com-
morancy by no just legal intendment any more than by 
express language, constitutes him a citizen of that commu-
nity or State in which he may happen to be then residing or 
transacting his business; moreover, it is familiar to every 
lawyer or other person conversant with history, that during 
the periods of greatest jealousy and strictness of the English 
polity, aliens were permitted, for the convenience and ad-
vancement of commerce, to reside within the realm and o 
rent and occupy real property; but it never was pretemie 
that such permission or residence clothed them with e 
character or with a single right pertaining to a Bn is 
subject.

Nor has the doctrine ruled by the cases just cited been ap 
plied to proceedings at law alone, in which a peculiar s no 

364



DECEMBER TERM, 1853. 342

Marshall v. Baltimore and Ohio Railroad Company.

ness or an adherence to what may seem to partake of form is 
adhered to. The overruling authority of the Constitution 
has been regarded by this court as equally extending itself 
to equitable as to legal rights and proceedings in the courts 
of the United States. Thus in the case of Course v. Stead in 
4 Dal., 22. That was a suit in equity in the Circuit Court 
of the United States for the District of Georgia, in which it 
was deemed necessary to make a new party by a supplemental 
bill. This last bill recited the original bill, and all the orders 
which had been made in the cause, but omitted to allege 
the citizenship of the newly made defendant. In this case, 
when brought here by appeal from the court below, this court 
say, in reference to the omission to aver the citizenship of the 
new party, “ it is unnecessary to form or to deliver any opin-
ion upon the merits of this cause ; let the decree of the Cir-
cuit Court be reversed.” The’ case of Jackson v. Ashton, in 
8 Pet., 148, is still more in point. This also was a suit in 
equity. The caption of the bill was in these words: “ Thomas 
Jackson and others, citizens of the State of Virginia, v. The Rev. 
William E. Ashton, a citizen of Pennsylvania J*  What said 
this court by its organ, Marshall, Chief Justice, upon this 
state of the case ? “ The title or *caption  of the bill pgqg 
is no part of the bill, and does not remove the objec- 
tion of the defects in the pleadings. The bill and proceed-
ings should state the citizenship of the parties to give the 
court jurisdiction.” In these last decisions must be perceived 
the most emphatic refutation of this newly assumed version 
of the Constitution, which affirms that, although by the lan-
guage of that instrument citizenship and neither residence 
nor property, but citizenship, the civil and political relation 
or status independently of either, is explicitly demanded, yet 
this requisition is fully satisfied by the presumption of a bene-
ficiary interest in property apart either from possession or 
right of possession or from any legal estate or title makes 
the interest thus inferred equivalent with citizenship of the 
person to whom interest is thus strangely imputed. Perhaps 
the most singular circumstance attending the interpolation 
of this new doctrine is the effort made to sustain it upon the 
rule stare decisis. After the numerous and direct author-
ities before cited, showing the inapplicability to this case 
of this rule, it would have been thought d priori that the 
very last aid to. be invoked in its support would be the 
maxim stare decisis. For this new class of citizen corpora- 
ions, incongruous as it must appear to every legal definition 

or conception, is not less incongruous nor less novel to the 
re ation claimed for it, or rather for its total want of relation
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to the settled adjudications of this court. It is strictly a 
new creation, an alien and an intruder, and is at war with 
almost all that has gone before it; and can trace its being 
no farther back than the case of Letson v. The Louisville 
Railroad Company.

The principle stare decisis, adopted by the courts in order 
to give stability to private rights, and to prevent the mischiefs 
incident to mutations for light and insufficient causes, is 
doubtless a wholesome rule of decision when derived from 
legitimate and competent authority, and when limited to the 
necessity which shall have demanded its application ; but, 
like every other rule, must be fruitful of ill when it shall be 
wrested to the suppression of reason or duty, or to the arbi-
trary maintenance of injustice, of palpable error, or of absur-
dity. Such an application of this rule must be necessarily to 
rivet upon justice, upon social improvement and happiness, 
the fetters of ignorance, of wrong, and usurpation. It is a 
rule which, whenever applied, should be derived from a sound 
discretion, a discretion having its origin in the regular and 
legitimate powers of those who assert it. It can never be 
appealed to in derogation or for the destruction of the 
supreme authority, of that authority which created and which 
holds in subordination the agents whose functions it has 
defined, and bounded by clear and plainly-marked limits. 
*044-1 * Wherever the Constitution commands, discretion

-I terminates. Considerations of policy or convenience, 
if ever appealed to, I had almost said if ever imagined in 
derogation of its mandate, b'ecome an offence. Beyond the 
Constitution or the powers it invests, every act must be a 
violation of duty, an usurpation.

There cannot be a more striking example than is instanced 
by the case before us, of the mischiefs that must follow from 
disregarding the language, the plain words, or what may be 
termed the body, the corpus, of the Constitution, to ramble in 
pursuit of some ignis fatuus of construction or implication, 
called its spirit or its intention,—a spirit not unfrequently 
about as veracious, and as closely connected with the Consti-
tution, as are the spirits of the dead with the revolving tables 
and chairs which, by a fashionable metempsychosis of the 
day, they are said to animate.

The second section of the third article of the Constitution 
prescribes citizenship as an indispensable requisite for obtain-
ing admission to the courts of the United States—-prescribes 
it in language too plain for misapprehension. This court, in 
the case of Deveaux and the Bank of the United Sta es, 
yielded obedience, professedly at any rate, to the consti u 
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tional mandate: for they asserted the indispensable requisite 
of citizenship; but in an unhappy attempt to reconcile that 
obedience with an unwarranted claim to power, they utterly 
demolished the legal rights, nay, the very existence of one of 
the parties to the controversy, thereby taking from that party 
all standing or capacity to appear in any court. This was 
ignis fatuus, No. 1. This was succeeded by the case of Letson 
v. The Cincinnati and Louisville Railroad Company, in which, 
by a species of judicial resurrection, this party (the corpora-
tion) was deterr£, raised up again, but was not restored to 
the full possession of life and vigor, or to the use of all his 
members and faculties, nor even allowed the privilege of his 
original name; but semianimate, and in virtue of some rite 
of judicial baptism, though “ curtailed of his natural dimen-
sions,” he is rendered equal to a release from the thraldom of 
constitutional restriction, and made competent at any rate to 
the power of commanding the action of the federal courts. 
I his is ignis fatuus, No. 2. Next in order is the case of 
Marshall v. The Baltimore and Ohio Railroad Company. This 
is indeed the chef d’oeuvre amongst the experiments to com-
mand the action of the spirit in defiance of the body of the 
Constitution.

It is compelled, from the negation of that instrument, by 
some necromantic influence, potent as that by which, as we 
read, the resisting Pythia was constrained to yield her vatici-
nations of an occult futurity. For in this case is manifested 
the most *entire  disregard of any and every qualifica- 
tion, political, civil, or local. This company is not *-  
described as a citizen or resident of any State; nor as having 
tor its members the citizens of any State; nor as a quasi 
citizen ; nor as having any of the rights of a citizen ; nor as 
residing or being located in any State, or in any other place. 
JMo intimation of its “whereabout” is alluded to. It is said 
° have been incorporated by the State of Maryland; but 

w lether the State of Maryland had authority to fix its locality 
or ever directed that locality, and whether that be in the 
orincognita, is no where disclosed. It is said 

a because this company was incorporated by the Legisla- 
ure oi Maryland, we may conjecture, and are bound to con- 

J c ure, that it is situated in Maryland, and must possess all 
n„VUa1 j^^ons appertaining to a citizen of Maryland to sue 
eno 6 SUe(* ln ^ie courts of the United States; and this infer- 
ino-c are C^e(^ uPon deduce, in opposition to the plead- 
thfi-’+i -e Proo*s’ an<I the arguments, all of which demonstrate, 
and « IS cP.rPora^on claims to extend its property, its powers, 

pera ions, and of course its locality, over a portion of
367
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the State of Virginia, and that it was in reference to its rights 
and operations within the latter State, that the present con-
troversy had its origin.

Thus does it appear to me that this court has been led on 
from dark to darker, until at present it is environed and is 
beaconed onward by varying and deceptive gleams, calculated 
to end in a deeper and more dense obscurity. In dread of 
the precipices to which they would conduct me, I am unwil-
ling to trust myself to these rambling lights; and if I cannot 
have reflected upon my steps the bright and cheering day-
spring of the Constitution, I feel bound nevertheless to remit 
no effort to halt in what, to my apprehension, is the path 
that terminates in ruin. And in considering the tendencies 
and the results of this progress, there is nothing which seems 
to me more calculated to hasten them than is the too evi-
dently prevailing disposition to trench upon the barrier which, 
in the creation by the several States of the federal govern-
ment, they designed to draw around and protect their sov-
ereign authority and their social and private rights; and to 
regard and treat with affected derision every effort to arrest 
any hostile approach, either indirectly or openly, to the con-
secrated precincts of that barrier. It is indeed a sad symptom 
of the downward progress of political morals, when any appeal 
to the Constitution shall fail to ‘‘ give us pause,” and to sug-
gest the necessity for solemn reflection. Still more fearful is 
the prevalence of the disposition, either in or out of office, to 
meet the honest or scrupulous devotion to its commands with 
a sneer, as folly unsuited to the times, and condemned by that 
*^481 *new'b°rn wisdom which measures the Constitution 

only by its own superior and infallible standard of 
policy and convenience.- By the disciples of this new moral-
ity it seems to be thought that the mandates or axioms of the 
Constitution, when found obstructing the way to power, and 
when they cannot be overstepped by truth or logic, may be 
conveniently turned and shunned under the denomination ot 
abstractions or refinements ; and the loyal supporters of those 
mandates may be born down under the reproach of a narrow 
prejudice or fanaticism incapable of perceiving through the 
letter, and, in contradiction of the language of the charter, 
its true spirit and intent; and as being wholly behind t ic 
sagacity and requirements of the age.

We cannot, however, resist the disposition to ask of those 
whose expanded and more pervading view can penetrate e 
yond the palpable form of the charter, what it is they mean 
to convey by the term abstraction, which is found, so we 
adapted to their purposes ? We would, with becoming mo 
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esty, inquire whether every axiom or precept, either in poli-
tics or ethics, or in any other science, is not an abstraction? 
Whether truth itself, whether justice or common honesty is 
not an abstraction ? And we would farther ask those who so 
deal with what they call abstractions, whether they design 
to assail all general precepts and definitions as incapable of 
becoming the fixed and fundamental basis of rights or of 
duties. The philosophy of these expositions may easily em-
brace the rejection of the decalogue itself, and might be par-
ticularly effectual in reference to that injunction which forbids 
the coveting of all that appertains to our neighbor. The Con-
stitution itself is nothing more than an enumeration of general 
abstract rules, promulged by the several States, for the guid-
ance and control of their creature or agent, the federal gov-
ernment, which for their exclusive benefit they were about to 
call into being. Apart from these abstract rules the federal 
government can have no functions and no existence. All its 
attributes are strictly derivative, and any and every attempt 
to transcend the foundations (those proscribed abstractions) 
on which its existence depends, is an attempt at anarchy, vio-
lence, and usurpation. Amongst the most dangerous means, 
perhaps, of accomplishing this usurpation, because its applica-
tion is noiseless whilst it is persevering, is the habitual inter-
ference, for reasons entirely insufficient, by the federal au-
thorities with the governments of the several States; and 
this too most commonly under the strange (I had almost 
called it the preposterous) pretext of guarding the people of 
the States against their own governments, constituted of, and 
administered by, their own fellow-citizens, bound to them by 
the sympathies arising from a community or identity of in-
terests, *from  intimate intercourse, and selected by 
and responsible to themselves. Or it may be said, L 
under the excuse of protecting the people of the States 
against themselves, converting the federal government in 
le erence to the States into one grand commission, “De lu- 
natico rnquirendo." The effect of this practice is to reduce 
, ?. People of the States and their governments under an 
amtual subserviency to federal power; and gives to the 
a er what ever has been and ever must be, the result of in- 
rvention by a foreign, a powerful, and interested mediator, 
e ion s share in every division. For myself I would never 
n with the lion. I would anxiously avoid his path ; and

Possible keep him from my own ; always bearing in 
n-iiwio +• ,e PreSnai}t reply told in the Apologue as having been

°k  !1S Sracious invitation to visit him in his lair; that 
111 he path that conducted to its entrance, innumera-

V OL. XVI.—24 309
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ble footprints were to be seen, yet in the same path there 
could be discerned “ Nulla vestigia retrorsum.” The vortex 
of federal incroachment is of a capacity ample enough for the 
engulfing and retention of every power ; and inevitably must 
a catastrophe like this ensue, so long as a justification of 
power, however obtained, and the end of every hope of escape 
or redemption can, to the sickening and desponding sense, in 
the iron -rule of stare decisis, be proclaimed. A rule which 
says to us, “ The abuse has been already put in practice ; it 
has, by practice merely, become sanctified; and may therefore 
be repeated at pleasure.” The promulgation of a doctrine 
like this does indeed cut off all hope of redress, of escape, or 
of redemption, unless one may be looked for, however remote, 
in a single remedy—that sharp remedy to be applied by the 
true original sovereignty abiding with the States of this 
Union, namely, a reorganization of existing institutions, such 
as shall give assurance that if in their definition and anounce- 
ment their rights can, by their appointed agents, be esteemed 
as abstractions merely, yet in the concrete, that is, in the ex-
ercise and enjoyment, those rights are real and substantive, 
and may neither be impaired nor denied.

My opinion is, that this cause should have been dismissed 
by the Circuit Court for want of jurisdiction, and should now 
be remanded to that court with instruction for its dismission.

Mr. Justice CAMPBELL.
I dissent from that portion of the opinion of the court which 

affirms the jurisdiction of the Circuit Court in this case. The 
question involves a construction of a clause in the Constitu-
tion, and arises under circumstances which make it proper that 
I should record the reasons for the dissent.
*040-1 *The  conditions under which corporations might be

-* parties to suits in the courts of the United States en-
gaged the attention of this court not long after its organiza-
tion. At the session of the court, in 1809, three cases exhib-
ited questions of jurisdiction in regard to them, under three 
distinct aspects. The Bank of the United States v. Deveaux, 
was the case of a corporation plaintiff, whose corporators were 
described as citizens of Pennsylvania suing a citizen of Georgia 
in the Federal Court of that State. The case of Wood v. 
Maryland Insurance Company, was that of a . corporation 
defendant, whose corporators were properly described,- sued in 
the State of its charter. And the case of Hope Insurance 
Company v. Boardman, was that of a “legally incorpoia e 
body,” sued in the State from which it derived its char er. 
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and was “ legally established,” but of whose corporators there 
was no description, 5 Cranch, 57, 61, 78.

The cases were argued together by counsel of eminent 
ability, with preparation and care, and were decided by the 
court with much deliberation and solemnity. Chief Justice 
Marshall declared the opinion of the court to be “that the 
invisible, intangible, and artificial being, the mere legal entity, 
a corporation aggregate, is certainly not a citizen, and conse-
quently cannot sue or be sued in the courts of the United 
States unless the rights of the members in this respect can be 
exercised in the corporate name.” As it appeared in the two 
cases first mentioned that the corporators might sue and be 
sued in the courts of the United States under the circum-
stances of the cases, the court on those cases treated them “ as 
a company of individuals who, in transacting their joint con-
cerns, had used a legal name,” and for the reason “ that the 
right of a corporation to litigate depended upon the charac-
ter (as to citizenship) of the members which compose it, and 
that a body corporate cannot be a citizen within the meaning 
of the Constitution. The judgment in the last .case was re-
versed for want of jurisdiction.”

In Sullivan v. Fulton Steamboat Company, 6 Wheat., 450, 
the defendant was described as a body corporate, incorporated 
by the Legislature of the State of New York, for the purpose 
of navigating, by steamboats, the waters of East River or 
Long. Island Sound, in that State.” This corporation was 
sued in New York. Upon appeal, this court determined that 
the Circuit Court had no jurisdiction of the defendant. In 
Breithaupt v. The Bank of Georgia, that corporation was 
sued in that State, but this court certified “that as the bill 
did not aver that the corporators of the Bank of Georgia are 
citizens of the State of Georgia, the Circuit Court had no ju-

ption the case.” In the Vicksburg Bank v. Slocomb, 
14 Pet., 60, a corporation was sued by a citizen of a different 
State, in the State of its *charter,  but it appearing by 
plea, that two of its corporators were citizens of the •-

State as.the plaintiff, this court declined jurisdiction for 
e federal tribunals. This was in accordance with the cir-

cuit decisions, 4 Wash. C. C., 597; 3 Suran., 472; 1 Paine; 
293 q  r doctrine was repeated in Irvine v. Lowrey, 14 Pet.,

• Such was the condition of the precedents in this court 
w en, in 1844, the case of Louisville Railroad Company n . 

e son, 2. How., 497, arose. The case was one of a New 
Stif ? a^ntiff suing a South Carolina corporation, in that 
bv tj ’ an<* Ascribing its corporators as citizens. It appeared 
y p ea, among other things, not material to the present dis-
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cussion, “ that two of the corporators were citizens of North 
Carolina.”

In similar pleas, before this, it had appeared that the cor-
porators belonged to the State of the adverse party, and con-
sequently were within the exclusion of the eleventh section 
of the Judiciary Act of 1789. In the present case the plain-
tiff was a citizen from a different State from these corporators. 
The court notices this fact as a peculiarity. “The point,” 
they say, “has never before been under the consideration of 
this court. We are not aware that it ever occurred in either 
of the circuits until it was made in this case. It has not then 
been directly ruled in any case.” The court proceeded then 
to decide that there was jurisdiction under the Constitution, 
for the parties were citizens of different States, and that the 
Judiciary Act did not exclude it. Thus was this point in the 
plea disposed of, upon grounds which unsettled none of the 
cases before cited. The court avows this, and says, “that 
the case might be safely put upon these reasonings,” con-
ducted “in deference to the doctrines of former cases.” It 
then proceeds, “ but there is a broader ground, upon which we 
desire to be understood upon which we altogether rest our 
present judgment, although it might be maintained upon the 
narrower ground already suggested. It is, that a corporation 
created by and doing business in a particular State, is to be 
deemed, to all intents and purposes, as a person, although an 
artificial person, an inhabitant of the same State, for the pur-
poses of its incorporation, capable of being treated as a citizen 
of that State, as much as a natural person.”

Since the decision of Letson's case, there have been cases 
of corporations, suing in the federal courts beyond the State 
of their location, and suing and being sued in the State of 
their location, in which this question might have been con-
sidered in this court. But there was no argument at the bar, 
and no notice of it in the opinion of the court. In one oi 
these, one of the six judges who assisted in the decision of 
Letson's case expressed strongly a disapprobation of its doc- 
*3501 ^r*ne’ while another limited *the  conclusions of the

-i court to the decision of the case then before it. Run-
dle v. Delaware Canal Company, 14 How., 80. t

The case of the Indiana Railroad Company v. Michigan 
Railroad Company, 15 How., 233, presented the question now 
before us, and at the time I was favorable to its reexaimna 
tion ; but this was expressly waived by the court, and the case 
decided upon another question of jurisdiction.

In the case of the Methodist Church, there was but one cor 
poration before the court as a party. The two corpora or 
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who composed that were defendants in their corporate, as well 
as individual capacity. The citizenship of all the parties to 
the record was legally declared; and the parties to the record 
legally represented, all the interests of the voluntary associa-
tion at issue. In reference to jurisdiction, Justice Washing-
ton says, “the cases of a voluntary association, trustees, 
executors, partners, legatees, distributees, parishioners, and 
the like, are totally dissimilar to a corporation, and this dis-
similarity arises from the peculiar character of a corporation, 
(4 Wash. C. C., 595,) and this is clear by the decisions of this 
court. 4 Cranch, 306 ; 8 Wheat., 642.

I have been thus specific in the statement of the precedents 
in the court, that it may appear that this dissent involves no 
attempt to innovate upon the doctrines of the court, but the 
contrary, to maintain those sustained by time and authority 
in all their integrity.

The declaration before us describes the defendant “as a 
body corporate by act of the General Assembly of Maryland,” 
and corresponds therefore with the cases cited from 5 Cranch, 
57; 6 Wheat., 450; 1 Pet., 238; and in those cases jurisdic-
tion was first questioned and disclaimed in this court. These 
cases were not cited in Letson's case, and are decisive of this.

If we search the record for facts to sustain the jurisdiction, 
we can collect that the defendant has been recognized as a 
body corporate by the Legislature of Virginia, is cornmorant, 
and transacts business there by its authority, lias for its cor-
porators citizens and a city of that State, and that the plain-
tiff is also a citizen of Virginia. If these facts are considered 
with reference to the question of jurisdiction, all the cases 
decided by this court on this subject have principles which 
would exclude it. Even Letson’s case prescribes, that the 
corporation should carry on its business in the State of its 
charter, and that case hardly contemplated an estoppel, such 
as is described in the opinion of the court.

l am compelled to consider this case as uncontrolled by the 
eclaration of doctrine in Letson's case; nor do I consider 
he cases in which the decision of the question has been 

waived as obligatory. I cannot look for the conclusions of 
is court or *any  of its members, except from the 

public, authorized and responsible opinions delivered *- 0 
ieie in cases legitimately calling for them. For this conclu- 
j10n’. 2^ve sanction of the highest authority. Chief 
us ice Marshall, replying to the argument that corporations 
n er no circumstances, and by no averment, could be a party 

ha^tk" in c°nrts of the United States, says, “repeatedly
8 is court decided cases between a corporation and an in-
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dividual without feeling a doubt of its jurisdiction,” and adds, 
“ those decisions are not cited as authority, for they were made 
without a consideration of this particular point.”

The inquiry now presented is, shall I concur in a judgment 
which removes the ancient landmarks of the court, in reference 
to its jurisdiction, and which it established with care and soleni- 
nity, and maintained for so long a period with consistency and 
circumspection ? I am compelled to reply in the negative.

A corporation is not a citizen. It may be an artificial per-
son, a moral person, a juridical person, a legal entity, a 
faculty, an intangible, invisible being; but Chief Justice 
Marshall employed no metaphysical refinement, nor subtlety, 
nor sophism, but spoke the common sense, “ the universal 
understanding,” as he calls it, of the people, when he declared 
the unanimous judgment of this court, “ that it certainly is 
not a citizen.”

Nor were corporations within the comtemplation of the 
framers of the Constitution when they delegated a jurisdiction 
over controversies between the citizens of different States. 
The citation by the court from the Federalist, proves this. 
It is said by the writers of that work, “that it may be 
esteemed as the basis of union that the citizens of each State 
shall be entitled to all the immunities and privileges of citi-
zens of the several States.” And if it be a just principle that 
every government ought to possess the means of executing 
its own provisions, by its own authority, it will follow that, 
in order to the inviolable maintenance of that equality of 
immunities and privileges to which citizens of the Union will 
be entitled, the national judiciary ought to preside in all cases 
in which one State or its citizens are opposed to another 
State or its citizens. Thus to administer the rights and 
privileges of citizens of the different States, held under a con-
stitutional guaranty, when brought into collision or contro-
versy—rights and immunities derived from the constitutional 
compact, and forming one of its fundamental conditions, was 
the object of this jurisdiction. The commonplace, that it re-
sulted as a concession to the possible fears and apprehensions 
of suitors, that justice might not be impartially administere 
in State jurisdiction, soothing as it is to the official sensibi - 
ities of the federal courts, furnishes no satisfactory explana-
tion of it. ,. ,

*Hence the interpretation of that instrument whic
-I transferred to the artificial persons created by b a 

legislation, the rights or privileges of the corporators, deri'e 
from the Constitution of the United States, as citizens o 
Union, and held independently and without any relation
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their rights as corporators—was, to say no more, a broad and 
liberal interpretation. Nor did the court in Deveaux's case 
affect the least self-denial or diffidence in making the bounds 
of its power. It declared that “ the duties of the court, to 
exercise a jurisdiction where it is conferred, and not to usurp 
it where it is not conferred, are of equal obligation,” and in 
this spirit rejected a jurisdiction over a case exactly like the 
present.

The doctrine of the court in Earle's case, 13 Pet., 519, and 
Runyan's case, 14 Pet., 122, to the result that corporations 
have no extraterritorial rights, but that the legal exercise of 
their faculties, extraterritorially, was the effect of a rule of 
comity among the States, dependent upon their policy and con-
venience, and revocable at their pleasure, was in harmony with 
these judgments of the court, and the constitutional principles 
1 have stated. The administration of the rules of domestic 
policy adopted by the several States, in reference to these 
artificial creatures of a domestic legislation, belonged to State 
jurisdictions, and were ascertainable from its laws and judicial 
interpretations. But when, from the later case of Letson, it 
was supposed that these legal entities had a status which ad-
mitted them to the federal tribunals by a constitutional 
recognition, the inquiry at once arose, for what purpose was 
this privilege held? The interdependence between the sec-
tions of the Constitution which defined the privileges and im-
munities of citizens of the Union, and the jurisdiction of the 
federal courts in controversies between citizens of the States, 
was known and felt. It was argued that the capacity to sue 
was only a consequent of the right to contract, to hold prop-
erty, and to perform civil acts. They commenced, therefore, 
an agitation of the State courts for their rights as “ citizens 
of the Union.” The Supreme Court of Kentucky, (12 B. Mon. 
(.)•), 212,) repelling these pretensions and exposing their 
perilous character, thus refers to Letson's case, which had 
ieen relied on for their support: “There are some expres-

sions in that opinion which indicate that corporations may 
e regarded as citizens to all intents and purposes. But in 

saying this, the court went far beyond the question before 
em, and to which it may be assumed that their attention 

was Particularly directed.” So, too, in New Jersey, 3 Zab.
was argued that the existence of the extrater- 

. °Fia .J1 guts of corporations “is not now a question of com- 
United States, but a constitutional principle inca-

pable of being altered by State legislation.”
ehncJA °Plr?i(P'!s from jurists of preeminence in Massa- rtQKg chusetts and New York were laid before the court to 353 
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sustain the argument founded upon the relaxing doctrines of 
this court.

Thus the introduction of the new subjects of doubt, con-
test, and contradiction, is the fruit of abandoning the con-
stitutional landmarks.

Nor can we tell when the mischief will end. It may be 
safely assumed that no offering could be made to the wealthy, 
powerful, and ambitious corporations of the populous and 
commercial States of the Union so valuable, and none which 
would so serve to enlarge the influence of those States, as the 
adoption, to its full import, of the conclusion, “ that to all 
intents and purposes, for the objects of their incorporation, 
these artificial persons are capable of being treated as a citi-
zen as much as a natural person.”

The Supreme Court of Kentucky says, truly, “The apparent 
reciprocity of the power would prove to be a delusion. The 
competition for extraterritorial advantages would but aggran-
dize the stronger to the disparagement of the weaker States. 
Resistance and retaliation would lead to conflict and confusion, 
and the weaker States must either submit to have their policy 
controlled, their business monopolized, their domestic institu-
tions reduced to insignificance, or the peace and harmony of 
the States broken up and destroyed.” To this consummation 
this judgment of the court is deemed to be a progress. The 
word “ citizen,” in American constitutions, state and federal, 
had a clear, distinct, and recognized meaning, understood by 
the common sense, and interpreted accordingly by this court 
through a series of adjudications.

The court has contradicted that interpretation, and applied 
to it rules of construction which will undermine every limita-
tion in the Constitution, if universally adopted. A single 
instance of the kind awakens apprehension, for it is regarded 
as a link in a chain of repetitions.

The litigation before this court, during this term, suffices 
to disclose the complication, difficulty, and danger of the con-
troversies that must arise before these anomalous institutions 
shall have attained their legitimate place in the body politic. 
Their revenues and establishments mock at the frugal and 
stinted conditions of State administration ; their pretensions 
and demands are sovereign, admitting impatiently interference 
by State legislative authority. And from the present case 
we learn that disdainful of “the careless arbiters °* ,a ? 
interests, they are ready “to hover about them ” in “efficien 
and vigilant activity,” to make of them a prey; and, o 
accomplish this, to employ corrupting and polluting ap 
pliances.
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*1 am not willing to strengthen or to enlarge the peoci 
connections between the courts of the United States *-  
and these litigants. I can consent to overturn none of the 
precedents or principles of this court to bring them within 
their control or influence. I consider that the maintenance 
of the Constitution, unimpaired and unaltered, a greater good 
than could possibly be effected by the extension of the juris-
diction of this court, to embrace any class either of cases or 
of persons.

Mr. Justice Catron authorizes me to say that he concurs in 
the conclusions of this opinion.

Our opinion is, that the judgment of the Circuit Court 
should be affirmed for the want of jurisdiction.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Maryland, and was argued by counsel. On con-
sideration whereof it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby affirmed, with costs.

Fitz  Henry  Homer , Plaint iff  in  error , v . Geor ge  L. 
Brow n .

In April, 1815, William Brown of Massachusetts, made his will by which he 
made sundry bequests to his youngest son, Samuel. One of them was of 
tiie rent or improvement of the store and wharf privilege of the Stoddard 
property, during his natural life, and the premises to descend to his heirs. 
After two other similar bequests, the will then gave to Samuel, absolutely, 
a share in certain property when turned into money.

n May, 1816, the testator made a codicil, revoking that part of the will 
w erein any part of the estate was devised or bequeathed to Samuel, and 
in ieu thereof, bequeathing to him only the income, interest, or rent. At 
his decease it was to go to the legal heirs.
n er the circumstances of this will and codicil, the revoking part applied 
?n|y to such share of the.estate as was given to Samuel, absolutely; leaving 
in e Stoddard property a life estate in Samuel, with a remainder to his 

eirs, which remainder was protected by the laws of Massachusetts until 
oamuel’s death.

t- the death of Samuel the title to the property became vested in fee simple 
in the two children of Samuel.
h;o°f these children had a right to bring a real action by a writ of right for 
his undivided moiety of the property.
Jd^t right was abolished by Massachusetts, in 1840, but was previously 
bv M d aV process by the aets of Congress of 1789 and 1792. Its repeal 
UniteTSates8!^8 "Ot repeal H aS a process in the Circuit Court of the

1 Cit ed . Ex  parte Boyd, 15 Otto 651.
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