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this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby affirmed, with costs 
and interest until paid, at the same rate per annum that sim-
ilar judgments bear in the courts of the State of Maryland.

*^01 *J°HN C. Yerger , Appellant , v . William  H.
Jones , and  Robert  S. Brand on , Executors  of  

Will iam  Brando n , deceas ed .

Where a person who was acting as guardian to a minor, but without any legal 
authority, being indebted to the minor, contracted to purchase real estate 
for the benefit of his ward, and transferred his own property in part pay-
ment therefor, the ward cannot claim to receive from the vendor the amount 
of property so transferred.

He can either complete the purchase by paying the balance of the purchase-
money, or set aside the contract and look to his guardian for reimburse-
ment ; but in the absence of fraud, he cannot compel the vendor to return 
such part of the purchase-money as had been paid by the guardian.1

This  was an appeal from the District Court of the United 
States for the Northern District of Alabama, sitting as a court 
of equity.

It was a bill filed by John C. Yerger, a minor, suing by his 
next friend, against William Brandon in his lifetime, and 
after his death revived against his executors.

The material facts in the case were not disputed; but the 
controversy depended upon the construction put upon those 
facts. ,

In 1835, Albert Yerger, the father of the appellant, and a 
citizen of Tennessee, made a nuncupative will and died, n 
this will he expressed his desire that, with certain exceptions, 
all his property should be equally divided between his wi e 
and son. There was also this clause in it; and he also s a e 
he wished Col. James W. Camp to manage his plantation, an 
to have discretionary power as to its management, and o s 
it if he thought it most beneficial to do so; and he esir , 
and declared his will to be, that his son should have is p 
tation. ,

Camp removed into Madison county, Alabama, a 
period which is not exactly stated in the record, bu Pr0

1 Cite d . Carter v. Nat. Bank of 
Lewiston, 71 Me., 452.

As to the right of a cestui que trust to 
follow the trust property into the 
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hands of a transferee
tee, see notes to Oliver v. Piatt, 3 How, 
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about 1837. He carried with him some eight or ten negroes, 
which belonged to the boy.

In August, 1842, and May, 1843, Camp executed two deeds 
of trust to James W. McClung, for the benefit of certain 
creditors.

On the 14th of August, 1843, McClung had a sale of the 
property, when William Brandon purchased the tract of land 
upon which Camp lived, containing nine hundred and sixty 
acres.

On the 23d of August, 1843, Camp made an arrangement 
with Brandon to this effect, viz. that Camp should repurchase 
the land from Brandon for eight thousand dollars, give his 
note for that sum payable in two years with interest, and 
convey *certain property to him as security. Bran- r*o-i 
don, on his part, gave to Camp a bond of conveyance. *-

The language made use of in these instruments was as fol-
lows :

In the first it is said “Whereas the said James W. Camp, 
as guardian of said John C. Yerger, and for the benefit of 
said John C. Yerger, hath this day purchased, &c., &c., &c.”

The note was as follows:

Hunts vil le , August 23,1843.
Within two years from the date above, I, James W. Camp, 

as guardian of John C. Yerger, promise to pay William Bran-
don eight thousand dollars with interest from date, being the 
W’irDt wh*ch U as guardian, have agreed to give the said 
William Brandon for the tract of land whereon I now live, 
tor the benefit of said John C. Yerger.

In testimony whereof I hereunto set ray hand and seal.
James  W. Camp , [seal .]

1 conve.Xance to Brandon to secure the above note in- 
C u a considerable amount of personal propertv, and ran as follows: r
said°Wur and h°lcl all the above described property to 
_ • . J“iaiu Brandon, his executors, administrators, or 
shnU1^ i 01^Ver' ..Upon trust, nevertheless, that said Brandon 
nronpri 11®me^a^e possession of all the above described 
all ie gather said crops and sell them, and
nrivato ° i 61 ProPerty above described, either at public or 
Brandon*^ 61 aS ma- aPPear best, for ready money; that said 
coninpuMf^ out of the proceeds of sales reasonable 
trust herph°n ^°r his trouble and expense in executing the 
residue of ^.^leafe(f5 and the said Brandon shall apply the

Vol  xvt L_proceeds to the payment, as far as they will 
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extend, of the debts first above mentioned, all to be done as 
early as practicable ; and the said William Brandon hereby 
covenants, to and with the said James W. Camp, that he, the 
said William Brandon, will faithfully execute the trusts above 
reposed in him, but without being responsible for losses 
beyond his control.

From August, 1843, to January, 1845, Brandon continued 
to make sales of the property, sometimes at public auction 
and sometimes at private sale.

On the first of January, 1844, Camp made out an account 
between himself and Yerger, by which it appeared that he 
owed Yerger on that day, (chiefly for the hire of negroes,) 
$8,017.29.

In 1845, Camp died insolvent.
On the 4th of October, 1847, Yerger filed his bill, reciting 

most of the above facts, and charging
*09-1 *That  Camp, as guardian of complainant, contracted

-• on 23d of August, 1843, with the defendant, to pur-
chase of defendant for the use of complainant, certain real 
estate mentioned in the bond of conveyance, executed by de-
fendant to Camp, as guardian. The complainant charges 
that Camp had no authority by the laws of Alabama to con-
vert his ward’s personal into real estate, at least without the 
direction of a court of equity, which was not obtained; and 
that said contract was prejudicial to the complainant, as the 
property was not worth more than half of what Camp, as 
guardian, agreed to give for it; that to secure the paymen , 
Camp, on 23d August, 1843, executed a deed of trust, nlec 
with the bill. By sales of property under this deed of trust, 
and otherwise, Camp paid the defendant 5 or $6,000 on ac 
count of the purchase, and the present bill alleges, that iese 
payments are to be regarded in equity as payments ma eon 
account of the complainant, and out of funds in the han s 0 
Camp as his guardian ; that he is entitled to have the con rac 
rescinded and the money previously paid to defendant pai 
complainant with interest; that Camp died in Alabama 
9th October, 1845, wholly insolvent, and there was ’lo actmii - 
istration upon his estate. The bill further states, 11a ie 
fendant claims a large balance on account of the con rac ., 
which complainant would be responsible in case ie co 
is binding. , .

The defendant, William Brandon, put in his ans ■> 
ting the Exhibit C to bill, and the sale of the ’fi p jee(i 
contract thereby shown ; and also Exhibit D 0 u , Drop_ 
of trust from Camp to him, stating that he soldall the pro^ 
erty embraced in that deed (except a few ar
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to) for 85,234.23, and retained out of said proceeds, agreeably 
to the provisions of the deed, 81,868.47, as a reasonable com-
pensation for gathering the crops and selling the property, 
and refers to his Exhibit H, as his account of sales, with his 
charges for expenses and trouble. He then states, that a 
short time after the execution of the deed of trust, two parties 
having executions against Camp, levied upon certain articles 
contained in the deed of trust; for which they and the sheriff 
levying, were sued by the defendant, and judgment for 
81,607.38 obtained against them, which sum the defendant 
collected; but he claims that counsel-fees for prosecuting that 
matter, the amount of which is not yet ascertained, should 
be deducted from the amount of the judgment; states that, 
with these exceptions, nothing else had been received by him 
on account of the land, and there still remained a balance 
due; admits that Camp died insolvent; that at the time of 
his death, and for many years previous, he resided in Ala-
bama ; he died intestate, and no administration had ever 
*been taken out upon his estate; that complainant’s r*oo  
father lived in Tennessee, and there died, while the b 
complainant was quite a small boy, and that he is a minor; 
that, some years ago, Camp brought complainant to Alabama, 
“where he kept and treated him as a member of his family, 
and seemed to control him and his property.” But he denies 
that Camp was ever appointed guardian of the complainant, 
either by any court, or the will of the father; or that he ever 
was his guardian. The contract for the land and the deed of 
rust securing the purchase-money, were both made in Ala- 
ama, and all the property embraced in the latter, and sold 

un ei said deed, belonged to Camp individually, and not in 
the capacity of guardian.

e stages: The purchase was made by Camp, to be paid 
or out of his own individual property, and not out of that of 

comp am ant. The land was worth what Camp agreed to pay, 
qai Was no frau(l contemplated by the purchase or the 
tliju m “®ron tbc part of Camp or the defendant. He insists 
and < 1S i*-  f°r balance of the purchase-money is binding, 
convert i reac^ness, upon the payment of the balance, to 
neces^t e bind according to the contract; suggesting the 
to theVii Camps personal representative a party
be dismissed^ a^ fraud and combination, prays to
withVnef ^ovember, 1852, the court dismissed the bill 

’ and the complainant appealed to this court.
Th a

cause was argued by Mr. liaverdy Johnson, and Mr. 35
35
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Reverdy Johnson, Jr., for the appellant, and Mr. Badger, for 
the appellees.

The counsel for the appellant made the following points:
1st. The bill and answer showing that Camp, the guardian, 

died insolvent, and that there was no administration upon his 
estate, the bill is not defective for want of his personal repre-
sentative as a party. 1 Story, Eq. Pl., § 91.

2d. The relation of guardian and ward subsisting in fact 
between Camp and the complainant, (though Camp may never 
have been legally appointed guardian,) Brandon dealing with 
the guardian, as such, and having, therefore, full noticS of the 
fiduciary capacity in which he acted, cannot in equity, while 
seeking to maintain the contract, deny the existence of the 
guardianship. 1 Story, Eq. Jur., § 511; 2 Id., § 1356; Field 
v. Schieffelin, 7 Johns. (N. Y.) Ch., 150; Lloyd v. Exr of 
Cannon, 2 Desaus., 232; Drury v. Connor, 1 Har. & G. 
(Md.), 220 ; Bibb v. McKinley, 9 Port. (Ala.), 636.

3d. By the contract itself, (Exhibit C,) and the deed of 
trust of 23d August, 1843, (Exhibit D,) apart from the decla-
rations of Brandon, in evidence, he and his representatives 

are est°PPe(l *denying  that Camp was the guardian of
-I complainant. 1 Phillip’s Evid., 367; Cowen & Hills 

Notes to same, 1st Part, 372.
4th. The contract for the purchase is not binding upon the 

complainant, and Camp being insolvent at the time, and 
largely indebted to the complainant, equity will regard the 
payments on the purchase made under the trust deed (Exhibit 
D) as so much money paid out of the ward’s funds on ac-
count of the land, and will decree them to be reimburse 
2 Story, Eq. Jur., §§ 1257 and 1357 ; 2 Kent, Com., 229; Cw- 
thorn v. McCraw, 9 Ala., 519.

5th. The contract should be set aside, because the evidence 
shows that the investment was injurious to the infant e 
land not being worth 88,000.

6th. The amount, claimed by Brandon as a reasonable co 
pensation under the deed of trust, is exorbitant, being n® 
than twenty per cent, on the amount of sale and is tins 
tained by the evidence.

The counsel for the appellee made the following points.
First. That Camp was not the guardian of appe an , 

will of his father not appointing him guardian. ey 
Smith, 2 Dev. & B. (N. C.) Eq., 325.

Secondly. That there is no proof admissible again in Au- 
pellees, that at the time of the contract for t e an

36



DECEMBER TERM, 1853. 34
Yerger v. Jones et al.

gust, 1843, Camp was indebted to appellant at all; and if 
there were such proof, it cannot be heard by the court for 
want of an allegation in the bill of the existence of such in-
debtedness at that time, the only averment in the bill being 
that at the time of his death, which the bill avers took place 
in October, 1845, more than two years thereafter, he was so 
indebted.

Thirdly. That it is proved the land was fully worth the 
price agreed to be given for it.

Fourthly. That it is fully proved that all the property con-
veyed by the deed of trust to secure payment of the pur-
chase-money of the land, belonged to Camp in his own right, 
and none of it ever belonged to appellant. As, therefore, 
Camp might have applied these funds of his own to purchase 
the land for himself, it is absurd to suppose it an injury to 
the appellant to apply them in making the purchase for the 
benefit of appellant.

Fifthly. That there is no evidence, at all events none ad-
missible against the appellees, that any thing whatever was 
paid to William Brandon, on account of the purchase, from 
any other source than the sale of the property conveyed by 
the deed of trust; and, therefore, that no money, funds, or 
effects of the appellant, in the hands of Camp, or elsewhere, 
were paid to or received by Brandon.

*And, therefore, it will be insisted that the appel- 
lant s bill is without support in any point material to *-  
the relief asked by him, supposing such relief could be right-
fully claimed upon his bill, if proved to be altogether true.

. it will be further insisted, that if the case made by the 
bill and the proofs were that Camp, being the guardian of ap-
pellant, and having funds of his ward in his hands, had pur-
chased the land for his ward, and paid for it with those funds, 
with an intent to convert the funds into real estate, the ap-
pellant would not be entitled, upon these facts merely, to 
call for an account of the money from Brandon; for such 
purchase might be a wise and judicious investment: as if the 
waid had slaves without lands on which to employ them, and 
money with which lands could be purchased ; and Brandon 
c°u only be liable for partaking in an apparently injurious 
pp ication of the ward’s funds, in itself implying a breach of 
?s * *Y. weve.r’ it might be a question whether the ward might

’ on j118 arrival at age, repudiate the purchase as between 
tho ^ua, lan an(i himself, and call upon the guardian to keep 
rifflu^1 a<?count f°r the money; because, further, the 
the en u 6 e^i)er to take the purchased land or repudiate 

n lact, is one to be exercised by the ward on arriving
37
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at full age, and ought not to be trusted to a next friend: be-
cause, to hold the contrary would be to embarrass without 
necessity, and with great injury to the public, all. the transac-
tions of guardians in investing the funds of their wards ; and 
because, finally, this purchase would have been, upon the sup-
position made, an advantageous one to the ward, and its 
character is not to be affected by events of subsequent occur-
rence.

It will be also insisted that the ground taken in Brandon’s 
answer, that a personal representative of Camp is a necessary 
party to this suit, is a sound one. To determine the right of 
the appellant, upon the very frame of his bill, requires the 
accounts between himself and his guardian to be taken; but 
this can only be done when his personal representative is 
before the court.

Finally, it will be insisted that, upon any view of this case, 
the bill was properly dismissed, and the decree below must 
therefore be affirmed.

Mr. Justice GRIER delivered the opinion of the court.
The appellant, John C. Yerger, a minor, suing by his next 

friend, filed his bill against William Brandon, setting forth 
that the father of complainant died in the State of Tennessee, 
leaving him his only child and heir at law; that his father 
made a nuncupative will, by which James W. Camp was ap- 
*q «-| pointed *guardian of complainant; that Camp, acting

-* as such, took possession of his property, and removed 
to the State of Alabama, where he died in 1845, insolvent. 
That at the time of his death Camp was largely indebted to 
his ward for the use and hire of his slaves, and stated an ac-
count admitting the sum of about six thousand dollars to be 
due. That Camp contracted with Brandon to purchase a 
tract of land, for the use of his ward, for the price or sum o 
•$8,000. That Camp paid to Brandon about five or six thou-
sand dollars, on account of such purchase, by a sale of certain 
property under a deed of trust. That Camp had no right, as 
guardian, to convert the personal property of his war(* in 0 
real estate ; that the price agreed to be paid for the lan wa 
exorbitant, and a large balance is still due on said con rac ’ 
which the complainant is unwilling to pay in order to o a 
the title. He therefore prays the court to rescind an ann 
the contract, to take an account of the payment mac e y 
Camp and Brandon, and decree that the amount be res 
to the complainant. of

The answer denies that Camp was the legal guar 
complainant—but admits that he lived in the iami y 
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after he came to Alabama, and apparently under his control. 
That the purchase made by Camp was for a fair price, and 
the property transferred by him, in part payment, was the 
property of Camp and not of complainant; and that the con-
tract was made without any view to injure or defraud the 
complainant, and did not have that effect; and that re-
spondent is ready and willing to convey the tract of land 
to complainant, on receipt of the balance of the purchase-
money.

The evidence in the case does not show that Camp was 
appointed guardian of the complainant by his father’s will or 
by any competent legal authority, either in Tennessee or 
Alabama. But it appears that when Camp came to Alabama, 
that the complainant lived in his family, and that Camp acted 
as his guardian, having control of his person and of his prop-
erty, which consisted of negroes. Camp had a farm of 960 
acres in Alabama, and employed the negroes of complainant 
to work for him, and was largely indebted to him on account 
thereof. He was indebted also to Brandon, and his farm was 
subject to a deed of trust or mortgage. To satisfy this mort-
gage the land was sold and bid in by Brandon for the sum of 
$4,500. Some negroes belonging to Camp were also included 
in the mortgage, and were bid in for the sum of over $2,000, 
for the use of Yerger, (the complainant,) and paid for by Camp. 
An agreement was also made between Camp and Brandon, that 
Brandon should convey the farm purchased by him to the 
complainant, on receiving the sum of eight thousand dollars, 
being the amount of the *purchase-money  advanced 
by Brandon and of the debt due by Camp to him. To *-  
secure the payment of this sum Camp gave Brandon a bill of 
sa e, or trust deed, for a large amount of personal property, 
consisting of 350 acres of cotton, 450 acres of corn, 300 hogs, 
sw»lT+k' orses’ mu^es’ farming utensils, &c. Brandon was to 
for ti 1S| Pr?Perty’ and apply it in payment of this contract 
trn kV aj’ a^er deducting reasonable compensation for his 
thpU 6 aU<* exPenses* The defendant, in his answer, admits 
ina aP0Unt of sales under this trust to be $5,235.24; deduct- 
eahlo an(^ exPenses, $1,868.48, leaves a balance appli-

Thpk-n e Purchase-money of the farm, of $3,365.75.
sion hot1 n°t a^eSe that there was any fraud or collu- 
to ininr^tk11 Parties to this transaction, or any intention 
case ± complainant. Nor would the evidence in the 
to securp aUy Sj Ch ^legation. Brandon was endeavoring 
by an nrroJ? °Wn jn a manner least oppressive to Camp, 
the farm u^err!e.nt which would leave him in possession of 

which he resided. Camp was endeavoring to 
39
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save something for his ward, to whom he was indebted, out 
of the wreck of his estate. By this transaction the remains 
of his personal estate was vested in a valuable property, for 
the use of his ward, and put out of the reach of other credi-
tors, with the incidental advantage to himself of retaining a 
home to himself and family. He was not converting the 
property of his ward to his own use, or to pay his own debts 
by collusion with Brandon, but was applying his own per-
sonal property in the best manner he could, to secure his 
ward from loss. His death has prevented his good intentions 
from being fulfilled to the extent contemplated. It is not 
easy to perceive on what principle of equity or justice the 
complainant can invoke the aid of a court of chancery to 
rescind and annul this contract, and compel the defendant to 
refund the amount paid by Camp on it. It is true a guardian 
has no power to convert the personal property of his ward 
into realty. Nor is the ward bound to fulfil or perforin the 
contract made with Brandon. He has a right to hold his 
guardian accountable for the balance due him, and repudiate 
the contract made for his use. Or he may elect to take the 
land bargained for, but cannot demand a title from Brandon 
without payment of the balance due on the contract.

In Alabama, and some others of the States, a guardian 
cannot sell even the personal property of his ward without 
the leave of the court. By the common law, and in those 
States where it has not been modified by statute, he is con-
sidered as having the legal power to sell or dispose of t e 
personal property of his ward, and a purchaser who dea s 
fairly has a right to presume that he acts for the benefit o 
*qq -i his ward, and is not bound to ^inquire into the s a e

J of the trust, nor is he responsible for the faithful app i 
cation of the money unless he knew, or had sufficient in or 
mation at the time, that the guardian contemplated a 
of trust, and intended to misapply the money, or was in ac , 
by the transaction, applying it to his own private purpo. ' 
The cases on this subject are reviewed by Chancellor en 
Field, v. Schieffelin, 7 Johns. (N. Y.) Ch., 150. In 
follow trust funds which have been transferred to ir P 
sons, there must be a breach of trust in their tians er, 
collusion by the purchaser or assignee with teg 
executor, or trustee. , , . . plaintiff

If Brandon had taken the negroes belonging P 
from his guardian, in payment of his del , n of 
guardian was insolvent, and abusing his rus , 
equity would compel him to return’them to ® as deal- 
their full value. But, in the case before us, Camp was
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ing with his own property, and there is no pretence of any 
collusion with him by Brandon in the abuse of his trust. He 
has received nothing- which belonged to the ward, or which 
he is under any obligation to restore to him.

So far as the interests of the complainant were affected by 
this transaction, the object of it was to benefit, not to injure 
him. He may therefore assume the contract, and demand a 
specific execution of it from the defendant, but has shown no 
right to rescind it and recover the money advanced in execu-
tion of it.

The decree of the court below is therefore affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record, from the Circuit Court of the United States for the 
Northern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered, adjudged, 
and decreed, by this court, that the decree of the said District 
Court, in this cause, be, and the same is hereby affirmed, with 
costs.

Frederic  D. Conrad , Plaintif f in  error , v . David  
Grif fey .

t'ff ^80, it is said, “ Where a witness was examined for the plain- 
i , and the defendant offered in evidence declarations which he had made 

a contradictory character, and then the plaintiff offered to give in evi- 
ce others, affirmatory of the first, these last afflrmatory declarations 

re not admissible, being made at a time posterior to that at which he made 
Thp e..C°nJ.ra • tOr^ declarations given in evidence by the defendant.”1

no Cas5 havmg been remanded to the Circuit Court under a venire facias de 
unde e P gave in evidence, upon the new trial, the deposition taken 
snhiJ r®cent commission, of the same witness whose deposition was the 
aivp in ° • i e f°rmer *examination,  when the defendant offered to r*oo  
formpr fV- i nCe th6 same affirmatory declarations which upon the t 

rial were offered as rebutting evidence by the plaintiff.

169C°Atrta’ ?rookb^nk v. State, 55 Ind., 
mav i2nterior consistent statements 
N C ™F0oed- State v. Larton, 78

Where 21 Kan” 54-
witness on 8 S0Ught to discredit a 
ests at thp « e groun.d that his inter-
prompted h?”6 ?1S evidence was given memTe m8V fii make a false 'tate- 
lar statemprJ 10w tkat ho made simi- no XX^^he" he had' 

ge to derive from so doing.

Herrick v. Smith, 13 Hun (N. Y446. 
S. P. Stewart v. People, 23 Mich., 63; 
Hayes v. Cheatham, 6 Lea (Tenn.), 1; 
and in such a case the party calling 
the witness may sustain him by proof 
of general good character for truth. 
Harris v. State, 30 Ind., 131; George 
v. Pilcher, 28 Gratt. (Va.), 299; Haley 
v. State, 63 Ala., 83; contra, Webb v. 
State, 29 Ohio St., 351; Presser ▼, 
State, 77 Ind., 274.
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